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FOREWORD 

BY 

LORD HOPE OF CRAIGHEAD 
 

I offer my warmest congratulations to those whose idea it was to institute the 

Edinburgh Student Law Review and to everyone who has been responsible for 

bringing this issue forward to publication.  It is the first student-produced law 

review in Scotland and only the third in the United Kingdom.  It is fitting that the 

Law School at Edinburgh – a city that was in the forefront of publishing political 

reviews in the age of enlightenment – should lead the way here north of the 

border.    

 

Ground-breaking though its publication may be in this jurisdiction, the Review 

follows a tradition that has long been established among the leading law schools 

in the United States.  The editorship of student law reviews in that country is 

much sought after, as is the privilege of having a paper accepted by them for 

publication.  The stronger the competition for these positions, the higher the 

standard that is exhibited by those who occupy them.  It is well known that their 

editors are singled out by the Justices of the US Supreme Court and the Federal 

Appeals Courts when they are recruiting their law clerks.  The reflected glory that 

this produces enhances in its turn the reputation of the reviews.  A reference to 

editorship of this Review will not escape notice if it appears on the cv of someone 

who is applying to be a judicial assistant to the UK Supreme Court.  But 

participation in its publication will be of benefit in so many other ways too. 

 

This is pre-eminently a publication by and for students.  Its aim is to enhance 

standards of thinking and writing about law and to promote discussion among all 

those who are studying law, at whatever level this may be.  Law is pre-eminent 

among the professional disciplines in its use of words to convey ideas.  Thinking 

and writing about law is an essential part of legal training.  So too is the 

communication of ideas about law, as each generation has its part to play in the 

way our law should develop for the future.  I wish all success to those who will 

contribute to this project, whether as writers or as editors, and I look forward to 

the benefits that will flow from making their contributions available through this 

publication to the wider legal community.         

 

David Hope 

 

March 2009    



 



 

 

 

EDITORIAL 
 

 
 

Welcome to the first issue of the Edinburgh Student Law Review. This is a 

publication by students, for students, which aims to showcase the work of people 

at all stages of undergraduate and postgraduate legal study. We are delighted to be 

able to present contributions from LLB, LLM and PhD students, thus fulfilling 

our aim for this issue. However, in order that this may continue, your law review 

needs you! Whether submitting exemplary dissertations, essays, well-researched 

and argued pieces written specifically for the Review, case notes, legislation 

reviews, event reports, book reviews, legal system summaries, ‘Bitesized Pieces’ 

or the answer to ‘What am I?’, there is something for you to do. On the production 

side, you can get involved in copy editing and peer reviewing. We hope you enjoy 

reading this issue and that it will provide motivation and inspiration for you in 

your studies. 

 

We are grateful to Lord Hope, who has kindly agreed to be our patron. We are 

indebted to our peer reviewers (who must remain anonymous), those upon whom 

we called for their copy editing services, and the Edinburgh Law School staff who 

have given us words of advice and encouragement. Finally, we would like to 

thank our sponsors, Herbert Smith LLP and also Ledingham Chalmers LLP, 

without whom production of the print version of this issue would not have been 

possible. 

 

 

Editorial Board 

Edinburgh Student Law Review 

27
th

 February 2009 
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SHOULD SCOTS PROPERTY LAW BE CODIFIED? 
 

Carl Friedrich MacThibaut
°
 

 
A INTRODUCTION 

B THE FOUNDATIONS LAID 

C SOME AREAS WHICH WOULD BENEFIT FROM A UNIFIED 

CONCEPTUAL APPROACH 

D BOUNDARY ISSUES 

E HARMONISATION OF EUROPEAN PRIVATE LAW 

F CONCLUSION 

 

 

 

A. INTRODUCTION 

 

In 1949, Lord Cooper wrote, “For us complete codification would present 

no insuperable difficulties; and, but for the political and economic 

consequences of Union with England in 1707, we should unquestionably 

have codified long ago.”
1
 

There is a sense in which codification can feel like unfinished 

business for Scots lawyers. It hangs over us, “the natural product of the 

civilian method of thought”,
2
 but one which we have yet to attain. In 

property law, where, in the wake of feudal abolition, principles which 

have stood since the time of Gaius seem to rule,
3
 we might expect this 

tendency to be stronger than in almost any other area of the law. Yet some 

feel trepidation at the thought. Qualms are understandable, given past 

experience of the problems arising from the Sale of Goods Acts 1893 and 

1979 and the Land Registration (Scotland) Act 1979. Further pessimism 

might be attributed to failed efforts at codification of contract law and 

                                                 
°
 Graduate of 2006, LLB (Hons), University of Edinburgh. This is an honours essay. 

1
 Lord Cooper of Culross, Selected Papers 1922 – 54 (1957) at 206. 

2
 Ibid at 205. 

3
 K G C Reid, The Law of Property in Scotland (1996) para 2. 
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evidence.
4
 

The subject is vast and may never be settled, but it is hoped that 

some light might be cast on it by considering: the extent to which the 

foundations for a Scottish property code have been laid; the benefits that a 

codifying approach might provide in giving a clear and coherent statement 

of underlying principles, with particular reference to possession and 

transfer of ownership; boundary issues with other areas of private law; and 

finally, the relevance to the harmonisation of European private law.  

 

 

B. THE FOUNDATIONS LAID 

 

As noted above, much of the sense of destiny surrounding Scots law 

codification comes from a feeling that we nearly got there a long time ago. 

Professor T B Smith comments that, “Stair ‘restated’ the law of Scotland 

in an original, selective, comprehensive, systematic and rational manner.”
5
  

When we compare that with the ideal qualities of a code, set out in the 

Scottish Law Commission Memorandum on the Draft Evidence Code
6
 we 

see that Stair comes very close to fitting the bill.  

Smith’s comments are particularly apt when we come to property. 

As Professor Carey Miller has shown,
7
 Stair provided a rigorous analysis 

of proprietary rights, based on a clear concept of ownership as the power 

of disposal. Stair is still cited with regularity in property law cases, more 

so and with more authority, than in areas such as delict or family law. 

Indeed, Lord Cooper’s suggestion that the institutional writings “occupy a 

position in Scottish legal thinking to which a code is the nearest parallel”
8
 

remains particularly apposite in this field. 

It is true that there are many areas where the law has moved on a 

good deal since the time of Stair (offside goals, real burdens and sale of 

goods being notable examples), but the underlying principles of the 

                                                 
4
  See Scottish Law Commission Draft Evidence Code – First Part, Memo number 8 

(1968), and H L MacQueen, “Glory with Gloag or the Stake with Stair: T B Smith and 

the Scots Law of Contract” in D L Carey Miller & E C Reid (eds) Mixed Legal Systems 

in Transition (2005) 138 at 157. 
5
 T B Smith, British Justice: The Scottish Contribution (1961) at 12. 

6
 “A code, on the other hand, is designed to set out the whole law relating to a particular 

subject in a comprehensive and systematic way and to form the basic source of legal 

principle in the field.” (1968) SLC Memo number 8, at 3–4. 
7
 D L Carey Miller, “Stair’s Property: A Romanist System?” 1995 JR 70. 

8
 Selected Papers, (n 1) at 206. 
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distinction between real and personal rights, the nemo plus rule and the 

abstract separation of contract and conveyance find their articulation in 

Stair. It is this focus on general principles, rather than attempting to 

legislate for every conceivable situation, which distinguishes the 

continental code from the English consolidating statute.
9
 In providing that 

basis, Stair points us in the direction of a more comprehensive and general 

code. 

Scots law has shown itself firmly attached to these underlying 

principles, as witnessed to by the decision of the Inner House in Sharp v 

Thompson,
10

 the flurry of outraged articles which followed the House of 

Lords decision
11

 and the approach of Lord Rodger and Lord Hope in 

Burnett’s Trs v Grainger.
12

 

Those who protested against Sharp did not feel a deep sense of 

injustice and compassion for the poor receiver in the face of the scurrilous 

Thomsons. What bothered the critics, and what bothered Lord Hope, was 

that the decision violated a basic principle of Scots property law. It is 

instructive on this point to contrast the pained reservations expressed by 

Lord Hoffmann regarding Burnett’s Trs, principally on the grounds that it 

was unfair, with Lord Rodger’s more robust attitude, evidenced 

particularly in the phrase: “Nice guys finish last and don’t get the real 

right.”
13

 

That contrast illustrates the fundamental difference between 

property law in Scotland and England. Equity is prevented from coming to 

the rescue because of the value put on certainty and clarity, two of the 

major virtues of codification. This principled basis makes Scots property 

law ripe for codification and it is Viscount Stair whom we have to thank, 

to a large extent, for establishing that foundation and inculcating that 

concern. 

It might be objected that, if Stair and the writers who followed 

have established such a firm base of principle, no further work is needed. 

Such an attitude is, however, rather complacent.  

                                                 
9
 Foster and Sule, German Legal Systems and Laws (2002) at 5; C G B Nicholson, 

“Codification of Scots Law: A Way Ahead or a Blind Alley?” 1987 Stat Law Review 

173 at 175. 
10

 1995 SLT 837, particularly the judgment of Lord Hope. 
11

 A brief summary of the force of these articles and an extensive catalogue of them can 

be found in Sharp v Thomson, Scottish Law Commission Discussion Paper number 

114 (2001) para 1.8 and n 21. 
12

 2004 SC (HL) 19. 
13

 Ibid at 516 and 542, respectively. 
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Firstly, even in Stair’s masterful hands, Scots law is probably not 

as coherent as we would like it to be. While he wrote for the purpose of 

helping judges, he did not expect to legislate.
14

 The style of all the 

institutional works is discursive rather than declaratory, in contrast to a 

modern code and they were bound, to some extent, by the law as they 

found it, a point Stair makes in his introduction to the second edition.
15

 

Secondly, the institutional authority is only residual.
16

 The dangers 

of this have been demonstrated clearly by a number of appeals to the 

House of Lords. The most recent and striking is Sharp v Thomson, but it is 

by no means alone. Brand’s Trs v Brand’s Trs
17

 saw a relatively benign 

solecism where a unitary approach to accession was achieved by the 

conviction that fixtures acceded to the freehold. Such an accession would 

be quite an achievement in Scots law given that we lack the concept of the 

freehold. The operation of stare decisis means that such errors can 

become entrenched very easily.
18

 

The clear principles which we find in the institutional texts can 

easily get buried beneath a burden of authority which is not always 

helpful. As Clive notes,
19

 codification would provide a bulwark against 

the unnoticed drift of English concepts into areas of Scots law where they 

do not necessarily fit. 

Thirdly, as noted above, the law has moved on a lot since the time 

of Stair and we now face new problems which could do with a good deal 

of coherent treatment. Areas of property law such as sale of goods and 

land ownership have all changed radically since the days of the 

institutional writers and a fresh look would not go amiss. This is 

particularly true since some of the statutes in these areas do not give the 

impression of being drafted with particularly close attention to the 

relevant principles of Scots law. 

Consideration of these changes brings to mind the other foundation 

                                                 
14

 Stair, The Institutes of the Law of Scotland Walker’s edn (1981) Introduction at 16 – 17 

and 1.1.pr. It is noteworthy, however, that, in the dedication prefixed to the first edition 

one of the reasons given for not publishing during his time on the bench was fear that it 

might be cited judicially while he was on the bench: at 63 in this edition. 
15

 Ibid Advertisement (prefixed to the 2
nd

 ed) at 65 in Walker’s edition. 
16

 Ibid  Introduction, at 40. 
17

 (1876) 3 R (HL) 16 at 20, per Lord Cairns, LC. 
18

 Lord Cooper of Culross, referred to the “suffocating grip” of binding precedent in 

Selected Papers 1922 – 54 at 206. 
19

 E. Clive, ‘A Scottish Civil Code’ in H L MacQueen (ed) Scots Law into the 21st 

Century: Essays in Honour of W A Wilson (1996) at 82. 
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of a code which we find in Scots law: significant areas covered by nearly 

comprehensive legislation. The most notable is obviously the recent 

legislation attending the abolition of feudal tenure. As part of this project, 

the Scottish Law Commission have produced a clutch of acts which 

basically codify real burdens (and significant parts of the law of 

servitudes) and ownership of flats.
20

 They do so as part of an overall 

scheme for establishing a non-feudal basis for landownership and, as such, 

the package is prime proto-codification material. 

The significance of these changes can perhaps be illustrated by 

consideration of some aspects of the law of real burdens before and after 

the legislation. The development of real burdens illustrates both the genius 

and the danger of the case law method in legal development. The case 

usually cited as establishing real burdens as we now understand them is 

Tailors of Aberdeen v Coutts,
21

 but the report reveals a somewhat dubious 

heritage. There is a slight sense of desperation in Lord Brougham’s first 

judgment:
22

 

 
It seems impossible to reconcile the passage cited from Lord Stair with 

the passage cited from Mr Erskine. It seems impossible to reconcile the 

passages cited from Lord Stair with what appears to have been assumed 

in several of the decisions; and it seems impossible to reconcile the 

passages cited from Lord Stair with the practice of conveyancing in 

Scotland.’
23

 

 

However, the passage from Lord Stair is the only authority he cites before 

going on to rely on what “it is generally understood that all conveyancers 

agree”.
24

 When the case went back to the Court of Session, Stair and 

Bankton were both cited in support of real burdens,
25

 but those texts 

would seem to be referring to the heritable security now referred to as the 

pecuniary real burden rather than to a subordinate real right controlling the 

use which an owner could make. 

While a relatively clear statement of what was required to create a 

                                                 
20

 A Steven, “Revolution in Scottish Land Law” vol 8(3) Electronic Journal of 

Comparative Law (2004) http://www.ejcl.org/83/art83-5.html, part 6. 
21

 (1837) 2 Shaw and MacLean 609 and (1840) 1 Robinson 296. 
22

 The case was remitted back to the Court of Session for further consideration. 
23

 Tailors of Aberdeen v Coutts (1837) 2 Shaw and MacLean 609 at 654. 
24

 Ibid at 655. 
25

 Stair 2.3.54 – 55, and 4.35.24, and Bankton 2.5.25: Tailors of Aberdeen v Coutts 

(1840) 1 Robinson 296 at 307. 



Edinburgh Student Law Review 

- 6 - 

real burden came out of the judgment (although subsequent case law and 

Professor A J Macdonald had to fill in quite a lot of the detail), both the 

legal basis rules regarding title and interest to enforce remained somewhat 

unclear until the Title Conditions (Scotland) Act 2003.
26

 

Rechtswissenschaft it was not. 

The genius of case law development is demonstrated by the courts’ 

ability to track and give effect to conveyancing practice and to provide a 

private means of controlling land use, which made the late eighteenth and 

early nineteenth century town expansion programmes possible. The 

unique nature of real burdens might be taken to suggest that only the case 

law system was capable of such flexibility. If union with England had 

never taken place and Scots law had followed the course that Lord Cooper 

suggests, we might never have discovered real burdens and we would 

probably have been the poorer for it. 

However, it must be remembered that this argument would work 

just as forcefully for retention of the feudal system. It also seems to have 

been necessary for their development.
27

 Such considerations were 

evidently not forceful enough to prevent the abolition of feudal tenure. We 

can be grateful for what we have learned from a particular system without 

binding ourselves to it forever. While there might have been other hidden 

gems within a feudal, case law, system of land law, it is a very long time 

since any have appeared. 

Tailors of Aberdeen also shows that we tend to discover such gems 

in a rather rough hewn state. The need to find authority for what they were 

doing led the court to run some arguments which probably just led to 

confusion as to the basis for its decision. The details of the rules were 

vulnerable to influence by the particular aspects of the cases which arose 

rather than by a conceptual framework. We see this risk demonstrated in 

the case itself where Lord Brougham complains that the first sitting of the 

Court of Session was so distracted by the allegations of fraud that the 

more important legal question was nearly ignored.
28

 

                                                 
26

 Henceforth “the 2003 Act.” On the legal basis see Reid, The Law of Property in 

Scotland, (n 3), paras 380 – 383, where all three of the posited bases are rejected, and 

para 7, where it is slightly unclear whether real burdens may be considered real rights. 

On the difficulties surrounding enforcement rights see A Steven, “Implied 

Enforcement Rights in Relation to Real Conditions in terms of the Title Conditions 

(Scotland) Act 2003” (2003) 71 SLG 146. 
27

 Note that the English have no equivalent of the real burden despite their lack of 

codification. 
28

 Tailors of Aberdeen v Coutts (1837) 2 Shaw and MacLean 609 at 652–3. 
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A further infelicity arose in the overlap between real burdens and 

servitudes, resulting from the lack of clarity as to the relevant basis. While 

the practical result of this (those who failed to establish that they had a 

real burden had second bite at the cherry arguing for a servitude)
29

 might 

be regarded as unproblematic, the overlap did render the law rather untidy 

and the clear boundary line provided by sections 79 – 81 of the 2003 Act 

is certainly preferable. 

Such factors and the vagaries of everyday life might go some way 

to explaining why the rules on implied rights to enforce burdens, in 

particular, were so complex.
30

 Legislation can address these issues 

because there is no need to appeal to historical authority. Uniquely, the 

legislature has the power to make a rule simply because it is a good thing. 

That greatly increases the opportunity for an intellectually coherent 

whole.
31

 

In the case of real burdens, this has certainly been the case. Parts 

of the law remain relatively complex and therefore somewhat 

problematic,
32

 but this is because the problems which the law addresses 

are irreducibly complex (not least because of the practical problems 

created by years of ad hoc practice without a clear statement of the law). It 

is certainly better to be faced with this complexity in a single document 

than to have to assemble it by trawling through case reports and 

synthesising different opinions expressed in a variety of contexts. The 

clear requirement for identification of both the benefited and burdened 

property in new real burdens
33

 is a significant improvement. The general 

consensus seems to have been that this small venture into codification has 

been a good one.
34

 

Not only has it been a good one, but the scheme of legislation of 

which it forms part goes a long way to providing a general code relating to 

landownership, although not the transfer thereof. The existence of this 

series of statutes, which have met with acclaim even from those apt to 

take a critical view of legislation,
35

 has paved at least part of the way for a 

more general codification. Not only does feudal abolition render Scots 

                                                 
29

 Reid, Property (n 3) para 381. 
30

 See K G C Reid, The Abolition of Feudal Tenure in Scotland (2003) at 27. 
31

 See E Bosch, “Why Scots Private Law should be Codified” 2003 SLT (News) 237 at 

239. 
32

 Steven (n 26) at 147. 
33

 Title Conditions (Scotland) Act 2003 s 4(2). 
34

 Steven (n 20) part 6. 
35

 G L Gretton, “From Sunrise … to Sunset” (2004) 49 JLSS 15 at 17. 
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land law more internally consistent, but it also avoids the ‘double system 

of jurisprudence’ which undermined coherence in Scots property law for 

so long.
36

 

When this is taken along with the conceptual framework left to us 

by the institutional writers and by Stair in particular, the task of 

codification seems a little less overwhelming than it might have done on 

first consideration of the issue. 

 

 

C. SOME AREAS WHICH WOULD BENEFIT FROM A 

UNIFIED CONCEPTUAL APPROACH 

 

Not everything which you find in the ground on which you intend to build 

is necessarily a foundation. We may also encounter awkward obstacles. 

Many would put the Sale of Goods Acts of 1893 and 1979 into this 

category. Professor T B Smith was a particularly forceful critic,
37

 but at 

least some of the problems that he identifies are not problems of codifying 

or consolidating legislation in themselves, but rather issues arising from 

an attempt to graft together two fundamentally different systems of 

property law. 

Smith complains, for instance, of the rather esoteric use of the term 

property: “What is this property? How is it that property – presumably a 

real right – can pass only as between seller and buyer?”, and of the failure 

to define properly: “Since Scots law has never known the concept of 

‘special property’ and since the ‘definition’ does not explain what is 

meant by ‘general property’ the legislators have not been very helpful to 

Scots lawyers at least.”
38

 

Professor Carey Miller does argue for a victory for Scots law in 

the refusal to allow equitable property in sale and suggests that s 17(1)
39

 is 

true to the spirit of Scots law in that it preserves a specific point for the 

passing of ownership which is not necessarily that of contract.
40

 However, 

the terminology which Smith notices does suggest that MacKenzie 

Chalmers did not consider Scots property law very carefully when 

                                                 
36

 Reid (n 30) at 21. 
37

 T B Smith, Property Problems in Sale (1978). 
38

 Ibid at 40–1. 
39

 To which Smith is referring in the first of the quotations above. 
40

 D L Carey Miller, “Scottish property: a system of Civilian Principle. But could it be 

codified?” in MacQueen et al (eds), Regional Private Laws and Codification in Europe 

(2003) 115 at 129–131. 
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drafting the legislation. When this is combined with the frequent operation 

of rule 1 in s 18, we come very close to passing ownership by contract. 

It ought to be conceded that Professor Smith’s criticisms on 

definition are mirrored by those of P S Atiyah,
41

 who also criticises the act 

for a failure to take account of the fact that the most important aspects of 

transfer affect third parties as much as the immediate participants.
42

 These 

are classic Scots law criticisms of the Act, but Atiyah’s view need not be 

taken as definitive of English orthodoxy on the subject. Battersby and 

Preston offer a robust defence of the proprietary provisions but they do so 

on the basis of the notion of relative title which “permeates our law”.
43

 It 

may be that the Sale of Goods Acts make perfect sense to one versed in 

the mysteries of relative title but that is a question best left to English 

lawyers. 

Either way, however, there is a problem for Scots property law 

because we have the choice of the Act making no sense or only making 

sense in the context of concepts totally alien to our law of property. While 

the Sale of Goods Acts were codifying statutes, they were not part of a 

general scheme of codification of property law. If they had been, it seems 

at least plausible to suggest that the draftsmen would have been forced to 

face the question of coherence with the rest of the system more 

straightforwardly. 

On the other hand, many in the commercial world would regard a 

unified UK law of sale as far more advantageous than a neat, unified Scots 

law of property. A code which gave rise to a new distinction in the law of 

sale across the border would be somewhat unpopular. However, much of 

the context for the law of sale does lie in a very different law of property 

and a somewhat distinctive law of insolvency so the practical harmony 

might be more apparent than real. What is more, if Battersby and Preston 

are right with their relative title reading, then the law of sale may actually 

be different in Scotland and England anyway (because relative title has 

not taken hold here)
44

 while appearing to be the same. 

While a code would provide an opportunity for clarification, 

certain areas of the transfer of movables seem to give rise to variety and 

eccentricity even in the Civilian systems. It is noteworthy that the French 

                                                 
41

 P S Atiyah et al (eds) The Sale of Goods 10
th

 edn (2001) at 309. 
42

 Ibid at 313. 
43

 G Battersby and A D Preston, “The Concepts of ‘Property’, ‘Title’ and ‘Owner’ used 

in the Sale of Goods Act 1893” (1972) 35 MLR 268, especially at 269 and 282. 
44

 Gamble in Reid, Property (n 3) para 625. 
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share the English approach to the transfer of movables, despite the civilian 

code basis of the former system.
45

 

German law maintains a stricter separation between contract and 

conveyance but their definition of possession has allowed their courts to 

create what would appear to a Scots lawyer to be a widespread system of 

sham-sale securities.
46

 There is a degree of potential for this in the 

operation of retention of title clauses under s 19 of the Sale of Goods Act 

1979, especially in light of Armour v Thyssen Edelstahlwerke AG.
47

 

However, some bounds are imposed by the specific exclusion of such 

sales in s 62(4). In Germany, “the combined efforts of business advisors, 

judges and professors”
48

 seem to have resulted in a widespread system of 

non-possessory security over movables with no regard whatsoever for the 

publicity principle.
49

  

All of this might be regarded either as an illustration of the 

continued flexibility of a codified system, given the correct approach from 

the judiciary, or of the irresistible nature of commercial pressure, which 

even the strong bulwark of a code will not resist. On the whole, the former 

reading seems preferable since it was always open to the legislature to 

intervene to prevent such developments if they wished to. That would 

almost certainly have been easier in the context of a general law for the 

transfer of ownership than in a system of pure case law. Even the latter 

reading need not count against a property code because there is nothing to 

suggest that a non-codified system would fair any better. 

Despite his revisionist views on the quality of the Sale of Goods 

Act, Professor Carey Miller does accept that a codification of the 

principles of transfer in Scots property law would be beneficial for the 

sake of clearing up confusion regarding its effect.
50

 The German 

experience shows that the law would continue to develop and that careful 

observation of the effects of the provisions might reveal the need for 

alteration. Hard choices would need to be made regarding cross-border 

sales. However, it does seem difficult to dispute that a clear system which 

                                                 
45

 See Code Civil articles 711, 938, 1138 and 1583, and the discussion in U Drobnig, 

‘Transfer of Property’ in Hartkamp et al (eds), Towards a European Civil Code, 2
nd

 

edn (1998) at 495. 
46

 U Drobnig, “Security over Corporeal Movables in Germany” in J G Sauveplanne (ed), 

Security Over Corporeal Movables (1974) at 193. 
47

 1990 SLT 891. 
48

 Drobnig (n 46) at 193. 
49

 Ibid at 194 and 198. 
50

 Carey Miller (n 40) at 134. 



Should Scots Property Law Be Codified? 

- 11 - 

sits properly with the other areas of property law with which it interacts 

would be preferable to the current cuckoo in the nest. 

In contrast to sale of goods, where it might be suggested that the 

problems were caused by legislation, some areas of Scots law are marked 

by neglect. This is noticeable in the accession of movables to movables, 

where case authority is so sparse that cases reported only in Afrikaans
51

 

are cited in lectures, if not in court. That has not proved too problematic 

because the question is very rarely of sufficient economic importance to 

justify litigation (or translation), but the situation has been otherwise with 

another much neglected area of Scots property law: possession. 

It is perhaps natural in a non-codified system that no attempt is 

made to provide an authoritative and comprehensive definition of general 

concepts, especially when they are as elusive as possession. This approach 

is somewhat problematic, however, especially when the term is used in 

legislation without definition. 

That was exactly what happened in Kaur v Singh,
52

 which turned 

on the interpretation of the term “proprietor in possession” in s 9(3) of the 

Land Registration (Scotland) Act 1979.
53

 Instead of looking to the 

meaning under the Prescription and Limitation (Scotland) Act 1973, 

where possession played a different role, the court sought to read in a new 

meaning appropriate to the circumstances. However, the bounds of the 

relevant civil possession seem a little unclear. The only hint that the court 

gave was that it could be exercised through a student daughter.
54

 In what 

might be considered typical of common law reasoning, the decision was 

expressly limited to that which was necessary to decide the instant case. 

This does not give the best guidance for the future. 

We have a third interpretation of possession in regard to statutes 

on commercial rates in P&O Property Holdings Ltd v City of Glasgow 

Council.
55

 When we take into account the hundreds of years of common 

law development surrounding spuilzie, there might even be four different 

meanings.  

It seems about time that Scots law followed Socrates’ injunction 

and defined its terms. Here the German approach really comes into its 

own. The BGB provides separate definitions and labels for direct, civil 
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and proprietary possession as well as for custody.
56

 This allows the use of 

the correct aspect of possession in terms of protection of possession, 

prescription, usucaption (positive prescription of movables) and 

occupation.
57

 Some complain that the German system is unduly abstract 

and that the separation of some of the definitions from the substantive 

rules in the BGB is problematic,
58

 but this is a small problem compared 

with having definitions scattered through hundreds of years of case law 

and legislation which was not always drafted with full reference to what 

had gone before. 

Not all codes exhibit this level of clarity. As Professor 

Yiannopoulos observes,
59

 article 3421(1) of the Louisiana Civil Code 

seems to confuse possession with detention. Article 3424 requires intent to 

possess as owner for acquisition of possession but then Article 3427 

discusses beginning to possess in the name of another. You could not 

begin to possess in the name of another if your intent to possess as owner 

was required for the acquisition of that possession. The fact that the 

provisions are in a single document probably means that the confusion is a 

little less than that which is evident in Scots law but this does demonstrate 

that codification is an exercise which must be undertaken with care if the 

appropriate benefits are to be garnered from it. 

Of course, there is nothing to stop an interpretation statute being 

passed, which laid down definitions without any general attempt at 

codification. The problem with possession, however, is that the same term 

has come to mean so many different things. The fact that much of 

property law is driven by the internal logic of its concepts means that clear 

definitions are particularly important here, as compared with areas where 

the facts of a particular case have more influence. 

 

 

D. BOUNDARY ISSUES 

 

The proposal for the codification of Scots property law can seem to carry 

with it the implication that it would be possible to carry out the project 

while leaving the rest of Scots law untouched. The Gaian scheme might 
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lead us to conclude that this is a reasonable proposition but it is not clear 

that this would be the case. Gambaro recalls that Portalis noted, in his 

exposition of property law to be incorporated into the Code civil, that 

property “is the foundation for all civil legislation.”
60

 Similarly, while 

describing a rational law of restitution and unjustified enrichment as the 

“‘chassis’ of the civil code”, Rahamatian describes both contract and 

unjustified enrichment in terms of property transfers.
61

 

We see practical examples of this, in areas like voluntary transfers 

of corporeals, “the most important part of any system of property law”, 

according to Carey Miller,
62

 but also the frontier between contract and 

property,
63

 an area where commercial securities and property law overlap 

considerably. 

The static clarity which appeals to property lawyers (and which 

might explain the remarkable similarity between modern Scots property 

law and that of Justinian’s Institutes) may not hold the same appeal for 

commercial lawyers, where flexibility and commercial convenience might 

count for more than the property lawyer is likely to concede.
64

 We see a 

striking example of this in J H Dalhuisen’s argument that we need to 

move to an open system of proprietary rights, based on the new lex 

mercatoria.
65

 He suggests that the demands of international commerce 

require a move away from “nationalistic” codes, which were responsible 

for “the wilful destruction of whatever unity and universal application” 

the law had previously enjoyed.
66

 

His contentions are clearly fairly opposed to codification of 

property on a national level in itself, and probably also to the broader 

goals of a clear and semi-permanent statement of the law, which would 

almost certainly involve solidifying the numerus clausus rule, if such a 

thing be possible in Scotland. 

The example of the development of non-possessory security from 
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sale in Germany considered above might, on the other hand, be thought to 

demonstrate that a codified system can indeed retain a remarkable 

(perhaps even worrying) level of flexibility. It is also noteworthy that the 

areas of contract and commercial law have been more popular with 

interjurisdictional codifiers than property has.
67

 The nineteenth
 
and early 

twentieth century consolidating statutes, such as the Bills of Exchange Act 

1882, the Marine Insurance Act 1906 and the Sale of Goods Act 1893 

itself, also fall into the commercial sphere. Commercial law is therefore 

not as resistant to codification as some might suggest. 

Even those who favour a more fact specific solution to the 

problems of sale, such as that found in the American Uniform 

Commercial Code,
68

 tend to concede that such a solution would need to be 

introduced through fairly comprehensive legislation rather than through 

case law development or occasional legislation.
69

 This is natural because it 

would be impossible for the courts to find any kind of rule for circulation 

problems in sale without such legislation, if the general conceptual basis 

were to be ignored.  The pragmatic commercial lawyer may thus have as 

much use for a code as the university academic. 

It might be hoped that some of these clashes could be avoided by 

drawing the boundaries of the code in a very circumspect manner. 

However, as noted above, areas like transfer, which we are apt to regard 

as the very heart of property law are precisely the ones which impinge on 

the commercial sphere. It would seem therefore that a code which sought 

to avoid areas which would cause controversy would lose much of its 

value. The interaction with contract and commercial law in the context of 

sale is just a single example. Mention could have been made of the 

interaction with family law on matrimonial property or with the 

proprietary and neighbourhood delicts. In each case there would be issues 

surrounding the conflict between the governing principles of these areas 

of law and those of property law. 

Of course, the fundamental and wide ranging nature of property 

law could be regarded as showing the importance of having a clear basis 
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for the law as well as posing policy problems. If we lack a clear statement 

of property law, then the rest of the law is likely to be fairly unstable. 

Gambaro suggests that the systematic co-ordination of matrimonial 

property, inheritance, corporations and securities in the Code civil was 

only really possible “because the code delineates a grammar of property 

rights capable of giving meaning to the whole.”
70

 

Thus the challenges posed by these interactions also point to great 

opportunities in terms of providing a rational foundation for the whole of 

the law. In view of this, it seems advisable that any codification of Scots 

property law should be fairly wide ranging and address these problems 

head on. That way they can be solved in the course of a rational and 

coherent debate rather than being solved ad hoc as the conflicts arise 

against a series of unpredictable factual circumstances. 

 

 

E. HARMONISATION OF EUROPEAN PRIVATE LAW 

 

Dalhuisen’s argument on the new lex mercatoria aimed a significant part 

of its attack specifically at national codifications
71

 and this perhaps draws 

our attention to a relatively new element in the codification debate: 

whether a codification of Scots law, or any part of it, is necessary or even 

helpful in the context of the project for the harmonization of European 

private law. This project is generally conceived as taking the form of a 

code.
72

 

The effect of this debate on the question at hand is not clear. Some 

suggest that such a European code is undesirable because it would destroy 

legal diversity within Europe.
73

 Proponents of this view also tend to 

suggest that the current diversity in Europe, particularly in the areas such 

as property and delict, and the epistemological differences between the 

Common Law and civilian systems render such a code unlikely in the near 

future. If they are correct, then we are free to discard this issue from our 

considerations. 

Such arguments do seem to swim against the tide somewhat, 

however. The growth in international trade and in the influence of the 
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European Union would suggest that further integration is at least a distinct 

possibility. If it is done well, there is no particular reason to fear it. In that 

context the specialities of property law come into sharper relief. 

In his discussion of a European property law, Gambaro suggests 

that the content of property rights, particularly in the context of land is 

“deeply rooted in locally developed legal traditions”.
74

 What he proposes 

is a unified law governing the “circulation and protection of property”.
75

 

This would leave a domestic code free to deal with the content of the 

rights without any fear of stepping on any continental toes or wasting 

resources. 

However, an attempt to deal with the transfer and content of legal 

rights in totally separate legal regimes under different governments would 

seem to be a somewhat dangerous proposal. The nature of the right in 

question is determinative, in Scots law at least, of the rules for transfer: 

the transfer of ownership of land and the assignation of a lease over that 

land are treated differently precisely because of their difference in content. 

An attempt to divorce the two would seem to risk rendering the law 

disjointed and perhaps unworkable. Neither is it clear that overlap 

between the territory of a putative European Civil Code and the proposed 

Scottish property code would be a bad thing.  

In the first place, the sceptics are probably not too far from the 

truth in suggesting that it will be some time before the necessary 

harmonisation can be achieved, particularly in areas of diversity such as 

property law.  

Secondly, even if a European Code was to be put in place, its 

drafters would benefit from having the clearest possible statement of 

every legal system which was to be included in the system. The 

contribution and impact that Scots law would make to such a project 

would be considerably enhanced if the Scots law of property could be 

presented in a concise and coherent form. 

Thirdly, given the principled, civilian basis of Scots property law, 

a complete picture might well allay unwarranted fears about a great 

division between the law here and that on the continent. If a successful 

attempt was made to incorporate some of the English imports that we have 

enjoyed over the years (such as the floating charge and the Sale of Goods 

Acts) then such a code might even map part of the way for the 

incorporation of the English system into a European property code. 
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It seems therefore, that, despite Dalhuisen’s reservations, a well 

drafted code of Scottish property law would have either a negligible or a 

positive impact on the harmonization of European private law.  

We might fear, on the other hand, that there would be little point in 

a Scottish codification effort if it was soon to be superseded by a 

European initiative, but property law seems to be an area where the 

harmonizers have been less active than in the disciplines which impinge 

more directly on the international markets. In any case, a final and 

coherent statement of Scots property law is a particularly appropriate way 

to end a system whose modern form might be said to have begun with 

such a statement in Stair’s Institutions. 

 

 

F. CONCLUSION 

 

The areas considered would, therefore, seem to suggest that a codification 

of Scots property law would at least afford great opportunities. 

It would provide the opportunity to finish a work begun in the 17
th

 

century and also to capitalise on the benefits of recent legislative reforms. 

Furthermore, it would prevent areas of the law departing along their own 

lonely paths, a course which would render them very difficult to operate in 

situations where they interacted with other parts of the law that they had 

left behind. Also, codification could offer a firm basis on which the rest of 

private law would sit and develop and an opportunity to face up to the 

tensions between property law and other areas of private law. Finally, it 

would provide the opportunity to establish a clear statement of our law 

with which would enable us to participate more fully and meaningfully in 

the debate over harmonization of European private law. 

The heart of all of these opportunities is coherence. The basis 

provided by Stair is valuable because it is coherent and driven by principle 

and logical imperative. A big part of the value of the feudal abolition 

legislation is that it establishes a coherent framework for land tenure and 

associated law. 

On at least one reading of the Sale of Goods Act 1979, the 

problems in interpretation and operation are rooted in the fact that it does 

not cohere with the rest of Scots property law. Similarly, the law on 

possession would be considerably improved by a clear and consistent 

scheme of definitions. That would have positive repercussions for 

important areas of the law such as land registration and prescription. 
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The wide ranging nature of property law means that it is 

particularly important that it is firm and clear. Even if the other areas built 

upon it are more case sensitive, they would not be able to operate in a 

consistent fashion without a rational and coherent property law underlying 

them. Finally, the chance to impact a European civil code positively 

would be greatly increased by the ability to present the Scottish position 

on any point as part of a rational scheme rather than as part of a disordered 

jumble of materials. 

All of this, of course, is dependant on the code being well drafted. 

A badly drafted code would not prove coherent and might well be worse 

than no code at all. Nonetheless, we ought not to plan to fail from the 

outset. If sufficient time and resources are devoted to drafting the code, 

there is no reason to suspect that the Scottish legal profession would be 

unable to match their European counterparts, particularly since so much of 

the groundwork was done so many years ago. 

As to flexibility, the German example would seem to suggest that 

that is not the preserve of the Common Law and it might well be argued 

that the articulation of principles in a code is less likely to allow the 

fossilisation of bad decisions that can be the result of strict stare decisis.  

Thus, it seems that we can conclude that, while the codification of 

Scottish property law would be a major and a challenging endeavour, such 

evidence as has been considered would also point to it being a worthwhile 

one.
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A. INTRODUCTION 
 

Since the Resolution of the European Parliament in 1989
76

 which 

encouraged the European Commission to start preparatory work on a 

European code of private law there has been considerable academic 
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debate about whether or not to unify European contract laws.
77

 Firstly this 

dissertation, will seek to establish that there are at least two economic 

problems caused by the current divergence of contract laws. The first 

problem is that the divergence is a barrier to free movement of goods and 

services. The second is that it is a distortion of competition. As part of this 

second argument, and in opposition to the theories of some writers, it will 

be argued that divergent contract laws do not afford a level playing field
78

 

for market participants and that this creates a distortion of competition as 

between identical companies whose environment is exactly the same 

except for the contract laws under which they operate. Secondly, the 

implications of these problems will then be analysed in relation to their 

potential solutions and used to argue that the gradual introduction of a 

European contract code is the only complete solution. A method for the 

introduction of the code will be proposed whereby the current process of 

convergence of private law in Europe is harnessed to create enough 

substantive unity to make the introduction of a code practicable. The 

argument will proceed on the basis of the European general interest and so 

arguments of a purely national character will not be addressed. It should 

also be stated at the outset that the potential content of a code will not be 

examined. The argument here is not that the substantive law could be 

improved by the introduction of a code but that it would solve the 

problems of divergent contract laws. 

 

 

B. ECONOMIC PROBLEMS 

 

(1) Restriction of free movement of goods in Europe 

 

The free movement of goods and services, which are fundamental 

freedoms of the EC,
79

 are restricted by divergent laws through the 

psychological barriers involved in operating in an unknown legal system, 
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the increased transaction costs caused by divergent laws and a reduction in 

the availability of economies of scale.
80

 

Certainty in the enforceability of contracts is the reason that parties 

conclude contracts rather than insisting on immediate performance. It is 

this confidence which forms the basis of a functioning market.
81

 Without 

knowledge of the legal system under which a party is contracting this 

certainty cannot exist. It will be impossible for that party to know whether 

their terms will be enforced, in which way they might be interpreted or 

what action they must take to ensure that they remain within their 

contract. To cure this uncertainty a business must seek legal advice before 

conducting transactions abroad. In itself this legal advice is a cost and so 

reduces the profitability of international trade and further, as contracts 

must be revised for each legal system, companies cannot take full 

advantage of economies of scale, that is, they cannot assume legal advice 

on their contracts to be a fixed cost throughout the internal market which 

will diminish in proportion to the marginal cost of their products and 

services as their trade volume increases. Legal advice on a particular 

contract is a fixed cost in any one jurisdiction but that cost increases 

where it is intended to do business abroad and so removes part of the 

incentive for companies to trade throughout the Union. This situation does 

not sit easily with the theory of an internal market. 

In July 2001 the Commission of the European Communities 

published its communication on European Contract Law
82

 which was 

examined by the House of Lords Select Committee on the European 

Union. It became clear through the evidence presented to the House that 

such costs do create significant barriers to trade. The London Investment 

Banking Association (LIBA) stated that firms are “unable or deterred” 

from offering financial services abroad because the different requirements 

of other jurisdictions give rise to “excessive cost or unacceptable legal 

uncertainty”.
83

 The International Chamber of Commerce commented that 

there are significant barriers to trade which “stifle the ability of businesses 

to reach out to the whole internal market.” It went on to state that “there 

are huge transaction costs that can be directly attributed to the divergences 
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in European contract law”.
84

 In fact the Chairman of the committee 

commented that there was “virtual unanimity” in the responses to it 

regarding barriers to trade caused by the different European contract 

laws.
85

 Basedow
86

 asserts that while the cost of legal advice may only be a 

minor hindrance to large firms who are able to absorb the cost, it will be a 

significant obstacle to trade for SMEs and consumers or firms engaging in 

low value transactions for whom the cost of legal advice may make the 

transaction unviable. This view found support with the European 

Commission.
87

 

The Communication of 2001 suggested that the mere existence of 

different national laws, rather than any contradictions between them, 

might create psychological barriers to cross-border trade.
88

 This 

supposition was supported by the evidence submitted to the House of 

Lords and accepted by the United Kingdom government.
89

 In fact the very 

existence of different legal systems creates more than psychological 

barriers to trade as companies must seek advice and incur costs to provide 

themselves with certainty even if the substantive provisions of the law 

turn out to be the same. The mere potential for divergence results in both 

psychological barriers and actual costs, even if no substantive divergence 

exists. 

 

(2) Distortion of competition in Europe 

 

The second problem with the current system is that divergent contract 

laws contained within different legal systems operate to create distortions 

of competition within the internal market. These distortions can be seen 

both when comparing the position of two companies operating in a single 

state where one company is based in that state and the other is a foreign 

company and when comparing the position of two companies both 

operating only in their respective home states but who at some stage in the 

future may compete against each other.  

                                                 
84

 Ibid at 12. 
85

 Ibid at 2, para 6. 
86

 Basedow, “Common contract law” (n 2). 
87

 Communication from the Commission to the Council and the European Parliament on 

European Contract law, OJ (2001/C 255/01) at para 30. 
88

 Communication from the Commission to the Council and the European Parliament on 

European Contract law, OJ (2001/C 255/01) at para 29-32. 
89

 12
th

 Report of Session 2001-02, Select Committee on the European Union, “European 

Contract Law”, Appendix 2 at 25, para 4. 



 Towards A European Contract Code 

- 23 - 

Companies who wish to conduct business abroad but, like most 

companies, have previously only participated in the domestic market and 

possess little knowledge of foreign contract law can be exhaustively 

categorised into three groups when considering the criteria of whether to 

obtain information about foreign contract law and whether having to 

obtain this information will have a material effect on their competitive 

position. As part of this analysis the concept of the ‘rationally ignorant’ 

actor used by John Armour in relation creditor protection is found to be 

valuable. This theory states that it may be rational for a market actor to 

proceed in ignorance where the costs of acquiring the relevant information 

are more than the likely benefits of obtaining it.
90

 The first group consists 

of companies which are large enough, or engaging in transactions of such 

magnitude, to obtain legal advice economically and so do not suffer from 

material competitive imbalances. The second group finds that it will still 

be profitable for it to enter foreign markets even though it will first have 

to obtain the necessary legal advice. Companies in this group suffer from 

competitive imbalances but find that international trade is still in its 

interests. The third group are the ‘rationally ignorant’. These are actors 

who assess that the cost of researching all the relevant information 

outweighs the benefit of doing so but nevertheless decide that entering 

into international business would be advantageous, even without legal 

advice in relation to contract law. As a group the ‘rationally ignorant’ will 

also suffer competitive disadvantages. 

The second group has to pay for the basic legal advice which it 

requires in its home state and must do so again when entering a foreign 

market. It has therefore become the object of a dual burden with regard to 

the cost of legal advice. This is true even if the substantive provisions of 

the foreign law are identical because without any guarantee that the law 

will be the same the company will have to consult a lawyer. The domestic 

company, operating only in its home state, has only had to pay the costs of 

acquainting itself with the law once and so, all else being equal, it will be 

able to use this advantage to price its products below the foreign company 

and hence there is a distortion of competition arising from the potential 

difference in contract laws. 

The ‘rationally ignorant’ third group is also at a competitive 

disadvantage. Market actors use the legal environment in which they 

operate as one criterion on which to base their decisions. Where an actor 
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is insufficiently informed it is unable to accurately assess its interests and 

so the ignorance operates as a channel of wealth distribution from the less 

informed to the more informed who are better able to specify their 

interests in a contract and to act in a way which is beneficial to them in 

relation to contract law. For example an actor which is unaware of the 

implied terms in a sale of goods contract will be unable to exclude or 

modify them in advance or one which is unaware of the self-help remedies 

available to it will not be able to us use them to further its interests in the 

same way as an informed actor would. Furthermore, where the domestic 

contractor is aware of the ignorance of the foreign contractor it will be 

able to take advantage of it and so the rationally ignorant actor becomes 

the object of both inadvertent and deliberate transfers of wealth from itself 

to more informed parties causing an imbalance of competitive conditions. 

The second form of competitive imbalance is demonstrable by 

comparing the position of two identical hypothetical companies operating 

in two different states but who at some point in the future may compete 

against each other. Wagner argued that: 

 
… it is mistaken to believe that the co-existence of a number of different 

systems of contract law impairs competition on a European scale. Since 

all firms competing for customers in a given national market are subject 

to the same legal rules, there is already a level playing field.
91

 

 

This is not entirely true. To continue the sports analogy; it could be argued 

that a game of basketball is fair because the rules are the same for both 

teams and the same reasoning applies to a game of football. However, if a 

basketball team is made to play a game of football against a football team 

it will clearly be at a disadvantage. The rules of a game, even though the 

same for both participants can favour one side rather than the other. 

Analogously, contract laws inadvertently favour certain types of 

contracting party allowing them to build domestic markets which give 

them financial backing, and consequently greater bargaining power, when 

competing abroad. 

For example, in the case of Alsthom Atlantique v Sulzer
92

 the ECJ 

found that the French rule of seller’s warranty did not distort trade 

because it could be contracted out of. Basedow
93

 does not accept this 
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argument. If the default rule in state A is that the seller’s warranty is for 5 

years whereas the rule in state B is that the seller gives no warranty then if 

the seller in state A is to build his business on equal terms to the seller in 

state B he must convince all of his customers to waive the warranty (or 

raise his prices, which in itself would change his competitive position). 

Assuming that the buyers have some degree of bargaining power they will 

expect to pay a lower price for the loss of the warranty. It could be argued 

that the market will equalise the prices and take into account the different 

terms of the warranty creating no disadvantage for the seller in state A but 

this assumes two factors which may not be present. The first assumption is 

that a seller operating only in his domestic market is actually operating in 

a European wide market so that competitive forces will equalise the 

prices. However, the existence of such a market for all goods and services 

is far from complete. Many market participants do not buy or sell abroad. 

The second assumption is that markets operate on the basis of pure 

rationality but Basedow,
94

 pointing to the psychological factors at work, 

disagrees with this. Default rules of contract law tend to be regarded as 

fair in their own country. This assertion is supported by Council Directive 

93/13/EEC on unfair terms in consumer contracts which obliges member 

states to enact laws to prevent certain abusive or unfair terms from being 

enforceable against consumers, subject to certain exceptions. One of those 

exceptions contained in Article 1(2) is that a term need not be struck out if 

it is a “mandatory statutory or regulatory provision”. Recital 13 further 

defines this as including terms that are to be implied in the absence of 

other arrangements between the parties as these are “presumed not to 

contain unfair terms.” The psychological effect of this is that prices are to 

some extent fixed in relation to what is fair or synonymously, what is 

default. The hypothetical seller in state A is therefore at a disadvantage to 

the seller in state B even though both operate only in their domestic 

markets. The seller in state A must convince his customers to accept terms 

which they regard as being less than fair, and given that the market is not 

entirely complete, they will expect to pay less for their goods. While this 

advantage to the seller in state B is open to all sellers in his position within 

that state it becomes a distortion of competition when the companies from 

both states try to enter the whole European market. The seller in state B 

has had an advantage in building a successful business and so is now in a 

better bargaining position vis-à-vis third parties than the seller from state 

A. 
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Partial harmonisation cannot cure this defect because the reasoning 

above can be applied to any default rule of contract law. Implied terms 

will naturally tend to give an advantage to one of the contracting parties 

and where a business is engaged in a series of similar transactions it will 

find itself consistently advantaged or disadvantaged by the contract law 

under which it operates which causes an imbalance between that 

contracting party and others engaged in similar transactions but under 

another contract law. In the example above the seller in state A will 

always be at an advantage to the seller in state B and the converse is true 

for buyers. 

Given that rules will consistently operate to the advantage or 

disadvantage of any particular type of contracting party it could be argued 

that even the basic rules of contract formation could cause some minor 

imbalance of competitive conditions. If the rule in state A is that a 

contract is formed only where the acceptance exactly matches the terms of 

the offer, as in Scotland,
95

 and the rule in state B is that a contract is 

formed where an acceptance materially matches the terms of the offer 

unless the offer expressly limits acceptance to the terms of the offer, or the 

offeror objects to the new terms without delay, as in the Principles of 

European Contract Law (PECL),
96

 then acceptors of offers in member 

state B, who would like to make immaterial changes to the offers are more 

likely to be able to bind other companies to terms which they might not 

otherwise have agreed to, than companies in the same position in member 

state A. Of course, under the PECL the offeror still has the opportunity of 

preventing the new terms becoming part of the contract by including an 

overriding clause in his offer or objecting to the new terms within a 

reasonable time but the burden of doing so now falls upon it in contrast to 

the offeror in member state A who may discharge the burden of ensuring 

that it does not become bound by terms which it would not want simply 

by not including those terms in its original offer. Therefore, companies in 

state B (which are more likely to want to accept offers with immaterial 

changes than to make offers) are at an advantage in relation to similar 

companies in member state A (who have no contract at the stage of 

qualified acceptance and must wait for a further acceptance from the 

original offeree). As an example, if company X sells fruit in state B and, 

because of the market in which it operates, is more likely to accept offers 

made to it than to make offers which it hopes will be accepted, it may be 
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able to bind the maker of the offer into inadvertently accepting delivery of 

the fruit at night rather than during the day and hence reduce its costs. 

This same advantage is not open to an identical seller in the same position 

in state A. The example illustrates that even the most basic rules of 

contract law can shift the competitive conditions and as each rule will be 

of benefit to certain types of company the cumulative effect of these 

differences could shift from the theoretical to the practical realm. 

Unfortunately, at present it is not possible to tell the extent of the effect of 

these differences as there appears to be no empirical data on the question 

of the economic effects of divergent contract law.
97

 

Thus far several problems with having separate contract law 

systems within Europe have been identified. The first is that the situation 

creates a barrier to free movement of goods through increased transaction 

costs, including removing the ability of companies to take full advantage 

of economies of scale, and psychological barriers which are caused partly 

by actual differences in law and partly through the potential for difference. 

The second problem is that different laws distort competition as 

companies must suffer the dual burden of complying with two sets of law 

and different contract laws bestow advantages on certain companies when 

compared to their counterparts in other European countries. Different 

solutions to the problems caused by divergent contract laws will be 

analysed by assessing their ability to solve the problems highlighted. The 

solutions proposed in the literature are; to reform international private 

law
98

 to allow individuals to elect the law of countries with which they 

have no connection or a law without a connection to a state such as lex 

mercatoria, to introduce a law relating to all international contracts similar 

to the Convention for the International Sale of Goods (CISG)
99

 or to unify 

the law of contracts in Europe in its entirety. 
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C. POTENTIAL SOLUTIONS TO THE ECONOMIC PROBLEMS 

 

(1) Inadequacy of International Private law 

 

Given that the European Union is primarily an economic entity which 

relies on contracts it makes sense to facilitate their conclusion and to 

provide some certainty for the parties so that they may calculate the risks 

to which they are exposed. In the past each country had its own choice of 

law rules leading to the situation where an action could be brought on the 

basis of an international contract in one of several jurisdictions leading to 

the phenomenon of ‘forum shopping’, where the litigant chooses the 

forum for its suit according to whether the law of that state would be 

beneficial to it.
100

 In an effort to provide more certainty for businessmen 

the EC issued Council Regulation No. 44/2001 on Jurisdiction and the 

Recognition and Enforcement of Judgements in Civil and Commercial 

matters
101

 which provides uniform rules on jurisdiction and enforcement 

of foreign judgments. The Rome Convention on the Law Applicable to 

Contractual Obligations 1980, which has been ratified by all member 

states of the EU, allows parties to choose the law applicable to their 

contract.
102

 Given that the parties to a contract, where a dispute is likely to 

arise, may specify the law which they wish to apply, Arthur S 

Hartkamp
103

 argues that unification of contract law is unnecessary. 

Wolfgang Fikentscher went a step further and stated that: 

 
Based on a solid understanding of conflict-of-law rules, a diversity of 

European national civil laws poses no problems.
104

 

 

It cannot be accepted that international private law, and in particular the 

ability to provide certainty by means of selecting the applicable law in 

advance, is sufficient to solve the problems identified above. Firstly, the 

barrier to trade caused by the high transaction costs which are a 

consequence of divergent contract laws is reduced only to a small extent. 
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For a company based in one member state and familiar with the laws of 

that state, contracts fall into three categories. The first is domestic 

contracts. The second is inter/transnational contracts and the third is 

foreign contracts where the company uses one of its foreign branches to 

conclude the contract with a local actor and so this is technically a 

domestic contract. The company, even assuming that it had the power to 

impose the law of its own state, would only be able to do so in the second 

type of contract as the Rome Convention does not apply in full to 

domestic transactions. Article 3(3) provides that where the contract is 

connected purely to one state, and the parties have chosen a foreign law to 

govern their contract, the application of the mandatory rules of that state 

shall remain unaffected by the choice of law clause. So the company 

would still have to endure the increased transaction costs of having to 

research the foreign law for the first and third types of contract and the 

added benefit of any economies of scale would be limited to the second 

group. In addition the group which suffers the most from the costs 

involved in cross-border transactions, SMEs, might not have the power to 

impose the law of their own state and so the potential benefit becomes a 

potential disadvantage as two different companies from one foreign state 

which both wish to contract with an SME and which are both more 

powerful than it, may each demand that their contracts be governed by 

different laws which would transform the ‘dual burden’ into a ‘triple 

burden’. 

Secondly, the problems of competition caused by divergence of 

contract laws do not stem solely from international transactions. As 

argued above, they stem also from the advantages or disadvantages which 

companies may receive from the provisions of their own contract law 

which would allow them to compete more aggressively once they break 

into the international market. However, as parties to domestic transactions 

cannot fully select the law applicable to their contract the divergence 

would remain a distortion of competition as between companies in 

different countries who may at some stage compete against each other on 

the international market. 

In his response to the Select Committee on the European Union 

examining European contract law, Professor Sir Roy Goode concluded 

that amendment of the Rome Convention to allow the adoption of a-

national law, such as the Principles of European Contract Law, is a better 

alternative to either a binding European code which would replace 

national contract laws or an ‘opt-out’ codification which would apply to 
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contracts where the parties did not exclude it, such as the Convention on 

the International Sale of Goods.
105

 Professor Bonell, who supports this 

argument, commented that: 

 
… the argument that a non-binding instrument is insufficient to ensure 

the desired uniformity in court practice may soon lose much of its weight 

if the 1980 Rome Convention on the Law Applicable to Contractual 
Obligations … is amended so as to permit the parties to choose non-state 

or a-national rules of law as the law governing their contract.
106

 

 

Although the amendment of the convention in the way suggested above 

might be an advance for party autonomy in the field of private 

international law there is no reason that it should reduce transaction costs 

or redress any competitive imbalances caused. In fact the problems 

identified above stem from the diversity of laws. Allowing parties to 

select other types of law would merely exacerbate the problems.
107

 

 

 (2) Inadequacy of the introduction of law relating to all international 

contracts unless parties opt-out 

 

Another proposed solution to the problems of divergence of contract laws 

is to introduce a code which would apply to cross-border transactions 

only. Professor Wagner
108

 advocates this solution. In his view it would 

allow companies which engage in cross-border trade throughout the union 

to operate under a single contract regime and hence avoid the burden of 

complying with the contract laws of twenty-five states. He hypothesises 

that small and medium-sized firms are unable to cope with the 

complexities of choice-of-law provisions, which is the rationale for the 

Convention on the International Sale of Goods. However, Wagner does 

not believe that the principle of party autonomy should suffer from any 

such European code for international transactions and so the parties 

should be able to contract out of its provisions and select another law as 

the proper law of the contract, in accordance with the Rome Convention. 

The effect of such a system would be to substitute a European code for the 
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provisions of the Rome Convention where the parties did not make a 

specification to the contrary. It is doubtful how much practical effect such 

a system would have. 

Firstly and most substantially, as Wagner
109

 admits, it would do 

nothing to reduce transaction costs for international firms that wish to 

conduct business through subsidiaries rather than remain in their home 

state and engage in truly international transactions. Nor would it address 

the distortions of competition which are caused not by international 

contracts, but by the advantages or disadvantages a company receives 

from its domestic contract law in comparison with similar companies 

operating in a different system. Additionally, it would not aid companies 

which wish to contract using a different law from the default code. As 

argued above, where a party wishes to deviate from a norm, which would 

be created by such a code, it will be regarded as asking for something. 

This is partly because the default rules of law are regarded as fair and 

because in many situations the other party will have the power to refuse 

the alteration to the norm. If a party wishes to make sure that all of its 

international contracts are governed by the same law, regardless of which 

state the contract is to be performed in, it may have to ask the other party 

to consent to a change in the applicable law under the Rome Convention. 

This puts the other party in a more powerful position. It knows that the 

first party has something to gain from the change and as the first party is 

requesting a deviation from the norm the other party may ask for some 

form of payment in return for allowing the change in applicable law. 

Alternatively the other party to the transaction may also wish to have all 

of its international contracts governed by the same law for the sake of 

efficiency but the law which it chooses is different to that of the first 

party. In both of these situations there is inefficiency in distribution of 

resources when compared to the situation of a company operating under a 

national legal system. In the first example the inefficiency occurs because 

something has been paid to change the applicable law. The point of 

changing the applicable law was to increase efficiency in legal fees, but as 

something has been paid to effect this change, the efficiency of the 

contract in distributing resources between the parties in accordance with 

the market, has been reduced. In the second example one party must be 

disappointed and must suffer the inefficiency of using different laws and 

the consequential extra costs. 
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Such a code for international transactions could serve a useful 

purpose as a testing ground for a comprehensive European contract code. 

Introducing it first as a default code for international transactions would 

allow the legal profession to become acquainted with it. It would produce 

some case law to guide users and professionals as to its meaning and 

allow adjustments and correction of errors to be made before it became 

mainstream law. 

 

 

D. UNIFICATION OF CONTRACT LAW 

 

The most complete solution to the problems outlined above is to unify the 

law of contract in Europe in its entirety. Such a law would replace the 

contract laws of the member states and apply to both international and 

domestic transactions. This is the only solution which would fully the 

eliminate barriers to trade and competitive imbalances caused by the 

divergence of contract laws. This solution is the most convincing as long 

as a suitable method can be found for its introduction.  

Any such unification should take place over a long period of time 

and should be a gradual progression to avoid divergence of interpretation 

and confusion among the legal profession, judiciary and businessmen.
110

 

The way lawyers think has an influence on law because of the way they 

will interpret it and law has an influence on the way lawyers think. If the 

legal systems in Europe are greatly divergent when unification takes 

place, lawyers in different states will think differently from each other and 

so the first effect will triumph leading to divergence through 

interpretation. However, if legal systems are relatively similar when a 

code is introduced, and so the way lawyers think is proximate, the second 

effect will be the stronger. Eisenberg has argued that some substantive 

unification is an indispensable step to creating a European legal discourse 

which in itself is a prerequisite to full unification.
111

 Convergence of 

substantive law must therefore be undertaken in advance of a contract 

code. 
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(1) Gradual convergence 

 

There is much evidence to suggest that, even without deliberate legislative 

action, legal systems in Europe are gradually converging. Markesinis
112

 

has suggested a list of factors which encourage the judiciary to take more 

notice of foreign solutions to problems. It includes increased travel, 

enhanced communications, greater urbanisation and a closer 

interdependence of national economies. In agreeing that legal systems are 

becoming less insular Koopmans
113

 adds to the list of factors, the birth of 

entirely new social problems and the incapacity or unwillingness of 

political institutions to address problems which do not fall onto one side 

or the other of the political dividing lines. These factors have led to 

increasing similarities between the problems faced by courts in Europe 

together with a deficiency in legal solutions to those problems. 

Supranational, a-national, international and educational influences such as 

the case law of the European Court of Justice, the UNIDROIT Principles, 

the Principles of European Contract Law, the Convention on the 

International Sale of Goods
114

 and books like Reinhard Zimmermann’s 

The law of Obligations; Roman Foundations of the Civilian Tradition 

have influenced the reasoning of the courts and have caused a flow of 

concepts from one system to another. While such transplants are unlikely 

to lead to true unification
115

 this phenomenon is to be encouraged as 

creating fertile soil for the eventual full unification of contract law. It will 

be argued below that European private law is converging and then some 

suggestions will be made as to how this organic process could be 

harnessed with a view to overall unification of contract law in Europe. 

EC Directives have had a vast, although piecemeal, unifying effect 

on the laws of the member states but these are not the tools of 

convergence which will be examined here. A more abstract phenomenon 

is taking place. 

The case law of the European Court of Justice has had a 

considerable unifying effect within the scope of EC law especially 
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through the development and application of general principles such as 

effective protection of Community rights and direct effect.
116

 These 

principles have allowed the ECJ to penetrate the law of member states to 

ensure enforcement of rights in EC law.
117

 Formally, the ECJ can only 

interfere with national law to the extent that it can base its decisions on the 

EC Treaty or secondary legislation. However, its unifying influences go 

further than that. The principles which it introduces into national law 

cause ripple effects which permeate other areas of law. It stands to reason 

that similar ripple effects will occur in all European countries.
118

 

Walter Van Gerven
119

 gives an example of such an effect.  In the 

first Factortame case
120

 the ECJ said that where a national rule prevented 

an individual from gaining effective protection of the rights guaranteed to 

them under EC law, that national rule must be disregarded. In that case the 

national rule in question was the old common law rule that an interim 

injunction cannot be granted against the Crown. The result of this rule was 

that an interim injunction would be possible against the Crown where the 

individual relied on a right of EC law but not where they relied on a right 

of national origin. To remedy the inconsistency the House of Lords 

granted interim relief against the Crown in the purely English law case of 

M v Home Office.
121

 So far this knock-on effect has been less evident in 

the field of contract than in tort/delict because the few contract cases 

which come before the ECJ in pursuance of an arbitration clause have 

been governed by the law of a member state and, broadly speaking, 

contract law doctrines are not important for the protection of rights under 

EC law although the case law of the ECJ with regard to anti-competitive 

contracts is expected to have some influence.
122

 

The reason that reform was needed after Factortame was that the 

judgment of the ECJ caused an inconsistency within English law. This is a 

typical feature of EC law and it is often begrudged but on the other hand it 
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encourages law reform and that often encourages convergence. An 

example of this is to be found in German law.
123

 A working group of 

experts in 1992 made a recommendation to the German Ministry of 

Justice that the various forms of non-performance under German law 

should be abolished and that Germany should follow the example of the 

Convention on Contracts for the International Sale of Goods and the 

UPICC (both comparative works) which use the broad notion of breach of 

contractual duty. The proposal was not adopted. In 2000 Germany was 

faced with the prospect of implementing three EU Directives
124

 and it 

found that the new law would: 
 

… put a substantial burden on commercial sellers. This burden must be 

mitigated by introducing the compensatory elements of the Contract Law 

Reform….[T]he Consumer Sales Directive exerts a substantial indirect 

pressure to implement the working group’s proposals with respect to the 

law of non-performance.
125

 

 

So the Directives created the catalyst for reform and the adoption of the 

proposals of the 1992 working group. As private law working groups 

often pay attention to foreign, international and comparative sources it 

caused convergence. Continued convergence in this way is inevitable as 

long as EC law continues to cause inconsistencies within national legal 

systems and those who suggest reforms continue to pay attention to 

foreign and comparative solutions. 

The convergence is not only the product of hard-law influences. 

Professor Lando has argued that soft law may have a unifying influence 

on European law which would “till the soil” in preparation for a European 

civil code and has gone so far as to suggest that a European legal method 

and structure of concepts is already emerging.
126

 An example of soft law 

influencing the interpretation of national law, even though from an EC 

source, can be found in the case of Director General of Fair Trading v 

First National Bank plc
127

 in which Lord Steyn refers to the Principles of 
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European Contract Law to aid his interpretation of the concept of good 

faith. Another example is to be found in the Scottish Law Commission’s 

Report on Interpretation in Private Law
128

 where the UNIDROIT 

principles and the CISG were found “particularly useful” in suggesting 

reform. 

The future evolution of law should continue to be influenced by 

EC law. Professor MacQueen
129

 has argued for a general principle of good 

faith in Scots contract law. If such a principle exists, it is at present an 

“undisclosed” one but what if it becomes explicit in future? The judiciary 

is already using this concept in the context of Unfair Terms in Consumer 

Contracts
130

 and of course the ECJ has jurisdiction to interpret that 

provision if requested to do so. It stands to reason that if a doctrine of 

good faith became explicit in Scots’ contract law it would be influenced 

by rulings of the ECJ in that area to avoid conflict between its meaning 

with regard to the Directive and other areas of contract law. 

The changing attitude of judges towards foreign law is another 

phenomenon which will inevitably have a unifying effect. In the famous 

case of White v Jones
131

 the House of Lords was called upon to decide 

whether an intended beneficiary could claim compensation from a 

solicitor who had negligently failed to prepare a will in accordance with a 

contract between the testator and himself; the intended beneficiaries did 

not receive the inheritance which they would have done had the solicitor 

fulfilled his obligations under the contract. By the time the negligence had 

been uncovered the testator was dead and so no claim was possible in 

contract. In deciding the case Lord Goff referred to German, French and 

Dutch law. His Lordship made clear that the comparative analysis, 

especially regarding German law, was only possible because of the 

comparative work carried out by academics. However, the case also 

demonstrates that this process of cross-fertilisation cannot have a 

complete unifying effect. The reason that foreign law was referred to in 

that the case was that Lord Goff clearly felt that a remedy was demanded 

by justice and that this could be demonstrated by reference to the law of 

other jurisdictions. Particular attention was paid to the German doctrine of 
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Vertrag mit Schutzwirkung für Dritte.
132

 His Lordship felt that use of this 

doctrine would be “attractive”
133

 but found that English law precluded its 

application because it would conflict with the English doctrines of 

consideration and privity of contract. While unclear areas of law may be 

influenced by solutions found in other jurisdictions the courts will not be 

able to unify the law entirely because in many cases there is no way of 

reconciling the law of foreign jurisdictions with the doctrines of the 

domestic one. 

 

(2) Methods of encouraging the gradual convergence 

 

Turning to the ways in which this convergence can be encouraged, Klaus 

Peter Berger has argued for a European system of precedents.
134

 He points 

to the statements of judges to argue that such a system may already be 

emerging. Walter Odersky, former President of the German Federal 

Supreme Court stated that: 

 
[w]hile being bound to apply his own law and to evaluate all aspects 

which set limits to the construction of statutes and the development of 

the law, [the domestic judge] may also consider the argument that a 

certain solution found in another legal system fosters the harmonization 

of European law.
135

 

 

Even in England some judges have warmed to the idea. One example, 

White v Jones, was cited above. Another can be found in this statement of 

Brooke LJ in Laceys (Wholesale) Footwear Limited v Bowler 

International Freight Ltd: 

 
As the world gets smaller, and communications between lawyers and 

judges from different legal systems become easier, there is everything to 

be said for a common approach to the solutions of problems … unless 

principle or precedent stand irremovably in the path of progress.
136

 

 

                                                 
132

 Contract with protective effect for third parties. 
133

 [1995] 2 AC 207 at 266. 
134

 Berger, “Harmonisation” (n 2).  
135

 Odersky, “Harmonisierende Auslegung Und Europaische Rechtskultur“ (1994) ZeuP 

1-2. 
136

 Laceys Footwear (Wholesale) Limited v Bowler International Freight Limited & 

Another [1997] 2 Lloyd’s L Rep 369 at 385. 



Edinburgh Student Law Review 

- 38 - 

From this statement it appears that Lord Justice Brooke takes a “common 

approach” to be synonymous with “progress”. 

Another example is to be found in the case of Shogun Finance v 

Hudson.
137

 In that case a dissenting judge, Lord Millet, after referring to 

German law stated that due to the differences in English and German law 

a different analysis to that adopted in Germany must be undertaken but 

that: 

 
… it would be unfortunate if our conclusion proved to be different. Quite 

apart from anything else it would make the contemplated harmonisation 

of the general principles of European contract law very difficult to 

achieve.
138

 

 

Actually, it is not surprising that the House of Lords takes such an 

approach. The House of Lords, when judging Scottish cases, has long 

been taking account of English decisions and using them to fill gaps in 

Scots law.
139

 

Berger
140

 proposes two limits for such a European doctrine of 

precedents. The first is that where a comparative analysis leads to the 

conclusion that the divergence between domestic and foreign law is due to 

functional differences between the legal systems the foreign law must be 

disregarded. This exception is an attempt to preserve the substantive value 

of the law so as not to sacrifice quality for uniformity. The second is that a 

foreign precedent could not override a domestic law. It may only be used 

to fill gaps. This is a necessary exception in favour of democracy and 

legal certainty. These exceptions show how limited the effects of a 

European doctrine would be on the substantive law. The majority of cases 

do not fall within legal lacunae and even for those that do, such as White v 

Jones above, it may be difficult to import foreign concepts without 

creating a conflict with national law. Unification of law in Europe cannot 

be achieved solely through a European doctrine of precedents. 

However, such a doctrine is indispensable in paving the way 

towards eventual unification. If comparative arguments were given more 

weight by judges, practitioners would have to acquaint themselves with 
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solutions to problems found in other jurisdictions. Such familiarisation 

might make lawyers more accepting of changes in the future designed to 

bring the European systems of contract closer together. If lawyers were 

encouraged to learn solutions found in foreign jurisdictions it would 

encourage communications between contract lawyers of different 

jurisdictions and may increase the substantive quality of the law and if 

comparative law became more practically useful it would encourage 

academics to write more on the subject, which may lead, in itself, to 

further convergence of contract law.
141

 Even more important is the role 

that such a doctrine could have on education. 

In the United States private law generally falls under the 

competence of the state government rather than the federal one and yet the 

law remains remarkably uniform.
142

 Eisenberg considers this uniformity to 

be partly the product of legal education which can be linked to the system 

of precedents used in the USA. A study of the opinions of sixteen 

American supreme courts between 1940 and 1970 found that one quarter 

of citations related to cases from other states.
143

 Given this cross-

fertilisation of concepts it is important for students to be taught in terms of 

general principles of law rather than focusing purely on state law. This 

form of education encourages the students to cite cases in this manner to 

the courts when they become professionals. At present this form of 

education may not be possible in European universities as the courts are 

only beginning to take account of foreign solutions to problems. However, 

a European doctrine of precedents would give a practical purpose to such 

courses.  

Another way to encourage the convergence of law is to found a 

European law Institute to keep track of developments in the private law of 

the member states, as well as to conduct comparative work and produce 

restatements. This view has found support with Wolfgang Fikentscher.
144

 

If the Institute commands sufficient respect and its work is of high enough 

calibre the restatements produced may be adopted by the member states of 

the EU. 
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(3) Method for implementation of a European contract code 

 

There has been much debate as to the relative merits of different 

instruments of EC law for introducing a European contract code.
145

 

However, even if the European Union had competence to legislate 

comprehensively in this area,
146

 an issue of such “constitutional 

importance”
147

 should not be voted on by a qualified majority. Rather, the 

method proposed by Van Gerven
148

 whereby it would be up to the 

member states to adopt the code and make it binding in their territory is 

preferred. 

The existing institutional framework of the European Union is 

ideally placed to oversee the operation of the code. Firstly, it is essential 

that once adopted the power of alteration remains. If such power were 

reserved to the member states divergence of law would be inevitable and 

the only other well established legislative body within Europe is the EU. 

Even with a code in place divergence of interpretation is unavoidable 

unless a court whose decisions are binding on all the courts of Europe is 

given jurisdiction to hear cases at last instance.
149

 The only such court in 

Europe is the European Court of Justice and the national courts of Europe 

are already familiar with the system of preliminary rulings under Article 

234 EC. 

The method for introducing a European Contract law, if it were to 

take place, should be to encourage the gradual convergence of European 

contract law through academic soft law, a system of European precedents 

whereby judges take account of foreign decisions where it is in their 

discretion to do so, education and through a European Law Institute. Once 

this has created enough convergence in legal science a code should be 

introduced by agreement with the member states of the union which 

transfers legislative competence for contract law to the European Union 

and consequently interpretive competence to the European Court of 

Justice. As mentioned above, before such a code is used to replace the 
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contract laws of member states it should be made the default code for 

cross-border European contracts. This would allow improvements and 

modifications to be made before it replaces all contract law in Europe. 

 

(4) Critique of arguments against unification 

 

The idea of unification is far from universally accepted and several 

arguments have been propounded against it. Firstly, Pierre Legrand
150

 has 

argued that the process of harnessing the natural convergence of European 

laws is not possible because no actual convergence is taking place and no 

convergence can take place. Secondly, he has argued directly against a 

European Codification. Thirdly, the theory of regulatory competition has 

been argued to militate against any unification and fourthly, the United 

States
151

 and the UK
152

 are held up as examples of why unification of law 

is unnecessary. 

Legrand’s contention is that those who argue that legal systems in 

Europe are converging are focusing only on ‘propositional developments’; 

that is to say rules, concepts, substantive law and institutional bodies. 

However, rules provide only the surface level of a legal system and 

concepts are naturally subjective because it is part of the definition of 

‘concepts’ that they admit exceptions.
153

 To understand the rules and 

concepts one must understand the socio-cultural dimension which 

underlies them and to reduce the law to a system of rules, concepts and 

categories will produce a ‘persistent miscognition’ of that legal order. The 

culture underlying the rules forms part of the law and so a legal rule 

expressed in exactly the same way in two countries is not the same law. 

Instead of focusing on rules as evidence of convergence, Legrand argues 

that mentalités, the way the legal community thinks, its “assumptions, 

attitudes, aspirations and antipathies”, should be the focus of comparative 

analysis.
154

 He identifies six areas where the mentalités of the Common 

law and civil law lawyers differ so dramatically that the differences are 

irreducible. These six differences are the nature of legal reasoning, the 

significance of systematisation, the character of rules, the role of facts, the 
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meaning of rights and the presence of the past. Legrand argues that to 

ignore the differences in culture and focusing on rules to argue that legal 

systems are converging creates a fallacy. Rules are not the whole of the 

law and to pretend otherwise is to misunderstand the ‘interpretive 

performances’ through which the law is expressed. Once this problem is 

realised and comparative research is re-evaluated, not in accordance with 

rules, but with mentalités, it becomes less clear that Common law and 

civil law are converging. 

In response to this view of law several arguments will be made. 

Firstly when it is argued that law is converging the definition of law used 

does not include legal culture, rather it means the rules which the courts 

use to decide cases and how they are interpreted. When Legrand talks of 

law he includes not only the influences which culture may have on the 

interpretation of law but all legal culture underlying law. He argues 

therefore at cross-purposes with the academics he seeks to refute. When 

the concept of ‘law’, properly-so-called, that is positive law, is used in the 

context of Legrand’s argument the concept of mentalités loses much of its 

significance. Mentalités are not part of the law in their entirety but may 

influence the interpretation of courts and to that extent they form part of 

the law. This difference in interpretation can be minimised by the 

substantive convergence of law which would take place before the 

introduction of a code and by the binding rulings of the ECJ in relation to 

the code’s interpretation. To argue that Markesinis is wrong because he 

does not take account of how the legal communities of Europe think, is to 

ascribe to law a definition which is so radically different from that which 

is used by Markesinis that it cannot be said that the two argue over the 

same point. 

Secondly, even if the argument is changed from whether or not 

legal systems in Europe are converging to whether or not legal cultures 

are converging it cannot be conceded in the light of the evidence 

presented above that the cultures are so irreconcilably different that no 

legal convergence is possible. For example, Legrand argues that the 

character of rules in the Common law and civil law systems prevents 

convergence between them. In the Common law, rules do not exist in the 

way civilians would understand the term. Rules are merely patterns found 

by judges in previous case law. Firstly, this argument does not do justice 

to English law and does not accurately represent the attitudes of the legal 

profession or its users. When a client goes to see a lawyer he does not 

expect to be given a list of cases and judicial dicta from which the lawyer 
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has induced what may or may not be a rule. Rather lawyers give advice to 

clients on the basis of rules. To argue that there can be no convergence 

between Common law and civil law on the basis that English lawyers do 

not know what rules are is an exaggerated simplification. If this were true 

no English lawyer would understand statute law. Secondly, the stare 

decisis rule applies informally in most continental jurisdictions and 

formally in both the administrative courts of France and throughout the 

European Union in relation to rulings of the European Court of Justice. 

There is no reason for lawyers of continental jurisdictions not to be able to 

understand the Common law system of rules or the converse. The 

difference of culture/law which Legrand identifies does not stop English 

law, either by precedent or statute, moving closer in substance to the civil 

law and presents no obstacle to codification.  

Thirdly, Legrand exaggerates the effects of any differences which 

may exist by describing them as irreducible.
155

 While some of his 

arguments on the fact that legal cultures in Europe are different and that 

unification of law may be difficult in the short term have credibility, he 

presents no evidence that such differences are insurmountable. If legal 

education were adapted to present students with argumentation styles of 

different European countries there is no reason that legal cultures will not 

converge. In addition the gradual convergence of substantive law will 

have a unifying influence on legal culture.
156

 

Legrand also attacks the idea of a European civil code directly.
157

 

He says that the idea of a European code is the product of fear and 

administrative convenience and that it can be criticised on grounds of 

arrogance. Legrand’s contention on the motives for codification requires 

no serious rebuttal. The grounds for unification argued here are economic. 

Legrand argues that to introduce a codification is arrogant as it 

suggests that the civil law is more valid than the Common law, which will 

inevitably become sidelined in a code. He states that there is no single 

version of truth and to impose a single law implies that one has been 

found. 

The argument made out above for a European contract code is not 

based on the idea that one country has a better law than another and that 

this should be imposed on other states, but rather that there are problems 
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caused by divergent contract laws and the solution to those problems is to 

have a single contract law. There is nothing arrogant or universalistic in 

this argument. 

Finally, Legrand makes the argument that a code would not 

achieve its aim of creating uniformity. Instead, it would be interpreted and 

applied differently in all legal systems because of the differences of legal 

culture between those systems. He has argued that these interpretative 

mechanisms (mentalités) form differences that cannot be resolved. If a 

contract code were given tomorrow to different European states, the 

application of that code would vary. However, a process of integration 

where law schools teach methods of interpreting the code which would be 

led by the European Law Institute, where the courts begin to use 

comparative methods to decide cases leading national scholars and 

practitioners to do the same and where the European Court of Justice 

stands as a final court of appeal whose decisions are binding on the courts 

of the member states, would reduce these differences of interpretation to a 

bare minimum. 

Another argument which has been submitted against a European 

contract code is based on the theory of regulatory competition. This is the 

idea that states are constantly in a battle to produce the best law to attract 

business. States will lose businesses and consumers if their law is not 

user-friendly and so they will have to adapt. This process of competition 

will lead to better law, some have argued.
158

 Others have argued that the 

opposite is true; businesses will be attracted to states where they are able 

to externalise their costs, for example, pollution. This has been named the 

race to the bottom.
159

 Wagner,
160

 however, questions the assumptions on 

which these theories are based and comes to the conclusion that regulatory 

competition has very little influence on contract law and so unification of 

law would not necessarily lead to a lower standard of law through the loss 

of competition. 

The assumptions underlying the theory of regulatory competition 

when applied to contract law are that consumers and businesses enjoy full 
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mobility between jurisdictions at no cost, they are perfectly informed 

about the differences between the contract laws of different states and 

understand the costs and benefits to them and there is a large number of 

jurisdictions which they can choose from. These assumptions are clearly 

unrealistic. Even most lawyers do not know the details of foreign contract 

law or understand the costs or benefits which this might have. Without 

this information no competition can take place. Further, there are almost 

no consumers and very few businesses that prefer the contract law of 

another state so much that they would be willing to incur the cost of 

moving to that jurisdiction simply to gain the advantages of its contract 

law. The costs of doing so are too high to make it worthwhile and as 

nobody will move to another state for its contract law the benefit to states 

of having ‘good’ contract law is immaterial with regard to competition 

and the regulatory competition theory falls. 

On the same theme it has also been argued that the differences in 

legal systems within Europe provide lawyers with a better picture of law 

allowing them to be more “insightful in terms of understanding reality” in 

the same way that bilingual people have a better understanding of 

language.
161

 This rests on the assumption that European lawyers have an 

understanding of other European legal systems. This is seldom the case. In 

addition, as Basedow
162

 points out, there are about two hundred countries 

in the world and lawyers and academics wishing to gain an insight into 

contract laws of other countries will be left with no shortage. 

The UK has had separate contract laws for England and Scotland 

since time immemorial and the USA has always had a separate contract 

law for each state. It has been argued that as these states appear to 

function well there is no need for unification of contract law throughout 

Europe.
163

 However, the situation in the UK or USA is different to that 

within Europe. Both the UK and the USA have a common language which 

makes obtaining legal advice easier and less expensive. In addition, the 

results achieved within the different states of the USA
164

 and within 

Scotland and England
165

 are very similar. Uniformity of law will naturally 

tend to increase the size of the ‘rationally ignorant’ group mentioned 
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above and reduce the competitive disadvantage between this group and 

the naturally more informed locals. As this group does not take legal 

advice, the barriers to trade are less between Scotland and England or 

between different US states than between countries in Europe. 

Nevertheless, some trade barriers probably do still exist between these 

jurisdictions and the reason that unification has not taken place is not 

necessarily because unification should not take place. In fact the Royal 

Commission on the Constitution asserted: 
 

Any disparities in the law regarding industry and commerce in different 

parts of a single market area are inconvenient and damaging to market 

efficiency…and there is a recognition on both sides of the border that 

opportunity should be taken where possible to remove them.
166

 

 

The Law Commissions Act 1965 section 3(1) charges the Law Society of 

England and Wales and the Law Society of Scotland to keep under review 

the possibility of codification. The Second annual report
167

 of the Law 

Commission sets out the decision of the Commissions to jointly embark 

on the codification of UK contract law. However, limitations of resources 

on the part of the Scottish Law Commission prevented it from proceeding 

at the pace desired by its English counterparts and so it withdrew from the 

project.
168

 The decision to abandon the project was not therefore taken on 

grounds of the undesirability of its completion, but rather of funding. 

Within the USA the law may not be uniform because of the 

influence of pressure groups that have the power to oppose reform but not 

enough to push through their own legislation.
169

 One example of this is the 

aborted attempt by the National Conference of Commissioners on 

Uniform State Laws and the American Law Institute to revise article 2 of 

the Uniform Commercial Code on sale of goods. After a decade of 

negotiation it was not possible to resolve a conflict between the interest 

groups of strong sellers and consumers. A revised article was approved by 

the American Law Institute and sent to the National Conference of 

Commissioners on Uniform State Laws but at the last minute the strong 
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sellers’ lobby intervened and threatened to block the proposals before the 

state legislatures and so the conference withdrew the draft. 

 

 

E. CONCLUSION 

 

To conclude, it has been established that the divergence of contract laws 

within the EU is the root cause of some barriers to free movement of 

goods and services and creates distortions of competition. The alternatives 

to full unification might alleviate the problems identified but no solution 

short of replacing national contract laws with a European contract code 

can eliminate them. Unification should be a process. Legal education, a 

European doctrine of precedents and a European Law Institute all have a 

role to play in harnessing the gradual convergence of private law within 

Europe to make a contract code feasible. There may be obstacles to the 

introduction of a code but they are not insurmountable. Legrand has 

argued that divergences in legal culture would prevent unification but his 

arguments have been shown to be exaggerated and unsustainable. The 

theory of regulatory competition has been advanced by some as a positive 

force which would be destroyed by unification but this argument has been 

so convincingly confronted by Wagner that it loses all credibility in 

relation to contract law. Given the economic problems demonstrated 

above, the internal market would function with fewer hindrances to trade 

and distortions of competition if a European contract code were 

introduced. 
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A. INTRODUCTION 
 

The concept of ‘personal data’ is fundamental to data protection 

legislation. If data is personal, a data controller has strict duties with 

which it must comply; if data is not personal, no data protection duties 

apply and, subject of course to any other legal constraints, the data 

controller can do whatever it likes with the data.
1
 

 

In the quotation above Lorber makes clear the importance of the concept 

of “personal data” to any system of data protection. Getting the scope of 

“personal data” correct is essential: too wide, and there is a risk the onus 

on the data controller is excessive; too narrow, and there is a danger of not 

providing enough protection. This difficulty came to the fore in Durant v 

Financial Services Authority
2
 in which, contrary to nearly all expectations, 

a very narrow interpretation of “personal data” was handed down. In 2007 
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a great deal of new guidance has appeared on the concept of “personal 

data”, both within a European
3
 and a UK

4
 context. Consequently, now 

seems like the perfect time to look again at the concept of “personal data.” 

I will begin this article by comparing the concept of “personal data” under 

the Data Protection Directive
5
 and the Data Protection Act. I will then 

explore the decision in Durant, with particular regard to the compatibility 

of the Durant decision with the directive. Next some of the developments 

in post-Durant UK law will be explored, including the new guidance 

issued by the Information Commissioner and recent post-Durant cases. In 

this analysis, I will compare and contrast the concept of “personal data” 

found under UK law with the Data Protection Directive in order to 

determine the UK’s compatibility with the directive. I will then conclude 

by explaining how UK law now needs to be revised. 

 

 

B. THE DATA PROTECTION DIRECTIVE 

 

Under the Data Protection Directive (the Directive) “personal data” is 

defined as: 

 
... any information relating to an identified or identifiable natural person 

(‘data subject’); an identifiable person is one who can be identified, 

directly or indirectly, in particular by reference to an identification 

number or to one or more factors specific to his physical, physiological, 

mental, economic, cultural or social identity.
6
 

 

A wide definition of “personal data” seems to be intended. This is 

particularly apparent through the use of the words “any information” at 

the start of the definition and in the wide concept of being identified either 

“directly or indirectly”. Little guidance on how “personal data” should be 
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interpreted is found in the judgements of the European Court of Justice 

(ECJ);
7
 however, the Article 29 Working Party (The Working Party) has 

published guidance on the issue. This guidance recognised that across EU 

Member States there was: “... some uncertainty and some diversity in 

practice ... as to important aspects of [personal data] which may affect the 

proper functioning of the existing data protection framework in different 

contexts”.
8
 

The Article 29 Data Protection Working Party Opinion was 

seeking to come up with “a common understanding of the concept of 

personal data”.
9
 The Working Party’s opinion begins by exploring some 

of the central policy considerations of the concept of “personal data”.
10

 

They then turned their attention to an analysis of the elements which 

constitute the definition of “personal data”.
11

 They recognised four main 

elements within the definition: “any information” “relating to” “an 

identified or identifiable” “natural person”. Overall, when considering the 

concept of “personal data”, the Working Party concluded that the concept 

is very broad.
12

 The opinion of the Working Party is technically not 

binding on member states’ data controllers. However, it should be 

remembered that under the Marleasing principle there is an obligation 

placed on national courts to interpret national legislation in accordance 

with the European directives.
13

 Directives should be interpreted 

teleologically, in order to encourage harmonisation, and one needs to 

determine the intention behind a directive in order to correctly interpret it. 

A Working Party opinion can be important in attempting to ascertain the 

intention behind a directive; consequently it is submitted that when 

seeking to interpret a directive a Working Party opinion can be vitally 

important. McManus supports this view, pointing out that “[the Working 
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Party opinion] may serve as a tool for interpretation of the Directive”.
14

 It 

is also thought that the ECJ will follow the Working Party’s interpretation 

when seeking to interpret the Directive in order to achieve maximum 

harmonisation. Consequently it is the present author’s intention to 

compare the UK’s concept of “personal data” with that of the Directive as 

expounded in the Working Party’s opinion in order to determine the 

compatibility of UK law. 

 

 

C. THE DATA PROTECTION ACT 

 

The Data Protection Act 1998 (The DPA) implemented the Directive in 

the UK. Under the DPA, “personal data” is defined as: 

 
… data which relate to a living individual who can be identified - 

(a) from those data, or 

(b) from those data and other information which is in the possession    

of, or is likely to come into the possession of, the data controller,  

and includes any expression of opinion about the individual and any 

indication of the intentions of the data controller or any other person in 

respect of the individual.
15

 

 

Although this definition of “personal data” is similar to the one found 

under the Directive, it is submitted that it would have been preferable for 

the UK Government to have copied the exact wording of the Directive, as 

this would have achieved greater harmonisation of the UK with the rest of 

Europe. It was suggested by Rogers “... that the United Kingdom’s failure 

to transpose the exact wording of the Directive has led to a more 

restrictive piece of legislation ...”.
16

 This “failure” of the UK to copy the 

exact wording of the Directive has left us with two definitions of 

“personal data” which, while similar, do differ in one key way.   

The one major difference between the definition of “personal data” 

under the Directive and the definition under the DPA is clearly stated by 

Watts as being that “... the definition under the Directive is not only 

limited to considering other information that may come into the 
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possession of the controller but also into the possession of any third 

party”.
17

 Carey makes clear that the reason for this difference is the use of 

the words “likely to come into the possession of” in the DPA. Carey gives 

the example of an encrypted database to illustrate the effect of these 

words.
18

 Under the DPA, if a data controller possesses an encrypted 

database but does not possess, or is unlikely to come into possession of, 

the key for decryption, then the database does not constitute “personal 

data”. However, under the Directive, the existence of the key “anywhere 

in the world, however unlikely it is that the key would come into the 

possession of the data controller” will render the data “personal data”.
19

 It 

is submitted that the result is that the DPA is more restrictive in its scope 

than the Directive. Consequently, the UK is potentially at risk of not fully 

implementing the Directive, in breach of its community obligation. If the 

UK is failing to implement the Directive fully, there is the potential for the 

UK to be taken to the ECJ. 

Commentators worry that Durant places the UK in conflict with 

the EU. However, it appears the potential for conflict existed before 

Durant. I will now consider what Durant says about “personal data” and 

determine whether the decision creates more conflict with the Directive.  

 

 

D. DURANT 

 

In the case of Durant, the English Court of Appeal radically disrupted data 

protection law. One particular area in which this case has been seen as 

highly controversial is where it explores the concept of “personal data”.
19

 

Commentators have suggested that the facts of Durant are critical to the 
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understanding of the judgment.
 20

 The facts
21

 may be briefly stated: Mr 

Michael Durant had been involved in a long lasting dispute with Barclays 

Bank that culminated in litigation, which Mr Durant lost in 1993. After his 

failed litigation, Mr Durant complained to the Financial Services 

Authority (FSA). The FSA conducted an investigation, but ultimately 

closed it in March 2001. Mr Durant thereafter wanted to continue his 

dispute with the bank through the courts, and to this end, made a subject 

access request (SAR) under s 7 of the DPA to the FSA in the hope of 

uncovering information in relation to the investigation that might assist 

him in reopening litigation. The FSA disclosed some of the requested 

computer records (in a redacted form) but also withheld some of the 

documents requested (including all of the manual records). This prompted 

Mr Durant to seek disclosure through the court. The court rejected every 

argument put forward by Mr Durant, holding that none of information 

sought amounted to “personal data”. 

As already mentioned, these facts have been seen by many 

commentators to be of vital importance. Cameron identifies the key fact to 

be “that Mr Durant’s intention was to seek evidence as a basis for 

reopening the litigation with Barclays”.
22

 This fact is important because of 

the obvious “distaste of the Judges for this use of the Data Protection 

Act”.
23

 This “distaste” is seen within the judgments. Auld LJ described 

what Mr Durant was attempting to do as “a misguided attempt to use the 

machinery of the Act as a proxy for third party discovery with a view to 

litigation”,
24

 and Buxton LJ stated that, “In short, these proceedings were 

misconceived”.
25

 Lorber argues that the judges in Durant in fact made a 

clear policy decision based firstly on their belief that Mr Durant’s attempt 

to use the DPA was misconceived and secondly because they “recognised 

the more general problems faced by data controllers in dealing with wide-

ranging requests”.
26

  The present author agrees with Lorber that this was a 

clear instance of the court making a policy judgement in order to restrict 

the application of SARs. It is submitted that this policy decision is correct 
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in the narrow sense – when restricted to the case of SARs. Particularly, as 

it is true that neither the DPA nor the Directive is designed to aid in 

recovering evidence. Black points out that “subject access requests are 

increasingly used to furnish information prior to taking any action”,
27

 and 

it seems to be exactly this kind of behaviour that the judges in Durant 

were trying to discourage. However, Lorber argues that, despite the fact 

that this policy decision of the court does have its merits, “it is 

unsatisfactory in a broader context and at a legal level”.
28

 This is because, 

although the policy may be correct, the way in which the court went about 

achieving it (through essentially narrowing the scope of “personal data”) 

may have serious ramifications beyond SARs and may be legally flawed, 

as it may bring UK law into direct conflict with the Directive. It seems 

apparent that the case of Durant perfectly illustrates the oft-quoted maxim 

that ‘hard cases make bad law’. 

The judges in Durant refused Mr Durant’s claim on the grounds 

that the data he sought was not “personal data”.
29

 The key concern for 

present purposes is the interpretation the court placed on “personal data”. 

The court began its exegesis of the concept by considering the purpose of 

the Directive on the ground that the DPA “faithfully reproduced” the 

“intention of the Directive”.
30

 Auld LJ interpreted one of the primary 

purposes of the Directive as protection of the “accuracy of the personal 

data held by others”.
31

 Subsequently, he interpreted the DPA in 

accordance with this purpose. He therefore concluded that “personal data” 

should be interpreted narrowly and that the purpose of the right of access 

under s 7 of the DPA is “to enable him to check whether the data 

controller’s processing of it unlawfully infringes his privacy”.
32

 Having 

concluded that the key purpose of the Directive is the protection of 

privacy, Auld LJ then claims that, pursuant to this, not all information 

which merely mentions the data subject will necessarily amount to 

personal data.
33

  

Auld LJ goes on to state that whether information affects the data 

subject’s privacy depends on “where it falls in a continuum of relevance 
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or proximity to him”.
34

 Two notions are then used by Auld LJ which he 

believes may be of assistance in determining whether information is of 

sufficient relevance or proximity. The first is whether the information is 

“... biographical in a significant sense, that is, going beyond the recording 

of the putative data subject’s involvement in a matter or event that has no 

personal connotations”.
35

  The second is whether the information has the 

data subject as its “focus”.
36

 Ultimately in Durant, the court was of the 

opinion that the “focus” of the information was on the complaint rather 

than on Mr Durant himself and therefore the information was not 

“personal data”.
37

  

Certain aspects of the judgement in Durant are to be welcomed 

from a commercial point of view, particularly the fact that the mere 

mention of an individual’s name in a document does not amount to an 

automatic key. This is based on the narrow policy considerations which 

have already been explored. However, there are several problems with the 

outline in Durant of what is meant by the concept of “personal data”. 

There are serious problems with the very fact that the court found it 

necessary to propose a narrow notion of “personal data”. This key 

problem is what Lorber was suggesting when he stated there were 

problems with the policy decision of the court in a “broader context”.
38

 By 

“broader context”, Lorber means a broader context than merely SARs. 

The reason there are concerns in this “broader context” is because 

anything which is not “personal data” is not covered by the DPA, 

including the most important provisions protecting data security. A 

narrow notion of “personal data” means that a lot of data potentially 

escapes the ambit of the DPA. This, it is submitted, is clearly not 

satisfactory as the correct policy is to protect data as much as possible. A 

narrow notion of “personal data” also runs into conflict with the policy 

concerns of the Working Party. The first key policy statement made by the 

Working Party is that the Directive “contains a broad notion of personal 

data”.
39

 This undoubtedly is the foundational statement for the concept of 

“personal data” under the Directive. Another policy statement outlined by 

the Working Party is that “unduly restricting the interpretation of the 
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concept of personal data should ... be avoided”.
40

 The intention of the 

Working Party is to make clear that it is much better to have an overly-

wide definition of “personal data” instead of an unduly restricted one 

whilst remembering that there is “considerable flexibility in the 

application of the rules to the data”.
41

 Essentially, the Working Party is 

making clear that there are other ways of trying to achieve sound policy 

decisions through the application of specific rules rather than simply 

having an overly-narrow interpretation of “personal data”. There can be 

flexibility in the way in which member states apply the specific rules and 

this can be used to strike an important balance by reducing the burden 

placed on businesses when it comes to some aspects of the Directive, such 

as SARs. This approach has much to commend it as it balances the policy 

concerns in interpreting “personal data” widely (as it protects data as 

much as possible) and also does not put too heavy a burden on business. It 

is submitted that a broad notion of “personal data” was intended by the 

Directive and it is better not to limit the notion of “personal data” in an 

unduly restrictive manner and instead to use the flexibility within 

particular rules to limit the burden on businesses. As has been explained, 

the reason for the desire not to limit the concept of “personal data” was so 

that as much data as possible could be caught by the protective elements 

of the Directive, as the real key objective of the Directive was the 

protection of data. It is submitted that in fact the court should have looked 

to the individual rules of SARs in order to find a way of effecting their 

valid policy decision not to allow the SAR. It is the present author’s view 

that if the court had taken this approach it would have found a much better 

solution which is compatible with the Directive. If one looks at s 7 of the 

DPA
42

, which gives the specific rules dealing with SARs, one finds that 

the right to access information is clearly limited to “any personal data of 

which that individual is the data subject”.
43

 Further, it is submitted that if 

the court had looked at the second part of this subsection (“of which that 

individual is the data subject”) rather than focusing on the concept of 

“personal data”, it could have clearly held that Mr Durant was not the 

subject of the information he sought (in fact Barclays Bank were as they 
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were the ones being investigated) and therefore dismissed the action 

without the need to narrow the concept of “personal data”, with all the 

unfortunate side effects on the scheme of protection of data. This 

approach, it is submitted, would be in accordance with the Working 

Party’s notion of the correct way to limit the burden on business and to 

make policy decisions. However, as things stand, it is clear that the court’s 

decision brings the UK’s concept of “personal data” into direct conflict 

with the Directive.  

There are other areas where potential conflict between the court’s 

and the Directive’s interpretations of “personal data” are demonstrated.  It 

is submitted, with respect, Auld LJ’s reasoning in concluding that the 

purpose of an SAR is to ensure the accuracy of the data is based on an 

overly-narrow reading of the Directive. For example recital 25 strives for 

a wider interpretation of “personal data.” Recital 25 of the Directive refers 

to individual rights “... to consult the data, to request corrections and even 

to object to processing in certain circumstances”.
44

 It is submitted that on 

a straightforward reading of this, there is nothing to suggest that the “right 

to consult” is conditional on the motivation of ensuring the accuracy of 

the data. In fact Turle points out that if the right to consult were 

conditional on the motivation of the data subject, then he would expect the 

recital to read: “to consult the data in order to request corrections”.
45

 Turle 

concludes that: “There is nothing in the drafting to suggest that this right 

is exercisable only as a remedy where the data subject believes his data to 

be inaccurate. So there seems to be plenty of scope for a much wider 

reading of the Directive...”
46

 

It is submitted that these conclusions are clearly correct and as 

such the court was wrong to put such a narrow reading on the Directive so 

as to suggest that the only situation when a right of access is allowed is 

where the motivation of the data subject is the correction of inaccurate 

data. It is also submitted that this misinterpretation of the Directive serves 

to bring the decision in Durant into even more conflict with the Directive. 

The court’s narrow interpretation of the purpose of the Directive is also 

seen when they hold up privacy as the fundamental right being protected 

under the Directive. This is interesting because, as Chalton points out, 

“there is no explicit reference to, nor mention of, privacy in the Data 
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Protection Act 1998”.
47

 Again it is submitted, with respect, that the 

reasoning underlying the court’s focus on privacy is essentially flawed. 

Auld LJ and Buxton LJ both refer to recital 10 of the Directive as a large 

part of their authority for stating that the purpose of the Directive is the 

protection of privacy.  Recital 10 states that “...the object of the national 

laws on the processing of personal data is to protect fundamental rights 

and freedoms, notably the right to privacy...”.
48

 It is submitted that the 

court’s reading of the Directive is overly narrow as the use of the word 

“notably” within the Directive makes clear that while the main right being 

protected by it may well be privacy, it is not the only right being 

protected. Taylor suggests the same thing when he states that “[t]he object 

of the law is to protect fundamental rights and freedoms, notably but not 

exclusively privacy”.
49

 It is the present author’s opinion that the court, in 

restricting the purpose of data protection to protecting the right of privacy, 

has again overly-narrowed the scope of “personal data” under the DPA in 

direct contrast to the interpretation of the concept found under the 

Directive.  

The use of the concepts of “biographical in a significant sense”
50

 

and “focus”
51

 as indicators of whether information affects the privacy of 

an individual is also problematic. Cameron indicates that although these 

notions were not seen in the judgment as conclusive tests in practice “they 

are likely to be highly influential and to be treated as definitive”.
52

 Mallon 

identifies serious problems with these concepts as they essentially depend 

on the perspective from which the data is viewed.
53

 He uses the example 

of information about when he is at work, which, from the perspective of 

his boss, might not be seen as “biographical in a significant sense”, but 

might, from his perspective, be quite significant, especially if it were to 

fall into the hands of his wife, who would then realise he was not in the 
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office when he said he was.
54

 Additionally, from the point of view of the 

Directive as interpreted by the Working Party, the latter makes explicitly 

clear that it is “not necessary that the data ‘focuses’ on someone in order 

to consider that it relates to him”.
55

 If these notions are being treated as 

definite tests, then this statement puts any notion of “focus” being used as 

a factor for defining “personal data” into conflict with the Directive. 

Reports also emerged in July 2004 that the European Commission 

had written to the UK Government claiming there were several 

deficiencies in the UK data protection law. OUT-LAW reported that 

“[t]he concerns are believed to focus on a court’s definition of what 

constitutes ‘personal data’ in Michael Durant's landmark case ...”.
56

 It 

does, however, seem clear that the European Commission considers the 

decision in Durant to run contrary to the Directive. It is, therefore, 

submitted that it is now abundantly clear that the Durant decision is in 

direct conflict with the Directive. The position taken in the UK post-

Durant will now be examined.  

 

 

E. POST-DURANT 

 

(1) The ICO guidance 

 

Following Durant, the Information Commissioner’s Office (the ICO) has 

issued several guidance documents addressing how Durant affects the 

interpretation of the DPA. The most recent of these was issued in August 

2007.
57

 Walker makes clear that any guidance issued by the ICO “does not 

have the force of law”; however, it “will generally be regarded as the 

benchmark for compliance”.
58

 It should also be noted that the ICO 

guidance is not always correct. For example, earlier guidance stated that 

“[i]nformation that has as its focus something other than the individual 

will not be ‘personal data’”.
59

 This is in fact not what the court in Durant 
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held, as focus was merely one possible indicator that information was 

“personal data”. Focus should, therefore, be viewed as a positive indicator 

that information is “personal data” rather than a negative indicator that 

information is not “personal data”. The old guidance ran directly 

contradictory to the Working Party’s opinion that it is “not necessary that 

the data ‘focuses’ on someone in order to consider that it relates to him”.
60

 

The new guidance, issued in August 2007 by the ICO, is not as 

problematic as the old guidance; in fact, it approaches the concept of 

“personal data” in a very user-friendly manner. Essentially, the new 

guidance sets out by the means of a questionnaire (with examples) a 

number of indicators which point towards information being “personal 

data”. It is submitted that this system of a question flow chart will be of 

assistance to businesses by providing a straightforward way for them to 

seek to determine whether information is “personal data”. Another 

positive aspect of this new guidance is that it incorporated the elements 

that the Working Party felt were important in determining whether data 

was “personal data”. This makes reconciliation between the Directive and 

Durant seem possible. However, there have been concerns amongst some 

commentators that the new ICO guidance may be incompatible with either 

Durant or the Directive, or both. The compatibility with Durant was 

explored by Marchini, who concluded that, though the guidance may be 

compatible with Durant, it would depend on accepting that there is a valid 

distinction between information about an individual and information about 

an individual’s complaint.
61

 It is the present author’s view that this notion 

of a distinction for the purpose of determining whether information is 

“personal data” is unacceptable under the Working Party’s interpretation 

of the Directive, since it will lead to a large degree of information 

escaping the protection offered by it - in direct contrast to its intention. 

The correct approach, as has already been submitted, is to hold that this 

distinction is in fact only relevant for a correct application of the particular 

rules of s 7 SARs, which may view the requirement that the individual 

seeking the data must be the ‘data subject’ as a requirement additional to 

the information’s being “personal data”, thereby allowing a restriction of 
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when an SAR is permissible, without narrowing the concept of “personal 

data”. This approach, it is submitted, does not conflict with the Directive, 

whereas the current ICO guidance (despite the ICO’s best efforts) appears 

to, by unduly restricting the concept of “personal data”. 

 

(2) Cases post-Durant 

 

Post-Durant there are three main cases which have considered the concept 

of “personal data”. Both Johnson v MDU
62

 and Smith v Lloyds TSB Bank 

plc
63

 followed Durant’s narrow interpretation, whereas R v Rooney
64

 

applied a broader concept (but as Boardman points out “the judgment does 

not consider Durant at all”).
65

 

 

(a) Johnson v MDU
66

 and Smith v Lloyds TSB Bank plc
67

 

In the Johnson case Mr Johnson placed an SAR with the Medical Defence 

Union (MDU) after they refused to renew his membership, as he wished 

to ascertain the reasoning behind this decision. Some documentation was 

sent to him, but he wanted more, so he commenced court proceedings 

asking for the MDU to allow him access to all of the information. Laddie 

LJ applied the focus test from Durant stating that many of the documents 

did not focus on Mr Johnson. They were, therefore, not personal in the 

sense necessary to constitute “personal data”.
68

 It is submitted the case of 

Johnson serves to illustrate the severe problems to be found in the Durant 

judgment.
69

 It also highlights the incompatibility of the current narrow 

interpretation being placed on the concept of “personal data” by the UK 

courts with the wide interpretation put forward by the Working Group, 

particularly with the notion of “focus” being viewed as a decisive test. The 

next case was Smith, where there was a long running argument about 
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bankruptcy and possession litigation
70

. Mr Smith made an SAR, believing 

that the bank had documents which would assist him in proving his 

defence
71

. Laddie LJ
72

 held that, following Durant
73

 and Johnson
74

, the 

information in question was not “personal data”
75

. This was because the 

documents in question concerned loans taken out by Mr Smith’s company 

and did not directly relate to Mr Smith.
76

 Roger sees this decision in Smith 

as “continuing the restrictive approach the courts are taking with personal 

data, instigated by Durant”.
77

 It seems clear from both of these cases that 

what is being seen are uses of SARs similar to that in Durant: an 

individual seeking to use the DPA to acquire information to help in some 

dispute. For this reason, the court again seems to be making the same 

policy decision that SARs should not be used this way and subsequently 

interpreting “personal data” narrowly. It is submitted that the courts are 

continually making the same mistakes concerning SARs and, instead of 

looking at the particular rules found in s 7 of the DPA, are interpreting 

“personal data” narrowly in order to allow the information to escape 

disclosure. It is also submitted that these more recent cases illustrate an 

even greater narrowing of the concept of “personal data”, as the courts 

seem to be applying the focus test from Durant as a decisive one, when, as 

has already been stated, it was only intended as an indicator. There is 

clearly a deep-rooted problem within the Data Protection regime in the 

UK which needs to be addressed. As the wrong approach of Durant now 

appears to have been followed in subsequent cases, it is the present 

author’s opinion that new legislation is needed to clarify what the correct 

approach to such cases should be. 

 

(b) R v Rooney
78

 

 

Miss Rooney was a human resource worker with the police and had access 

to information about employees. She used this access to discover the new 
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address details of Mr Syred, a police officer who had been engaged to her 

sister. She then conveyed this information to her sister. Miss Rooney was 

convicted of offences under s 55 of the DPA.
79

 On appeal, part of her 

defence was that the information she had disclosed did not amount to 

“personal data” on the basis that the information did not sufficiently 

identify the individual
80

. The appeal was dismissed as the court held that 

in this situation, bearing in mind the particular people who were involved, 

the information would clearly allow the individuals to be identified and so 

clearly constituted “personal data”.
81

 This decision is very interesting, 

particularly as one would have expected at least passing reference to the 

case of Durant, given that the issue was whether the data was “personal 

data”, yet there is no mention of Durant. In Rooney it appears that the 

Court of Appeal has applied a very wide definition of “personal data” 

which even took into account the facts and circumstances surrounding the 

particular case (that is, the particular relationships between the 

individuals) in order to show that the information could identify Mr Syred. 

This seems to be in direct contrast to Durant’s narrow interpretation, 

where the issue was whether the data affected the individual. Cullen 

considers the decision in Rooney, based on a wide definition of “personal 

data”, to be “encouraging, as it shows that the courts will not necessarily 

follow the narrow definition of personal data in Durant”.
82

 Even so, 

Cullen did express concern that the Rooney judgement “does highlight the 

need for consistency over what the definition of personal data is”.
83

 It is 

submitted that Cullen is correct here, as there appears to be a great deal of 

variation between the judgments in Durant and Rooney. This does raise 

the worrying possibility that two streams of authority may develop. Cullen 

is quoted elsewhere as saying: 

 
When it was someone looking for information from the FSA it was a 

narrow definition: the court said 'no, that is not personal 

information'...But when it is a criminal case involving misuse of personal 

                                                 
79
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data the court used a very wide definition of personal data, which is 

interesting.
84

 

 

It is submitted that this case proves the theory expounded by the present 

author throughout this article that the courts are actually making policy 

decisions in cases on “personal data”, based on the perceived merit of the 

individual case. On the one hand there is the  situation of an applicant 

making an SAR in order to fuel further litigation, whereas on the other 

hand there is the situation where someone is seeking to argue that they are 

not guilty of an offence since the data, they admit, they disclosed was not 

“personal data”. Clearly the courts are taking a policy decision to limit 

access to data in the former case and to ensure a conviction in the latter 

case. Arguably, the courts are making the correct policy decisions in a 

narrow sense within the particular cases; however, the reasoning behind 

their conclusions is flawed and is leading to much confusion amongst 

practitioners. This substantiates Cullen’s worry over the lack of 

consistency in the cases and the present author is of the opinion that 

Cullen’s concerns cannot be understated. Inconsistency in the court’s 

approach leads to a lack of certainty; this is not good for businesses. 

Organisations are now placed in a position where they do not know how 

to respond to an SAR due to the great uncertainty that now exists 

surrounding the concept of “personal data”. Legal advisors are also placed 

in a similar situation where they can merely provide conflicting advice, 

which is of no use to clients. It is submitted that the courts have muddied 

the waters by making the SAR cases about “personal data” when they 

should have relied on the actual wording of s 7, rather than seeking to 

define the larger concept of “personal data” generally. It is, therefore, 

submitted that the law in the UK needs to be revised not only because of 

inconsistency with the Directive but also in order to attain consistency 

within the cases. 

 

 

F. CONCLUSION 

 

In conclusion, it has been shown that the law in the UK was potentially in 

conflict with the Directive long before Durant. However, these problems 

were only made worse through the court’s decision in Durant (to interpret 

                                                 
84
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“personal data” narrowly), which in many ways runs directly in conflict 

with the concept of “personal data” found under the Directive (as explored 

by the Working Party’s opinion). Post-Durant problems seem to have 

only been intensified through the ICO’s guidance and through recent 

cases. These cases reveal two potential problems for data protection. 

Firstly, two of the cases show an unfortunate trend in the courts to follow 

the decision in Durant in relation to the concept of “personal data”, and 

perhaps a further narrowing of the concept by transforming the guiding 

notion of “focus” into what appears to be a decisive test. Additionally, 

following the decision in Rooney, which did not follow the Durant 

definition, inconsistency has been introduced, which will only lead to 

increasing difficulties for both data protection practitioners and businesses 

as they strive to determine what actually constitutes “personal data”. 

Ultimately it is submitted that the decisions in all of the UK cases were 

correct in their results, although the court’s reasoning, particularly its 

resort to “personal data” in the SAR cases, was misguided. Instead, the 

courts should have attempted to apply the specific rules contained within s 

7 of the DPA, which govern SARs, in order to restrict the application of 

SARs on the basis that the individual seeking access was not the data 

subject of the information. It is submitted that this would have been 

compatible with the Directive, since within their policy considerations the 

Working Party make clear that the flexibility within the individual rules 

should be used to restrict the burden the Directive places on businesses 

while still maintaining the protective elements of it through the use of a 

wide concept of “personal data”. Owing, however, to the serious problems 

thrown up by the way in which the court in Durant reached its decision, 

which conflict with the Directive, and the inconsistency which now exists 

in the UK following Rooney, it is submitted that the UK law now needs to 

be revised in order to clarify what is meant by “personal data” within the 

UK and to bring the UK’s concept of “personal data” into line with that of 

the Directive. Only then will the correct balance be struck between 

protecting individuals and limiting the burden of the DPA on businesses. 
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A. INTRODUCTION 

 

The Federal Republic of Nigeria gained independence from British rule in 

1960 and consists of 36 states and the federal capital territory of Abuja. A 

recent census puts the population at 140 million.
1
 There is considerable 

controversy as to the religious makeup of the population; it is estimated 

that just under half of all Nigerians are Muslim; just under half are 

Christian, with a minority of the population worshipping animist 

religions.
2
 The period since independence has been characterised largely 

by military dictatorships. Yet, since 1999, Nigeria has been ruled by a 

democratically elected government under President Obasanjo. The most 

recent elections in 2007 which were marred by controversy marked the 
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first handover of power from one civilian leader, Olusegun Obasanjo, to 

his elected successor, Umaru Yar’Adua. 

The legal system of Nigeria is based on English Common Law, 

Islamic law and customary law. “The Nigerian constitutional system is 

patterned after that of the United States. … [The Constitution] is 

predicated on the presidential system of government guided by the 

principles of separation of powers. … Three branches of government – the 

legislature, executive, and judiciary mark Nigeria’s separation of powers. 

State governmental practice is similarly organised.”
3
 The Constitution of 

the Federal Republic of Nigeria (1999) (hereinafter “the Nigerian 

Constitution”), gives the individual states within the Federal Republic 

considerable powers to govern themselves and this power has been used, 

since 2000, by twelve northern states – which are predominantly Muslim 

– to declare the extension of shari’a law, and the jurisdiction of the 

shari’a courts, to criminal matters. Shari’a has been in force in northern 

Nigeria since the eighteenth century. However, over the last century, its 

scope had been restricted to Muslim personal law.
4
 The manner in which 

shari’a is now being applied to criminal matters raises a number of human 

rights concerns. 

Against this background, this paper proposes to provide an insight 

into whether the plural legal system in force in Nigeria is compatible with 

the human rights obligations of the Nigerian Republic both under chapter 

IV of its Constitution and under international human rights treaties by 

which it is bound. On the international level, this analysis will limit itself 

to the International Covenant on Civil and Political Rights (1966) 

(hereinafter ‘ICCPR’) and the African Charter on Human and Peoples’ 

Rights (1981) (hereinafter ‘African Charter’). The discussion of the 

compatibility of the plural legal system with these rights will necessitate a 

focus on particular fundamental rights which are common to the Nigerian 

Constitution and to the above-mentioned international human rights 

treaties. This paper restricts itself to the following rights contained in 

chapter IV: Article 36, right to a fair hearing, and article 42, freedom from 

discrimination. 

Part one briefly traces the roots of the political and cultural 

situation in present-day Nigeria by exploring the historical background of 
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Common Law, customary law and Islamic law in the country. This part 

then goes on to show how the different legal systems are treated by the 

Nigerian Constitution and how they interact with one another at a practical 

level. Finally, part one sets out a theoretical framework in which to assess 

whether and to what extent the plural legal system in Nigeria is capable of 

securing its human rights obligations under national and international law. 

This leads to an analysis as to whether the Nigerian plural legal system is 

able to fulfil its obligations under domestic and international law to 

guarantee the right to a fair trial and the right to freedom from 

discrimination.  

Finally, the conclusion draws together the results of the analysis 

and assesses to what extent the plural legal system in force in Nigeria is 

compatible with its obligations under its own constitution and the above-

mentioned international human rights instruments. The conclusion also 

proposes solutions to the disparities that arise between the theoretical 

guarantees contained in the legal instruments and the situation in practice.  

 

 

B. HISTORICAL OVERVIEW 

 

Present-day Nigeria consists of more than 250 ethnic groups living in 36 

federal states and the federal capital territory of Abuja. Prior to British 

colonial rule, these ethnic groups had organised themselves within their 

own polities, applying various forms of customary law. The northern part 

of Nigeria - being predominantly Muslim since the eleventh century when 

the religion first appeared in Borno
5
 - had established Islamic law as the 

predominant legal system to govern its affairs.  

As was the case in all colonies, whether in Asia or Africa, 

customary laws were not perceived as “suited … to bring about, with all 

the speed that was desirable, an adaptation to the entirely new social 

order”
6
 which was largely characterised by ‘modern’ commercial law and 

monetary economics.
7
  Moreover, British companies operating in Nigeria 

preferred being subject to English law, while the introduction of a foreign 

legal system to regulate trade posed an insurmountable barrier to the 

market for indigenous trading efforts. 
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Therefore, the British colonial administration followed the 

‘classic’ colonial pattern by maintaining the existing legal systems to 

regulate personal matters. “Under the colonial administration judges 

generally were to administer the law and customs that already prevailed in 

their area and the system was built around traditional chiefs.”
8
 By 

accepting the continued, although restricted, presence of the customary 

and Islamic law systems in place in Nigeria and by introducing Common 

Law as an additional legal system, the British created a plural legal system 

in Nigeria which prevails to this day. The reasons behind this plural legal 

system seem to be two-fold: it seemed necessary to observe local 

traditions and laws in certain private law matters in order to preserve 

peace in the country; and at the same time, the British administrative 

officers in Nigeria were not able to apply local customary laws, since they 

understood neither the background culture from which they originated nor 

the languages in which they were expressed. As customary laws varied so 

much in content from community to community, and were often so 

flexible in their application, the British field officers were not able to 

assert control without help from persons learned in local laws.
9
 

 

(1) Customary Law 

 

The term “customary law” must not be interpreted as meaning that there is 

a single uniform set of customs prevailing throughout the country. “It is 

used rather as a blanket description covering very many different systems. 

These systems are largely tribal in origin, and usually operate only within 

the area occupied by the tribe.”
10

 

Menski suggests that any single, all-embracing definition of 

customary law is impossible. He refers to customary law as a “complexity 

of local, unwritten, informal, non-technical legal system …. Laws were 

deeply integrated in society, flexible and dynamic.”
11

 This view is 

supported by Ebo who observes that: 

 
… in their pristine state of society, Nigerian people were not lawless 

men living in a state of permanent anarchy. They observed elaborate 
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rules of law, which were seldom apparent to a casual observer because 

they were not codified but formed a part and parcel of the fabric of local 

tradition.
12

 

 

This complexity inherent in the social structures of Nigerian society 

rendered any comprehensive definition of customary law impossible. 

Faced with this complex system of laws, the British attempted to 

preserve it for their own practical purposes, as mentioned supra, but 

arguably disturbed its inherent delicate balance by superimposing their 

own legal order. Chanock goes so far as to suggest that the customary law 

in Nigeria under British law and following independence is a “colonial 

myth based on need not knowledge” and “an idealisation of the past 

developed in an attempt to cope with social dislocation.”
13

 While this may 

be seen as a harsh interpretation of present-day customary laws, it does 

seem to accurately state that the customary law practised in Nigeria under 

and since colonial rule has little to do with the “elaborate rules of law” 

described by Ebo. 

During British rule, customary law was reserved to “native” 

Nigerians. “Native” had numerous definitions but was generally 

understood to mean a “person of African descent” whether Nigerian or 

not.
14

 Although jurisdiction of customary law is still based primarily on 

the indigenous heritage of a person, it also has a wider territorial and 

voluntary jurisdiction: 

 
Customary law is considered binding upon any person indigenous to the 

place where Customary law is in force. It is also binding on any person 

who is in a place in which the Customary law is in force if the person 

acts in violation of the Customary law of the area whether such a person 

is indigenous or not. Furthermore, Customary law will bind any person 

in cases or claims under a Customary law of inheritance if such a person 

makes a claim concerning the property or estate of a deceased person 

who was indigenous in the place where the applicable Customary law 

was in force. Customary law is also binding on any person who agrees or 
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is deemed to have consented to be bound by the Customary law of the 

area.
15

 

 

This demonstrates the extensive range of claims that may be brought 

under customary law. In present-day Nigeria, customary law still governs 

the daily interactions of a large majority of the population, especially in 

rural areas.
16

  

 

(2) Islamic Law 

 

The shari’a is the Islamic religious law which comprises a comprehensive 

system of personal and public behaviour.
17

 The majority of Muslims in 

Nigeria are Sunni and belong to the Maliki school of law. The four 

sources of the shari’a are: the Qur’an, the Sunna contained in the Hadith, 

the Qiyas and the Ijma.  

There has been a Muslim presence in the area of Northern Nigeria 

since approximately the eleventh century through migrations of scholars 

from North Africa along the trade routes across the Sahara. Over 

subsequent centuries, jihads originating from Senegal led to the spread of 

Islam in West Africa. One well-known example of such a jihad is that led 

by Shehu Uthman Dan Fodio which established the Sokoto Caliphate in 

1804 and firmly rooted Islam in Northern Nigeria. Under British rule, the 

country was administered as two separate halves with the north being 

subject to different legislation, and in particular, a different penal code. 

This historical separation of the country coupled with ethnic and religious 

tensions has led to the growing importance of shari’a as a hallmark of 

distinction.  

As with customary law, the British administration accepted the 

Islamic law system prevalent in the north of the country and instituted 

shari’a courts which were subject to the same repugnancy test as the 

customary courts. The Native Courts Proclamation (1906) restricted the 

application of the shari’a to Muslims and limited the punishments 

available to the court. While shari’a courts thus still had jurisdiction in 

criminal matters, the repugnancy test severely restricted the scope of 

punishment. Furthermore, the Native Courts Law (1956) allowed appeals 
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from the shari’a courts to Common Law appeal courts. This met with 

strong disagreement and the British, in an effort to pacify local leaders, 

instituted shari’a courts of appeal.
18

  

Following independence in 1960, the Nigerian government 

established separate criminal codes for the north and south of the country. 

These closely followed the Common Law approach to criminal law and 

laid out general laws, procedures and penalties for offences. Shari’a 

courts were thus excluded from criminal matters and their jurisdiction was 

effectively limited to disputes over personal matters between Muslims.
19

 

Many northern Nigerian Muslims felt that the new form of government 

was a continued form of colonial oppression.
20

 Numerous legislative 

attempts over the years to widen shari’a jurisdiction to include criminal 

matters were defeated. 

In 2000, Zamfara state became the first federal state of the 19 

northern states to announce the re-imposition of shari’a law
21

 to cover all 

aspects of law, including criminal matters, and to extend the jurisdiction 

of the shari’a to everyone resident in the state regardless of their religion. 

By 2002 twelve northern states – Bauchi, Borno, Gombe, Jigawa, Kaduna, 

Kano, Katsina, Kebbi, Niger, Sokoto, Yobe and Zamfara – had adopted 

some form of shari’a into their criminal legislation. The degree to which 

this extension has affected the legal system differs from state to state, but 

there is a general consensus that the new laws are poorly drafted and 

incomplete.
22

 There is also an intense debate as to whether the extension 

of shari’a in this form is compatible with the Nigerian Constitution. So 

far, there has not been an intervention by the federal government but 

numerous human rights groups blame the new form of applicable shari’a 

law for grave human rights violations and call for its abolition.  

 

(3) Common Law 

 

This paper will henceforth use the term ‘common law’ to refer to the 

federal and state laws which are contained in statutes and are applied, 
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along with jurisprudence, by all courts with the exception of the 

customary and shari’a courts.
23

 

Common law has as its principal source English law, introduced to 

Nigeria by the British colonial administration. The first ‘English’ courts 

were established in Nigeria in 1854 and dealt with commercial disputes 

between local traders and British merchants. However, for the majority of 

the population, English laws remained inaccessible in practice.
24

  

Since independence in 1960, Nigeria has instituted a federal 

system of government. The constitution delegates jurisdiction to state and 

local courts. The English law basis of the legal system has remained with 

common law courts, rather than customary or shar’ia courts, being the 

only institutions that have jurisdiction to deal with all types of claims. 

However, there have been some significant changes to the legal system 

which distinguish it from that in place under British rule. Most notably, all 

Nigerians now have access to common law courts which removes the 

discriminatory provisions established previously by the British. Yet, it is 

not clear whether the policy of legal continuity has been beneficial to the 

Nigerian State.  

 

(4) The Constitution and the Interaction of the Tripartite Legal 

System 

 

At a practical level, the interaction of the different laws “assumes a 

complexity in Nigeria not only on account of the federal form of 

government with its separate federal and state laws but more so because of 

the dual
25

 system of courts and multiplicity of laws which exist within 

most of the states.”
26

 A conflict of laws seems inevitable. However, in 

some aspects the potential for conflict is minimised: with regard to 

criminal matters there was a general clarity of law until the extension of 

shari’a in 2000; a majority of Nigerians were and still are subject to 

customary laws or Islamic laws in matters of personal relations,
27

 and the 
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existence of the Court of Appeal ensures for uniform application of the 

law at a federal level. There is also evidence that, in relation to personal 

matters, the three legal systems have, to an extent, merged into one 

another.
28

 However, Menski correctly suggests that: 

 
… the assumption that all African customary laws have long been state-

modified customary laws and thus are no longer real traditional 

customary laws cannot be entirely correct, for the evidence points to 

enormous distances and gaps of communication between modern states 

and their peoples’ customary, normative orders.
29

 

 

It has, therefore, been suggested that while the customary law practised in 

the customary courts is very much a “constructed” customary law the 

large majority of the Nigerian population still practices an “unofficial” 

customary law which evolves in isolation from the State.
30

 

This enhances the lack of clarity of which the Nigerian judiciary is 

often accused. While Islamic law and common law have clearly defined 

boundaries as to their applicability, customary law lacks a precise 

definition of its realm of jurisdiction. Furthermore, the Nigerian judiciary 

did not substantially change following independence. Many laws were 

simply “africanized”
31

 and are thus still based on colonial structures. This 

division of the legal system also reflects a wider division in the population 

itself which equally dates back to colonial times. There is a clear split 

between the public and private spheres of life. Customary laws apply to 

those who are seen to be following a “traditional”
32

 lifestyle, Islamic law 

is available to those belonging to a defined religious group, while 

common law is associated with people living “urban, middle-class, market 

economy lives.”
33

 

Customary law and Islamic law have often been criticised for 

containing practices and traditions which are deemed to be contrary to 

national, regional and international human rights standards.
34

 The 
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common law system of Nigeria has also been criticised for corruption and 

lack of efficiency thereby violating certain fundamental rights.
35

 Due to 

the dichotomies in the legal system it is difficult to promote universal 

standards of human rights as “the framework used for both elaborating 

and justifying laws is bound to vary from one cultural, socio-economic 

context to another.”
36

 The debate around cultural relativism
37

 illustrates 

that that culture continues to heavily influence the interpretation of laws. 

In brief, cultural relativism argues in favour of interpreting human rights, 

in terms of the culture within which they are being exercised. It therefore 

disputes the universality of the rights. The issues surrounding cultural 

relativism become particularly pertinent in the case of human rights 

violations: what is considered a violation by some is seen to be part of a 

cultural tradition for others. In the case of a plural legal system it thus 

becomes necessary to define those fundamental rights which should be 

guaranteed to all citizens of that country. The Nigerian Constitution does 

just this in its Bill of Rights contained in chapter IV. At the same time, 

Nigeria is also bound by its treaty obligations under the ICCPR and the 

African Charter. However, it is unclear to what extent the legal system in 

practice conforms to these human rights obligations. 

 

 

C. LEGAL PLURALISM 

 

The term legal pluralism has been established as a well recognised 

phenomenon
38

 over the last three decades. It is arguable that it refers to a 

social situation rather than a school of legal theory. Accordingly, the 

“concept, in broad terms, refers to legal systems, networks or orders co-

existing in the same geographical space.”
39

  

Due to lack of space, only one theory of legal pluralism is 

examined. John Griffiths defines legal pluralism as: 

                                                 
35

 U.S. Department of State, Nigeria: Country Reports on Human Rights Practices 

(2005).  
36

 F Shaheed, “Engagements of Culture, Customs and Law: Women’s Lives and 

Activism” in F Shaheed et al, Shaping Women’s Lives: Laws, Practices and Strategies in 
Pakistan (1998) at 64. 
37

 E.g. A An-Na’im, “Human Rights in the Muslim World” (1990) 3 Harv. Hum. Rts. J. 

13.  
38

 M Chiba, Legal Pluralism: Towards a General Theory through Japanese legal culture 

(1989). 
39

 W Twining, Globalisation and Legal Theory (2000) at 83. 



Edinburgh Student Law Review 

- 76 - 

 
… that state of affairs, for any social field, in which behaviour pursuant 

to more than one legal order occurs. Since legal pluralism in this sense 

obtains in all but the most extreme cases of social fields, the descriptive 

conception to be constructed will concern itself with a kind of continuous 

variability in social organisation, not with the specification of a 

taxonomic criterion for a distinct type (‘pluralistic’) of social situation.
40

 

 

It must be noted at the outset, that Griffiths, unlike other theorists, 

formulated his approach to legal pluralism as a purely theoretical analysis. 

Nonetheless, in his approach Griffiths relates his theory to practice by 

distinguishing between ‘weak’ and ‘strong’ legal pluralism. Legal 

pluralism is strong when “not all law is state law nor administered by a 

single set of state legal institutions, and … law is therefore not systematic 

nor uniform.”
41

 On the other hand, legal pluralism is weak when: 

 
… the sovereign (implicitly) commands (or the grundnorm validates, 

and so on) different bodies of law for different groups in the population. 

… legal pluralism is justified as a technique of governance on pragmatic 

grounds. Within such a pluralistic legal system, parallel legal regimes, 

dependent from the overarching and controlling state legal system, result 

from “recognition” by the state of the supposedly pre-existing 

“customary law” of the groups concerned.
42

 

 

According to Griffiths, “legal pluralism in this (weak) sense has been a 

fixture of the colonial experience.”
43

 As mentioned above, the British 

acceptance of “customary law” into the legal regulation of the Nigerian 

state is a classic example of where “different bodies of law” were 

applicable to “different groups in the population” on “pragmatic grounds”. 

This system has prevailed following independence as a basis for 

controlling the population, thus making it “one of the most enduring 

legacies of European expansion and characterising at the present day the 

larger part of all the world’s national legal systems.”
44
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Griffiths criticises this system of legal pluralism as “profoundly 

defective” as it is “the messy compromise which the ideology of legal 

centralism feels itself obliged to make with recalcitrant social reality.”
45

 In 

order for legal pluralism to function effectively and to be of a benefit to 

the society in which it exists, it seems necessary for it to be “strong”. 

However, it is important to note that, in order to be “strong”, legal 

pluralism does not necessarily require the “presence of more than one 

entire legal system. Multiple legal ‘mechanisms’ are enough – single rules 

or clusters of rules or institutions.”
46

 

While customary law and Islamic law are formally recognised by 

the State, they are quite clearly in a subordinate position to the common 

law applicable throughout Nigeria. Having been limited to personal 

matters by the Nigerian Constitution, there is a lack of “true pluralism” in 

which all legal systems are “an integral and important part of the total 

framework of the state.”
47

 “True pluralism” would presuppose that neither 

system is dominant over the other – a condition that the Nigerian system 

does not fulfil. This analysis is further supported by applying Griffiths’ 

distinction between “weak” and “strong” legal pluralism. 

The plural system can be perceived to be “strong” as not all law in 

Nigeria is “systematic nor uniform” and is not “administered by a single 

set of state legal institutions”. This is evident from, for example, the 

application of customary law as set out by the Nigerian Evidence Act.
48

 

Section 14 allows for the recognition, by a court, of any custom practiced 

by an ethnic group in Nigeria as law. This opens up the possibility for the 

creation and application of law which is not necessarily state-made. 

Furthermore, the recent extension of shari’a law in northern Nigeria, 

which has not been approved by the federal government yet has hitherto 

been allowed to exist independently of this, seems to indicate that there is 

a potential for functioning law outside that which is made and approved 

by the state. However, as already mentioned, the extension of the shari’a 

to cover criminal law has been controversial and may therefore not be a 

positive indication of a “strong” legal pluralism. 
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It thus quickly becomes clear that Nigeria’s system, although it 

may seem “strong” on the surface, is in essence “weak”. According to 

Menski, “the legally recognised elements of ‘weak’ legal pluralism are 

only law … because the dominant law says so.”
49

 Thus, customary law is 

considered ‘law’ because the Nigerian Constitution, which largely adopted 

the framework of the system instituted by British colonial rule, considers 

it to be law. The same can be said of Islamic law. The maintenance of the 

personal law systems in customary and Islamic law following 

independence seems to act as a compromise between the construction of a 

‘modern’ state and the social reality as perceived by a large majority of 

the population. It has thus been suggested that “the democratic ideas upon 

which the governments intend to build their new nations are diametrically 

opposed to traditional structures.”
50

 This approach seems to fit with 

Griffiths’ earlier comment that “weak” legal pluralism and thus the legal 

continuity that prevailed following decolonisation, is a “messy 

compromise” and “regarded by almost everyone concerned as profoundly 

defective.”
51

 This legal continuity was seen by many new African states as 

a tool through which the State and its natural resources could be 

controlled following independence. However, one problem that arises 

within this “weak” legal pluralism is the issue of the “constructed” nature 

of customary law. As noted above, there exists no agreed definition of 

how exactly customary laws are elaborated. That customary law which is 

applied by the state-instituted customary courts may not adequately reflect 

the “unofficial” customary law still followed by large majorities of the 

Nigerian population in isolation to the law. Thus, the restriction of 

customary law to cover solely personal matters has disturbed “the 

traditional balancing act that indigenous law was focused on.”
52

 In this 

context, therefore, it must be asked whether a plural legal system that in 

itself is not “strong” and in which there may be a clash of norms, can 

guarantee the fundamental human rights under its own constitution and 

under international human rights treaties.  
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D. LEGAL PLURALISM AND HUMAN RIGHTS 

 

In light of the growing international consensus on human rights, it is 

commendable that Nigeria has entrenched these rights in its constitution 

and has ratified binding international treaties. However, one author talks 

about an “immense abyss between theory and practice, between 

constitutional doctrine and constitutive conduct.”
53

 The Nigerian Human 

Rights Law Service also readily admits that the Nigerian judiciary is in 

disarray and in need of reform to ensure the effective implementation of 

the rule of law.
54

 It is submitted that this discrepancy is, at least in part, to 

blame on the “weak” plural legal system in force in Nigeria. On the basis 

of the above-mentioned framework this section therefore assesses to what 

extent the plural legal system is responsible for this lack of compliance in 

practice with the human rights obligations under the Nigerian 

Constitution, the African Charter and the ICCPR. 

As mentioned above, the Nigerian Constitution, having as its 

foundation common law, sets out and restricts the scope of customary and 

Islamic law. As the Constitution also contains provisions protecting the 

right to freedom from discrimination and the right to a fair trial, it should 

be assumed that the Nigerian legal system in its entirety is, or at least 

should be, compatible with these rights. Furthermore, it should also be 

noted that the African Charter forms part of Nigeria’s domestic law and its 

provisions may be relied upon directly before a court of law.
55

 Although 

Nigeria is not a party to the First Optional Protocol to the ICCPR which 

would give individuals a direct right of access to the HRC, it can be 

assumed that “by ratifying a human rights instrument, a State is 

recognising the existence of these rights and, more importantly, is 

agreeing to incorporate this standard into its own domestic legal 

system.”
56

 In practice this is often not the case. One major obstacle to the 

realisation of these rights is not the lack of rights but the inadequacy of the 

legal system to protect these rights. It is obvious that an independent and 

efficient judiciary is necessary to secure any compliance with human 
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rights obligations. However, it has been suggested that “judicial 

independence in Africa has not always descended from the realm of the 

ideal to that of the actual.”
57

 Whether these problems stem from the 

“weak” plural legal system is discussed after an overview of the practical 

problems facing the Nigerian legal system in the enforcement of its human 

rights obligations, in particular the right to freedom from discrimination 

and the right to a fair trial. 

Both Human Rights Watch
58

 and the US State Department
59

 have 

identified problems that the Nigerian legal system faces in practice when 

guaranteeing the right to freedom from discrimination and the right to a 

fair trial. The US State Department criticises the lack of independence of 

the judiciary due to high legislative and executive pressure. This is quite 

clearly contrary to article 14 of the ICCPR as interpreted by the HRC in 

its General Comment number 13.
60

 Furthermore, “understaffing, 

underfunding, inefficiency, and corruption continue to prevent the 

judiciary from functioning adequately.”
61

 Particularly at a local level there 

is an absence of independent monitoring of judicial decisions to ensure 

compliance with the requirement of an independent and impartial 

judiciary under article 36 (1) of the Constitution. This obviously also 

contravenes article 14 of the ICCPR and the relevant articles in the 

African Charter as interpreted by the African Commission.
62

 Finally, the 

US State Department notes that although all citizens have, since Nigerian 

independence, been granted access to common law courts, “fear of legal 

costs, delays, distance to alternative venues, community pressure, and 

individual preference causes many litigants to choose the customary and 

shari’a courts over other venues.”
63

 In the context of northern Nigeria, 

Ruud Peters notes that many trials quickly become politicised due to the 

delicate nature of the unilateral extension of the shari’a, thus hindering 
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the independence of the judiciary and creating lengthy delays in the 

administration of judicial justice.
64

 It must also be noted that many critics 

consider the unilateral extension of the shari’a to be contrary to the 

fundamental rights provisions in chapter IV of the Nigerian Constitution. 

The former Chief Judge of Nigeria, Justice Mohammed Bello, explicitly 

remarks that the extension of the shari’a to cover criminal law matters 

contravenes article 36 (12) of the Constitution which states that: 

 
A person shall not be convicted of a criminal offence unless that offence 

is defined and the penalty therein prescribed in a written law …. A 

written law refers to an Act of the National Assembly or a law of a state, 

any subsidiary legislation or instrument under the provisions of a law. 

 

According to Justice Bello, “the shari’a law as stated in the Qur’an, 

Hadith and other written sources is not a written law within the meaning 

of article 36 (12) of the Nigerian constitution.”
65

 However, there are also 

dissenting opinions which maintain that the extension of the shari’a is 

consistent with the Nigerian Constitution.
66

 Indeed, it has been suggested 

that the extension of the shari’a was motivated not only by religious 

consideration but also as a means of combating the inefficient and corrupt 

judiciary. Thus, the shari’a was seen by many as “offering a system which 

promised to be faster, less cumbersome, and less corrupt.”
67

 

Yet even within the realm of personal law matters there is 

widespread doubt as to whether the shari’a and customary courts in their 

present form in Nigeria can guarantee the right to a fair trial and the right 

to freedom from discrimination. In this context, it must again be noted that 

the customary law practised in the customary courts across Nigeria very 

often lacks any similarities to the nature of customary law as practised by 

‘indigenous’ Nigerians before the arrival of the British. It has been argued 

that this institutionalised system of traditional rights and norms may be in 

part to blame for the lack of adequate human rights standards in Nigeria.
68
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Thus, “traditional legal precepts were incompletely codified and relegated 

to an inferior position in civil law”
69

 therefore hindering the development 

of customary law to comply with international human rights standards. 

This incompatibility of Islamic and customary courts with human rights 

norms can clearly be demonstrated in practice. In Islamic law courts in 

northern Nigeria there is an obvious lack of a right to appeal as required 

by article 14 (5) of the ICCPR, with sentences often being carried out 

immediately upon their pronouncement.
70

 

A further example is that of females and non-Muslims. While there 

is no legal provision barring female or non-Muslim witnesses from 

Islamic courts, the situation in practice often discriminates against both.
71

 

This is obviously contrary to the requirement of equality before the law as 

provided by the article 14 (1) of the ICCPR and the African Commission 

in its guidelines on the right to a fair trial.
72

 However, in this context it 

must be noted, that although the shari’a fails to provide for full equality in 

relation to women and non-Muslims, it does not deny them their 

fundamental rights and freedoms as such
73

 and may thus be able, with 

certain modifications, to guarantee compliance with the human rights 

provisions in the Constitution, the ICCPR and the African Charter. 

Common law courts are also lacking in their role as guarantor of 

rights. Corruption and lack of expediency are rife in the court system. 

Many accused are subjected to long periods in prison while awaiting 

trial.
74

 This is quite clearly contrary to the requirement of a trial without 

undue delay as set out by General Comment 13 of the HRC. While the US 

State Department notes that common law criminal trials, once 

commenced, generally fulfil the constitutional requirements contained in 

article 36 of the Nigerian Constitution, there is no right to the provision of 

counsel in every case – both in the Nigerian Constitution and in judicial 

practice – as required by article 14 (3) (d) of the ICCPR and by General 

Comment 13 of the HRC.  Moreover, there still seems to be a widespread 
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perception that “judges are easily bribed or ‘settled’, and that litigants 

cannot rely on the courts to render impartial judgments.”
75

  

It has already been mentioned that Islamic law courts do not, in 

practice, fulfil the requirement to guarantee freedom from discrimination 

for women and non-Muslims. The US State Department further notes that 

widespread discrimination on the basis of religion and ethnicity is rife in 

all areas and that, while the law prohibits discrimination on the grounds of 

adherence to “a particular community, ethnic group, place of origin, sex, 

religion or political opinion”,
76

 this often has no effect on societal 

practice. The problem of discrimination, especially against women, is not 

only present in Islamic law courts but is also particularly pertinent in rural 

areas where customary law is the prevalent legal system. A recent survey 

indicates that a majority of the population readily accepts certain 

customary norms which are detrimental to women’s human rights.
77

 

Courts are often reluctant to intervene in these types of abuse especially 

when it is contrary to popular sentiment. Furthermore, discriminatory laws 

exacerbate the problem. Thus, women are often more severely penalised 

than men for the same offences.
78

 Finally, customary court practices 

regarding land tenure and inheritance matters openly discriminate against 

women often leaving widows destitute and without access to any remedy. 

It is, therefore, submitted that the plural legal system at present in 

force in Nigeria is not capable of securing the fundamental human rights 

guaranteed by the Nigerian Constitution, the ICCPR and the African 

Charter. A press release issued by the UN Committee on Elimination of 

Discrimination against Women
79

 blames the tripartite legal system for the 

inadequate human rights protection. It expresses “concern about 

contradictions and inconsistencies created by the application of Nigeria’s 

three legal systems” and emphasises the need for the Government to 

“harmonise its legal framework to ensure the uniformity of human rights 

protections.”
80

 Abdullahi An-Na’im echoes this position by suggesting 

that “every state has the responsibility to remove any inconsistency 

between international human rights law binding on it, on the one hand, 
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and religious and customary laws operating within the territory of that 

state, on the other.”
81

 This requirement becomes even more pressing for 

Nigeria as its plural legal system is inconsistent in practice with its own 

constitution and the rights enshrined within it. 

It has been argued that the problem of inconsistency lies not with 

religious or traditional legal systems but with the lack of cultural relativity 

allowed for within universal human rights. It has been suggested that 

human rights, as enshrined in, for example, the ICCPR, are based on so-

called Western values and are thus, in their present form, not compatible 

with traditional or religious legal systems. However, as an in-depth debate 

of this question of cultural relativism is beyond the realm of this paper, the 

approach suggested by An-Na’im shall be adopted. Thus, it is assumed 

that there are certain universal human rights to which “human beings are 

entitled by virtue of being human”
82

 and that these rights are thus “binding 

under international law and that every effort should be made to enforce 

them in practice.”
83

 

It must therefore be questioned whether it is possible to have a 

plural legal system in Nigeria which can be compatible with human rights 

standards. Especially in Africa, the comment has often been made that the 

human rights language used in the ICCPR is too individualistic to be 

applicable to African societies. This is a similar argument to that put 

forward by cultural relativists briefly discussed above. Many of the human 

rights provisions contained in the Nigerian Constitution closely follow the 

wording of the African Charter. The African Charter was drafted with a 

view to placing a much greater emphasis on community rights and, as the 

African Charter is part of Nigeria’s domestic law,
84

 this should counter 

this argument. Nonetheless, as has been shown, the Nigerian legal system 

neither conforms to the requirements under the ICCPR nor to those 

contained in the African Charter. The problem does therefore not seem to 

lie with the nature of the rights but much more with the adopted practice 

of the legal system. 
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Finally, it has been argued that, part of the problem may lie in the 

fact that Africans do not generally invoke the language of human rights 

within their own societies in order to combat injustices. One author has 

gone so far as to suggest that “human rights ideology is part of an 

imperialist ideology.”
85

 According to Odinkalu, “the current human rights 

movement in Africa … appears almost by design to exclude the 

participation of the people whose welfare it purports to advance.”
86

 

Odinkalu argues that the political processes in African states are often 

unable or unwilling to respond to the needs of those people within their 

states who are most in need of human rights protection. In the case of 

Nigeria, it is arguable that the tripartite legal system in its current state is 

largely to blame for this inability to react to human rights abuses. This 

theory is consistent with Griffiths’ view that “weak” legal pluralism 

results in a state of affairs which is considered “profoundly defective”.
87

 It 

is submitted that in order for a plural legal system to be effective it must 

resemble “strong” legal pluralism thus allowing for the existence of 

different legal orders which are on an equal footing to each other. As 

Chiba points out, these legal orders must be able to interact coherently 

with one another. This can include legal orders which are not officially 

recognised by the state. As has already been mentioned, the plural legal 

system in Nigeria does not allow for the official recognition of, for 

example ‘unofficial’ customary norms followed by a large majority of the 

population. Another example can be found in the extension of the shari’a 

in northern Nigeria. It has been suggested above that this was partly in 

response to the inefficient and corrupt ‘official’ legal system in place. 

While the current implementation poses problems due to its 

incompatibility with certain human rights, it is another form of law that 

has not been recognised by the ‘official’ state legal system. 

As the ‘official’ legal system does not, in practice, comply with 

international and domestic human rights obligations, the plural legal 

system in force in Nigeria is thus very much a “messy compromise”
88

 of 

various personal law systems which must comply with, not only a 

Constitution modelled on a foreign legal order, but also with an 

overarching system of universal human rights protection. 
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One response to the inadequacies of the “weak” plural legal 

system to protect human rights has been to suggest that certain “customs 

are prima facie incompatible with some of the basic rights enshrined in 

constitutions or elaborated in theorising about the rule of law and human 

rights in general.”
89

 The same has been noted of certain components of 

Islamic law.
90

 One must thus find a way of reconciling customary and 

religious norms with human rights requirements. Regarding customary 

law, Tom Mboya has made a clear distinction between “positive” and 

“negative” tribalism. According to Mboya, positive tribalism should be 

retained and fostered, while “negative” tribalism should be thwarted and 

removed.
91

 As the large majority of Nigerians continue to use “updated 

versions of traditional norms and processes in their daily lives”,
92

 it is 

important, as Mboya suggests, to distinguish between those customary 

norms that enable society to function effectively and in accordance with 

the overarching fundamental rights laid down in the Nigerian 

Constitution, and those customary norms which are incompatible with the 

universal rights provided for in domestic and international law. A similar, 

and more detailed, approach is put forward by An-Na’im regarding 

Islamic law. An-Na’im agrees that certain aspects of the shari’a as 

practised in most Muslim countries, particularly regarding women and 

non-Muslims, are incompatible with universal human rights standards. He 

calls for “an internal discourse among Muslims about Islamic foundations 

of human rights”
93

 in order to develop an adequate system of promotion 

and protection of human rights within the shari’a. More recently, An-

Na’im has gone further in suggesting that “shari’a principles and rules 

cannot be enacted and enforced by the state. … The outcome would be the 

political will of the state and not the religious law of Islam.”
94

 This 

statement must not be interpreted as signalling an encouragement of a 

secular state. The shari’a should neither be “privileged or enforced, nor 

necessarily rejected as a source of state law and policy.”
95

 It may be 

followed by those who believe it to be binding, yet it should not become 

obligatory for those with different beliefs. Either way, it must respect 

                                                 
89

 Sheleff, Future of Tradition (n 47) at 18. 
90

 An-Na’im, Islamic Law (n73) at 4. 
91

 T Mboya, Freedom and After (1963) at 67-74. 
92

 Menski, Comparative Law at 422. 
93

 An-Na’im, Islamic Law (n73) at 6. 
94

 Emory University, Research and Advocacy Project by A An-Na’im, The Future of 

Shari’a (2007) available at http://sharia.law.emory.edu/en/preface. 
95

 Ibid. 



Human Rights in the Plural Legal System of Nigeria 

- 87 - 

fundamental principles of human rights and may thus have to be subjected 

to a critical review. An-Na’im therefore suggests that in order for any 

change of the shari’a to be effective, that change must be approached both 

at a state level, through “public reasoning, while diminishing the exclusive 

influence of personal religious beliefs over public policy and 

legislation”
96

, as well as at an individual level through the “everyday lives 

and social practices of the people.”
97

  It is hoped that this “social 

transformation” of the role of the state and the individual in the 

development of the shari’a could lead to a form of shari’a which is 

compatible with human rights standards found in national and 

international laws, while at the same time respecting a culture’s need for 

identity and values by giving it the freedom to change at its own pace.
98

 

All of these approaches put forward by An-Na’im and Mboya 

recognise the need for reform of the application of customary and Islamic 

law in order to comply with international human rights standards. 

However, they also accept that the plurality of the legal system must be 

maintained in order to respond to the needs of the majority of the 

population. Menski argues that “people in Africa are thrown back to 

customary laws not only by the inefficiency of the modern state legal 

systems, but by inherent cultural concepts which suggest that using the 

customary norms remains a viable support strategy for the future.”
99

 It is, 

therefore, absolutely necessary to find a way of reconciling the conflicting 

norms in the tripartite legal system in Nigeria which prevent it from 

complying with the country’s domestic and international human rights 

obligations in practice. 

 

 

E. CONCLUSION 

 

This paper has suggested a number of reasons why the plural legal system 

in Nigeria is not capable of guaranteeing the right to a fair trial and the 

freedom from discrimination in practice as required by the Nigerian 

Constitution, the ICCPR and the African Charter. This conclusion pulls 

together these arguments and proposes a solution to the disparities that 

arise between the theoretical and practical guarantees. 
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A recurrent theme in the common law, Islamic and customary law 

systems is the problem of social acceptance of international human rights 

standards. This lack of social acceptance of certain rights, for example the 

right to freedom from discrimination, seems to have deeper roots than 

merely cultural traditions within a society. Thus, the large majority of the 

Nigerian population, which relies on customary and Islamic law for the 

regulation of their daily lives, knows that, despite colonial independence, 

“their cultures, achievements and laws are not being accepted as equal or 

equivalent to others. … Africans and their laws are simply not respected 

in their own right.”
100

 This echoes the argument made above that in order 

for a plural legal system to function effectively, it must recognise other 

legal norms apart from those officially granted recognition by the state. If 

customary law is to continue to regulate personal matters then its 

“idealistic balancing system”
101

 of pre-colonial times must somehow be 

restored. It must be allowed to function in harmony with social realities as 

the ‘unofficial’ customary norms often already do, rather than as a form of 

dictation by the state through the customary courts. As An-Na’im 

observes: 

 
Religious and customary laws can and usually are, implemented 

independently of the structures and mechanisms of the state. The state 

might try to regulate the operation of these laws … but it can neither 

immediately eradicate the practice of these laws altogether, nor 

transform their nature and content.
102

 

 

If this is the case in both Islamic and customary law, then Griffiths’ theory 

of “strong” legal pluralism may be used as a basis for a solution to the 

problem of disparities between legal guarantees and practical failures. By 

recognising other social and legal norms as valid, the Nigerian State 

would open itself to the correct realisation that legal pluralism is a social 

fact of the “co-existence of multiple orders, generally in a single time-

space context”
103

 which should be encouraged rather than suppressed. 

However, as observed by Mboya and An-Na’im this must be consistent 

with international standards of human rights. Thus, any attempt to 

“change religious and customary laws in accordance with international 
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human rights law should seek to persuade people of the validity and utility 

of the change.”
104

 The same can be said of the common law system which 

must be reformed to eliminate the widespread practice of corruption and 

lack of judicial effectiveness. This will only change if both the actors in 

and recipients of the common law system can be convinced of the need for 

an effective judiciary. This form of social dialogue would therefore be 

consistent with Griffiths’ view on “strong” legal pluralism which will only 

be effective if there is coherent social interaction, as required by Chiba,
105

 

amongst the individual legal norms and not dominance by one over the 

other. 

In conclusion, therefore, it has been established that the plural 

legal system presently in force in Nigeria is neither capable of 

guaranteeing the country’s human rights obligations regarding the right to 

a free trial and the right to freedom from discrimination under its own 

constitution nor under the ICCPR and the African Charter. However, this 

does not mean that the plural legal system cannot guarantee these rights. It 

has been suggested that the shortcomings of the plural legal system are 

due to its inherent weakness as a coherent legal system and its lack of 

regard for any ‘legal’ norms outside the recognised state law. This opens 

up the possibility for a potential reform of not only the plural legal system 

itself but also within the individual legal systems of a dialogue regarding 

the compatibility of certain norms with human rights standards. 
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A. INTRODUCTION 

 

In DH v Czech Republic, on 13 November 2007, the Grand Chamber of 

the European Court of Human Rights heard an appeal which would 

emerge to be an important case in Strasbourg’s jurisprudence.
1
 The 

applicants, eighteen Czech school children of Roma origin, alleged that 

they had been discriminated against by the Czech Republic in the 
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enjoyment of their right to education. In contrast to the Chamber decision, 

in the Grand Chamber a pragmatic approach was adopted in the 

application of the non-discrimination principle under Article 14 of the 

European Convention on Human Rights.
2
 Statistics were given new 

significance and consideration of the wider social context played a 

prominent role in the evaluation of the Czech state’s education policy. The 

liberalised rules on the standard of proof have made findings of indirect 

discrimination a realistic possibility. Comparison of this decision by 

human rights lawyers to Brown v Board of Education,
3
 a landmark case in 

the US Supreme Court for the civil rights movement, indicates that it is a 

shift in the thinking of the court that has been long awaited.
4
 The 

dissenting judges considered this move to be a grave error, overstepping 

the role and undermining the credibility of the court. Although academic 

appraisal of the judgment has predominantly been positive, the criticisms 

in the dissenting opinions warrant concern. In particular, the majority’s 

use of language is, at times, contradictory, which has frustrated a clear 

interpretation of the import of this ruling. It is considered that only 

rigorous analysis of these imperfections will lead to a well founded 

endorsement of the new approach.  

 

 

B. CHAMBER JUDGMENT
5
 

 

Although no violation of Article 14 was found in the Chamber, it is useful 

to distinguish its conservative attitude towards indirect discrimination 

from the Grand Chamber’s more progressive approach. The applicants 

alleged that the Czech state had discriminated against them on the basis of 

ethnicity in the enjoyment of their right to education.
6
 They claimed to 

                                                 
2
 Henceforth referred to as ‘the Convention’. Article 14 is the prohibition of 

discrimination on “any ground such as ... race, … language, religion … national or social 
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3
 347 US 483. 
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 M D Goldhaber, A people’s history of the European Court of Human Rights (2007) 
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have been “treated differently” from non-Roma children, without 

justification, by being placed in special schools which provided 

substantially inferior education to that in ordinary schools.
7
 All decisions 

to allocate children to these schools were subject to parental consent and 

were made by the head teachers with reference to recommendations made 

by the educational psychology centres where the children had undergone 

tests.
8
 The Roma accounted for 56% of the population of these special 

schools although only making up 2.26% of all pupils attending primary 

school.
9
 Whilst the court saw these statistics as “worrying” and recognised 

the general situation of Roma schooling in the Czech Republic as being 

“by no means perfect”, they found that discrimination had not been 

proven to the requisite standard.
10

 It saw as its role not to consider “the 

overall social context” but solely “the individual applications before it”.
11

 

Criticised as having viewed the case “very narrowly”,
12

 the 

majority faced a sole dissent from Judge Cabral Barreto. In 1999, the 

Czech government reported that Roma children of average or above 

average intellect often ended up in special schools on the basis of results 

of psychological tests which did not take into account the specific 

situation of the Roma in comparison with the majority population.
13

 

Barreto saw this as an “express acknowledgement by the Czech state of 

the discriminatory practices complained of by the applicants”.
14

 He then 

went on to say that “in the applicants’ situation, compliance with Article 

14 of the Convention required measures to be taken to make up for the 

differences”.
15

 It must be stated that while Barreto has correctly identified 

what the applicants claim should have been - that measures were required 

to account for their difference - he failed to distinguish this from what the 

applicants argued which was that they had been treated differently.
16

 The 

                                                 
7
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Roma may have received different treatment at the stage when tests were 

carried out or when head teachers made decisions regarding placement in 

these special schools. However, the Czech state did not take into account 

their vulnerable position when formulating the policy and treated them 

without distinction. The meaning of ‘different treatment’ continued to be 

obscured in the Grand Chamber, but despite the lack of clarity in relation 

to this issue, this did not prevent the Grand Chamber from finding indirect 

discrimination in a novel and innovative manner.  

 

 

C. GRAND CHAMBER JUDGMENT 

 

(1) Clarifying the wording of the court 

 

(a) The application – where the majority crossed its wires 

The applicants were said by the majority to be alleging that “without 

objective and reasonable justification, they were treated less favourably 

than non-Roma children in a comparable situation” amounting to “indirect 

discrimination”.
17

 The meaning of the words “less favourably” is 

decidedly ambiguous. The court may have had Directive 2000/43 in mind, 

which it had referred to earlier in the decision.
18

 It uses these words in 

relation to direct discrimination, meaning the different treatment of people 

in comparable situations. The same article describes indirect 

discrimination as “an apparently neutral provision” that puts “persons of a 

racial or ethnic origin at a particular disadvantage compared with other 

persons”. The majority has made a mongrel out of these definitions by 

using the words “treated less favourably” in relation to indirect 

discrimination. It would seem that this means not different treatment but 

equal treatment which leaves one individual worse off than another. The 

majority goes on, however, to make it awkward to draw such a 

conclusion. 

Citing two cases, it is stated that “a difference in treatment may 

take the form of disproportionately prejudicial effects of a general policy 

or measure which, though couched in neutral terms, discriminates against 

a group”.
19

 It is clear that the majority sees this as a case of indirect 

discrimination caused by less favourable treatment in the sense of 
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 DH v Czech Republic (2008) 47 EHRR 3 at para 183. 
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 Ibid at para 84. See Article 2(2) of Directive 2000/43. 
19

 DH v Czech Republic (2008) 47 EHRR 3 at para 184. 
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different treatment. Not only is this illogical, but it is completely 

unsupported by the precedent. Jordan v United Kingdom raises the 

possibility of disproportionate effect being “considered as 

discriminatory”.
20

 Hoogendijk v Netherlands, a gender equality case, 

requires such a disproportionate effect to be shown to be “unrelated to any 

discrimination”.
21

 Neither case in any way aids the argument that a 

neutrally worded policy with disproportionate effects on a group is 

equivalent to their different treatment. As identified by Judge Situka in his 

dissenting opinion, the different treatment of groups by the Czech state 

was between children attending ordinary schools and children attending 

special schools.
22

 The majority, in considering the allegation to be one of 

different treatment and indirect discrimination, appears to have crossed its 

wires from the beginning.  

Whatever the reason for this confusion, the case continued under 

this paradox. The majority continued to interchange these two concepts 

without realising the conflicting conclusions that this gave rise to in 

relation to the burden of proof. 

 

(b) The burden of proof on the applicant 

The issue was identified as whether the practical application of the 

legislation “resulted in a disproportionate number of Roma children—

including the applicants—being placed in special schools without 

justification” and whether this put them at a significant disadvantage.
23

 In 

relation to the burden of proof, it was said that “less strict evidential rules 

should apply in cases of alleged indirect discrimination”.
24

 The majority 

concluded that in these particular circumstances this meant that when 

“assessing the impact of a measure or practice on an individual or group, 

statistics which appear on critical examination to be reliable and 

significant will be sufficient to constitute the prima facie evidence the 

applicant is required to produce”.
25

 The fact that the applicants’ 

evidentiary burden to show a disproportionate effect could be satisfied 

solely on the basis of statistics constituted a rather low threshold. The 

                                                 
20

 Jordan v United Kingdom (2003) 37 EHRR 2 at para 154. 
21

 Hoogendijk v Netherlands (2005) 40 EHRR SE22. 
22

 DH v Czech Republic (2008) 47 EHRR 3 at para O-IV10 of the dissenting opinion of 

Judge Situka.  
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24
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25
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rationale offered to justify this was that without this shift in the burden of 

proof it would be “extremely difficult in practice” to prove indirect 

discrimination.
26

  Once this rebuttable presumption has been established, 

the burden of proof shifts to the respondent state. 

 

(c) The burden of proof on the state 

The court held that the state must “show that the difference in treatment is 

not discriminatory” but only moments later requires it to “show that the 

difference in the impact of the legislation was the result of objective 

factors unrelated to ethnic origin”.
27

 This is another manifestation of the 

court’s original error that different treatment can take the form of a 

disproportionate effect. Each requirement leaves the state in a 

significantly different position whilst only one reflects the reality of the 

situation.  

The segregation in schools was clearly not the result of an explicit 

policy of the Czech government.
28

 They acknowledged that “in reality” 

the Roma had limited prospects despite enjoying the same rights as other 

citizens.
29

 However, the state maintained that their education had not been 

determined on the basis of “race, colour or association with a national 

minority”, and that there was no specific evidence of a difference in 

treatment on those grounds, therefore making it impossible to “speak of 

overt or direct discrimination”.
30

 The government saw its position to be 

clearly one of de jure equal treatment. The only allegation that could arise 

in this instance would be one of indirect discrimination due to its de facto 

disproportionate impact. In such cases, Van De Heyning says that the 

applicant would have to “establish prima facie presumption of the 

discriminatory effect”, for which the government would have to provide 

an objective and reasonable justification.
31

 Whilst having correctly 

identified how the majority should have worded the burden of proof, Van 

De Heyning has not distinguished this from the contradictory message of 

the majority.  

The first requirement by the court, that the state show the 

difference in treatment is not discriminatory, is the problematic one. This 

                                                 
26
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27
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would require the state to show the treatment to pursue a “legitimate 

aim”.
32

 This forces the state to defend itself in terms of a conscious 

decision to treat two groups differently on the basis of ethnicity. The 

legitimate aim requirement was formulated to allow states to promote the 

situation of vulnerable groups with the legitimate aim of accounting for 

their disadvantage. The court has perverted this purpose by using it to 

require the state to provide a legitimate aim for placing the Roma in 

special schools when it took no such decision to do so. The state is 

precluded from contending that the statistics were not evidence of the 

impact of the measure. The problem is that the statistics, admitted not to 

be “entirely reliable”,
33

 may merely be evidence of de facto inequality. 

This wording of the burden of proof then becomes dangerous as it cannot 

distinguish between measures which do not disadvantage subordinated 

groups, or even benefit them, and ones which compound their inequality.  
If the court requires the difference in impact to be justified, then 

the state may point to objective factors that caused the effect, such as the 

already disadvantaged position of the Roma. It could argue that the effect 

of the neutral measure was actually beneficial to the Roma but that it 

could not be expected for it to immediately remedy de facto inequality. It 

could then be decided by the court whether these objective factors were 

responsible for the statistics or whether the measure resulted in a 

disproportionate effect. Although it is unlikely that the state would be 

successful with such an argument in this case, it remains that the court 

must be unmistakably clear in its wording of the burden of proof. As a 

matter of procedural fairness it is imperative that, as a judicial body, the 

court allows the state to defend its actions, in this case namely the equal 

treatment of its citizens. 

The contradiction by the court is not only a symptom of judicial 

verbosity, if misunderstood it could set a dangerous precedent. The former 

wording of the burden is unsound and seriously undermines the states 

opportunity to defend itself, exposing the whole judgment to a potential 

blanket rejection. It must be weeded out as it jeopardises the estimable 

part of this judgment, which is the pragmatic approach to finding indirect 

discrimination. In the wake of such confusion, it must be asked what the 

court requires of the state, and which burden of proof it applies in 

considering the state’s position.  

 

                                                 
32
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(d) What does the court require from the state? 

As a result of the court’s contradictory phrasing of the burden of proof, it 

was left unclear what would be required of the state so as to be acting in 

accordance with Article 14. In relation to the burden of proof, Hobcraft 

combines the two requirements made by the majority, saying that the state 

could “objectively and reasonably justify their different treatment”.
34

 

Hobcraft has directly transplanted the incorrect wording by the majority 

that the case is one of different treatment. This would seem to require the 

state to then treat individuals in the same way to remedy its breach of the 

Convention. Due to the confusion as to the nature of the conduct of the 

state there is no logical purpose in following this line of reasoning. Van 

De Heyning concluded that the court was actually stating that a “failure of 

the Member States to take action may give rise to a violation of [Article 

14] when factual inequalities seriously disadvantage individuals on the 

basis of their race or ethnicity”.
35

 It is considered that the conclusion that 

different treatment was required is well founded in reason. The question is 

whether this would be merely the provision of safeguards to ensure that 

the neutral law was implemented in an equal way or de jure distinction as 

a corrective measure.  

Van De Heyning concludes that in this case the requirement of 

different treatment means corrective measures to “remedy factual 

inequalities”.
36

 This is at odds with the court’s rejection that the allegation 

called for “different treatment” or “affirmative action to correct factual 

inequalities”, simply stating that the Roma applicants were “treated less 

favourably”.
37

 This would seem to be a call for treatment with the same 

favour. Rather puzzlingly, this could involve different treatment. Whilst 

the court’s wording leaves the requirement to a large extent unclear, it 

cannot be denied that this would involve different treatment in some form. 

A full discussion of whether this could involve race-conscious measures 

was obfuscated by the debate surrounding the use of statistics
38

 and to 

make any determinations in relation to affirmative action is undesirable in 

the presence of conflicting inferences both in the judgment and by its 

critics. Van De Heyning says that the court has “no theoretical 

                                                 
34
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framework” to support a coherent approach to such cases and calls for a 

“value-based conception of what an equality provision entails in practice 

for the Member States”.
39

 Whilst the unfamiliarity of the court in this area 

is evident, it is not a body of policy and must be aware that any general 

statement risks contradictions further along the line. It owes to the state 

not general guidance but procedural fairness in its evaluation of each case 

on its merits. Undoubtedly an unsettling lacuna in its jurisprudence, a 

comprehensive address of this issue should only transpire within the 

context of individual applications. 

Whatever may be required following this finding does not affect 

the duty of the court to hold states accountable to the Convention. In 

relation to Article 14 this must include indirect discrimination. The merit 

of this case lies in the quality and profundity of the court’s analysis in 

relation to the arguments of the state and the specific circumstances of the 

individuals.  

 

(e) Consideration given to the arguments of the state by the majority in 

this case  

The Czech Republic, relative to other states, can claim to have moved 

much closer to an education policy that will legitimately improve the 

situation of the Roma. In his dissenting opinion, Judge Jungwiert 

questioned the “focus [of] criticism on the Czech Republic, one of the few 

countries in Europe where virtually all children, including Roma children, 

attend school”.
40

 Judge Zupančič, concurring with Judge Jungwiert, added 

that “the Czech Republic is the only contracting state which has in fact 

tackled the special educational troubles of Roma children”, as was 

admitted by the majority, and that “it then borders on the absurd to find 

the Czech Republic in violation of anti-discrimination principles”.
41

 The 

majority did accept that the special school system was maintained with a 

“desire to find a solution for children with special educational needs”.
42

 

This shows the majority’s awareness that the decision of the state was not 

a race conscious one. Its line of reasoning continued consistently with the 

appropriate burden of proof, criticising the state in terms of the indirect 

discrimination that resulted from its neutral measure.  

                                                 
39

 Van De Heyning (n 4) at 389. 
40

 DH v Czech Republic (2008) 47 EHRR 3 at para O-II28 GC of the dissenting opinion 
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41
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In evaluating the effects of the measures adopted under the 

educational policy of the Czech state, the court drew guidance from a 

wide range of international and regional sources.
43

 Harsh criticism was 

focused on the fairness and impartiality of the psychological testing. The 

“channeling of Roma to special schools for the mentally retarded” was 

often “quasi-automatic”.
44

 Reporting the assessment to be inadequate, the 

Commissioner for Human Rights saw ethnic origin as the “real criteria” 

for placement in special schools.
45

 Not only did he identify ethnicity as 

having been a significant factor, he felt that the inferior curriculum 

diminished their prospects and increased stigma towards them, fueling the 

“vicious circle of marginalisation”.
46

 He continued, noting the negative 

effects of near segregated schooling which denied both Roma and non-

Roma children “the chance to know each other and to learn to live as 

equal citizens”.
47

 Also, the schooling system had to satisfy the needs of 

two distinct groups of children; one with mental disabilities and one of 

average or above average intellect in a disadvantaged position as members 

of a vulnerable group. This ended up neglecting the needs of both. 

Goldhaber reflected upon this, describing how “in a cruel inversion of 

Czech society, the Roma children taunted the non-Roma and made them 

sit at the back of the class”.
48

  

To justify the placement of Roma in these special schools by 

saying that they are less worse off than in ordinary schools, where they 

would face a more overt racism, is nothing more than a defeatist excuse. It 

turns the concept of equality on its head by thinking in terms of lessening 

inequality as opposed to actively striving towards equality. Although the 

special schools were designed to improve schooling for children in 

different situations, “it cannot be had that having made progress is a 

defence to having to make more progress”.
49

 This progress must be 

understood in terms of states moving towards achieving non-

                                                 
43
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discrimination in law and in its application.
50

 It does not mean that 

wherever there is progress to be made in terms of de facto inequality, 

there will be a violation of Article 14. Simply that even where a measure 

or policy is worthy of great praise, this is of no bearing when measuring 

against the benchmark of non-discrimination. O’Nions comments that the 

failure of segregated education to “get to grips” with the problems facing 

minorities is nowhere clearer than in this case.
51

 She calls for racism to be 

addressed within the classroom in a multi-ethnic educational framework.
52

 

It is no doubt a challenge to conceive of such a system but it is of 

considerably less difficulty to identify the measures in the present case to 

have both discriminatory and negative effects. To have been fooled by the 

facade of equality presented by the law would have been a failure of the 

court in its application of Article 14.  

Despite having set a messy precedent, the court must be credited 

for having given due consideration to the merits of the state’s arguments. 

The aim of providing education specific to the needs of the certain 

children on the basis of official psychological tests is, in abstract, 

unquestionably legitimate. It was only the court’s use of statistics that 

allowed it to overcome the inherent invisibility of indirect discrimination, 

by illuminating the reality of a situation. However, the approach adopted 

in relation to the wider social context and the use of statistics in this case 

received harsh criticism from the dissenting judges. It was doubted 

whether the court had pushed beyond the scope of its role into a political 

arena in which it had lost sight of its duty to protect the human rights of 

the individual. 

 

(2) The court’s new approach: use of statistics and consideration of 

the wider social context 

 

(a) The evidentiary value of statistics 

In his dissenting opinion, Judge Situka viewed statistics as insufficient 

evidence to establish indirect discrimination. Due to the presence of Roma 

in ordinary schools he observed that “there existed other selection criteria 

                                                 
50
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than race or ethnic origin”.
53

 He was criticised as failing to “acknowledge 

that to be discriminatory, a practice does not have to have an absolute 

effect, it is enough for it to have a disproportionate impact on a class of 

person”.
54

 This criticism, however, is misplaced. Whilst Situka observes 

the presence of ‘other selection criteria’ he is merely disagreeing that there 

had been discrimination due to a difference in treatment. He does not 

exclude the possibility of discrimination having an influence, as he 

indicates by noting the lack of scrutiny on the “experts [and] qualified 

professionals, whose professionalism none of the parties disputed”.
55

 If 

there was absolute segregation of the Roma and non-Roma, then to 

assume difference in treatment based on ethnicity may be reasonable. The 

presence of Roma in ordinary schools, however, is, as he says, a clear 

testament to the presence of other factors. Judge Situka considers that to 

find the measure to be discriminatory requires a high standard of proof, 

one that may not be satisfied solely by statistics.
56

 However, to view 

statistics through the lens of this strict legalistic standard of proof has been 

noted by the court as being unrealistic in cases of indirect 

discrimination.
57

 It has consistently adopted a more flexible standard of 

proof than is required by criminal law, adhering to the principle of the 

“free assessment of all evidence”.
58

 It does not adopt this broad 

interpretation without acknowledging the seriousness attached to a breach 

of the Convention.
59

 Statistics were not considered as absolute proof, but 

the court decided to adopt a pragmatic approach to their duties, namely to 

uphold the principle of equality. Therefore, it must be stated that the point 

of contention is not the evidentiary value of statistics but the approach 

adopted by the court in its use of statistics. 

 

(b) The attitude towards the parents 

Before crediting the approach adopted, it must be noted that within this 

landmark case, the majority unnecessarily and offensively judged the 

parental ability of the Roma. They correctly identified the “dilemma” 
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faced by the parents of choosing between ordinary schools in which their 

“children risked isolation and ostracism, and special schools where the 

majority of the pupils were Roma”.
60

 Presumptively, the majority went on 

to conclude that because Roma are disadvantaged and often poorly 

educated, the parents were incapable “of weighing up all the aspects of the 

situation and the consequences of giving their consent”.
61

 Judge Borrego 

Borrego, “saddened” by the majority opinion, condemned these assertions 

as “unduly harsh, superfluous and, above all, unwarranted”.
62

 

Unfortunately, his remark that the majority had demonstrated a “sentiment 

of superiority” is no hyperbole.
63

 A decision to protect one’s children 

from an environment of hostility cannot be attributed to unfit parenting. It 

is imperative that the court does not allow itself to fall foul of “the sad 

human tradition of fighting racism through racism”.
64

 Whilst the 

majority’s error is not to be excused, it must not be allowed to prejudice 

the finding of a violation by the Czech state. In these circumstances 

parental consent is no justification for the children’s placement in the 

special schools.
65

 Critics have not seen the attitude of the court towards 

the Roma parents as affecting the overall judgment. Surprisingly, neither 

did it generate concern in relation to the lack of respect for the dignity of 

the parents. In the future it is hoped that the judges will refrain from 

opining in such a subjective manner, not necessarily because it will affect 

its findings but for the sake of the integrity of the court. 

 

(c) Has the court adopted a new role and lost sight of the individual? 

The majority, departing from the Chamber’s method, adopted a pragmatic 

approach to finding indirect discrimination by using statistics to consider 

the wider social context. In his dissent, Judge Borrego Borrego saw this as 

inappropriate saying that the court had taken on a “new role: to become a 

second ECRI and dispense with an examination of the individual 

applications”.
66

 It must be said that for the ECRI to condemn a state that 

the court had considered to be upholding the principle of non-

discrimination, would be a perverse outcome. Clearly their two roles may 

run in parallel. However, his criticism does foresee the potential for 

                                                 
60

 DH v Czech Republic (2008) 47 EHRR 3 at para 203. 
61

 Ibid at para 203. 
62

 Ibid at para O-III1 and O-III14 of the dissenting opinion of Judge Borrego Borrego. 
63

 Ibid at para O-III13. 
64

 Ibid at para O-III16. 
65

 Hobcraft (n 12) at 258 – 259. 
66

 DH v Czech Republic (2008) 47 EHRR 3 at para O-III8. 



A Critical Analysis of D H v Czech Republic 

- 103 - 

individual applications to be used as a platform for general scrutiny of 

state policies. As he rightly says, such a politicisation of the judicial role 

would lead “to a state of confusion” that could “only have negative 

consequences for Europe”.
67

 It is clear that the approach taken by the 

majority did venture “out into more choppy political seas”; however 

Borrego Borrego’s dooming prediction rather “overstates the dangers”.
68

 

It must be admitted that the court has engaged itself in more sensitive 

political issues. Nonetheless, by making this move, it is not taking on a 

new role. It is contended here that it is in fact fulfilling its current role; to 

protect individual human rights.  

Thornberry, calls to attention the fact that “individuals do not exist 

in abstracto”, meaning that they must be understood in light of their 

“cultural, religious or linguistic peculiarities”.
69

 By ignoring these 

differences, de jure equality often has a disproportionate impact. In 

compensation, the principle of non-discrimination must be seen as “a 

purely legal notion only in very clear cases; normally, its dimensions can 

only be established by an interplay of legal and political considerations”.
70

 

The profundity of analysis required in cases of indirect discrimination will 

unavoidably include political considerations. This is potentially dangerous 

for a judicial body. It provoked Borrego Borrego to compare the court to a 

“Formula One car” straying into uncharted and difficult terrain, straying 

far from the line usually taken.
71

 Hobcraft incisively notes, however, that 

“difficult terrain is not there to be avoided by the Court”.
72

 Similarly, the 

departure from the line normally followed should be applauded as the 

anxiously awaited answer to the doubts as to whether the court would 

“rise to the Roma challenge”.
73

 The criticism that the “Grand Chamber 

had become an ivory tower, divorced from the life and problems of the 

minor applicants and their parents” is quite the opposite of the truth.
74

 Had 

the consideration of the individual application foregone the pragmatic use 
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 R Sandland “Developing a jurisprudence of difference: the protection of the human 

rights of travelling peoples by the European Court of Human Rights” (2008) HRLRev 

8(3) 475 at 513. 
69
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70
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Judge Borrego Borrego. 
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of statistics, the judges would have been blind to the wider social context, 

a context of discrimination. Whether their discrimination is the result of a 

state wide measure or a one-off instance, matters little to the struggle of 

these Roma individuals. A failure by the court to scrutinise state policy on 

grounds that it had resulted in no disproportionate effect in the face of 

evidence of near segregated schooling, would have been to truly divorce 

itself from the reality of the applicants. 

 

 

D. CONCLUSION 

 

It appears that this decision is a response to criticism the court had “lost its 

vision”.
75

 Lamentably, it came about in a judgment which has left the 

future of this progressive approach unclear. The confusion within the 

majority opinion, and convoluted wording therein, obscures the true valor 

that should be attributed to the pursuit of justice for the individual. The 

majority’s remarks in relation to the parents must be subjected to further 

scrutiny. To fail to identify and untangle these misgivings from the 

estimable approach towards making findings or indirect discrimination 

realistically possible, threatens to render the whole judgment unsound. 

Whether the new approach is deemed to capture the essence of Article 14 

or rejected as radical and inappropriate, will depend to a great extent not 

only on the happenings within the court, but to its acceptance and 

endorsement in Europe. DH v Czech Republic has, at least, assuaged 

worries that it would become “the Brown v Board of Education that 

wasn’t”.
76

 However, those who wish to champion legitimately the recent 

Grand Chamber decision must devote energy to its flaws as well as its 

virtues if they are to offer it their most effective support. 

                                                 
75

 Goldhaber People’s history (n 4) at 165. 
76

 Goldhaber People’s history (n 4) at 159. 



- 105 - 

 

 

STAY OF PROCEEDINGS BEFORE THE 

INTERNATIONAL CRIMINAL COURT 

 
Rebecca Young

°
 

 

Prosecutor v Thomas Lubanga Dyilo, ‘Judgment on the appeal of the 

Prosecutor against the decision of Trial Chamber I entitled ‘Decision on 

the consequences of non-disclosure of exculpatory materials covered by 
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the accused, together with certain other issues raised at the Status 

Conference on 10 June 2008’ and ‘Judgment on the appeal of the 

Prosecutor against the decision of Trial Chamber I entitled "Decision on 

the release of Thomas Lubanga Dyilo”’
1
 

 

 

 

A. THE JUDGMENTS 

 

This case note explores two of the most significant recent procedural 

decisions by the Appeals Chamber of the International Criminal Court 

(ICC), arguing that they reflect a lack of conceptual clarity and thereby 

represent a lost opportunity for the court to elucidate fundamental 

principles. The first accused facing trial before the court, Mr Thomas 

Lubanga Dyilo, is charged with war crimes related to his use of child 

soldiers in the Democratic Republic of the Congo.
2
 In June 2008, his trial 

was thrown into chaos as the Trial Chamber ordered a stay of proceedings, 

as well as ordering the release of the accused. The Trial Chamber stayed the 

proceedings and halted the trial on the basis that no fair trial could be held 
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because large-scale non-disclosure of evidence had occurred.
3
 The 

Prosecutor had failed to disclose to the accused more than 200 documents 

which contained potentially exculpatory material. The Prosecutor was 

unable to disclose these materials as he had obtained them from various 

information-providers, including the United Nations, under conditions of 

confidentiality pursuant to article 54(3)(e) of the Statute of the 

International Criminal Court (Rome Statute). Article 54(3)(e) provides 

that “[t]he Prosecutor may agree not to disclose, at any stage of 

proceedings, documents or information that the Prosecutor obtains on the 

condition of confidentiality and solely for the purpose of generating new 

evidence, unless the provider of the information consents”. Subsequently, 

the Trial Chamber decided to unconditionally release the accused,
4
 

although this release was not effective immediately. The Trial Chamber 

believed that the release of the accused was the logical and inevitable 

consequence of its decision to stay proceedings.
5
  

On the 21st October 2008, the Appeals Chamber handed down its 

judgments on both the decision of the Trial Chamber to impose a stay of 

proceedings (Appeals Chamber Judgment on Stay of Proceedings)
6
 and 

the decision to release the accused as a consequence of the stay of 

proceedings (Appeals Chamber Judgment on Release of the Accused).
7
 

The Appeals Chamber Judgment on Stay of Proceedings determined that 

the Trial Chamber had made no error and dismissed the appeal. The 

Appeals Chamber focused on the narrow purpose of article 54(3)(e), 

                                                 
3
 Situation in the Democratic Republic of the Congo, The Prosecutor v Thomas Lubanga 

Dyilo, ‘Decision on the consequences of non-disclosure of exculpatory materials covered 

by Article 54(3)(e) agreements and the application to stay the prosecution of the accused, 

together with certain other issues raised at the Status Conference on 10 June 2008’, 13 

June 2008, ICC-01/04-01/06-1401. 
4
 Situation in the Democratic Republic of the Congo, The Prosecutor v Thomas Lubanga 

Dyilo, ‘Decision on the release of Thomas Lubanga Dyilo’, 2 July 2008, ICC-01/04-

01/06-1418. 
5
 Ibid at [34]. 

6
 Situation in the Democratic Republic of the Congo, The Prosecutor v Thomas Lubanga 

Dyilo, ‘Judgment on the appeal of the Prosecutor against the decision of Trial Chamber I 

entitled “Decision on the consequences of non-disclosure of exculpatory materials 

covered by Article 54(3)(e) agreements and the application to stay the proceedings of the 

accused, together with certain other issues raised at the Status Conference on 10 June 

2008”, 21 October 2008, ICC-01/04-01/06-1486 (OA13) . 
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Dyilo, ‘Judgment on the appeal of the Prosecutor against the decision of Trial Chamber I 
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emphasising that the Prosecutor could not rely on this provision in a way 

which breached his obligation under article 67(2) to disclose exculpatory 

material to the accused.
8
 In particular, where the Prosecutor has obtained 

potentially exculpatory material under article 54(3)(e) confidentially, the 

Appeals Chamber emphasised the necessity of the Trial Chamber being 

able to assess the material in order to determine whether it would have had 

to have been disclosed to the defence were it not obtained in this way.
9
 

The Appeals Chamber characterised the actions of the Trial Chamber as 

having imposed a conditional stay of proceedings which could 

subsequently be lifted.
10

 The Appeals Chamber Judgment on Release of 

the Accused reversed the decision of the Trial Chamber and asked the 

Trial Chamber to consider anew the question of Lubanga’s release. The 

Appeals Chamber took the view that the decision to unconditionally 

release the accused was not ‘inevitable’, but, in fact, failed to take a 

number of relevant considerations into account.
11

 The Trial Chamber 

failed to consider all the available options in light of the conditional 

character of the stay it had imposed.
12

 

In both judgments, the Appeals Chamber attempts to hand down 

practically focused judgments which appropriately instruct the Trial 

Chamber. This practical focus, however, disguises a lack of conceptual 

clarity. In the Appeals Chamber Judgment on Stay of Proceedings, the 

Appeals Chamber confirms that a conditional stay of proceedings can be 

imposed without adequately exploring the legal basis for the existence of 

such a device. In the Appeals Chamber Judgment on Release of the 

Accused, the Appeals Chamber engenders confusion by introducing a 

relevant fundamental principle but diluting its potency through a factually 

inaccurate preoccupation with apparently changed circumstances. 

Increased clarity is arguably desirable from a court in the early stages of 

developing consistent and reliable jurisprudence. 
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B. THE LEGAL BASIS FOR A STAY OF PROCEEDINGS 

 

The Appeals Chamber’s determination as to the existence of the species of 

conditional stay of proceedings can best be understood in contrast to its 

earlier judgment of 14 December 2006 in which it determined that a 

permanent stay of proceedings could be imposed by the court.
13

 In the 

absence of reference to stays of proceedings in the Rome Statute or the 

Rules of Procedure and Evidence, the Appeals Chamber found that there 

was implied within the former a power to stay proceedings in the event 

that there were violations of the human rights of an accused “making it 

impossible to piece together the constituent elements of a fair trial.”
14

 The 

Appeals Chamber Judgment on Stay of Proceedings then extends the 

ambit of a stay of proceedings from the 14 December 2006 Judgment to 

include conditional stays.
15

 

The 14 December 2006 Judgment grounded the existence of stays 

of proceedings on article 21(3) of the Rome Statute,
16

 read in conjunction 

with other protections of the rights of an accused.
17

 The Appeals Chamber 

Judgment on Stay of Proceedings offers little exploration of the statutory 

basis for a conditional stay, appearing to suggest that a conditional stay of 

proceedings arises on a similar basis to a permanent stay.
18

 The Appeals 

Chamber also comments in passing that “[t]he Trial Chamber correctly 

noted its responsibility under article 64(2) of the Statute to ensure the 

fairness of the proceedings and the obligation under article 21(3) of the 

Statute to apply and to interpret the Statute consistently with 

internationally recognised human rights”.
19

   

This last sentence appears to indicate a subtle shift in the Appeals 

Chamber’s approach to the legal basis of a stay of proceedings. The 14 
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 Ibid at [39]. 
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December 2006 Judgment focuses entirely on article 21(3) and the rights 

of the accused, thereby characterising a stay of proceedings as a remedy to 

address violations of the human rights of an accused. By acknowledging 

the Trial Chamber’s responsibility under article 64(2) of the Rome Statute 

to “ensure that a trial is fair and expeditious and is conducted with full 

respect for the rights of the accused and due regard for the protection of 

victims and witnesses”, the Appeals Chamber is indicating that a stay of 

proceedings exists not only as a remedy for a rights violation, but also as a 

power of the court itself. This distinction is significant. If a stay of 

proceedings can only be imposed as a remedy to a violation of the rights 

of the accused, the court’s task in imposing a stay will involve an 

objective assessment of whether the right in question has been violated. If, 

however, the granting of a stay of proceedings also engages a broader 

power of the court to govern its trial proceedings, the range of factors 

which the court will consider in granting a stay of proceedings is 

increased. Given the importance of this distinction, the Appeals 

Chamber’s intention to have affected such a shift might have been more 

fully explored. 

The power of the Trial Chamber to impose a stay of proceedings 

also raises a different question which the Appeals Chamber neglected to 

address, namely, whether the power to stay proceedings is, or could be, 

connected to the existence of any inherent powers of the court. In their 

oral submissions to the Trial Chamber, both the Prosecutor and the 

defence submit that the Trial Chamber’s power to stay the proceedings is 

derived not from articles 64(2) or 21(3), but from ‘inherent powers’ of the 

Chamber.
20

 It appears that International Court of Justice (ICJ) and ad hoc 

tribunal jurisprudence supports the notion that the ICC possesses inherent 

powers which might justify the imposition of a stay of proceedings. The 

same assumption appears to have been made by many judges of the ICC. 

Pre-Trial Chamber II has recognised that it has “inherent power … to 

control the proceedings in such a way as to ensure that they be conducted 

fairly and expeditiously”.
21

 The Regulations of the court, which were 

                                                 
20

 Situation in the Democratic Republic of the Congo, The Prosecutor v Thomas Lubanga 

Dyilo, Transcript of Status Conference of 10 June 2008, ICC-01/04-01/06-T-89-ENG at 
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répondre aux ‘Observations de la Défense sur les demandes de participation à la 

procédure a/0010/06, a/0064/06 à a/0070/06, a/0070/06, a/0081/06 à a/0104/06 et 

a/0111/06 à a/0127/06”’, 23 February 2007, ICC-02/04-01/05-211 at 7. 
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drafted by the judges acting in plenary, refer to the existence of inherent 

powers even though the Rome Statute and the Rules of Procedure and 

Evidence do not.
22

 Within the ad hoc tribunals, it has been acknowledged 

that there exists an inherent power which “inures to the benefit of the 

International Tribunal in order that its basic judicial function may be fully 

discharged and its judicial role safeguarded”.
23

 In addition, given the 

context of the ICC as a court established by treaty, it is relevant that the 

ICJ has noted that: 

 
… the Court [the ICJ] possesses an inherent jurisdiction enabling it to 

take such action as may be required, on the one hand to ensure that the 

exercise of its jurisdiction over the merits, if and when established, shall 

not be frustrated, and on the other, to provide for the orderly settlement 

of all matters in dispute, to ensure the observance of the “inherent 

limitations on the exercise of the judicial function” of the Court and to 

“maintain its judicial character” (Northern Cameroons judgement, ICJ 

Reports 1963, at p29).  Such inherent jurisdiction, on the basis of which 

the Court is fully empowered to make whatever findings may be 

necessary for the purposes just indicated, derives from the mere existence 
of the Court as a judicial organ established by the consent of States, and 
is conferred upon it in order that its basic judicial functions may be 

safeguarded [emphasis added].
24

 

 

Despite this available support, the Appeals Chamber fails to clarify the 

precise legal basis of a stay of proceedings and makes no attempt to 

ground the stay of proceedings as a facet of the inherent powers of the 

court. Given that divergent outcomes on the same questions are already 

being reached by different Chambers of the ICC,
25

 opportunities for clear 

guidance by the Appeals Chamber should be embraced. 
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 Regulations of the Court, regs 28(3) and 29(2). 
23

 Prosecutor v Blaskic, Case IT-95-14-AR108bis, ‘Judgment on the Request of the 

Republic of Croatia for Review of the Decision of Trial Chamber II of 18 July 1997’, 29 

October 1997 at [33]. 
24

 Nuclear Tests Case (Australia v France), ICJ Reports 1974 at [23]. 
25

 See e.g. different definitions of ‘personal interests’ in relation to victim participation in 

Pre-Trial Chamber II’s Situation in Uganda, ‘Public Redacted Version Decision on 

victims’ applications for participation a/0010/06, a/0064/06 to a/0070/06, a/0081/06 to 

a/0104/06 and a/0111/06 to a/0127/06’, 13 August 2007, ICC-02/04-101 at [9] and [10]; 

cf Situation in the Democratic Republic of the Congo, The Prosecutor v. Thomas 

Lubanga Dyilo, ‘Decision of the Appeals Chamber on the Joint Application of Victims 

a/0001/06 to a/0003/06 and a/0105/06 concerning the "Directions and Decision of the 

Appeals Chamber" of 2 February 2007’ 13 June 2007, 1CC-01/04-01/06-925 at [28]. 



Stay of Proceedings Before the ICC 

- 111 - 

C. CHANGED CIRCUMSTANCES 

 

Turning to the Appeals Chamber Judgment on Release of the Accused, 

this again demonstrates a failure to make explicit its conceptual basis. 

Fundamentally, this judgment is based on the proposition that, in 

considering that release was inevitable, the Trial Chamber failed to 

properly acknowledge the conditional nature of the stay of proceedings.
26

 

Yet, this single principle is clouded in the Judgment by emphasis on the 

alleged changed circumstances which were apparently not considered. 

This detracts from the fact that the ultimate error of the Trial Chamber 

was the failure to properly consider the character of the stay. 

The Appeals Chamber emphasises at paragraphs 39-41 that 

changes had occurred between the Trial Chamber’s decision to stay 

proceedings of 13 June 2008 and its decision on release on 2 July 2008. 

These apparent changes were embodied in the Prosecutor’s filings of the 

20 June 2008 and 23 June 2008. It is factually inaccurate, however, to 

suggest that the Trial Chamber failed to consider these changes. The 

record of the status conference of 24 June 2008 makes it clear that the 

Trial Chamber was fully aware of and, in fact, dismissed, the relevance of 

these changed circumstances.
27

 Given that it is evident that the Trial 

Chamber had reviewed, considered and formed initial views on the 

proposals in the 20 June 2008 and 23 June 2008 filings, it seems difficult 

to accept the Appeals Chamber’s emphasis on the Trial Chamber’s failure 

to take account of these changes. Moreover, given the evidence that the 

Trial Chamber was fully cognisant of these filings and their effect, a 

degree of discretion should be allowed before the Appeals Chamber 

reverses the Trial Chamber’s findings on the basis of a failure to properly 

consider. Effectively, focus on the factually inaccurate assertion that the 

Trial Chamber failed to consider these changed circumstances, detracts 

from the more fundamental and significant determination that the Trial 

Chamber failed to acknowledge that its stay was not final. 
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D. THE JIGSAW PUZZLE CONTINUES… 

 

The lack of clarity on these fundamental issues make these Judgments less 

useful than they ought to be, which is unfortunate given that both appear 

to reach essentially correct outcomes. On 14 October 2008, the Prosecutor 

supplied the outstanding potentially exculpatory documents in full to the 

Trial Chamber for analysis. The Trial Chamber subsequently lifted the 

stay of proceedings, using procedural devices such as redactions, 

summaries, the provision of alternate evidence and admissions by the 

Prosecutor to ensure the defence’s access to the relevant exculpatory 

material contained within the confidential documents.
28

 On the 26 January 

2009, almost three years since Mr Thomas Lubanga Dyilo was transferred 

to the ICC, the trial commenced. The opening remarks of the defence 

emphasised the detrimental effect of a number of procedural 

improprieties, in particular those relating to disclosure. The defence 

highlighted the prejudice caused by the provision of only summaries, 

redactions and alternate evidence claiming that they require the defence 

“to fine-tune its skills of jigsaw puzzling”.
29

 The defence’s ultimate 

direction is clear as counsel summarises by asking the court “how can we 

have a fair trial under the conditions I have just mentioned?”.
30

 Article 

81(1)(b) of the Rome Statute  allows a convicted person to make a final 

appeal based on procedural error or on any other grounds which affect the 

fairness or reliability of proceedings. Thus, it appears that the Appeals 

Chamber may not have heard the last of these issues. As the defence 

contemplates the ‘jigsaw puzzle’ of exculpatory evidence with which it is 

faced, the court itself contemplates the even larger puzzle of 

simultaneously respecting the accused’s right to a fair trial and the safety 

of the individuals and organisations whose information enables the 

prosecution to pursue investigations and cases. Faced with such a complex 

puzzle, the value of conceptual clarity by the Appeals Chamber cannot be 

overestimated. 
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REPORT FROM THE PRIVATE LAW FORUM: 

PERSONALITY RIGHTS 

 
Rebecca MacLeod

°
 

 

 

 

On the 4th of February, Professor John Blackie of the University of 

Strathclyde spoke on “Personality Rights – Doctrinal History in Europe 

and Scotland” at the Private Law Forum. 

 

Professor Blackie’s initial outline of the views of Professors Reinhard 

Zimmermann and James Gordley (important Rechtwissenschaftler of our 

time) showed, among other things, that this area of law may be traced 

back to iniuria in Roman law. The differences between the views of 

Zimmermann and Gordley concern not the identity of the common 

ancestor (Roman law), but the identity of its descendants. It was, 

therefore, most appropriate that as an aid to exposition of a third model of 

this family tree – the Blackie model – we were presented with two 

diagrams of root and branch: “The delict of iniuria in Scotland in 1700” 

and “The delict of injury in 1850”, each illustrating the actions in delict 

flowing from the head concept. It was a point well made that changes in 

available delictual actions track the shifting mores of society. 

As attractive as reducing legal development and relationships to 

tabular form is, it always entails the danger of oversimplification. While 

Blackie recognised this, the message conveyed was that it is in fact 

modern scholarship which oversimplifies this area of the law. This 

scholarship was not inaccurate; rather, much detail had been “lost” or 

“washed out” by, or before, the modern exposition of the area. This he 

related to a perennial problem for lawyers: the tension between providing 

detailed sets of rules and working with general principles. Blackie stated 

that, in Scotland, there is a greater degree of complexity at the ‘rule’ level 

than is currently recognised. However, additionally, the higher level 

principles in delict have been rarely expressed in Europe (including 

Scotland), at least prior to the nineteenth century codification, which, as 

we know, did not extend to Scottish soil. Blackie depicted a need for 
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greater familiarity with the structure of delict: how do its constituent parts 

relate to one another? 

An education in legal research and scholarship, this event was 

superb. Those wishing to know more can look forward to Blackie’s 

forthcoming article on the subject (with greater emphasis on the European 

dimension) in volume 13(1) of the Electronic Journal of Comparative 

Law (http://www.ejcl.org/index.html), and also the publication of Rights 

of Personality in Scots Law: A Comparative Perspective (eds Niall Whitty 

and Reinhard Zimmermann), to which he contributes a chapter. 
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