
 

�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�

����������	��
��
�

 



 

 

 

 

 

���������
�����������
�������

�
�����

�
����������		�����
�
�
�
�



 

 



 

�

� �!"#�$%��&# �!&��'���������
�����

�
�

%(!(�'�)�*���� �!&�
�

�
��%
+��
,�-��������
 �+��.�*��	�����
,�������+�����-
����

�

�
� �&(����!�-%��/�

�
-�����%����
���� *����&
����.� 0���������	
��

 

�

1'!'$�!$�� �&(���
�

$�����/�.��� ����22��3����
 

�

� �&(���
�

0�����"�	�
�� -�����/���2�	�
1
����

4��������������

� �
� �

 

�
���������������
�
���+������������	5���
���	��

���������
�.�
�	6�



 

�



 

 

 

FOREWORD 

BY 

LORD HOPE OF CRAIGHEAD KT 

 
 
In my foreword to the first edition of the Edinburgh Student Law Review I emphasised 
that this is pre-eminently a publication by and for students and that its aim is to enhance 
standards of thinking and writing about law and to promote discussion among all those 
who are studying law, at whatever level this may be.  
 
It is very encouraging that the Review has achieved sufficient success to justify the 
publication of a second edition.  Not all projects of this kind are able to do this.  But I was 
confident that sufficient thought and planning had gone into this venture to enable it to 
achieve the recognition among its readership that it deserves.  So it has proved, and I 
extend my warmest congratulations on this achievement to the editors. 
 
Congratulations too are due to the contributors. Without them and their enthusiasm for 
the topics about which they have written the review could not, of course, sustain itself.  
As I mentioned last time, law is pre-eminent among the professional disciplines in its use 
of words to convey ideas.  Thinking and writing about law is an essential part of legal 
training, as is the communication of ideas about law.  The scope and variety of the papers 
and reviews that have been included in this edition are ample testament to the high quality 
of thought and self expression that characterises the student body at all levels of study in 
the Law School at Edinburgh.   
 
I know that all those involved in this project will have worked very hard to produce this 
edition and to ensure that it maintains the standards that were set by its predecessor.  Its 
publication is their reward.  I hope very much that this will encourage others to follow in 
their footsteps as one edition follows on after another.           

 
David Hope 

 
January 2010    



 

 



 

 

 

EDITORIAL 
 

 
Welcome to the second issue of the Edinburgh Student Law Review. This is a publication 
by students, for students, which aims to showcase the work of people at all stages of 
undergraduate and postgraduate legal study. We are delighted to be able to again present 
contributions from LLB, LLM and PhD students. The submission of exemplary 
dissertations, essays, well-researched and argued pieces written specifically for the 
Review, case notes, legislation reviews, book reviews or legal system summaries, 
provides an opportunity for all students, within the law school, to become involved. With 
over 80 PhD students currently based in the Edinburgh Law School, there is 
unquestionably a wealth of interesting and innovative research taking place. We would 
therefore particularly like to encourage PhD students to submit an outline of their 
research or even part of their thesis. On the production side, undergraduate and 
postgraduate students can get involved in copy editing and peer reviewing. We hope you 
enjoy reading this issue and that it will provide motivation and inspiration for you in your 
studies. 
 
We are grateful to Lord Hope, who has kindly agreed to continue as our Honorary 
President. We are indebted to our peer reviewers (who must remain anonymous), those 
upon whom we called for their copy editing services, and the Edinburgh Law School staff 
who have given us words of advice and encouragement. Finally, we would like to thank 
our sponsors without whom production of the print version of this issue would not have 
been possible. 
 
 
 

Editorial Board 
Edinburgh Student Law Review 

January 2010 
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A. INTRODUCTION 

 
The modern English law conception of the banker’s duty of confidentiality was 
enunciated in the Tournier case1 in which it was confirmed that it is a legal one 
arising from the bank-customer contractual relationship. However, Bankes LJ 
regarded it not as an absolute duty but one that was subject to qualifications that 
could be characterised under four key heads. These are if: (i) disclosure is 
required under compulsion of law; (ii) a duty to the public exists to disclose; (iii) 
disclosure is in the interests of the bank; or (iv) the customer has expressly or 
impliedly consented to disclosure. 

 
 

                                                 
∗ Tara Walsh is currently studying towards an LLM in European Law at the University of 
Edinburgh.  
1 Tournier v National Provincial & Union Bank of England [1924] 1 KB 461 at 471-473. 
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B. EARLY LEGISLATIVE INTERVENTION 

 
Notably, it was the authors of the Jack Report in 1989 who attacked the “torrent 
of new legislation” that represented a “serious inroad into the whole principle of 
customer confidentiality.”2 They were referring to, and cited, at least nineteen 
examples of statutory provisions that required the banker’s duty of 
confidentiality to be overridden, primarily for the purposes of criminal and 
regulatory investigations, in particular Police and Criminal Evidence Act 1984 
(“PACE”). From the banker’s perspective, the Barclays Bank plc case3 provides 
helpful guidance as to the extent to which legislation, in this case section 9 of 
PACE, has been able to erode the banker’s duty of confidentiality and is capable 
of imposing further obligations on banks. The court confirmed “the duty to 
maintain confidentiality is not all-embracing”4 and it did not go so far as to 
require a bank to inquire into the validity of the legal grounds being relied upon 
for disclosure: essentially a bank is not required to take proactive steps to protect 
the position of the customer vis-à-vis an investigating authority. This type of 
intervention can be readily justified pursuant to one of the Tournier 
qualifications: compulsion of law. However, it does not seek to extend the scope 
of this Tournier qualification, it merely operates within its framework, albeit 
voluminously. 

Furthermore, many of these early statutory limitations on the general duty of 
confidentiality owed by the banker to his customer could also be justified on 
public interest grounds. As Lord Donaldson of Lymington MR has indicated 
there are few better examples of serving the public interest than assisting the 
police with criminal investigations.5 

 
 

C. LEGISLATIVE ACTIVISM – THE PROCEEDS OF CRIME ACT 

(“POCA”)
6
 

 
In recent years, there has been a bout of legislation in the United Kingdom to 
tackle ‘white collar’ crime. Financial institutions are being required to participate 
in this battle against serious offences, like money laundering. And it is a sizeable 
issue; recent estimates suggest that as much as $1 trillion is annually being 
illegally laundered worldwide7 and it is often banks that facilitate these activities. 

                                                 
2 UK Government, White Paper on Banking Services: Law and Practice (“The Jack 
Report”) (Cmnd 1026: March 1990). 
3 Barclays Bank plc (trading as Barclaycard) v Taylor [1989] 1 WLR 1066. 
4
 Ibid. 

5 Ibid at 1074 per Lord Donaldson of Lymington MR.  
6 Proceeds of Crime Act 2002 (c.29) (“POCA”). 
7 KPMG’s “Global Anti-Money Laundering Survey” (2007) at 4. 
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It has been noted that “it is equally immoral not to participate in efforts”8 to 
counter the threat posed by such offences and, as a result, banks are being called 
upon to participate in the efforts to tackle it.  One of the results, instigated by an 
EC Directive, and subsequently updated on two occasions (the “Money 
Laundering Directive”)9, is POCA.  

Money laundering is essentially the process of converting the proceeds 
of crime into ‘clean’ money by moving the ‘dirty’ money through a series of 
transactions to conceal its illegal origins. After being ‘washed’ through the 
financial system, it emerges as ‘clean’ money and the criminal can then 
legitimately use the proceeds without fear of the ‘dirty’ money being linked back 
to the original criminal act(s). The requirements imposed by the United Kingdom 
in respect of money laundering go beyond the minimum standards set out in the 
Money Laundering Directive. As an example, it10 defines “criminal activity” 
with respect to serious crimes, such as drug trafficking or corruption, whereas 
POCA encompasses any criminal act. Consequently, its potential scope is 
broader and the onus on the persons to whom the provisions apply, including 
banks, is greater. There are three principal offences under POCA11: (i) 
concealing; (ii) arranging; and (iii) acquisition, use or possession. Accompanying 
these offences is a reporting obligation imposed upon regulated persons, for 
example; bankers, accountants and lawyers under section 330 POCA. It imposes 
an express duty on bankers, as regulated persons, to report any actual knowledge, 
or suspicion, or in circumstances where that person has reasonable grounds for 
knowing or suspecting, that someone (i.e. a customer of the bank) is involved in 
money laundering. 

The section 330 statutory duty represents an obvious challenge to the 
duty of confidentiality owed by the banker to his customer. Until POCA, many 
of the legislative interventions to the general duty of confidentiality could be 
characterised as ‘reactive’. A bank was only required to make disclosure upon 
receiving a request by a relevant authority. While the initial inroads were 
multiple, given they could be justified within the traditional qualifications to the 
general duty of confidentiality owed by a banker, their imposition was not often 
questioned. However, not only does POCA represent yet another legislative 
departure from the general duty of professional secrecy, it shifts the burden onto 
banks to monitor and report on their customers. By requiring banks to act 
‘proactively’, the section 330 reporting requirement is actively inviting a bank to 
breach its banker’s duty of confidentiality. This is a difficult proposition for 

                                                 
8 V Mitsilegas, ‘Money laundering counter-measures in the European Union: a new 
paradigm of security governance versus fundamental legal principles’ (2003) Kluwer 

Law International at 133. 
9 Council Directive 1991/308/EEC OJ 1991 L166, updated by Council Directive 
2001/97/EC OJ 2001 L344 and Council Directive 2005/60/EC OJ 2005 L309/15. 
10 Council Directive 2001/97/EC OJ 2001 L344/76. 
11 POCA ss 327-329. 
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many banks, not least because it is such a wide and heavy burden, but also 
because it represents a serious challenge to a bank’s ability to maintain 
professionalism and to ensure customers have confidence in them as financial 
institutions, rather than police ‘snitches’. 

The breadth of the section 330 reporting obligation is highlighted by the 
characterisation of ‘suspicion’. It is not necessary for a suspicion to be a 
reasonably held one,12 it is sufficient that it is a genuinely held one. It must be, at 
the very least, more than merely “fanciful”.13 Such an explanation is hardly 
helpful. For example, if a relatively new bank customer wishes to deposit a large 
sum in cash and immediately wire funds to a foreign account, should the conduct 
be reported? What if that new customer simply made the large cash deposit, 
would that activity also necessitate disclosure to the firm’s money laundering 
officer? The fact that the banking sector accounted for over 115,000 of the 
Suspicious Activity Reports (“SARs”) made in 2004, representing over 75% of 
all SARs made, demonstrates the size of the challenge facing banks to comply 
with POCA.14 

 
 

D. POCA: A THREAT TO BANKERS’ PROFESSIONALISM 

 
More troublesome is the way the reporting obligation sits uncomfortably with 
other offences under POCA. These potential conflicts were exposed in Bowman 

v Fels
15 which involved a property dispute between an unmarried couple. One of 

the solicitors involved became suspicious of certain financial activities of the 
defendant. To avoid being regarded as “concerned in an arrangement” (section 
328 POCA) that facilitates money laundering, the solicitor relied on the defence 
of reporting his suspicion under section 338 POCA to the National Criminal 
Intelligence Service (now the Serious Organised Crime Agency or “SOCA”). 
The problem for the solicitor was that by reporting his suspicion, he had 
breached legal professional privilege. However, failing to do so and continuing 
to act for the defendant could trigger the section 328 offence. Also, by then 
informing his client of his disclosure, it would have given rise to the offence of 
tipping-off (section 333 POCA). The question which the court was required to 
consider was whether the ordinary conduct of legal proceedings came within the 
ambit of POCA’s “arrangement” offence. Referring to the wording and purpose 

                                                 
12

 Shah v HSBC Private Bank [2009] 1 Lloyd’s Rep 328 at 336 per Hamblen J.  
13 R v Da Silva [2006] 4 All ER 900 at para 16 (and applied in K Ltd v National 

Westminster Bank plc [2006] EWCA Civ 1039). 
14 M H Fleming, “UK law enforcement agency use and management of suspicious 
activity reporting: towards determining the value of the regime” (2005) University 
College London. 
15 Bowman v Fels [2005] 1 WLR 3083. 
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of the underlying Money Laundering Directive, it was held it was not its 
intention to cover or affect the ordinary conduct of litigation. To have held 
otherwise would deny many defendants access to justice because solicitors 
would be unable to act for them due to the effects of the money laundering 
legislation. Given that recital 48 of the Money Laundering Directive, while not 
legally binding but nonetheless a useful interpretative tool, expressly mentions 
that it should be enforced in a manner consistent with the European Convention 
on Human Rights, it would be difficult to interpret POCA in a way which denied 
a fundamental right, such as access to justice.  
While this clarifies the position for lawyers, legal professional privilege and 
court proceedings are not directly analogous to the banker’s duty of 
confidentiality and its contractual relationship with customers, though some 
clarity was achieved in the decision in Squirrell

16. The bank became suspicious 
that a customer’s account was being used for the proceeds of crime so it took 
actions to freeze it. The bank did not tell the customer of its actions and the 
relationship manager refused to speak with the client. In doing so, the bank had 
breached the duty of confidentiality that it owed to this customer. However, the 
bank’s actions were justifiable pursuant to POCA. In order to avoid becoming 
involved in an illegal “arrangement” under section 328(1), the bank relied on the 
defence available pursuant to section 328(2), by making appropriate disclosure to 
the relevant authorities. It did not move the suspect funds until it had obtained 
consent. In the view of Laddie J, the bank’s conduct was “unimpeachable”. As a 
result, regardless of the reasonableness or ultimate truth of a “suspicion”, a 
customer may have his account frozen without explanation by its bank, causing 
it, in the case of a false allegation, to suffer personal harm or consequential loss 
to its business through an inability to trade (as was the case on the facts of 
Squirrell

17), and have no real remedy against the bank. This is the present state of 
affairs, unless it can be established that there was some fault element on the part 
of the bank, such as a delay by the bank in making its disclosure to the relevant 
authorities thereby prolonging the period of hardship when the customer’s 
account was wrongly frozen. 

In Shah,
18 it was confirmed that in circumstances where a bank has breached 

its duty of confidentiality to its customer by reporting suspicions to SOCA, if 
those “suspicions” later appear to be unfounded, it does not deprive the 
disclosing bank of the protection from liability that is available to it under 
POCA. While comforting for the banks, the arguable result is that it encourages 
banks to always report suspicions at the expense of a customer’s expectation to 
have its information treated confidentially.  

 

                                                 
16 Squirrell Ltd v National Westminister Bank plc [2005] EWHC 664 (Ch). 
17 Ibid. 
18 Shah (n 12). 
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E. BANKER’S DUTY OF CONFIDENTIALITY: PROTECTED BY 

PRIVACY LAW? 

 
There has been increasing speculation as to whether the banker’s duty of 
confidentiality forms part of the fundamental right to privacy.19 While it is not 
afforded the protection of the criminal law in the same way that it is protected in 
France, which, it has been argued, converts privacy from being a simple 
contractual duty into a fundamental right,20 the Human Rights Act 1998 may be 
useful in this regard. Though first, it must be established that reliance can be 
placed on a convention right; in this case it would be the right to have one’s 
private life respected under Article 8(1) of the European Convention on Human 
Rights (“ECHR”). It is worth noting this argument only has relevance to personal 
customers rather than in a commercial context. The Strasbourg court has on 
many occasions21 considered the type of information concerning an individual 
which is worthy of Article 8(1) protection and the collection, storage and 
retention of personal data is something it appears to accept as falling within that 
ambit. As a result of Z v Finland,22 it is perhaps possible to make a direct link 
between the personal information stored by a bank and Article 8(1).23  This case 
concerned medical data. In its justification, the court stated that: 
 

It is crucial not only to respect the sense of privacy of a patient but also 
to preserve his or her confidence in the medical profession and in the 
health services in general.24 
 

By analogy, protecting a customer’s personal banking information is an example 
of storing information of a personal nature, release of which could be potentially 
damaging to that individual (for example, negligent release by the bank of 
information to a credit reference agency). Furthermore, preserving the secrecy of 
that information is crucial to an individual’s ability to place faith in its bank and 
the financial community more generally. 

If an individual’s personal banking data is afforded the protection of 
Article 8(1), it then raises the question of whether Article 8(2) could be used to 

                                                 
19 V Mitsilegas (n 8) at 128; R Stokes, ‘The banker’s duty of confidentiality, money 
laundering and the Human Rights Act’ (2007) JBL 502. 
20 M Contamine-Raynaud, ‘Le Secret Bancaire et le Controle de l’Etat sur les operations 
de change et sur les effets delicteux-France’ in P Bernasconi, Money laundering and 

bank secrecy (1996) at 125. 
21 Leander v Sweden (1987) 9 EHRR 433; Gaskin v United Kingdom (1989) 12 EHRR 
36. 
22 Z v Finland (1997) 25 EHRR 371. 
23 R Stokes (n 19). 
24 Z v Finland (n 22) at para 95. 
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justify disclosure of such information. It permits disclosure if it is “in accordance 
with law and is necessary in a democratic society in the interests of national 
security, public safety or the economic well-being of the country.” POCA has a 
statutory footing and seeks to prevent serious crimes and, in doing so, serves two 
purposes for the citizen: (i) protecting him against the fear of being the victim of 
such crimes; and (ii) ensuring that he can have confidence in the financial 
institutions concerned. Nonetheless, it leads to the question of whether this 
interference in the banker’s duty of confidentiality is proportionate to the aims it 
is seeking to achieve? 

In considering proportionality in the context of fundamental rights, Lord 
Steyn has taken the view one cannot doggedly concentrate on upholding 
fundamental rights, such as the right to private life, at the expense of broader 
public interest concerns; fundamental rights are not, in his view, “unlimited”.25 
What is required is a balancing act between the competing interests to the 
individual and the public at large. In particular, the nature of the interference 
should be considered. It has been suggested that the reporting obligation under 
section 330 POCA is a disproportionate interference with the banker’s duty of 
confidentiality.26 This is because of the incredibly broad application of the term 
“suspicion”. Though, in Shah,27 it was confirmed that to add a “reasonableness” 
requirement would be an unhelpful and unmanageable burden on banks.28 So 
long as a bank is required to report any suspicion, it is clear the duty to report 
arises as soon as those suspicious circumstances present themselves. However, if 
the bank were then required to consider the reasonableness of its suspicion, it 
would require the bank to take on the role of police officer by weighing the 
evidence available to him – this could ultimately delay detection and prevention 
of a serious crime. Furthermore, given the information disclosed about a 
customer is limited to the circumstances directly linked to the ‘suspicion’, the 
interference can be regarded as a narrow one which is justifiable in light of the 
greater social benefit to society; protection against criminals engaged in money 
laundering. 

It is arguable that the banker’s duty of confidentiality could be protected 
through human rights jurisprudence but it has yet to be tested in the English 
courts. The key question for any court will be whether the disclosure 
requirements of POCA are proportionate under Article 8(2) of the ECHR?29 It is 
very likely that the court would need to balance the right of an individual against 
the benefits to society and, therefore, consider the public interest element in 

                                                 
25 Brown v Stott [2003] 1 AC 681 at 707 per Lord Steyn. 
26 R Stokes (n 19). 
27 Shah (n 12). 
28 Ibid at 336 per Hamblen J. 
29 Considered by R Stokes (n 19). 
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disclosure. Disclosure in the public interest is itself one of the four key Tournier 
qualifications to the general professional secrecy rule. 

 
 

F. PUBLIC INTEREST ERODING THE BANKER’S DUTY OF 

CONFIDENTIALITY 

 
The English courts have on numerous occasions considered the notion of ‘public 
interest.’ Arguably, judicial activism in this area represents a greater (or, at least 
equally substantial) inroad into the banker’s duty of confidentiality. In the Price 

Waterhouse case,30 concerning the question of whether accountants could 
disclose information protected by the banker’s duty of confidentiality to a non-
statutory tribunal, Millett J noted that while the banker’s duty of confidentiality 
has been singled out for special protection, in cases of “sufficient gravity”, 
disclosure, particularly where it was limited, could be justified. In fact: 
 

In certain circumstances the public interest may be better served by a 
limited form of publication perhaps to the police or some other authority 
who can follow up that suspicion that wrongdoing may lurk beneath the 
cloak of confidence.31 
  

By complying with POCA, a bank is disclosing to a limited number of people 
only – the relevant authorities, most likely a police officer or SOCA – and the 
disclosed information is itself limited to that which relates to the suspicion. By 
doing so, it is arguable disclosure is proportionate to the legitimate aim of 
detecting crime and, as Millett J noted, serving the important public interest in 
“effective regulation and supervision of authorised banking institutions and the 
protection of depositors.”32 If the suspicion is unfounded, the confidence can still 
be protected, due to its limited disclosure, which was a point noted by the Court 
of Appeal in Francome v Mirror Group Newspapers Ltd.

33  
If it is accepted that circumstances requiring disclosure in order to serve 

the public interest do not necessarily have to be justified by reference to statutory 
authority as occurred in the Price Waterhouse case,34 the result is that it exposes 
banker’s duty of confidentiality to attack on wider, unknown grounds. It will be 
for the court, on a case-by-case basis, to consider whether there is a greater 
public benefit to be served by disclosure. The recent infamous case involving 

                                                 
30 Price Waterhouse v BCCI Holdings (Luxembourg) SA [1992] BCLC 583 (Ch). 
31 Ibid per Millett J at 596. 
32 Ibid per Millett J. 
33 [1984] 2 All ER 408.  
34 Price Waterhouse (n 30). 
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press disclosure of a sadomasochistic encounter involving Max Mosley35 
reinforced two guiding principles in this area of law that are relevant to 
interferences in the banker’s duty of confidentiality. Firstly, one must distinguish 
between information that is in the public interest and information that is merely 
interesting to the public and, secondly, it must be shown that any interference, if 
it is to be made, is proportionate. The parameters of the public interest 
qualification appear to have been stretched beyond mere legislative intervention 
and it will fall upon the courts to consider the weight to be given to the banker’s 
duty of confidentiality in the context of the broader benefits to the public. 

Nonetheless, even in situations where a public interest element is 
identified, the English courts are not willing to attach responsibility to a third 
party, such as a bank, to voluntarily disclose information in his possession that 
may assist an inquiry or investigation, in which it has no prior involvement. A 
banker should not voluntarily disclose information if to do so would break his 
duty of confidentiality owed to his customer. The position for the banker is, as 
Millett J notes, that: 

 
If it is a question of volunteering disclosure, the choice should surely be 
taken by the person to whom the duty of confidence is owed rather than 
by the person who owes it.36 
 

It is comforting that while the “public interest” Tournier qualification seems to 
have been broadened to situations requiring disclosure to serve a public interest 
that is not based upon law or regulation, this burden remains ‘reactive’, and not a 
‘proactive’ one. 

If a bank is unsure whether it should disclose information for fear of 
breaking its duty of confidentiality, it always has the option to seek the consent 
of the customer. Wherever possible, that consent should be in writing for the 
sake of clarity and certainty. Of course there may be situations where it is not 
possible, for example, for fear that in seeking customer consent, the bank tips off 
a customer to the existence of a criminal investigation into his business activities 
and triggers liability for the POCA tipping off offence. 

 
 
 
 
 
 
 

                                                 
35 Mosley v News Group Newspapers Ltd [2008] EWHC 1777 (QB). 
36 Price Waterhouse v BCCI Holdings (Luxembourg) SA [1992] BCLC 583 (Ch) per 
Millett J at 599 
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G. SOFT LAW INTERVENTION 

 
The Lending Code (the “Code”) is a voluntary code of good practice that most 
financial institutions in the UK have adopted for dealing with individual 
customers and micro-enterprise customers.37 The Code’s application is limited to 
financial products and services required by an individual or micro-enterprise 
business to manage daily needs. Institutional compliance is monitored by the 
independent Banking Code Standards Board. In adopting it, it is assumed that the 
Code’s terms form part of the banker’s contract with its customers. One of the 
key commitments for banks is to keep personal information of customers 
“private and confidential”.38 There are other carve-outs for disclosing 
information, such as if a bank is asked to disclose customer information to a 
prospective guarantor39 or to provide information to a credit reference agency,40 
but in these situations, the bank must obtain customer consent. Assuming the 
Code does form part of the banker’s contract with its customer (Lord Browne-
Wilkinson commended it is as demonstrative of “good banking practice”41 and 
the court was recently willing to consider and apply its provisions in a dispute 
relating to a bank-customer contract42), it is arguable that, for disclosures covered 
by any of the four Tournier qualifications (and not expressly dealt with 
elsewhere in the Code), the Code is authority for the existence of customer 
consent to the disclosure of confidential information. 

Even though the Code’s provisions on confidentiality may be regarded as yet 
another attempt to override the banker’s duty of confidentiality, in the areas that 
it does cover, its general prescriptive nature does in fact provide helpful guidance 
on how a bank ought to behave with respect to a customer’s confidential 
information. While a strict approach is not taken to its interpretation, the courts 
are clear that the Code cannot be used as a means to imply substantive 
contractual terms (by an extension of its general ‘fairness’ requirement) into the 
bank-customer relationship. This provides comfort to banks that the Code is not 
a malleable tool to be employed by customers who feel aggrieved at the way 
their confidential information has been handled. Indeed, this ought to be the case 
given that the Code is an industry developed standard.  

 

                                                 
37 “Micro-enterprise customers” means a business that employs fewer than 10 persons 
and has a turnover or annual balance sheet that does not exceed two million euros, 
Article 1 of the Lending Code, 1 November 2009. 
38 Article 13 of the Lending Code, 1 November 2009. 
39 Ibid Articles 119-120. 
40 Ibid Articles 34-36. 
41 Barclays Bank plc v O’Brien [1994] 1 AC 180 per Lord Browne-Wilkinson at 198. 
42 R (on the application of Norwich & Peterborough Building Society) v Financial 

Services Ombudsman [2003] 1 All ER (Comm) 65. 
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H. GUARANTOR PROTECTION AT THE EXPENSE OF THE 

BANKER’S DUTY OF CONFIDENTIALITY 

 
Another way the banker’s duty of confidentiality is undermined is through the 
need to protect the position of guarantors of bank customers. The general 
position has been that a bank is under no duty to disclose information on its 
customer to a third party, who is agreeing to act as a guarantor for that customer, 
even if the bank may have information relevant to the guarantor’s decision to act 
as surety.43 The House of Lords in Hamilton v Watson

44
 noted that a bank is not 

under an obligation to disclose all material facts to a guarantor as to do so would 
place an onerous burden on them – it is only required to disclose anything that 
“might not naturally be expected to take place between the parties”45 to the 
transaction. Unhelpfully, the Law Lords did not expand on what it felt would be 
so unusual as to warrant disclosure. The House of Lords in Etridge

46 have 
provided some further guidance on this point: 

 
A creditor is obliged to disclose to a guarantor any unusual feature of the 
contract between the creditor and the debtor which makes it materially 
different in a potentially disadvantageous respect from what the 
guarantor might naturally expect. 
 

Nonetheless, it still leaves many questions unanswered. What level of knowledge 
should be attributed to the guarantor? Is the guarantor assumed to have the skills 
and knowledge of a commercial banker or just a retail customer? To what extent 
must the creditor bank make enquiries with the parties to establish what 
information has been disclosed by the debtor? In Cooper v National Provincial 

Bank Ltd,
47 the material fact of which the bank was aware, but which it failed to 

disclose, was that the husband of the debtor was an undischarged bankrupt and 
he had authority to use the account for which the debtor was then seeking the 
guarantee. The Court of Appeal did not regard this fact as so material that it 
required disclosure. More recently, in the Levett

48 case, a bank failed to disclose 
to a guarantor the terms of a facility letter that superseded, and was substantially 
different, from the terms of the guarantor’s memorandum of deposit of the 

                                                 
43

 Davies v London and Provincial Marine Insurance Co (1878) 8 Ch D 469 at 474 per 
Fry J. 
44 Hamilton v Watson (1845) 8 ER 1339. 
45 Ibid at 1344 per Lord Campbell. 
46 Royal Bank of Scotland v Etridge [2002] 2 AC 773 (HL), at para 81. 
47 Cooper v National Provincial Bank Ltd [1946] KB 1 . 
48 Levett v Barclays Bank plc [1995] 1 WLR 1260. 
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Treasury stock.49 Given that the changes significantly impacted upon the 
guarantor’s risk, it was held that the differences should have been disclosed by 
the bank to the guarantor. It is difficult to draw clear-cut distinctions between 
these cases. The courts appear to consider the bargaining strength of the parties, 
their skill and knowledge, and whether it would have been possible to obtain the 
‘unusual’ information other than from the bank by making appropriate inquiries. 
The problem for the bank is that a failure to disclose material facts to a guarantor 
may invalidate the security but yet disclosure of customer information to the 
guarantor may breach the banker’s duty of confidentiality.  

The banks themselves have, to some extent, intervened to help clarify the 
position through setting out provisions in its industry developed Code. It requires 
a bank to seek consent prior to disclosing customers’ confidential information50 
to a guarantor. It also allows a bank to inform the guarantor of the nature of the 
liability and its extent. It encourages guarantors to seek independent legal advice. 
Once again, this adds clarity to the position with the individual customer (and 
small businesses) but it does not settle the position in a commercial context. 
Arguably, a commercial guarantor, familiar with the relevant market, ought to 
know the risks associated with their commitment. However, Levett

51 acts as 
authority for the proposition that there still can be circumstances in a commercial 
setting when the duty to disclose information to a guarantor overrides the 
banker’s duty of confidentiality. Ultimately, and perhaps unhelpfully, it will turn 
on the circumstances of each case. To avoid liability, the safest option for banks 
is to always seek the consent of its customer prior to any disclosure of 
information. Other potential safeguards would be to advise the guarantor to seek 
independent legal advice and instructing it, if it requires information on the 
customer-debtor, to directly consult him.52  

Legislation has been considered as a solution to the dilemma facing bankers 
between keeping information of customers confidential and its duty to disclose 
material unusual facts to a guarantor. The New South Wales Commission 
recently prepared a draft law that would require a bank to disclose the financial 
risk information that it holds on its customers and require it to inform the 
potential guarantor of any known defaults by its customer-debtor in the previous 
two years.53 To effectively tackle the varied circumstances in which banks seek 
security for liabilities of their customers, the legislation would need to avoid an 
overly prescriptive approach. Even so, it remains unclear whether banks and their 
customers would welcome yet another regime which permissively attacks the 

                                                 
49 Ibid.  
50 Articles 119-120 of the Lending Code, 1 November 2009. 
51 Levett (n 48). 
52 C Y C Chew, ‘Disclosure of information by the bank – protection of the guarantor’s 
rights or a threat to the doctrine of confidentiality’ (2009) JIBLR 313. 
53 New South Wales Law Reform Commission Report 107 Guaranteeing someone else’s 

debts (November 2006). 
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banker’s duty of confidentiality. While it would offer certainty, it would 
represent another circumstance which would require a bank to break its 
confidence – yet again threatening banks’ professionalism. 

 
 

I. THE EVOLVING WORLD OF BANKING 

 
While the legislature and the judiciary have been increasingly threatening the 
scope of the banker’s duty of confidentiality, most notably through the ever-
expanding number of limitations falling under two of the Tournier qualifications; 
the compulsion of law and public interest exemptions, its scope is also being 
challenged by fundamental changes in the nature of banking itself. The 
consequence of now using electronic fund transfer systems are: (i) the creation of 
greater number of customer records; (ii) the generation of more easily 
interceptable data, and (iii) the exposure of customer data to a greater number of 
third parties.54 The burden on banks to maintain confidentiality is greater than 
ever and demands even more sophisticated capture and control systems. Money 
laundering requirements have added to the onus too (even despite the 
implementation of the ‘lighter touch’ Money Laundering Regulations 2007, such 
as permitting reliance on third parties’ identification) by requiring significant 
amounts of data (both to initially identify the client and as part of ongoing 
monitoring55) to be retained by banks generally for a five year period.56 

The internet era has also significantly impacted upon the way in which 
customers interact with banks. For banks, there is the benefit of being able to 
attract customers without operating through branch offices. However, internet 
banking also creates new legal and practical challenges – most notably the ability 
of banks to safeguard customer information and protect online transactions. Not 
only must banks ensure personal data is not inappropriately disclosed but also 
that it is not intercepted or modified. Techniques such as encryption, use of 
passwords and digital signatures are employed. The Data Protection Act 1998 
requires banks, as data controllers, to inform customers when personal 
information is being processed by either it or on the bank’s behalf.57 Given that 
banks invariably provide their service through internet service providers 
(“ISPs”), they must obtain customer consent, which is often achieved through the 
provisions of the banks’ standard terms and conditions, and ensure that the ISPs 
take appropriate steps to safeguard the personal data that they handle on behalf of 
the bank. To benefit from the new digital internet age of banking, banks must be 

                                                 
54 F Alqudah ‘Banks’ duty of confidentiality in the wake of computerised banking’ 
(1995) JIBL 50. 
55 Article 8 of the Money Laundering Regulations 2007 SI 2007/2157. 
56 Ibid Article 19 (3). 
57 Data Protection Act (c.29) s 7. 



Edinburgh Student Law Review 

14 

prepared to accept the intensified burden on safeguarding the information of their 
customers. 

 
 

J. CONCLUSION 

 
The banker’s duty of confidentiality remains alive and intact even in the face of 
new associated legislation and what some might regard as judicial activism. The 
limitations on the general duty have developed and expanded primarily through 
two of the Tournier qualifications on the general duty: compulsion of law and 
public interest grounds. Though, perhaps the greatest attack of all is the 
“proactive” reporting requirement under section 330 POCA. 

Banks must be prepared to continually protect, monitor and update 
systems for the collection, retention and storage of increasing amounts of 
information about their customers in the new global era in which banks operate 
as multifunctional global institutions. 

To answer the question “what is a bank?” it has been said, “[it] will be 
answered differently from time to time, and place to place”58 – in today’s 
environment, it demands banks to be risk-aware, well-organised and transparent 
institutions. To achieve confidence in the banking sector, banks must appear to, 
and actually conduct themselves in a professional manner, and at the heart of 
achieving that aim is the ability to uphold the banker’s duty of confidentiality. 
After all: 

 
The disclosure of information to others by people obtaining it under the 
cloak of confidentiality is inherently repugnant.59 

                                                 
58 Woods v Martins Bank Ltd (1958) 1 QBD 55 per Salmon LJ. 
59 J Wadsley ‘Painful perceptions and fundamental rights – anti-money laundering 
regulations and lawyers’ (2008) Comp Law 67. 
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A.  INTRODUCTION 

 
Scots law has enjoyed something of a unique doctrinal institution for several 
centuries now, namely, its recognition of the legally binding promise.1 It 
recognises the binding nature of a unilateral, informal promise made in favour of 
another without the need for either the acceptance of the promisee or any 
Common law concept of ‘consideration’. Instead, “[a] promise is a pure and 
simple expression of the will of the party undertaking the obligation, requiring 
no acceptance, and still less requiring mutual consent”,2 and Scots law remains 
distinct from both its Civilian and Common law counterparts as a result.3 

The Delphic pronouncements of James Dalrymple, later first Viscount Stair 
(1619-1695), in his seminal Institutions of the Law of Scotland, arguably 
represent the single-most important contribution to this field of Scots 
jurisprudence. The primary focus of this paper will therefore be to examine the 
nature and extent of that contribution, as epitomised by Stair’s euphonic 
declaration that “every paction produceth action”, particularly in the context of 
its relationship with the preceding Roman law.4 It will then consider the extent to 
which modern Scots law developments can be said to cohere with Stair’s 
contribution, and the implications for the sustainability of the doctrine as a 
whole. 

The first half will undertake a somewhat limited assessment of the historical 
development of Scots promise. It will consider whether the relevant Roman law 
offers any evidence of an institution of enforceable promise, before turning to the 
substance of Stair’s contribution and the resultant Scots position. The second half 
will then focus on the nature of the relationship between Stair’s exposition and 
the Roman law from which it emanated. By considering the underlying rationale 
for Stair’s contribution, it will be posited that, contrary to popular opinion, it 
might be better to think of that contribution as a natural “development” of 
Roman principles rather than an explicit “rejection” of them. Finally, it is hoped 
that this will provide a contextual framework against which we can evaluate 
more accurately the most recent developments in this area of Scots law, 
particularly those enacted by the Requirements of Writing (Scotland) Act 1995.5 
It will be argued that those developments actually represent a retrograde move 

                                                 
1 W D H Sellar, “Promise”, in K G C Reid & R Zimmerman (eds), A History of Private 

Law in Scotland (2000), vol 2 (hereafter Sellar, “Promise”) at 252; M Hogg and G 
Lubbe, “Formation of contract”, in K G C Reid, R Zimmerman & D Visser (eds), Mixed 

Legal Systems in Comparative Perspective: Property and Obligations in Scotland and 

South Africa (2005) at 52. 
2 Macfarlane v Johnston (1864) 2 M 1210 per Lord Justice-Clerk Inglis at 1213. 
3 Hogg & Lubbe (n 1); W W McBryde, “Promises in Scots law” (1993) 42 ICLQ 48 
(hereafter McBryde, “Promises”) at 55-56. 
4 Stair, I.10.7. 
5 Hereafter referred to as the “1995 Act” unless stated otherwise. 
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back to a formalised system of obligations, and which negate the importance and 
utility of Stair’s doctrinal innovation. On a more abstract level, it is feared that 
unless we jettison the recent changes of the 1995 Act the institution faces the 
grim prospect of becoming something of an endangered species in contemporary 
Scots law. 

At this point it should also be noted that the writer endorses the position of 
Professor Sellar when he opines that: 

 
Throughout the [paper] the general term used to indicate a promise, seriously 
intended, and binding in law without the necessity of acceptance, is simply 
“promise”, this being in line with well-established Scottish usage [unless 
indicated otherwise].6 

 
 

B.  ROMAN LAW 

 
Turning now to the preliminary historical analysis of Scots promise, it has been 
said that “[t]he origins of promises in the form of binding unilateral obligations 
are mysterious”.7 Most commentators agree, however, that the majority of Scots 
law (particularly that relating to obligations) derives its principles from classical 
Roman law, and it is therefore appropriate to begin with a consideration of 
whether the Roman law of obligations could be said to have recognised anything 
like a unilaterally binding promise. Though “it would be quite impossible within 
the scope of one short [paper] to trace the various doctrines in Civil and Canon 
law by which the limits of voluntary obligations as recognised in modern 
systems have been determined”8, this section will look primarily to the sources 
offered in the Digest of Justinian (c. 482-565 A.D.), before turning attention to 
the wider formalist ideological framework said to underpin most of Roman law 
and discussing whether this might have had a bearing on the likelihood of a 
Roman doctrine of promise. 

 
 

 

 

                                                 
6 Sellar, “Promise” (n 1) at 253.  It is submitted that a promise must always be both 
“unilateral” and “gratuitous”. See: M Hogg, “A few tricky problems surrounding 
unilateral promises” (1998) SLT 25 at 25; H L MacQueen, “Constitution and proof of 
gratuitous obligations” (1996) SLT (News) 1 at 2; cf  McBryde, “Promises” (n 3) at  48; J  
Thomson, “Promises and the requirement of writing” (1997) SLT (News) 284. 
7 W W McBryde, The Law of Contract in Scotland (2007, 3rd edn) (hereafter McBryde, 
“Contract”) para 2.01. 
8 TB Smith, Studies Critical and Comparative (1962) at 170. 
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(1) The Digest 

 
Based upon the evidence available in the Digest, the prevailing opinion is that a 
general institution of a promise constituting a unilaterally binding legal act 
cannot be found in the Roman sources”.9 Moreover, even those commentators 
who do recognise some evidence of the existence of binding promises concede 
that any such instances are of extremely narrow scope and arguably conceptually 
different from what we would regard as promise today. 

Certainly the most important source contained in the Digest for present 
purposes is Title 50.12, which is devoted entirely to the Roman concept of 
pollicitatio. Though the exact meaning of the term “pollicitatio” has been the 
subject of ferocious scholarly debate,10  for now, what is important is that it is 
probably the closest we get to a Roman example of a legally binding promise.11 
Unfortunately, however, the common opinion seems to be that pollicitatio was 
conceptually distinct from any modern notion of promise, and that “although this 
was indeed an informal, unilateral promise that was enforceable in the cognitio 
extra ordinem, it was a far cry from a promise…”12 

What seems to separate pollicitatio from promise is the fact that the former 
operated exclusively in a public context and enjoyed little if any application in a 
private one.13 One fragment from the Title, written by Ulpian, gives us a flavour 
of the obligation: 

 
If a man has promised something in return for an office already granted to 
him or to be granted or for any other proper reason, he will be bound by his 
undertaking; but if he promised for no reason, he will not be bound.14 
 

Thus what seems to be of critical importance to the enforcement of the obligation 
is that the promisor has been granted or is to be granted a public office. The 
pollicitatio was made for the benefit of a specific public body and had to be in 
the public interest. Of course, publicity is not a requisite of promises and so in 
that sense they seem to differ from pollicitationes.15 

                                                 
9 R Zimmerman, The Law of Obligations: Roman Foundations of the Civilian Tradition 
(1996) (hereafter Zimmerman, “Obligations”) at 574.  See also: D I C Ashton Cross, 
“Bare promise in Scots law” (1957) JurRev 138 at 147. 
10 Cf pp 9-10 below. 
11 Zimmerman, “Obligations” (n 9) at 574. 
12 Ibid. 
13 McBryde, “Promises” (n 3) at 51; TB Smith, A Short Commentary on the Law of 

Scotland (1962) at 742. 
14 D 50.12.1-2. 
15 Buckland also likens it to irrevocable offer rather than promise: W W Buckland, A 

Text-book of Roman Law: From Augustus to Justinian (1976) at 455. 
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The Title goes on to cite other examples of enforceable pollicitationes 

including: where the promisor had began to carry out the promise to a 
community; where the promise was due to a natural disaster; and where the 
promise was a vow.16 Yet, it seems that the public interest and the conferment of 
a benefit on the public remain strict requirements for its constitution. Even the 
late Sir Thomas Smith, whose works I will later draw on to offer an alternative to 
the common opinion, seemed to resign himself to the fact that: “The pollicitatio 

was, of course, a concept of public and not of private law in Roman 
jurisprudence”.17 

Turning briefly to some examples outside the remit of Title 50.12 it seems 
that the trend is much the same. For example, in the case of becoming a debtor to 
one’s country by virtue of unilateral promise, or the binding nature of the 
monetary debt owed by a public debtor, the interests at stake are again those of 
the public; not of private individuals.18 

 
(2) Roman law and Formalism 

 
As highlighted by MacCormack, “[e]arly Roman law is invariably described as 
formalistic, and frequently as symbolic”.19 Moreover, formalism in this sense 
should be understood as “the casting of all legal acts into an unalterable form 
where successful completion depends upon strict adherence to the prescribed 
sequence of action and word”.20 Commentators usually cite the formalist 
ideology said to underpin most of Roman law in conjunction with a paucity of 
examples in the relevant Digest sources as representing a significant barrier to 
the possibility of any Roman doctrine of promise.21 This section will now give a 
brief account of the rationale for that assessment, with a particular emphasis on 
Roman contract law. 

In Roman law, when an agreement became enforceable depended on which 
type of agreement it was.22 Though it recognised many as giving rise to “natural” 
obligations under the ius gentium, Roman law did not recognise all agreements 
as enforceable under the ius civile. There seemed to be an inherent conflict 
between the ius gentium on the one hand, which regarded all agreements as 
binding as a matter of faith and equity, and the ius civile on the other, which only 

                                                 
16 D 50.12.1-15. 
17 Smith (n 13) at 742. 
18 D 26.7.46.1; D 50.4.6.1. 
19 G MacCormack, “A note on Stair’s use of the term pollicitatio” (1976) JurRev 121 at 
439. 
20 Ibid. 
21 McBryde, “Promises” (n 3) at 51-52; McBryde, “Contract” (n 7) para 2.01; 
Zimmerman, “Obligations” (n 9) at 574. 
22 J Gordley, “Some Perennial Problems”, in J Gordley (ed), The Enforceability of 

Promises in European Contract Law (2001) at 2. 
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regarded certain agreements as binding in certain circumstances.23 Furthermore, 
there appeared to be no identifiable universal principle which could offer a 
rationale as to why that was the case. For example, in the context of the 
difference between the contract of sale (an enforceable contract) and barter (an 
unenforceable agreement) the medieval jurist, Iaocobus de Ravanis, noted that: 
“If a layman were to ask the reason for the difference it could not be given for it 
is mere positive law.”24 

Though not a unifying principle as such, a characteristic common to all of 
the early contracts and to most of the later developed contracts was the 
requirement for the observance of some formality in order for the agreement to 
be enforceable.25 No Roman contract demonstrates this feature more patently 
than the stipulatio, often said to represent the earliest and most important of the 
Roman contracts.26 The contract consisted of “a verbal expression in which the 
man who is asked replies that he will give or do what he has been asked”.27 The 
promisee would pose the question using the sacred verb spondesne (“Do you 
promise?”) and the promisor would reply using the same verb, spondeo (“I do 
promise”).28 Only if those formal requirements were strictly observed would the 
parties’ actions give rise to legal obligations and in that sense it is an excellent 
example of the extent to which form could dictate contractual obligations in 
Roman law, as opposed to substance. 

This emphasis on formality came to impose itself in most, if not all, aspects 
of Roman contract law. As Shumway observes, “the simple meeting of the minds 
had absolutely no juristic significance. Formalism ruled a long time before the 
dawn of the conception that a legal obligation could be imposed without 
formalities…”.29 Indeed, this gave rise to Ulpian’s oft-cited maxim, namely, 
nuda pactio obligationem non parit: “A simple pact creates no obligation”.30 

The question becomes: to what extent does the foregoing have a bearing on 
the possibility of a Roman doctrine of promise? Essentially, the argument seems 

                                                 
23 J Gordley, “Good Faith in Contract Law in the Medieval Ius Commune”, in R 
Zimmerman and S Whittaker (eds), Good Faith in European Contract Law (2000) at 96-
97. 
24 I de Ravanis, Lectura Super Codice (1519, repr Opera iuridica rariora, vol 1, 1637), C 
4.64.3. 
25 cf pp 19-20 below. 
26 Zimmerman, “Obligations” (n 9) at 68; E S Shumway, “ex pacto actio non nascitur” 

(1898-1907) 51 Am. Law Register 268 at 272.  For the origins of stipulatio as deriving 
from sponsio see, in particular: A Watson, “The evolution of law: the Roman system of 
contracts” (1984) 2 LHR 1 at 4; Gai Inst 4.17a. 
27 D 45.1.5.1, per Pomponius. 
28 cf  D Daube, “Sponsor and the history of contract” (1946) 62 LQR 266. 
29 Shumway (n 26) at 269. 
30 D 2.14.7.4; also, Paul, Sententiae, 2.14.1: “ex nudo pacto inter cives Romanos action 

non nascitur” (“No right of action at law arises from a mere pact”). 
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to be that it would be difficult to accept the likelihood of the enforcement of 
unilateral promises in a system of contracts which did not even give effect to 
most of its bilateral agreements.31 If nuda pacta were incapable of giving rise to 
an action under the ius civile, it seems even more improbable that promises 
would be accorded such recognition. 

The argument may be further supplemented when one considers what is 
possibly the closest one gets to the identification of a universal principle for the 
recognition of enforceable Roman contracts: “economic efficacy”. Returning to 
the example cited by de Ravanis, he follows up his observation with a possible 
explanation for the enforceability of sale over barter: “[T]he contract of sale is 
more frequent than that of barter. And more efficacy is given to sale than 
barter.”32 Thus one may tentatively point to the fact that what is being exchanged 
is money as opposed to ordinary res, and that the former is likely to have been 
viewed as more favourable given that the universality of money gives rise to a 
greater potential to contribute to widespread economic expansion. Per contra, 
given that promise in a private context is relatively narrow in scope and 
application, one might be inclined to say that the Roman system of enforcing 
contractual obligations naturally tended towards the promotion of bilateralism 
per se, with an equally inevitable suppression of unilateralism. 

 
 

C.  SCOTS LAW AND STAIR 

 
It is hoped that the foregoing has given an account of the essence of the common 
arguments cited against the existence of a Roman doctrine of promise, at least 
not in a private law context. Turning now to the Scots contribution, one must 
first understand that in Scots law the post-medieval Reception was effected 
primarily by the literary works of the seventeenth and eighteenth century 
Institutional Writers, who interpreted and expanded upon the ius commune in 
such a way as to carve out a uniquely Scots perspective on the common Civilian 
heritage.33 Stair became the first to establish such a coherent system for Scots 
law with the first edition of his seminal Institutions of the Law of Scotland 
appearing in 1681, and his analysis of voluntary obligations “was to set Scots 
law on a path different from some other Civilian systems and also from the 
[C]ommon law”.34 This section will give a brief account of that analysis before 
turning to the contribution made by Stair’s successors. 

                                                 
31 cf pp19-20 below. 
32 de Ravanis (n 24). 
33 Though this is obviously an oversimplification.  For an excellent account of their role, 
see: J W Cairns, “Institutional Writings in Scotland Reconsidered”, in A K R Kiralfy & 
H L MacQueen (eds), New Perspectives in Scottish Legal History (1984). 
34 McBryde, “Promises” (n 3) at 56. 
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(1) Stair: A Unique Contribution 

 
Firstly, Stair considered promise to be a “conventional” obligation, observing 
that “[c]onventional obligations do arise from our will and consent”.35 Though 
the modern label of “voluntary” obligation may be preferable36, his description of 
what constitutes conventional obligations is significant in that it adopts the 
language of will theory from the very outset i.e. an indication that the Scots law 
of obligations is one based on substance as opposed to form, and on the will of 
the parties as opposed to juristic formality. 

In perhaps his most important passage he goes on to explain that: 
 
…we must distinguish betwixt promise, pollicitation or offer, paction and 
contract, the difference amongst which is this, that the obligatory act of the 
will is sometimes absolute and pure, and sometimes conditional...But a 
promise is that which is pure and simple, and hath not implied as a condition, 
the acceptance of another.37  
 

Leaving aside the question of the exact import of the word “pollicitation” in this 
context,38 this passage is crucial to Stair’s exposition in that it exemplifies the 
demarcation he is at pains to draw between unilateral obligations on the one hand 
and bilateral obligations on the other. Promise is to be distinguished from offer in 
that the latter is conditional on the acceptance of the offeree, and this goes to the 
heart of Scots law’s differentiation between the two. 

However, such a position was not uncontroversial.39 Stair himself explicitly 
pointed out that: “In this Grotius differeth…holding, ‘that acceptance is 
necessary to every conventional obligation in equity...’.”40 Grotius’ concern 
seemed to be that if promises could be binding without acceptance then they may 
be made to the mentally incapax, for example infants or “idiots”. Nevertheless 
Stair affirms that “[p]romises are now commonly held obligatory, the canon law 
having taken off the exception of the Civil law, de nudo pacto”, and it was this 
rejection of Roman formalism (at least in the field of obligations) that was to 
ensure that Scots law is now different from most other Civilian and Common law 
systems.41 

                                                 
35 Stair, I.10.1. 
36 In that it does not gives rise to such an exclusively contractual connotation: Sellar, 
“Promise” (n 1) at 253. 
37 Stair, I.10.3-4. 
38 Cf  pp 9-10 below. 
39 Cf  pp 12-21 below. 
40 Stair, I.10.4. 
41 Ibid; McBryde, “Promises” (n 3) at 55-56; McBryde, “Contract” (n 7) para 2.02; 
Zimmerman, “Obligations” (n 9) at 576. 



 A Nail in the Coffin for Scots Promise? 

23 

He also makes another explicit reference to the relevant Roman law during 
the course of expounding another celebrated maxim, referring to the formalist 
strictures of the Roman stipulatio: 

 
We shall not insist on these [Roman formalities], because the common 
custom of nations hath resiled therefrom, following rather the canon law, by 
which every paction produceth action, et omne verbum de ore fideli cadit in 

debitum.42 
 

What is important is that his exposition does not merely exist on a theoretical 
level but also on a practical one43, and so allows us to examine the nature of the 
relationship between his exposition and what has gone before, namely, the 
relevant Roman and Canon law. Though the foregoing may appear prima facie to 
amount to a rejection of Roman principles in favour of the Canon law, it will be 
seen that this is perhaps an over-simplification. 

 
(2) Terminological Inconsistencies: Use of “Pollicitation” and “Nudum 

Pactum” 

 
Notwithstanding the doctrinal leap forward which Stair’s exposition undoubtedly 
represents, his usage of the terms “pollicitation” and “nudum pactum” have 
attracted sustained criticism from modern commentators. 

In respect of the former, the charge levelled at Stair is that he is unclear as to 
whether pollicitation is to be taken as a synonym for: (i) promise; (ii) offer; or 
(iii) neither, referring to it rather as a free-standing institution. By way of a 
response, Sir Thomas Smith led the way with two important articles setting out 
the claim that pollicitation was to be taken in the first of the three senses 
mentioned i.e. that “[p]ollicitatio, though often used ambiguously, is the 
appropriate term for a unilateral declaration of will”.44 Smith objected to Grotius’ 
insistence on the need for the acceptance of the promisee,45 stressing that by 
doing so Grotius confuses the very distinction Stair endeavoured to highlight: 
that between unilateral and bilateral obligations.46 Ashton Cross was the first to 
respond to Smith’s claims and pointed out that by framing his exposition of 
promise in the language of nuda pacta i.e. bilateral agreements, Stair had 
evidently failed to distinguish clearly between promise (and hence pollicitatio) as 
a unilateral act and contract as a bilateral one.47 

                                                 
42 Stair, I.10.7. 
43 Sellar, “Promise” (n 1) at 256. 
44 Smith (n 13) at 745. 
45 H Grotius, De jure belli ac pacis (Rev J Morrice (ed), 1715), 2.11.14. 
46 Smith, (n 8) at 172; Smith, (n 13) at 743. 
47 Ashton Cross (n 9) at 145 et seq. 
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Other academics proceeded to contribute to the progressively heating debate. 
Lord Rodger defended Smith’s original findings, arguing that any grammatical 
dubiety must be attributed to a clerical oversight on Stair’s part.48 Geoffrey 
MacCormack then looked to the fact that Stair might be said to have departed 
from a well-established intellectual tradition favoured by the natural lawyers (as 
expounded by Grotius, Pufendorf et al) which clearly distinguished between 
pollicitatio and promise, the former being a type of offer.49 

The point does carry some weight in relation to the particular thesis of this 
paper, namely, the exact nature of the relationship between Stair’s exposition and 
the preceding Roman law.50 If one accepts the views of Smith then the argument 
that Stair’s treatment was more a development than a rejection of Roman 
principles becomes more plausible. If one favours the alternative, it appears that 
Stair did indeed undertake something of a denunciation of the Roman law. The 
present writer finds himself drawn to the former supposition on two principal 
grounds. First, and in line with the views of Smith, it would be somewhat 
peculiar if Stair were to have likened pollicitatio to offer since this would have 
run completely contrary to the central thrust of his entire exposition, namely, the 
demarcation between unilateral and bilateral obligations, and his pronouncement 
that “a promise is that which is simple and pure, and hath not implied as a 
condition, the acceptance of another”. Otherwise, Stair would not have felt 
compelled to note his disagreement with Grotius on the subject. Second, 
MacCormack is right to say that “[i]t is not possible to select one of these senses 
and qualify it as ‘true’ or ‘correct’”51, i.e. until we agree on the nature of the 
usage of pollicitatio in the Roman sources and the subsequent ius commune, then 
comparing the views of Smith et al is rather fruitless. Given that this paper hopes 
to offer a viable alternative to the popular opinion expounded hitherto, namely, 
that the sources do offer evidence of pollicitatio as a free-standing unilateral 
obligation, it is submitted that it is more desirable to link “pollicitation” with 
promise, and to concur with the opinion of Smith that: “Despite some ambiguity 
in his terminology, Stair rightly distinguished, it is thought, between promise and 
offer, and between promise and contract.”52 

 
 

 

 

                                                 
48 A Rodger, “Molina, Stair and the jus quaesitum tertio” (1969) JurRev 130.  See also 
Sellar, “Promise” (n 1) at 267. 
49 MacCormack (n 19) at 121-123. 
50 cf  Sellar, who considered the distinction “quite immaterial”: Sellar, “Promise” (n 1) at 
268. 
51 MacCormack (n 19) at 124. 
52 Smith (n 8) at 181; Smith (n 13) at 746. 
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(3) Later Writers 

 
One might have expected many of the writers and academics subsequent to Stair 
to have leapt at the opportunity to develop and expand upon this unique doctrine. 
However, it is now apparent that one would be sorely disappointed. 

Andrew McDouall, Lord Bankton (1685-1760), defined promise as “whereby 
one obliges himself to another, without any mutual obligation or valuable 

consideration”.53 He goes on to say that “Promise may be applied to all contracts 
that are binding upon the part of one of the contractors only”.54 However, it will 
be noticed that this interpretation is rather confusing in that it does not 
adequately distinguish between promise and gratuitous contracts. Bankton’s 
analysis seems to place too much emphasis on the gratuitous nature of promise, 
which is by no means a defining characteristic of the obligation as envisaged by 
Stair.55 

A similar trend was to follow in the writings of John Erskine of Carnock 
(1695-1768).  In his Principles, he writes that “a promise...as it is gratuitous, 
does not require the acceptance of him to whom the promise is made.”56Again, it 
might be said that he falls into the problem encountered by Bankton in focusing 
on the gratuitousness of promise. He seems at least to have agreed with Stair’s 
general take on the role of acceptance in the constitution of promissory 
obligations. Yet this changes upon the publication of his Institutes, whereby he 
writes: “But acceptance, admitting that it is necessary towards constituting an 
obligation, may be reasonably presumed, without any formal act, in pure and 
simple donations, which imply no burden upon the donee; and Stair’s opinion is 
agreeable to our practice.”57 This doctrine of “presumed acceptance” is Erskine’s 
attempt to ‘square the circle’ of the disagreement between Stair and Grotius et al. 
Yet by doing so it is submitted that he runs contrary to the theoretical essence of 
Stair’s contribution: that acceptance is a non-requisite of promise. 

George Joseph Bell (1770-1843) seems to have been rather uninterested in 
promise and devotes little attention to the subject, though he did replicate 
Erskine’s principle of presumed acceptance. The same can be said generally of 
Baron David Hume (1756-1838) who observed that there may be cases of “pure 
promises or ‘pollicitation’ (as Lord Stair calls it), where a writing on one part 
only shall bind the writer to a certain effect...”58 

                                                 
53 Bankton, I.323-4 (emphasis added). 
54 Ibid. 
55 Note that a gratuitous contract is impossible in English law given the requirement for 
consideration. 
56

 Erskine Prin (14th edn) III.2.1 (emphasis added). 
57

 Erskine I.III.3.88 (emphasis added). 
58 G C H Paton (ed and trans), Baron David Hume’s Lectures (1786-1822) II.23. 
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In light of the foregoing it is difficult to resist concurring with the views of 
Professor Sellar when he writes: 

 
The verdict on Stair’s successors up to and including Hume and Bell, so far as 
this area of law is concerned, must be one of disappointment.  Stair’s work 
was not built on as it might have been.  Instead, the clear distinction which 
Stair made between promise following on a unilateral act of the will, and 
contract resulting from offer and acceptance was in danger of being obscured 
or even subverted, although more through inadvertence than of deliberate 
intent.59 

 
 

D. RATIONALE OF STAIR AND SCOTS LAW 

 
It is hoped that the first half of this paper has gone some way towards providing 
a brief historical account of promise from the perspectives of the relevant Roman 
and Scots sources. It was seen that the popular opinion generally regards the two 
as somewhat conflicting, given that there appears to be no evidence for a 
promissory doctrine in Roman law and yet a positive embrace of the doctrine as 
from the seventeenth century contribution of Stair et al. 

The question becomes: why, then, did Stair seemingly depart from Roman 
principles in this area of law to such a large degree? This itself gives rise to a 
more fundamental  underlying question: to what extent should Stair’s exposition 
be branded a “departure” from Roman law as such, and is there perhaps an 
alternative interpretation of events which might suggest a less radical move away 
from Roman principles as is commonly thought? The second half of this paper 
hopes to tease out the answers to those questions by undertaking a wider 
consideration of the relevant Scots law and a re-visitation of the relevant Roman 
law. First, this section will consider the various social, legal and philosophical 
stimuli for Stair’s exposition of promise in an attempt to show that his 
declaration was not as out of line with the wider European intellectual tradition 
as is commonly thought.60 

 
(1) Canon Law 

 
It is impossible to understate the contribution made by the classical Canon law to 
the development of Scots law in general, particularly that made in relation to the 
doctrine of promise. Indeed, the writer shares the sentiments of Wieacker who, 
during the course of his History of Private Law in Europe, opines: “The 

                                                 
59 Sellar, “Promise” (n 1) at 272. 
60 cf  J J Gow, “The constitution and proof of voluntary obligations” (1961) JurRev 1 at 3 
et seq. 
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ramifications of church law were so extensive that they cannot be covered in a 
history of private law such as this”.61 

Stair’s works are indicative of the way in which early Scots writers attributed 
recognition of the concept of enforceable promise to the Canon law.62 It will be 
recalled that he attributes his declaration as to the non-application of the Roman 
rule regarding nuda pacta to the Canon law (“the canon law having taken off the 
exception of the Civil law”63), and his euphonic “every paction produceth action” 
was in fact a maxim of the Canon law, et omne verbum de ore fideli cadit in 

debitum.64 It arguably constitutes the principal source from which he formulated 
his reasoning in respect of voluntary obligations.65 

Over time the originally narrow and indirect jurisdiction of the Church courts 
became such that the rules of church law, impregnated with moral theology, 
pervaded all Europe, much as Roman law was to do after the Reception.66 
Notwithstanding the fact that the secular courts increasingly asserted their own 
jurisdictional revolt, and that by 1700 this process had come to effectively negate 
the initial Canonist uprising, by then the Canon law had become so influential 
that in the context of the Scots law of voluntary obligations at least: “[T]he die 
was cast: the common law of Scotland had adopted the canon law rule”.67 

The nature of the Canonist contribution lies in the fact that the Canon 
lawyers were the first to break away from the formalism of the Roman law of 
obligations.68 They emphasised the fact that there was an obligation to keep 
one’s word and that what was important was the substance of the obligation; not, 
as in Roman law, its form. Their reasoning stemmed from the premise that God 
Himself does not distinguish between our words and our oaths, and so neither 
should any man,69 and by the fourteenth century it became generally accepted 
that simple promises were binding. 

Given the mass exportation of Canon law thinking throughout its rise in the 
Middle Ages, it is perhaps unsurprising that there would have been intellectual 

                                                 
61 F Wieacker, A History of Private Law in Europe (1995), ch 4, “Canon Law and its 
Influence on Secular Law” at 47.  It should be noted that this article does not purport to 
serve as a “history of private law”. 
62 McBryde, “Promises” (n 3) at 54. 
63 Stair, I.10.4. 
64 Stair, I.10.7. 
65 Smith (n 8) at 170-171. 
66 Wieacker (n 61) at 52. 
67 Sellar, “Promise” (n 1) at 265.  See also: R H Helmholz, The Spirit of Classical Canon 

Law (Spirit of the Laws) (1996) at 144. 
68 Helmholz, ibid at 161-164; Zimmerman, “Obligations” (n 9) at 542-543. For the 
principal canonist source, see: “Decretales Gregorii IX”, in E Friedberg (ed), Corpus 

iuris canonici, vol II (1876) 1.35.1-1.35.3. 
69 Gordley, (n 23) at 99. See: The Holy Bible (The Gideons International, 1981 edition), 
St Matthew, 5.34; Numbers, 30:2. 
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and jurisdictional conflict between the Civil law maxim ex nudo pacto non oritur 

actio and the Canon law rule pacta sunt servanda across the European courts at 
the time of Stair’s Institutions.70 The latter perhaps took more resonance in Scots 
law due to the fact that the ecclesiastical jurisdiction of the courts seemed to 
undergo the phenomenon of acquiring “cumulative rather than privative effect” 
during the transition from the pre-Reformation church courts to the post-
Reformation “commissary courts”.71 Perhaps not surprisingly: 

 
All the evidence…suggests that in Scotland the influence of the canon law 
on the law of obligations was positive and direct…Stair declared his 
exposition of the law to be based on Scottish practice, and believed this 
practice, in turn, to owe much to canon law.72 

 
(2) Scottish Practice 

 
As well as the Canon law and the wider ius commune, it is also clear that Stair 
was eager to stress the fact that his exposition reflected actual practice in the 
Scottish courts. There are various examples in his analysis which refer explicitly 
to the common law of Scotland, including: “[p]romises now are commonly held 
obligatory”; “and it quadrates to our customs”; and “the recent customs of this 
and other nations”.73 He also takes care to regularly cite Scottish cases to justify 
his propositions, such as Kintore v. Sinclair in which a bare promise, although 
nudum pactum, was upheld;74 and Deuchar v. Brown in the context of the 
Scottish restriction on proof of voluntary obligations.75 

Furthermore, it seems that there existed a Scottish statute which made 
provision for the issue of whether nuda pacta were enforceable in Scots law. 
After declaring that “every paction produceth action”, Stair goes on to say that: 
“We have a special statute of session, November 27, 1592, acknowledging all 
pactions and promises as effectual…and so it hath been ever since decided.”76 
This Act of Sederunt of 1592 appeared to deal exactly with the case at hand, and 
so would seem to offer reliable evidence as to the nature of the law at the time of 
Stair’s writing. Though the exact import and interpretation of the Act has been 
subject to debate77, it seems that Sir Thomas Hope (1573-1643) also bore witness 

                                                 
70 Sellar, “Promise” (n 1) at 264. 
71 Also, eight of the fifteen ordinary members of the new Court of Session in 1532 were 
to be churchmen: Sellar, “Promise” (n 1) at 262. 
72 Ibid 
73 Stair, I.10.4; 10.5; 10.10. 
74 (1623) Mor 9425. 
75 (1672) Mor 12386. 
76 Stair, I.10.7. 
77 Erskine said that “that act...[makes] not the least mention of pactions or promises”: 
Erskine, Prin III.2.1.  Lord Mackenzie Stuart described it as an “incidental misdirection”: 
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to such an Act on the same terms, and that on the assumption that no jurists of 
their stature would deliberately mislead, the presumption must surely be either 
that another Act did once exist, or that the known Act was generally interpreted 
along the lines suggested by Stair and Hope’s Practicks.78 

Finally, one should take note of Gordley’s observation that: “In medieval and 
early modern times, in much of continental Europe and in Scotland, the Roman 
law became a law in subsidium, applicable when there was no local statute or 
custom in point.”79 In this case we have both an Act of Sederunt dealing 
specifically with the case at hand, and a customary judicial practice of enforcing 
promises from at least 1551.80 Consequently, Stair’s supposed “departure” from 
Roman law seems less revolutionary and more orthodox. 

 
(3) Promise-keeping as a Moral and Legal Obligation 

 
Notwithstanding the clear differences of opinion on the Continent as to whether 
promises were legally binding without acceptance, it appears that most scholars 
at Stair’s time were agreed on one thing at least: that promises did give rise to a 
moral obligation regardless of the form in which they were couched.  Stair 
touches upon this fact when he writes: “But let us inquire whether promises, or 
naked pactions, are morally obligatory by the law of Nature. Few do contravert 
it…”81 He also refers us to the Roman law itself, whereby Ulpian affirms that: 
“There is nothing...so congruous to human trust, as to perform what is agreed 
among [men].”82 Indeed, Grotius himself was in agreement,83 and there is only 
one notorious example of the rejection of even the morally binding nature of 
promises, in the writings of Tomasso di Vio, also known as Cajetan.84 

However, as discussed, there appeared to be an inevitable conflict between 
this position in Roman law under the ius gentium and the formalism of Roman 
contract law under the ius civile.85 All agreements were considered binding in the 
case of the former, yet only those which complied with a certain requisite 

                                                                                                                         
A J Mackenzie Stuart, “Contract and quasi-contract”, in G C H Paton (ed), Introduction 

to Scottish Legal History, Stair Society, vol 20 (1958) at 252. 
78 T Hope (1573-1646), Hope’s Major Practicks, Stair Society (1937), II.2.5; Sellar, 
“Promise” (n 1) at 262-263. 
79 Gordley (n 22) at 3 (emphasis added). 
80 Drummond v Bisset (1551) Mor 12381; Hope, (n 75) at 89. 
81 Stair, I.10.10. 
82 Ibid. 
83 Grotius (n 45) 2.11.1. 
84 Arguing that a promisee could only bring a claim against unjust treatment where his 
position had worsened as a result of the breach: T di Vio, Commentaria to T Aquinas, 
Summa theologica (1698), II-II, Q.88, a. 1; Q. 113, a. 1. 
85 Cf pp 5-6 supra. 
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formality were treated as such in the latter.86 Though the completion of the 
movement towards the recognition of consensual contracts came about with the 
pronouncements of the natural lawyers, they seem to have remained incredibly 
hostile to the notion of extending the same logic to unilateral promise, 
notwithstanding that if whatever the parties willed should be enforced it is 
difficult to see why the law should only enforce certain types of voluntary acts of 
will.87 The main thrust of Gordley’s various works on the enforceability of 
“promises”88 offers a pragmatic explanation for this hostility. He attributes the 
continuance of a requirement of formality in the case of certain gratuitous 
promises to the emphasis of the ‘late scholastics’ – a group of philosophers and 
jurists in the sixteenth century, centred in Spain – on the Aristotelian virtue of 
“liberality”, namely, ensuring not merely the giving away of resources, but 
giving them away sensibly, that is, “to the right people, [in] the right amounts, 
and at the right time”.89 This presented a significant hurdle for the concept of an 
informal promise, and so by the eighteenth century all promises appeared to be 
binding in principle but promises to give away money or property still required a 
formality as part of their constitution. 

At this point it is necessary to explain in a little more detail the writer’s 
particular conception of “formality”, and the reason why the contribution of the 
natural lawyers and late scholastics is considered to be essentially “formalist” in 
the context of promise.  It will be recalled that formalism in Roman law is to be 
understood as “the casting of all legal acts into an unalterable form where 
successful completion depends upon strict adherence to the prescribed sequence 
of action and word”.90 In other words, the formality pertains to the external 
aspect of the particular act in question; the internal, mental aspect is considered 
irrelevant.  However, it may be said that the contributions made by Grotius et al 
and the natural lawyers are not formal in this sense – they do not seek to exclude 
the relevance of the internal aspect of the act in question but simply adopt a 
particular conception of that internal aspect which is different from Stair’s. 
Indeed, Grotius and Pothier et al are generally regarded as pioneers of will 
theory in contract law, and so it seems somewhat counterintuitive to label them 
as “formalists”. 

This part of the article seeks to examine and understand the relationship 
between Scots promise and “form” in a wider sense and in a broader context.  
The conception is wider in that it is not restricted to formality in the Roman 

                                                 
86 Cf pp 19-20 below. 
87 Gordley (n 22) at  9. 
88 Though Gordley talks of “promise” in the Common law sense, his consideration of 
“donative” promises refers to the Scots equivalent and  thus offers a valuable insight. 
89 Aristotle (384-322 BC), Nichomachean Ethics at IV.i, 1119b-1120a.  Aquinas 
discussed liberality in a similar away: St T Aquinas (d 1274), Summa theologica 

(Christian Living edn, 2000) at II-II, Q. 61, a. 2. 
90 MacCormack (n 19) at 439. 
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sense – that is, it is not tied to the concept of requiring some external formality 
such as words or ceremony to constitute the obligation.91 Instead, it relates to the 
reluctance of Grotius et al to move from the recognition of all promises as 
binding in nature to their enforceability in law.  As discussed, the natural lawyers 
were ready to accept the morally binding nature of unilateral promises but did 
not extend that reasoning to their recognition as legally enforceable; the latter 
required the acceptance of the promise.  Whilst such a position does not insist on 
formality in the Roman sense, it still insists on something more than the mere 
intention to be bound by a promise.  In other words it is the insistence on 
something more that the writer takes issue with and which is considered to be 
“formal” in a wider sense.  In this case the something more is the acceptance of 
the promise.  By requiring another’s acceptance it is submitted that Grotius et al 
move away from the true substance of the obligation, which is to give effect to a 
promisor’s intention to be bound, and into an argument which reduces indirectly 
to the need for some additional formality (in the wider sense).  Thus the writer 
does not purport to describe the natural lawyers as strictly “formalist” in the 
Roman sense of the word; rather that they hindered the realisation of the true 
informality of the legally binding promise when stripped down to its core.  It 
might even be said that a school of thought which recognises the binding nature 
of all promises in principle is no more than an imitation of the Roman distinction 
between natural and civil obligations. 

Turning now to Gordley’s explanation for the insistence on something more 
than the bare intention of the promisor, it is certainly a plausible one, but 
objectionable for three reasons. First, the concept of liberality undoubtedly has a 
place in any legal system’s scheme of obligations, but not, it is submitted, to the 
extent that it undermines the ability of human beings to think rationally and to 
pre-determine their legal intentions. Second, it rests on a misplaced sense of fear 
that unilateral promises are somehow more likely to be entered into without 
forethought or sufficient intention than contracts.92 Third, if the concern lies with 
the lack of criteria required for the creation of an informal promise, this might 
invite a debate as to the proper confines of that criteria and whether we wish to 
relax or tighten the existing rules, but it should not force us to resort to the false 
comforts of formalism. 

 
 

 

 

                                                 
91 Though this is the sense adopted by the Requirements of Writing (Scotland) Act 1995 
(hereafter the “1995 Act”).  Cf pp 24-25 below. 
92 In the case of promise “[a]ll that is required is the deliberate intention to bestow the 
benefit on the promisee”: Lord Normand, “Consideration in the law of Scotland” (1939) 
55 LQR 358 at 361. 
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E.  ROMAN LAW RE-VISITED 

 
It has been shown that both the Canon law and Scottish common law came to 
form important sources for Stair’s work, and that both appeared to support the 
legally binding nature of promises. Moreover, it was shown that the Continental 
reluctance to take the step from the recognition of the morally binding nature of 
promise to its enforceability in law was not as uncontroversial a position as is 
generally thought. This paper now hopes to extend that argument by re-
examining the relevant Roman law considered at the start of this paper. It will 
offer an alternative thesis to the popular opinion in relation to the extent to which 
the sources indicate the tolerance of a doctrine of promise. 

 
(1) The Nature of Pollicitatio Re-visited 

 
As discussed at the beginning of this paper, most commentators are agreed that 
the Roman doctrine of pollicitatio was something far removed from 
contemporary unilateral promise both in theory and in practice. However, it is 
submitted that the distinctly public nature of pollicitatio is not necessarily fatal to 
its sharing an important relationship with contemporary promise. Moreover, it is 
argued that it is incorrect to classify pollicitatio as bilateral and that it resembles 
contemporary promise to a greater extent than is generally acknowledged. 

First, it is rather unhelpful that pollicitatio seems to be used in two rather 
different senses in the Digest sources, particularly in the context of Title 50.12. It 
seems to be used in both the sense of an absolute unilateral promise and a 
promise treated retrospectively as an irrevocable offer. For example, the former 
appears in the way of a promise for “something in return for an office already 
granted to him or for any other proper reason”; whilst the latter consists primarily 
of the case where the promise has not been made for a public office or honour or 
the like, but where the promisor has began to carry out his promise.93 Admittedly 
the two are conceptually different and it certainly appears that not enough 
demarcation was made in the Roman texts between the two. 

However, it may be that a failure to discern between these two senses has 
prompted modern commentators to generalise pollicitatio in terms of one or the 
other, with the prevailing opinion coming down in favour of irrevocable offer. It 
is submitted that a more concentrated effort to distinguish pollicitatio in the 
sense of absolute promise from its bilateral synonym may go some way towards 
extrapolating that which is most important about the sense in which Stair referred 
to, namely, the fact that: “though the unilateral juristic act inter vivos was not 
fully understood as such in Roman law, it was undoubtedly recognised”.94 It is 
the present writer’s opinion that too little emphasis has been placed on the fact 

                                                 
93 D 50.12.1.1-2. 
94 Smith (n 8) at 169. 
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that pollicitatio in the appropriate sense is significant in that it offers explicit 
evidence of the recognition of an enforceable free-standing obligation which was 
created by the will of the promisor alone and his intention to be bound 
unilaterally. Less attention should be devoted to the fact that pollicitationes only 
seem to arise in a public context, and more should be paid to the fundamental 
jurisprudential standpoint that they offer direct and positive evidence of 
enforceable unilateral obligations. 

Second, there does seem to be sufficient evidence to suggest that “[t]he 
Digest makes clear the essential distinction between unilateral promises on the 
one hand and agreements or contracts on the other”.95 Whilst discussing an edict 
of the curule aediles Ulpian observes that: “A statement is that which is declared 
simpliciter and ends therewith; but promise can relate to a mere undertaking, a 
formal promise, or a contractual undertaking by sponsio...”96 One might add to 
this an important text from Title 50.12, again written by Ulpian, which does so 
again and perhaps in even more explicit terms: “A pact is an agreement and 
convention of two people, but an undertaking is the promise only of the person 
who makes it...”97 Consequently, the notion that the Roman jurists did not make 
any such distinction seems implausible, and the evidence lends support to the 
contention that unilateral obligations were at least accorded such weight in 
Roman law as to be considered worthy of consideration in their own right, and of 
contrast with bilateral obligations.98 

 
(2) Dogmatic Formalism Re-visited 

 
It will also be recalled that on a wider, ideological and philosophical basis, it is 
generally agreed that Roman law naturally militated against the enforcement of 
simple or ‘naked’ promises on account of its rigid attachment to formalism.99 
However, that ideology was by no means impregnable or without exception.  
Certainly by the time of Justinian, it can be said that the rule ex pacto actio non 

nascitur had become significantly qualified by various exceptions, based on 
concepts such as bona fides, consensus and aequita.100 

First, as is well known by Roman scholars and historians, the corpus of the 
ius civile was heavily supplemented and developed by the annual edict of the 
praetor. In addition to the actions under the ius civile the praetor held the 
authority to grant new actions where he considered it “equitable” to do so. This 
body of law, later known as the ius honorarium, has come to be regarded as 

                                                 
95 Smith (n 13) at 742. 
96 D 21.1.19.2-3. 
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98 Cf Buckland (n 15) at 455. 
99 See pp 5-7 supra. 
100 Shumway (n 26) at 276. 
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having truly revolutionised Roman Civil law in the late Republic by infusing it 
with vigour and flexibility.101 

Following the realisation that the granting of actions was less and less 
dependent on the exact wording of the formula, there became a need to 
distinguish between obligations stricti iuris and obligations bonae fidei. The 
former demanded a strict application of the law to the facts as dictated by the 
exact terms of the formula, whereas the latter invoked the praetor’s discretionary 
power to take into account all the surrounding circumstances. By the second 
century B.C. at the latest, it seems that bona fides had ceased to be a merely 
ethical yardstick of contractual liability and had become an integral component 
of the rapidly evolving ius honorarium.102 What is significant for present 
purposes is the remarkable way in which the growth and evolution of the ius 

honorarium, particularly in relation to its acceptance of bona fides as a serious 
doctrinal institution, “offers the first example of how a legal system is renovated 
under the influence of equitable ideas”.103 

Perhaps a more fundamental movement away from the exigencies of 
formalism can be witnessed in the rise and prosperity of the contracts consensu 

(and other “innominate” contracts or pacta) which gave rise to obligations not on 
the basis of any formality, but in accordance with the mutual consent of the 
parties. They are rightly described as “[o]ne of the great Roman 
inventions”104and form the origins of what is now the touchstone framework for 
most Western systems of contract law. Even before the rise of the contracts 
consensu, and by at the least the time of Gaius, Roman law had already 
embarked on a definite move away from form in its recognition of other less 
formal contracts.105 The result is well summarised by Shumway, when he 
considers the difference between the old formal contracts and the new contracts 
re and consensu: 

 

                                                 
101 Papinian writes that “Praetorian law is that which in the public interest the praetors 
have introduced”: D 1.1.7.1. 
102 M J Schermaier, “Bona fides in Roman contract law”, in Zimmerman & Whittaker (n 
22) at 74.  The timing may have been influenced by the passing of the lex Aebutia c.150 
BC which officially recognised the applicability of the formulary procedure as between 
citizens. 
103 Schermaier, ibid at 65. For an analogy with the relationship between ‘equity’ and the 
English Common law, see particularly: W W Buckland, Equity in Roman Law (1911). 
104 Watson (n 26) at 8. Also, G Diosdi, Contract in Roman Law From the Twelve Tables 

to the Glossators (1981) at 44-45; Zimmerman, “Obligations” (n 9) at 508. 
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III.89; J Inst III.XIII.2. 
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Their most salient difference consists in the fact that they are not 
formal...Their only necessary conditions are those pertaining to their actual 
substance…raised from the nothingness of pacts to be contracts.106 

 
Such a brief account fails to do justice to the magnitude of the change in the 
jurisprudential tide which the rise of the contracts post-stipulatio represents. For 
example, it mentions nothing of the various “innominate” contracts which, 
though not formally recognised as such, were clearly enforceable and not 
requiring of any strict formalities. Nor does it discuss in detail the pacta vestita 

(“clothed” agreements) which were recognised as discrete enforceable 
agreements by either the praetor (pacta praetoria) or the emperor (pacta 

legitimi). 
At some point in the development of every legal system, the original strict 

and formal application of rules is supplemented by a freer approach which aims 
to go beyond the positivist strictures.107 It is therefore not surprising that Roman 
law underwent such a change. The correlative disadvantages of a system wedded 
to form were, it is submitted, too great to foster the kind of outward-looking, 
cosmopolitan society Rome had eventually idealised by the coming of the 
Empire. One ideology had replaced another; the realisation of the socio-
economic growth of Rome demanded a move away from the formalist dogma of 
the past, and though never completely abrogated, it had effectively been rendered 
obsolete. 

 
(3) Stair and Roman law: An Alternative? 

 
What, then, does this say about the nature of the relationship between Stair’s 
exposition and the relevant Roman law from which it originated? First, 
notwithstanding the discussion hitherto as to the importance of the contribution 
made by the Canon lawyers, it is submitted that “[t]heir conclusion was less 
innovative than some modern scholars have supposed”.108 The point is that 
Roman law had already embarked on a jurisprudential movement towards the 
recognition of all agreements as binding and one which represented a distinct 
motion away from the formalism of the past. It certainly cannot be said to have 
closed the door on the possibility of an enforceable unilateral promise 
completely. 

Second, following the European Reception, the medieval jurists and late 
scholastics failed to give effect to the next step in that movement by effectively 
“re-formalising” the ius commune based on their commitment to Aristotelian 
liberality.  Meanwhile the natural lawyers recognised the enforceability of all 

                                                 
106 Shumway (n 26) at 273-4. 
107 Schermaier (n 102) at 63. 
108 Gordley (n 23) at 99. 



Edinburgh Student Law Review 

36 

obligations in principle, but refused to extend that reasoning to the enforceability 
of informal promises in law.109 

Finally, it is submitted that Stair should therefore be regarded as having 
given effect to that natural development, and as having consolidated the 
foundations of a general will-based theory of obligations for Scots law. Stair, it is 
argued, inherited a legacy which had sought to relinquish its formalist shackles 
and embrace a more consensual system of regulation which was conducive to 
economic expansion, and gave his exposition in accordance with the moral and 
natural development of that evolution. Consequently, his contribution should not 
be regarded as a “rejection” of Roman principles, but rather as a natural 
“development” of them. 

 
 
F.  MODERN DEVELOPMENTS AND THE CONSTITUTION OF 

PROMISSORY OBLIGATIONS 

 
I now wish to consider some more recent Scots law developments in this area, 
particularly those contained in the Requirements of Writing (Scotland) Act 1995, 
focusing on the extent to which they can be said to have expanded upon the 
doctrinal framework already established by Stair. It will be submitted that 
modern Scots developments effectively negate the value of Stair’s promissory 
doctrine, that they represent a retrograde step back to the kind of formalism even 
Roman law was striving to free itself from, and that they are likely to have the 
effect of stunting any prospect of doctrinal advance in this area in the foreseeable 
future. 

 
(1) Proof of Voluntary Obligations: vel scripto vel iuramento 

 
Before turning to the 1995 Act itself, it is necessary to address the problem of the 
proof of promissory obligations more generally. As has been shown, Scots law is 
said to have taken a unique stance in respect of promissory obligations in the 
seventeenth century in that such formality was not considered a requisite for their 
constitution. However, though no formalities were required for the theoretical 
constitution of the obligation, a promise could only be proven by writ or oath 
(vel scripto vel iuramento) if challenged. As Stair observes: “Promises with us 
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are not probable by witnesses, though within an hundred pounds.”110 Numerous 
cases may be cited which reinforce the harsh rule.111 

J.J. Gow took particular exception to this apparent tension between theory 
and practice in an important article written in 1961, and one which represents a 
truly visceral attack on Stair’s contribution.112 He highlighted that: “What has 
been overlooked is that Stair so qualified his ‘every paction produceth action’ 
that even ex facie of his writing it is doubtful whether it meant very much.”113 
Gow’s critique was that Stair’s declaration that all voluntary obligations were 
binding without formality was worthless in practice, and that the situation was 
“[t]o the layman…a legal chimera”.114 One might wish to add to this the 
comments of Lord Normand, which Gow draws upon in his critique, whereby his 
Lordship observes that it may be more desirable for Scots law to adopt 
something like an English concept of consideration for the sake of easiness of 
proof.115 

It must be said that such an apparent lack of enforceability is disappointing 
and perhaps goes some way toward undermining the notion of an informal 
voluntary obligation. However, the writer is not convinced that this unfortunate 
outcome necessarily gives rise to the conclusion that the Scots system of 
voluntary obligations was as formal a system as the Civil law, or that Stair’s 
exposition was in any way misleading or misrepresentative of the law of 
Scotland. First, it is clear that the rule as to proof by writ or oath had been 
established long before Stair’s time and that the full development of Stair’s 
exposition would have been restricted in many ways because of this harsh ruling, 
which had been challenged as early as 1580.116 Consequently, one should treat 
his apparent support and justification for the rule as something of a digression.   

Second, it has been shown that Stair’s analysis derives from a variety of 
important and well-established intellectual and philosophical sources, including 
the movement of the Roman law itself during the classical period, and including 
the attitudes of the Scottish courts which had been enforcing promises for at least 
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a century prior to his work. It is therefore unreasonable to claim that Stair 
“dismissed far too easily the existing law”.117 

Finally, it is submitted that Gow’s analysis represents something of a 
proverbial “putting the horse before the cart”. Given, as has been shown, that 
Stair’s theoretical premise – “every paction produceth action” – stems from a 
sound intellectual tradition that recognises the binding nature of all informal 
obligations in both law and nature, the objection should instead lie with the rule 
relating to the proof of those obligations; not the theoretical premise. 

 
(2) The Requirements of Writing (Scotland) Act 1995 

 
The most recent and comprehensive changes to the Scots law of promise came 
about as a result of the Requirements of Writing (Scotland) Act 1995.118 I now 
wish to consider the impact of the changes it brought about and the extent to 
which they might be said to have made a valuable contribution to the initial 
groundwork laid down by Stair hitherto. 

The impact of the Act on the law of promise was essentially two-fold: (i) the 
abolition of the old requirement of writ or oath; and (ii) the requirement of 
writing for the constitution of certain voluntary obligations, including “gratuitous 
unilateral obligations”, effected by the subscription of the grantor.119 The 
intention of the Commission and the legislature was to simplify and modernise 
the Scots law of voluntary obligations. However, the writer shares many of the 
concerns voiced by Professor MacQueen in respect of the Act’s implications for 
the prosperity of Scots promise.120 

First, it is clear that the provisions affecting the constitution and proof of 
promises “[amount] to a tightening up of the law, rather than a relaxation of 
present requirements”.121 Notwithstanding the abolition of the rule vel scripto vel 

iuramento, which is to be welcomed, the requirement that promissory obligations 
be made in writing is harsher in that it does not simply restrict the proof of an 
obligation already constituted; rather it strikes at the heart of the constitution of 
the obligation itself. It is also more antiquated in that it signifies a doctrinal step 
backwards towards a formal system of classification of obligations, much like 
that which existed in early Roman law. 

Professor MacQueen has focused his concerns on the practical implications 
such a move holds for the continued use of promise in a commercial context. As 
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he highlights: “[I]n fact many unilateral undertakings are given in the business 
world and are normally treated there as binding”.122 This is certainly true and 
indeed not enough space can be devoted here to a consideration of the numerous 
advantages a promissory doctrine holds for any legal system’s treatment of 
obligations.123 Yet, the principal concern of the present writer lays not so much 
with the practical implications for the frequency of enforceable promises in 
commercial practice, but rather with the theoretical contradiction the provisions 
of the Act present to the contribution made by Stair in the seventeenth century. 
As Sellar observes, now that writ forms an integral part of the constitution of the 
obligation of promise, “[i]t is no longer possible to say with Stair that in the law 
of Scotland, ‘every paction produceth action’”.124 The 1995 Act reverses 
centuries of jurisprudential progression towards a will-based theory of 
obligations and undoes the central thrust of Stair’s exposition, which was to 
promote the binding nature of all voluntary obligations regardless of form.  

MacQueen, in his critique, suggested the creation of a general exception to 
the 1995 Act in the case of those promises undertaken in a commercial 
context.125 However, and with respect, the present writer is of the opinion that 
such an exception does not go far enough in fully embracing a doctrine of 
informal promise in all contexts, something alluded to by MacQueen himself: 
“Alternatively the requirement of writing could be abandoned altogether ...”126 In 
light of the advances made by Stair in providing a framework of voluntary 
obligations which relies not on form but on substance, this must be correct. The 
presumption must lie in favour of enforcement of promises without formal 
requirements so that we might respect the doctrinal innovation of Stair and give 
effect to its logical extension. 

 
(3) Some Unsavoury Prospects for the Future 

 
The theoretical concerns voiced by the writer also harbour the potential to 
manifest themselves in practice in a wider sense of jurisprudential apathy which 
is bound to consume Scots promise if we fail to free ourselves from a 
constitutive requirement of writ. Though much of the stimulus for this study has 
been to offer something of a fresh perspective on Scots promise, I wish to finish 

                                                 
122 Ibid at 3. 
123 For example:  jus quaesitum tertio; options; promises to keep offers open for a certain 
period of time; and promises of reward.  Also, note the problem encountered by the 
English courts in respect of the notorious “unilateral” or “if” contract, wedded as they 
are to their requisite of consideration: Harvela Investments Ltd v Royal Trust Co of 

Canada [1985] 2 All ER 966. 
124 Sellar “Promise” (n 1) at 282. 
125 Given effect to by s 1(2)(a)(ii).  Yet, the value of this exception is questionable given 
the dubiety of the term “gratuitous unilateral obligation” which is not defined by the Act. 
126 MacQueen (n 6) at 5. 



Edinburgh Student Law Review 

40 

by bringing to the fore the rather pessimistic conclusion that unless we observe 
and respect the theoretical framework expounded by Stair, and abandon our 
current re-attachment to formalist ideology, the institution of Scots promise faces 
the grave possibility of becoming extinct. 

The case of the promise of a reward offers a useful insight into the fate of the 
various other applications of our doctrine of promise if we continue to persist 
with such a counter-productive rule on proof, and now constitution, of promise. 
In this type of case, which seems arguably as typical an example of an 
enforceable promise as one is likely to find, Scots law has become remarkably 
ignorant of the value of its own doctrine and has instead tended to assimilate 
itself with the approach taken by the English courts. That approach is to treat the 
promise of reward as an “offer” to the world en masse, with the actions of the 
member of the public who performs in accordance with the terms of the offer 
representing “acceptance” such as to conclude a contract between the parties.127 

The result was admittedly understandable given the English attachment to 
the concept of consideration and their lack of recognition of informal promise. 
The worrying consequence from a Scots perspective was that Scots lawyers 
faced with a similar set of facts tended to follow suit. In the Scottish cases 
following Carlill, either the parties assumed the existence of a valid contract and 
never raised the possibility of there being a binding promise128, or the courts 
appear to be remarkably reluctant to construe apparently ex facie promissory 
situations as such and instead favour a contractual approach.129 It seems that for 
the sake of ease of proof, Scots law has neglected the value of its doctrine of 
promise in cases such as these and that contractual pleadings will remain the 
status quo for the foreseeable future. 

As stated, the result is to be expected since good practitioners must plead 
their cases in the way which best serves their clients’ interests; not necessarily 
the interests of the underlying law itself. The frustration must instead be directed 
at the rule on proof itself.  Unless we dilute the requirements for the constitution 
of promissory obligations, we will continue to face what is already a growing 
paucity of cases pleaded on the basis of promise. The evident trend in the case of 
promise of a reward is indicative of a wider reluctance to identify ex facie 

promissory situations as in fact promissory ones per se, and is entirely capable of 
evolving into a jurisprudential abandonment of a truly valuable institution which 
had been successfully developing for centuries hitherto. 
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G.  CONCLUSION 

 
The purpose of this study has been to shed some new light on the Scots doctrine 
of promise in the context of its historical development, and to call into question 
the fact that modern developments, particularly those embodied in the 1995 Act, 
threaten to undo that progress. 

It has been the central thesis of this paper that Stair’s contribution should not 
be thought of as an explicit “departure” or “rejection” of Roman principles, but 
rather as a logical “development” of those principles and of the wider ius 

commune, and that a re-analysis of the relevant Roman law from a different 
perspective suggests that it was by no means inherently repugnant to the prospect 
of a binding unilateral promise. In that sense therefore, Scots law might be said 
to have come full circle in its re-formalisation of the doctrine of promissory 
obligations under the 1995 Act and to have undone the centuries of theoretical 
innovation which preceded it. It should also be pointed out at this stage that, in 
light of the practical restraints relating to time and space, this study represents 
something of a general framework from which it is felt a more in-depth analysis 
of the Roman and Scots sources is necessary to fully develop the arguments 
contained therein and to realise the full potential of the thesis. 

It will be seen that the writer’s predictions for the prospect of a thriving 
doctrine of promise in the foreseeable future remain bleak. From a theoretical 
perspective, there no longer exists any riposte to MacCormack’s claim that “the 
Scots system of voluntary obligations [is] as formal a system as the [C]ivil 
law”130, since the jurisprudential premise that “every paction produceth action” is 
now dead. From a practical perspective, the implications are grave.  One can 
only hope that Hogg is correct in his observation that “[t]he Scots lawyer 
must…realise that the debate over the nature of promise in Scots law is far from 
concluded”.131 Yet the writer finds it difficult to resist the conclusion that the fate 
of the informal promise is in many ways sealed unless Scots law is able to re-
visit and dilute its current rules as to constitutive formality. Only then might it 
evade what would be an unforgivable tragedy, namely, the exile of an invaluable 
legal doctrine and its consignment to history.  
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A. INTRODUCTION 

 
The development of new assisted reproduction technologies, such as in vitro 
fertilization (IVF) and pre-implantation genetic diagnosis (PGD), allow parents 
to have increased control over their offspring. There is an urgent need for law to 
keep abreast of these developments in order to avoid the opening up of an 
unregulated ethical vacuum, especially given the ethically contentious use of 
human embryos. The new Human Fertilization and Embryology Act 2008 
updates the law and deals with issues which have arisen subsequent to the 
passing of the original 1990 Act. The PGD technique is one such issue. It was 
first successfully developed in 19901 and has made it possible for embryos 
undergoing IVF to be screened for genetic disorders prior to implantation. This 
ability to test embryos requires strict regulation because some fear it promotes 
discrimination through enabling selection on the basis of some preferred 
characteristic, for example the absence of a genetic disability or sex selection.  

Naturally, there is reluctance for the law to intervene in matters of 
reproduction given their inherently intimate nature, so there is normally a strong 
deference to parental autonomy in making reproductive decisions. Associated 
with this are the rights to private family life and to found a family enshrined in 
the European Convention of Humans Rights articles eight and twelve, which 
have been incorporated into UK law by the Human Rights Act 1998. 
Nonetheless, should parents unrestrainedly be allowed to deliberately bring into 
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existence a child crippled with disability, after having determined the genetic 
disabling characteristics of the embryo?  

The new Human Fertilization and Embryology Act enacted last 
November contains a provision stating that parents should be legally obliged to 
respect the principle of intergenerational justice by not preferentially implanting 
a known disabled embryo.2 Such a restriction would not have necessarily 
violated parental human rights because Wicks argues “the core of their 
reproductive freedom was never violated”3, since they still can try for a child 
naturally. Furthermore, it must be realised that these human rights are not 
absolute and allow exceptions in order to protect the health and morals of society 
according to national laws. However, disabled rights advocates have stated that 
such a legal obligation to deliberately prevent the birth of future disabled 
children would be offensive and would “send the message to all such people now 
living that there should be no more of your kind in the future”4, as well as 
resulting in greater marginalisation and discrimination against the disabled. 

This article will critically assess whether there was a valid premise for 
the law to base the proposed restraint of parental reproductive autonomy upon 
and if the fears of it resulting in greater discrimination against the disabled are 
justified. The commonly used example of deaf parents seeking to implant a 
genetically deaf embryo will be adopted for the illustrative purposes of this 
article. 

 
 

B. DEFINING DISABILITY 

 
An important starting consideration is a general definition of what is meant by 
the term “disability”, in order to understand what perceived problem the 
proposition was aimed at correcting. It could mean a natural genetic 
characteristic which puts an individual at disadvantage in society. However, 
Sheldon & Wilkinson5 point out that this social model is ambiguous because 
what is disadvantageous is relative to that specific type of society.  For example, 
in a patriarchal society being a woman could almost be described as a natural 
genetic disability. Thus, adopting such a wide definition of disability based on 
social disadvantage is not proposed.  

Another possibility is to base it upon the existing concept of foetal 
abnormality, which is one of the grounds for termination under the Abortion Act 
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Edinburgh Student Law Review 

44 

1967. However, as Jackson6 points out there is no clear universal distinction 
between what is classed as “normal” and “abnormal”, because it depends again 
on the attitudes of society towards the condition in question. Indeed, Newell7 
goes so far as to suggest that disability has more to do with society than the 
disabling condition itself, because if society was structured differently the 
abnormal person might only suffer mere inconvenience. There is considerable 
debate about what constitutes an abnormality justifying termination, so it is 
suggested that using this as the basis would only complicate its already uncertain 
scope. Furthermore, most disabilities arise not genetically but due to other 
environmental factors and accidents during life.8 As a result, it is difficult to 
frame a definition of disability based on purely social or genetic considerations.  

For the purposes of this essay, the present author will assume a two-fold 
definition based on Savulescu’s9 recent welfare based definition, which can be 
briefly summarised as: 1) a physical or mental property of a person which 
significantly reduces their wellbeing compared with other people, or 2) where 
this significant reduction in well being is caused by the property making it 
impossible or very hard to exercise some natural human capacity. Deafness could 
be classified as such a disability as a reduction in wellbeing is experienced due to 
the lack of hearing capacity. The reasoning for adopting a welfare based 
definition is that much of the ethical debate in this area is premised on the 
concept of inter-generational justice, which suggests that we have a moral 
obligation to improve the human gene pool in order to increase the welfare of 
future generations. If we are to critically assess this concept we need a suitably 
relevant definition of disability which is based on welfare. 

 
 

C. ASSESSING THE PREMISE 

 
One of the initial reactions to the idea of implanting an embryo with a property 
that will reduce the developed child’s wellbeing might be moral outrage at the 
thought of deliberately creating a disabled child, with some calling it a “form of 
child abuse”.10 Certainly, if this were true, there would be legal justification to 
restrict the reproductive freedom now protected by human rights law. However, 
it is argued in this paper that an embryo has moral status from conception as an 
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early developing human being. The present author fully agrees with Beckwith 
when he states:  
 

Human beings are ontologically prior to their parts, which means that the 
organism as a whole maintains absolute identity through time while it 
grows, develops and undergoes numerous changes [ …] Therefore, a 
human being at every stage of her development is never a potential 
person; she is always a person with potential even if that potential is 
never actualised due to premature death or the result of the absence or 
deformity of a physical state necessary to actualise that potential.11  

 
Consequently, this accusation of child abuse can be distinguished morally 
because the embryo is by nature a disabled human life and will only ever develop 
into a disabled child, so no harm is actually perpetrated against it. However, a 
non-disabled child must be subsequently harmed to make them disabled. This is 
similar to the approach suggested by Häyry, who agrees that while it is morally 
objectionable to change the qualities of an existing hearing person it is not the 
same to merely select a deaf embryo, so that “we can, logically speaking, accept 
one without condoning the other.”12  

Nonetheless, even if it is not actual child abuse, from a consequentialist 
perspective the same outcome of a disabled child with diminished wellbeing is 
reached, regardless of the different moral routes. Thus, are there other principles 
which would legally justify preventing parents from being able to exercise such a 
choice? In answer, Savulescu advocates the principle of “Procreative 
Beneficence”, which he defines as a moral obligation on parents to “select the 
child, of the possible children they could have, who is expected to have the best 
life, or at least as good a life as the others.”13 Thus, parents would be morally 
obliged to deselect those embryos with genetic disabilities which presumably 
prevent the child having the best possible life. Can we accept this principle? In 
short: no. 

Firstly, there are problems with asserting this as a moral obligation, 
especially considering the limited access of prospective parents to IVF and PGD. 
It would be unfair for there to be a moral obligation on all prospective parents 
requiring them to have the best possible child when only a minority would be in 
the position to have any choice in the matter. This would automatically make a 
majority of prospective parents, who are unable to use PDG, “consigned to a 
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moral underclass […] this might create conditions for guilt”14, since they are 
recklessly leaving their reproduction to natural chance of creating a disabled 
child. It would be inconsistent with Savulescu’s general contention (that parents 
should actively seek out genetic tests, even for non-disability related traits15) to 
suggest that this could be a limited moral obligation only on those using IVF 
already. Rather if this was a moral obligation it would compel all parents to seek 
out such tests to avoid accusations of being reckless about the well being of their 
child. Secondly, Draper & Chadwick point out an inconsistency because if it is 
morally wrong to select a disabled embryo, why is it not similarly wrong to 
continue a pregnancy after the discovery of severe foetal abnormality?16 The 
same result is reached in both situations, so given these inconsistencies the 
principle of Procreative Beneficence can be doubted as a moral requirement 
limiting parental reproduction freedom. 

Procreative Beneficence and the proposition for preventing parents 
implanting a disabled embryo can be analysed as being motivated by a 
paternalistic judgement that a disabled child’s life is not worthwhile, or at least 
not as worthwhile as a non-disabled child because of its reduced wellbeing. Asch 
says on the contrary: “life with disability is worthwhile […] there is abundant 
evidence that people with disabilities can thrive even in this less than welcoming 
society.”17 Moreover, Bennett argues that since there is no harm being 
perpetrated by the creation of a life intolerably burdened by suffering, there is 
“no moral obligation to choose one worthwhile life over another.”18 This is 
important because if a disabled person can enjoy a fulfilling life, even if it is with 
fewer life possibilities or lower comparative wellbeing, then it cannot be justified 
to limit parental reproductive autonomy in the way proposed. Bennett bases her 
criticism on rejecting the fallacious concept of “impersonal harm”19 which she 
argues underpins Procreative Beneficence. This states that while it does not harm 
the child by implanting a disabled embryo; an impersonal harm is being done by 
selecting a disabled embryo over a non-disabled embryo which would have a 
better life. Bennett rejects this saying that both lives are worth living, so no such 
harm is inflicted. The present writer rejects “impersonal harm” for slightly 
different reasons, because if human life begins at conception then the embryos 
have an important moral status. If there has to be selection of one embryo over 
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another, then it does no more harm than is normal in disregarding morally 
significant embryos in the routine IVF process, since both have the potential for 
worthwhile lives. Therefore, harm is unavoidable when using this form of 
artificial reproduction, so it should not be a determinative factor justifying the 
proposed restriction on implanting disabled embryos. 

There are other arguments used to defend the ideas behind the 
proposition. It is suggested by Draper & Chadwick that in some cases it may be 
in the embryo’s best interests not to be implanted to fully develop because the 
severity of disability means “its life is not worth living.”20 However, it can only 
ever be in very extreme cases that non-existence is better than the chance of 
existing and this cannot be said of deafness, since it is a painless condition which 
only impairs one sense. In response to Draper & Chadwick, Newell argues that 
such a determination about a disabled person’s quality of life cannot be made by 
a person lacking experience of living with the disability. He goes on to argue the 
law should not use technology to control and oppress the disabled simply based 
on our different perceptions of life.21 Surely, given this incomplete knowledge, 
the law should have deference to parents, respecting their right to reproductive 
autonomy. A deaf couple have the shared perspective of living with this 
disability and know they still have a worthwhile life, which they also want for 
their child. Arguably, they also can provide better care for a deaf child in the deaf 
community, so they should not be prevented by any paternalistic judgements 
about their quality of life.  

In fact, it is interesting that Savulescu22 in discussing implanting deaf 
embryos concedes that since a deaf child’s life is still worthwhile there is no 
moral obligation preventing the parents from selecting such a disabled embryo. 
While with more severe disabilities there may be a parental preference to choose 
the child who will have a longer life, yet if even a shorter life can be worthwhile 
then there is no moral justification for a legal restriction on parental selection. In 
the words of Corwin: “coercing women to abort (or not select) potentially deaf, 
blind or autistic children is completely at odds with reproductive freedom. Just as 
nobody should be forced to have a child, nobody should be forced not to have a 
particular child”.23 

Therefore, it is argued that while we may not approve of some parents 
deliberately implanting a disabled embryo, nonetheless no great harm is being 
perpetrated against that child’s welfare or that of future generations. It is already 
a disabled life from conception and we cannot judge that it would be better for 
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that life never to have had the opportunity to develop fully, because we cannot 
say that such a life is not worthwhile. To embrace this proposed restriction in the 
new HFEA Bill is a paternalistic judgement that a disabled life is not as 
worthwhile as a non-disabled life. Indeed it arguably would be tantamount to 
saying that it is better for disabled people themselves not to exist, and this is not 
a judgement society should make. If deaf parents wish to have a deaf child, then 
in the absence of a moral obligation they are best placed to make that decision 
because they will be motivated by their child’s best interests24. They also have 
the benefit of experiencing living with the disability themselves to know that it is 
a worthwhile life. In the absence of these risks to health and morality there is no 
justification for restricting the human rights associated with reproductive 
freedom in the way proposed. 

 
 
D. ASSESSING THE CONSEQUENCES OF ADOPTING THE 

PREMISE 

 
As well as objecting to the premise behind this proposition to limit parental 
reproductive autonomy, it is necessary to examine the possible consequences of 
adopting the HFEA Bill. The present author believes that there is a substantial 
risk that such a principle would increase discrimination against disabled people. 
While Savulescu25, argues that judgement can be passed on the value of the 
disabled embryo without judging disabled life Bennett has perceptively shown 
that a lesser moral value is consequently passed on the life of disabled people. 
This is because if there is a moral obligation to choose to implant the non-
disabled embryo - which allegedly will have a better quality of life and will lead 
to the overall morally preferred future generation with a higher well being - then 
in this calculation the disabled life “must count for less morally speaking.”26 It is 
not right that in the quest for future intergenerational justice that we presently 
compromise the rights and moral worth of disabled people. Gillon similarly 
suggests that if it was correct that a foetus has full moral standing (admittedly, 
Gillon does not accept this), then to terminate an abnormal foetus is akin to 
killing disabled adults and would “manifest and encourage disrespect, hostility 
and contempt for disabled people.”27 The present writer further argues that since 
the embryo from conception is simply at an earlier developmental stage of life 
and in a different environment than the implanted foetus, to discriminately deny 
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a disabled embryo the chance to implant and develop invokes the same 
disrespect for disabled life generally. 

If society begins such devaluation of the lives of disabled citizens it 
could lead to: “a coercive eugenics state or society, in which one trait after 
another is pathologized on the basis that anyone who cannot function optimally 
in the existing society is better off not existing at all.”28 The proposition itself 
betrays the reality of this fear by proposing the example of deafness, which we 
have already established does not seriously undermine the worthwhile nature of a 
person’s life, so it does not justify preventing implantation. Yet it is one of the 
proposed types of disabled child to be screened out simply because the deaf 
person functions sub-optimally in our majority hearing culture. The present 
writer argues that an individual’s moral worth does not come from their 
functionality in society but rather their identity as part of the human race. A child 
has little functionality in the early years of its life, but yet it is morally significant 
and protected because it is a human being. While arguably the child has value 
because of its potential functionality, this would again expose a discriminatory 
bias against the disabled to suggest a disabled child’s potential is less 
worthwhile. 

Notwithstanding this claim, Petersen dismisses these fears citing the lack 
of supporting evidence for the creation of such a eugenic state which threatens to 
undermine the “moral equality of all human beings.”29 However, it should be 
noted that since the technology is still only in the early stages of availability 
there has not been an opportunity for abuse, but nonetheless it still has that 
potential. Undeniably, it is best that such potential is not realisable in the future, 
so actions should be taken now to stop the future undermining of the position of 
disabled people in society, as happened during the early 20th century. It should be 
recalled that the human rights, which are linked to reproductive freedom, were 
framed in response to the eugenic atrocities of that time. While Petersen suggests 
that modern international pressure may be sufficient to prevent states adopting 
such coercive eugenic policies again30; it must be pointed out that international 
pressure already fails to effectively prevent dictatorships discriminately harming 
their citizens. He further argues that even if such pressure is ineffective it is 
better for a dictator to control the population by compulsory PGD testing and 
disposal of disabled embryos than through other more violent and cruel means, 
which admittedly are more easily and readily available. While it is true that PGD 
is a more sterile and sophisticated eugenic technique, this should not justify an 
acceptance of the potential risks of undermining the moral position and rights of 
disabled people in society. 
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There are also fears expressed by King that it will create a culture of 
“consumer eugenics”, which he believes is only larger in scale than the current 
system.31 This makes reproduction choices “not so far removed from their 
experience as consumers, choosing amongst different products.”32 Asch33 points 
out that this approach makes the disability the only characteristic in focus; 
instead of considering the great blessing it is to have any child. This 
commodification of people and treatment of the disabled as merely defective 
“products” undermines respect for all humans, not just the disabled. A human 
life is not just a product that satisfies a test of satisfactory quality to be born. 
Failure to acknowledge this can lead to a society where disabled adults suffering 
even from minor conditions, such as deafness, are mistreated as defective 
products subject to recall because their lives would have been better avoided.  

The adoption of the proposed restriction on reproductive freedom will 
also have effects far beyond parents currently undergoing IVF treatment. As 
PDG becomes widely available there is the danger that society will look 
unfavourably on parents who have a disabled child in the light of having the 
chance to screen out disabled embryos. Consequently, it may also risk putting 
pressure on a woman’s autonomous decision to continue a pregnancy of an 
abnormal foetus. She may still have a de jure right of reproductive autonomy, but 
de facto no real autonomous choice. Having any disabled child could be seen as 
irresponsible on the parent’s part and as “effectively optional”.34 Thus, Gillam35 
suggests it is also possible that the state will not support the family because it 
will be their own fault, which is ironic when considering the disabled are those in 
society most in need of extra support so this would have a large negative result. 
The cumulative result is that there will be a negative impact on attitudes towards 
the disabled and likely a coinciding increase in discrimination against them.  

Indeed, King36 makes the perceptive point that if society truly overcame 
fear of disability then there would not be such an interest in PDG. While it is true 
that PDG has other legitimate uses, for example to find a genetically compatible 
“Saviour Sibling”;37 it is argued by King that it embodies not a “free choice” but 
a eugenic bias to reduce births with genetic disabilities.38 In response, it must be 
realised that from an individual parent’s perspective the availability of PGD may 
help if they already have a disabled child, so they will not be acting in any 
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deliberate eugenic way but rather thinking about their ability to meet their 
children’s needs. However, if attitudes towards disabled people were to turn 
negative and parents feared blame, then it is possible that their thinking would be 
increasingly coercively conditioned by the eugenic societal attitudes. If the new 
HFEA Bill adopts this restrictive proposition then it would be encouraging 
society to adopt this progressively more negative attitude towards the disabled 
and parents who choose to either implant or continue with the pregnancy of a 
disabled child.  

It is important to qualify this examination by considering the parallel 
argument that if PDG poses such a great risk of encouraging discrimination and 
leading to a declining respect for the disabled, then it is in fact what should be 
prohibited. On the contrary, it has been pointed out by a few commentators that 
the risk of an increase in discrimination is not sufficient in itself to justify not 
adopting this proposition if it would result in greater welfare.39 It has already 
been made clear that the present author does not believe that the pursuit of 
eliminating genetic disability for intergenerational justice justifies the risk of a 
eugenically minded society that discriminates against the disabled. However, the 
foundation of this argument opposing the legal adoption of this proposition is 
based upon respecting parental reproductive freedom. Therefore, to be 
consistent, if some parents wish to screen their embryos to avoid their children 
contracting a hereditary genetic condition, then that should be respected as they 
believe this will produce better welfare for their child. Likewise, if deaf parents 
wish to screen their embryos in order to have a deaf child then that should be 
respected also. While admittedly it is unnatural to choose one life over another, it 
is unavoidable given the nature of the developments in IVF and PDG. Given this 
commitment to reproductive freedom, Savulescu40 is correct in saying 
reproductive technology should not be used for changing society’s values, rather 
institutional reform is needed. However, De Melo-Martin41 shares the insight that 
if such institutional reform took place then parents would not have any reason to 
select against disabled embryos in the first place. 

 
 

E. CONCLUSION 

 
Having assessed the proposition to restrict parental reproductive freedom, it is 
clear that there are problems with any premise which suggests that a reduction in 
wellbeing necessarily results in a reduction in the worthwhile nature of that life. 
Deafness is a disability but it is not a life so overwhelmed by pain and distress 
that it is rendered unliveable. Admittedly, he or she will experience 
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inconveniences in our majority hearing culture, but nonetheless a deaf person 
still has the potential to do many things with their life as well as be happy. Of all 
disabilities, deafness is mild and so the proposition betrays an inherent 
discriminatory biased attitude against the disabled in suggesting it as one of the 
types of disability to be screened out by PGD. It suggests that a disabled life is 
not to the same extent worth living. This is a paternalistic judgement made 
without any empirical basis and neglects the fact that the disabled person does 
not believe their life to be without worth as they have no other comparative 
experience. A disabled deaf person is a human being with equal moral worth as 
any other person. The law should not adopt measures motivated by society’s 
discriminatory attitudes which will undermine the moral equality of human 
beings. It does so by implying that it is better for disabled people not to exist and 
that they detract from a preferable future society free from disabilities – which 
we have already seen is not going to be achieved by genetic screening when most 
disabilities happen later in life due to environmental issues and accidents. There 
are then justified concerns about how far into eugenic policy our society could 
descend.  

It is accepted that fears of eugenic discrimination are not sufficient to 
prevent the law acting in the way proposed to promote intergenerational justice. 
However, to legally justify an interference with reproductive freedom along with 
its associated human rights there must be a valid justification of protecting health 
and morals. As a result, the onus to justify such a restriction is on those who 
would advocate adopting such discriminatory policies. The purpose of assessing 
the premise was to demonstrate that there is no such credible justification, and 
would encourage increasing discrimination against disabilities generally, 
regardless of their severity. Furthermore, it would undermine parental 
reproductive freedom in the sphere beyond PDG and IVF, because it would set a 
moral precedent that parents who have any disabled child have been reckless. 
This is not an acceptable position for the law to allow itself to reach in making 
such paternalistic judgements.  

For these reasons, it is concluded that the new HFEA Act would have 
been better not to incorporate the proposition preventing implantation of disabled 
embryos, because it is an unjustified interference with human rights and a 
potentially eugenically motivated discrimination, which should not be given any 
legitimacy in law. 
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A. INTRODUCTION 

 
The sixtieth anniversary of the Universal Declaration on Human Rights was 
celebrated in December 2008. Befitting the occasion, the United Nations General 
Assembly adopted without objections the Optional Protocol to the International 
Covenant on Economic, Social and Cultural Rights.1 The fact that this protocol, 
once in force, would give the Committee on Economic, Social and Cultural 
Rights the competency to receive, evaluate and make recommendations 
regarding communications by alleged victims of human rights abuses covered by 
the International Covenant on Economic, Social and Cultural Rights (ICESCR) 
seems an odd juxtaposition to the debate that has raged between human rights 
treaty bodies and sovereign states during the past four decades. This debate 
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began as a stand-off between states parties and the treaty bodies in whom had 
been vested the authority to review states parties’ implementation of the 
obligations set forth in human rights treaties.  Statements made during the 10 
December 2008 General Assembly session noted the “pernicious crisis of lack of 
political will”2 and the “gap in human rights protection under the international 
system”3 plaguing the realisation of universal recognition of human rights to 
date. The delivery of the Optional Protocol is meant to reverse these problems as 
it is viewed as a return to the unified vision of human rights as set forth in the 
celebrated Universal Declaration of Human Rights.4 

In March 2008, Louise Arbour, the then High Commissioner for Human 
Rights, stressed to the Open-ended Working Group that an optional protocol on 
ICESCR that the adoption of the Optional Protocol would “help put to rest the 
notion that legal or quasi-judicial remedies are not relevant for the protection of 
economic, social and cultural rights.”5 She went further to impress upon the 
Working Group the success of this instrument would be its incentive to states 
parties to adopt stronger national protection mechanisms, as shown by the 
experience of other human rights treaty bodies competent to act as 
communication review mechanisms. Each of the core United Nations (UN) 
human rights treaties has an embedded oversight body comprised of experts in 
the field specific to the respective treaty. Each treaty body, also known 
collectively as Committees, is essential in creating an inter-related and 
indivisible human rights system. As the natural offspring of texts often deemed 
merely aspirational treaties, human rights treaty bodies were historically viewed 
by states and observers as receptacles for periodic reports capable of review but 
with no real power. However, as subscription to human right treaties grew over 
the last six decades, people across the globe became increasingly educated about 
their rights and began to demand that states give effect to these agreements 
across the continents, including those dark corners of the world where even the 
most basic rights has thus far been denied.   

The primary purpose of human rights treaty bodies is the review of the 
states parties’ fulfilment of treaty obligations pursuant to their remits as indicated 
by their respective treaties. In the first instance, all of the treaty bodies examine 
states parties’ periodic reports. Additional quasi-judicial functions have been 
established and widely accepted as part of the UN human rights regime in an 
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effort to further realise the rights set forth in the Universal Declaration which 
precipitated the adoption of the core UN human rights treaties.  The point of 
contention between states and treaty bodies is which between them has the 
ultimate power to determine whether a state party is meeting is obligations.  
Treaty interpretation is integral to the treaty bodies’ remit if they are to 
legitimately evaluate state compliance with treaty obligations.  These bodies 
were designed with that very purpose in mind and the constitution of the bodies, 
including both the electoral processes and mandatory multicultural 
considerations, serves to ensure that states parties’ periodic reports receive an 
unbiased, treaty-centric review.   

Treaty bodies are essential if human rights are going to be turned into 
legal realities. Thus, understanding why and how they fulfil a legitimate purpose 
in the realisation of international human rights is essential if the tide of public 
acknowledgement and consent is going to cause a shift in the traditional concept 
of state-centric Westphalian thinking to a rights-centric approach.  Using 
arguments and realisations from other fields of international law, the first section 
of this paper will address concepts of legitimacy surrounding the growing use of 
international institutions in implementing cross-cultural standards and governing 
increasingly complex societies. The next section sets forth the remits of the treaty 
bodies and the acceptance of their competencies through ratification of treaty 
texts, thereby grounding their function in law. Finally, a brief review of the 
practice of issuing general comments will reinforce the increasing international 
recognition of treaty bodies as mechanisms which provides rights-centric 
opinions on the implementation of human rights treaty obligations. At their most 
basic, human rights are the common thread that link people together, no matter 
where they are from or where they are now.  It is this thread that must be 
preserved and strengthened through the language of law which has civilised 
nations since the beginning. 

 
 

B. INDICATORS OF LEGITIMACY 

 
Legitimacy in governance has been simply described by Thomas M. Franck as 
“the aspect of governance that validates institutional decisions as emanating from 
right process”.6 Therefore if the correct processes are established and followed, 
then the execution of those processes will be deemed legitimate even if the 
outcome is not that about which all people agree. Institutions, on the other hand, 
are generally viewed as legitimate if the people over whom they exercise 
authority accept that authority. Thus combining the two it could be argued that a 
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governing institution must both be established by, and operate pursuant to, the 
correct process and be accepted by the governed. At the domestic level these are 
widely established socio-political concepts, especially in the context of 
representative democracies. When the focus turns to international institutions, 
however, these simplistic indicators are less tenable.  Decisions on the 
international level are often viewed as too remote from the ordinary citizen and 
thus out-with the indicators that are essential to assess legitimacy.7  In the 
context of international human rights treaties, the ordinary citizen benefits from 
state recognition of the international law as set forth therein despite not directly 
being the object of governance.  The purpose of this paper is not to debate the 
origins and theoretical concepts of legitimacy, rather the following serves as a 
back-to-basics, positivist use of simple indicators, including proper process, 
evidenced by legal texts, and consent to governance, evidenced by voluntary 
ratification of treaties, to evaluate human rights treaty bodies as mechanisms for 
review.   

 
(1) Proper process: establishing international institutions 

 
The text of a UN treaty is typically negotiated over a lengthy period of time, 
often years, and the final text which is agreed upon will then be circulated the 
UN members. Human rights treaty bodies are the embedded international 
institutions of the UN human rights treaties and the primary enforcement 
mechanism of the texts’ obligations.  Each of the treaties provides detailed 
processes for the execution of the competencies of its respective treaty body, 
which may include review of periodic reports, receipt of inter-state and/or 
individual communications and procedures of inquiry. Prior to becoming a state 
party, states spend a great deal of time assessing how the obligations included in 
the text will affect the status quo in their jurisdiction. Thus, the choice to become 
a party to a human rights treaty necessarily implies consent to the obligations 
found therein, including the exercise by a treaty body of its enumerated powers.   

In addition to the specific advisory remits of the treaty bodies, each of 
the membership election processes are crafted to guarantee that an unbiased 
authority exercises oversight. Each of the treaties seeks to achieve equitable 
geographical distribution in addition to representation of different types of 
civilisations and legal systems among the states parties, which helps ensure that 
no one region or culture dominates.  Essential to the execution of their duties is 
the requirement that members act in their personal capacities, not as 
representatives of their governments despite being nominated by them. The 
language establishing human rights treaty bodies, both the physical make-up of 
the bodies and their supervisory attributes, is painstakingly drafted to avoid any 
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confusion as to their purpose. Though no two of these treaty bodies are identical, 
they each play an essential role in ensuring the realisation of the obligations of 
the states parties under the treaties and their specific remits will be detailed 
below in section C. 

 
(2) Consent of the governed 

 
Contrasted with international institutional legitimacy, the traditional theory of 
treaty legitimacy is embodied in the fact that treaties are representations of 
consensual, mutually reciprocal obligations between parties, a concept known as 
“consent of the governed”.8  In the context of human rights, however, this model 
takes on a new life.  Unlike treaties governing other aspects of international law, 
human rights treaties are created for the benefit and protection of third parties—
the people effected by actions of the states parties—who do not have a direct role 
in negotiating the obligations, nor are they the subjects which are directly 
governed.  The states parties are manifestly “the governed” as they are the 
objects that must fulfil the obligations embodied in the treaty articles and the 
“beneficiary” is the world at large.  From a purely normative view of treaty law, 
the reciprocity deficit largely facilitates the relaxed approach to human rights 
compliance by many states parties, a phenomenon not as obvious in other types 
of international treaties.  It is the lack of reciprocal beneficial obligations, a 
concept which is integral to traditional treaty law, which require human rights 
treaties to look out-with reciprocity as a legitimising factor.  

Fortunately, “consent of the governed”, at the most basic level, rests on 
an easily identifiable factor which is, incidentally, the key to engaging duties 
pursuant to a treaty: consent, which in treaty law equates to becoming a state 
party. Treaty ratification or accession by definition demands that a State party 
fulfil all obligations set forth in the treaty text, save those to which it has made 
reservations. A UN commissioned study determined that the threat to the status 
quo is the most common reason for non-ratification of human rights treaties 
while ratification alternatively suggests that a state is willing to increase access 
to information on domestic human rights practices which simultaneously 
increases the legitimacy of human rights concepts.9 As pointed out by Daniel 
Bodansky in 1999 when examining legitimacy in international environmental 
law, the legitimacy of international institutions and their ability to influence 
states was not a bigger issue before the late 1990s due to the weakness of 
institutions coupled with the fact that their authority derived from the consent of 
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the states to which they applied.10 Thus, out-with the narrow purview of the 
institution the idea of influence upon non-consenting parties was relatively 
obsolete.   The difference in 2009 is that the number of states consenting to 
oversight of treaty bodies is growing, thus their sphere of influence is also 
growing. 

Despite the increasing level of consent to treaty body practice, detractors 
from the treaty body phenomenon include states opposed to any institution which 
might challenge aspects of sovereignty and individuals who view them as acting 
something akin to world government.  In reality, human rights treaty bodies do 
neither.  In the aftermath of the collapsed Third WTO Ministerial Conference, 
Mike Moore, the past secretary of the World Trade Organisation (WTO), 
delivered a very apt summary of the relationship between the WTO and state 
governments which is mutually applicable to the relationship between human 
rights treaty bodies and states: 

 
We are not a world government in any shape or form. People do not 
want a world government, and we do not aspire to be one. At the WTO, 
government decides, not us. But people do want global rules. If the WTO 
did not exist, people would be crying out for a forum where governments 
could negotiate rules, ratified by national parliaments….And they would 
be crying out for a mechanism that helps governments avoid coming to 
blows over trade disputes. That is what the WTO is.  We do not lay 
down the law. We uphold the rule of law. The alternative is the law of 
the jungle, where might makes right and the little guy doesn’t get a look 
in.11  

 
Human rights treaty bodies do not lay down the law. States have negotiated and 
debated the intricacies of the treaty texts and chosen to include mechanisms 
which apply the rule of law equally to those who have chosen to recognise the 
authority of these bodies by consenting to become states parties. This does not 
equate to “world government” as has been forecasted by opposition to the treaty 
body system. The aim has never been to create a world government that is an 
adjudicator above the state; it is to ensure that there is a rights-centric forum that 
can serve as a check system to ensure all states are abiding by their human rights 
commitments.   

  
 

 

 

                                                 
10Bodansky (n 8) at 596-597. 
11 M Moore, The backlash against globalization? (26 October 2000) available at 
http://www.wto.org/english/news_e/spmm_e/spmm39_e.htm. 
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(3) Focused expertise 
 
In addition to proper process and consent to authority, the expertise factor must 
not be overlooked when evaluating human rights treaty bodies as mechanisms of 
review.  It has been suggested that experts working together in the international 
context “can facilitate the resolution of global policy issues by narrowing the 
range within which political bargains could be struck”.12 Human rights treaties 
most often deal with very specific rights and a thorough knowledge of the field 
covered by the treaty is essential in order to ascertain the realisation of these 
rights on the ground, in addition to expertise being a requirement for committee 
membership generally. Thus, for example, members of the Women’s Committee 
have been active in the areas of gender equality and women’s issues and this is 
reflected by their curriculum vitae.  The same may be said for members of the 
Migrants Committee, etc. Sol Picciotto observes that “delegating specific issues 
to specialists who would deal with them in a depoliticized fashion…is a means 
of implementing policies that have been formulated through political 
processes…[and] understood as a response to the problems of governing ever 
more complex societies”.13  The treaty bodies exist to ensure specific rights are 
implemented into a variety of social, cultural and political arenas. The 
combination of a highly varied membership and specialists in the field, both 
mandated by committee election guidelines, further legitimises the work of the 
treaty bodies.   

 
(4) Legitimacy summary 

 
Legitimacy on the international level now depends on expertise of the decision 
makers and the increased legalisation of the institutions in which they operate.14  
Within the context of international human rights treaty bodies, the adopted texts 
of the treaties not only specify the various authoritative procedures for the treaty 
bodies, but also establish election processes designed to ensure equitable 
representation by experts amongst the states parties to the treaties. Furthermore, 
these texts are ratified by states which indicates consent to those processes as 
detailed by the treaties. Admittedly, the treaty bodies only oversee the 
implementation of rights by states parties to their respective treaties, however, 
several of these treaties enjoy the membership of a super-majority the 
governments of the world thus the opportunity to influence cannot be ignored. 

 
 
 

                                                 
12 Picciotto (n 7) at 459. 
13 Ibid.  
14 Ibid. 
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C. HUMAN RIGHTS TREATY BODIES 

 
As discussed above, unlike other types of international treaties human rights 
treaties are standard-setting and non-reciprocal. The embedded oversight bodies 
comprised of experts in the field specific to each treaty is a unique feature of the 
core UN human rights treaties and their main purpose is to ensure that the 
standards established by the texts are upheld. Liesbeth Lijnzaad has explained 
the necessity of supervisory mechanisms for human rights treaties results from 
the absence of substantive reciprocal obligations, which is the  core strength of 
international treaties because the obligations are not only set-forth the document 
but there is also the practical obligation on all parties to perform those 
commitments.15 Without the treaty bodies supervising implementation, human 
rights treaties would be merely aspirational and without a compelling legal 
reason to act. Each treaty body will be examined in subsequent sections after the 
following general introduction.   

 
(1) General aspects 

 
The texts of the various human rights treaties outline the respective treaty body 
competencies, including reviewing periodic reports, consideration of individual 
communications, and consideration of inter-state communications and/or 
initiation of inquiries. For states parties recognising a treaty bodies’ 
competencies there is a general duty of good faith to cooperate with the treaty 
bodies as recognised by general principles of treaty law.16 To determine whether 
the treaty has been effectively implemented commensurate with the obligations 
of each state party, it is essential that treaty bodies interpret the obligations in 
light of the domestic situation on the ground, including introduction of new law 
or reconciliation with existing law.  Reviewing periodic reports of the states 
parties is the common feature shared by all of the treaty bodies. The importance 
of this function must not be undervalued; it creates an avenue for the treaty 
bodies to develop a dialogue with states parties. Thus, at the very least, each of 
the treaty bodies is obligated to do the following: 
 

1. Receive reports on measures [the states parties] have adopted which 

give effect to the rights recognized by the corresponding treaty; 
2. The Committee shall study the reports submitted by the States 

Parties…It shall transmit its reports, and such general comments as 

it may consider appropriate. 
 

                                                 
15 L Lijnzaad, Reservations to UN-Human rights treaties: ratify and ruin? (1995) 110. 
16 Vienna Convention on the Law of Treaties, 1969, art 26.  
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The italicised language above is taken directly from art 40 of the International 
Covenant on Civil and Political Rights17 (ICCPR) but is repeated almost 
verbatim in the other eight treaties, with the most notable difference being that in 
a majority of the treaties the use of “general recommendations” is substituted for 
“general comments”.   
This practice has developed into perhaps one of the most legally significant, and 
subsequently controversial, functions of the treaty bodies and will be discussed 
in more detail in section D Without the reporting mechanisms of the human 
rights treaties, it would be difficult to determine compliance since it especially 
effects people within a state party’s jurisdiction and/or territory, therefore this 
primary function is indispensable.   

The consideration of individual communications is a quasi-judicial function 
available to six of the eight treaty bodies upon the requisite recognition of 
competency.18 This authorises the treaty body to receive communications—also 
termed “complaints”— from individuals or groups of individuals (such as those 
brought by NGOs). This competency must be affirmed by the state party by a 
declaration of consent pursuant to the articles of the treaty or by the ratification 
of an optional protocol that supplements the original treaty. Though the language 
varies slightly from treaty to treaty, the general requirements that must be met in 
order for a treaty body to consider an individual communication admissible are: 

1. The state party is alleged to have violated the right which is the 
subject of the communication must have declared that it recognises 
the competency of the respective committee to receive individual 
communications;  

2. All domestic remedies available must have been exhausted prior to 
filing the communication except where the application of domestic 
remedies is unreasonably prolonged or unlikely be bring effective 
relief (exhaustion rule);  

3. The fact(s) alleged must not have been the subject of a prior or 
current international investigation or settlement;  

4. The communication must not be anonymous;  
5. The facts of the subject of the communication must not have 

occurred before recognition of the committee’s competence took 
effect for the State party (the ratione temporis rule). 

                                                 
17 999 UNTS 171, 16 December 1966. 
18 Due to the high volume of individual communications received, three of the 
Committees’ petitions are filtered in the first instance through the Petitions Team of the 
Office of the United Nations High Commissioner for Human Rights. The Petitions Team 
serves the Human Rights Committee, the Torture Committee and the CERD Committee. 
See Report of the Human Rights Committee (Volume I) to the General Assembly, 63rd 
Session, Supplement 40, UN Doc A/63/40, 27 May 2008 at 92, para  88; See also the 
OHCHR website, http://www2.ohchr.org/english/law/cedaw-one.htm . 
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The individual communications feature allows advocates, lawyers and victims to 
frame violations in the international language of human rights law and seek 
redress when domestic remedies are ineffective or unavailable. The Human 
Rights Committee’s summary of its role in receiving individual communications 
effectively communicates the purpose of the procedure for the treaty bodies:     
                    

While the function of the Human Rights Committee in considering 
individual communications is not, as such, that of a judicial body, the 
views issued by the Committee under the Optional Protocol exhibit some 
important characteristics of a judicial decision. They are arrived at in a 
judicial spirit, including the impartiality and independence of Committee 
members, the considered interpretation of the language of the Covenant, 
and the determinative character of the decisions.19 
 

The individual communications regime has received well over 2000 complaints 
since inception of the process. 

The inter-state communications procedure provides a method by which a 
state party may bring a complaint alleging violations of the obligations under the 
treaty by another state party. The communication will only be allowed if both the 
complaining state and the alleged violating state have made positive declaration 
that they recognise the competency of the treaty body to receive such 
communications. The other admissibility requirements for an inter-state 
communication are identical to those of the individual communication. Inter-
state communications proceedings are confidential and the details are not made 
public without the consent of all involved states parties.  To date this procedure 
has never been used under any of the treaties. 

A procedure of inquiry is the final of the four mechanisms available to 
assist treaty bodies in enforcing treaty obligations. Only two treaties, the 
Women’s Convention and the Torture Convention, currently offer the procedure 
of inquiry. The competency of the treaty body to initiate a procedure of inquiry 
must have been either affirmed or not denied, depending on the relevant text, by 
the state party alleged to be violating the treaty rights. Upon receipt of reliable 
information indicating “grave and systematic violations” of treaty obligations, 
treaty bodies with this competency may unilaterally initiate an investigation into 
the alleged violations. Initially, the treaty body will invite cooperation by 
requesting the alleged offending state party to submit information on the 
situation within its territory. Upon review of the information, including 
observations by the state party on its domestic situation, an inquiry may be 
initiated with the request to “urgently” report back to the treaty body. The 

                                                 
19 Human Rights Committee, General Comment No 33:  The Obligations of States 
Parties under the Optional Protocol to the International Covenant on Civil and Political 
Rights, UN Dcc. CCPR/C/GC/33, 5 November 2008, at para 11. 
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findings will be communicated to the state party along with recommendations. 
All proceedings made under the inquiry will be confidential and only the state 
party being investigated will be notified.  The findings are not made public 
except in the instance that the state party subject to the investigation consents to 
the findings being published in the committee’s annual report.  In some 
instances, the treaty body may visit the territory to gather first hand information 
when the circumstances so require, however this will be limited according to 
territorial sovereignty of a state. Even where some state parties have accepted the 
competency of a treaty body to utilise this procedure they often file a 
reservations prohibiting the entry of investigators without the specific consent of 
the state. 

The following treaty bodies will be discussed below according to the 
date of entry into force of the parent treaty:  Committee on the Elimination of All 
forms of Racial Discrimination, Human Rights Committee, Committee on 
Economic, Social and Cultural Rights, Committee on the Elimination of 
Discrimination Against Women, Committee Against Torture, Committee on the 
Rights of the Child, Committee on the Rights of All Migrant Workers and 
Members of their Families and, finally, the Committee on the Rights of Persons 
with Disabilities. The election procedures, committee make-up and specific 
remits firmly ground the authority of the committees in international law, as set 
forth by their respective treaties.   

 
(2) The individual treaty bodies 

 
(a) CERD Committee 

The Committee on the Elimination of All Forms of Racial Discrimination 
(CERD Committee) was established under part II, art 8, of the 1966 Convention 
on the Elimination of All Forms of Racial Discrimination20 (CERD), which 
entered into force in 1969. It is composed of “eighteen experts of high moral 
standing and acknowledged impartiality” elected by secret ballot. Each state 
party may only nominate one person for consideration and the person must be a 
national of the nominating state. A quorum—two-thirds in the case of the states 
parties to CERD—must participate in the vote and the candidates must receive 
the largest number, as well as an absolute majority, of the votes cast in order to 
be elected to the CERD Committee. Equitable geographical distribution in 
addition to representation of different types of civilisations and legal systems are 
also taken into consideration.  The members act in their personal capacities, not 
as representatives of their governments. 

The CERD Committee’s primary function is to review reports submitted 
by states parties as outlined by art 9. The article further provides that the CERD 

                                                 
20 International Convention on the Elimination of All Forms of Racial Discrimination 
(CERD), 660 UNTS 195, 7 March 1966, entry into force 4 January 1969. 
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Committee “may make suggestions and general recommendations based on the 
examination of the reports and information received from the States Parties”21 
which are then reported to the UN General Assembly and published as General 
Comments. The Committee has published thirty-one General Comments since 
issuing its first on states parties’ obligations under art 4 in 1972. 

Arts 11 and 12 set forth the procedure for receipt of inter-state 
communications by states parties when it is felt that another state party is not 
effecting the provisions of CERD. No positive declaration is necessary for this 
competency to take effect and no State party has made a reservation denying the 
CERD Committee’s competency in this area. Art 11 initially encourages bilateral 
negotiation between the states parties on either side of the communication, but 
provides for the establishment of an ad hoc Conciliation Commission if the 
matter is not resolved between the states parties within six months after the initial 
communication is made to the alleged violating state party. For the 
communication to be admissible it must be “ascertained that all available 
domestic remedies have been invoked and exhausted in conformity with the 
generally recognised principles of international law.”22   

Unlike inter-State communications, states parties must make a positive 
declaration in order for the CERD Committee to receive communications from 
individuals or groups of individuals within that state party’s jurisdiction alleging 
a violation of rights set forth in CERD.23 Fifty-two of the current 173 states 
parties have declared the competency of the CERD Committee to receive 
individual communications pursuant to art 14.24 Upon receipt of any 
communication the CERD Committee will confidentially notify the state party 
against whom the communication is directed, which triggers procedural time 
frames within which the exchange of observations surrounding the facts alleged 
must be concluded. Though the communication may not be made anonymously, 
in the case of alleged CERD violations the complainant will not be identified to 
the state party without its consent. Forty-three individual communications have 
been reviewed by the Committee.25 In both the case of inter-state and individual 
communications the proceedings are closed, which means only communications 

                                                 
21 CERD art  9. 
22 CERD art 11, para 3. 
23 CERD art 14. 
24 See Declarations and Reservations to CERD, Reservation of Cuba upon Ratification, 
15 February 1972, available at 
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-

2&chapter=4&lang=en . 
25 Statistical survey of individual complaints considered under the procedure governed 

by article 14 of the International Convention on  the Elimination of All Forms of Racial 

Discrimination, 14 November 2008, available at 
http://www2.ohchr.org/english/bodies/cerd/stat4.htm. 
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which have been fully considered and upon which recommendations have been 
made by the CERD Committee will be reported to the UN General Assembly.   
 
(b) Human Rights Committee 

The Human Rights Committee was established to carry out the functions set 
forth in arts 28 though 45 of the 1966 International Covenant on Civil and 
Political Rights26 (ICCPR), which entered into force in 1976. Mirroring the 
CERD Committee, the Human Rights Committee is composed of eighteen 
nationals from states parties to the Covenant who serve in their personal capacity 
and are of “high moral character and recognised competence in the field of 
human rights”.27 Each state party may nominate up to two persons to stand for 
the election and choice is made by secret ballot. A quorum—two-thirds in the 
case of the ICCPR—must participate in the vote and the candidates must receive 
the largest number, as well as an absolute majority, of the votes cast in order to 
serve on the Committee.  No two Committee members may be of the same 
nationality and geographical distribution, as well as legal experience, is taken 
into consideration. Each selected Committee member must also take an oath to 
perform his duty impartially and conscientiously.28   

ICCPR art 40 enumerates the powers of the Committee as a mechanism 
for review of periodic reports that are required of states parties. In addition to the 
initial report required by the ICCPR, states parties are required to submit reports 
“whenever the Committee so requests” pursuant to art 40(1)(b). This implies a 
sense of flexibility and autonomy of the Human Rights Committee. Thus the 
initial function provided by art 40 is that the Committee receive and examine 
periodic reports then “transmit …such general comments, as it may consider 
appropriate, to States parties”. Having published thirty-three General Comments 
since 1981, the Human Rights Committee is the most prolific, and also most 
controversial, in exercising its review and comment role.  

Art 41 outlines the second function of the Committee by allowing for 
states parties who so choose to declare the competency of the Committee to 
receive and consider inter-state communications to the extent that one State party 
is claiming that another State party is not fulfilling its obligations under the 
ICCPR.  For this function to be triggered, states parties must be proactive and 
declare their acceptance of this function of the Committee.29  To date, forty-
eight30 of the 164 states parties have so declared. Only states parties making the 

                                                 
26 999 UNTS 171, 16 December 1966. Entered into force 23 March 1976 with the 
exception of the provision of art 41 which entered into force 28 March 1979. 
27 ICCPR, art 26, 999 UNTS 171. 
28 Ibid., art 38. 
29 Art 41 entered into force 28 March 1979 in accordance with para 2 of the article. 
30 Available at 
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-

4&chapter=4&lang=en . 
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art 41 declaration may submit communications regarding a state party’s non-
effecting of ICCPR obligations. The communication recipient must also have 
submitted an art 41 declaration in order to invoke the article’s inter-state 
communication process. Once a matter is referred to the Human Rights 
Committee, it will first determine whether all available domestic remedies have 
been exhausted in accordance with principles of international law. The 
Committee’s involvement is only triggered in the instance that the involved 
states parties do not come to a satisfactory resolution of the alleged failure to 
fulfil ICCPR obligations during bilateral negotiations.   

The adoption of the Optional Protocol31 to the ICCPR further expanded 
the Human Rights Committee as a mechanism for reviewing fulfilment of treaty 
obligations by establishing its competency to receive and review 
communications of alleged victims of violations of any of the ICCPR rights. The 
Optional Protocol will only be applicable to States parties taking the affirmative 
step of becoming a party to the Optional Protocol, in addition to the ICCPR, and 
the complainant must have first exhausted all available domestic remedies as 
well as fulfilled the other general requirements of admissibility. Proceedings are 
closed and communications confidential though final views will be published in 
the Committee’s annual report.  Including the most recent ratification of 
Kazakhstan, deposited on 30 June 2009, the Optional Protocol is widely 
supported by the ratifications of 112 of the 164 states parties to the ICCPR. 

The individual communications process strengthens the position of 
individual subjects of the state parties’ jurisdiction by allowing them an unbiased 
forum for review of the obligations as applied by the state parties.  Since 1977 
the Committee has received 1,871 individual communications regarding eighty-
two states parties. Of these, 667 made it to final views with 531 conclusions that 
a violation had taken place.32 Except for the cases still under consideration, the 
remaining communications were either dismissed as inadmissible or were 
discontinued and thousands more that have been received by the Petitions Team 
have been sent back with requests for further information.33   
 
(c) Committee on Economic, Social and Cultural Rights 

When the 1966 International Covenant on Economic, Social and Cultural 
Rights34 (ICESCR) entered into force in 1976, it did not have its own specialised 
committee.  Art 16 of the ICESCR details States parties’ periodic reporting 

                                                 
31 Optional Protocol to the International Covenant on Civil and Political Rights, 999 
UNTS 171, 16 December 1966, entry into force 23 March 1976. 
32 Statistical survey of individual complaints dealt with by the Human Rights Committee 

under the Optional Protocol to the International Covenant on Civil and Political Rights, 
2 July 2009, available at 
http://www2.ohchr.org/english/bodies/hrc/docs/SURVEYCCPR95.xls . 
33 Ibid. 
34 993 UNTS 3, 16 December 1966, entered into force 3 January 1976. 
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requirements and indicates that they are to be submitted to the UN Economic and 
Social Council.  Under art 19, the Council may submit general recommendations 
based on the states parties’ reports to the Commission on Human Rights35 and art 
21 provides that the Council may also submit “recommendations of a general 
nature” to the UN General Assembly. Art 23 further provides that the states 
parties agree that “adoption of recommendations” is necessary to achieve the 
rights set forth in the ICESCR.  None of the 160 states parties to the ICESCR 
have negated this obligation by reservation. The Committee on Economic, Social 
and Cultural Rights (ESCR Committee) was established in 1985 by a resolution36 
of the UN Economic and Social Council, unlike the seven other treaty bodies, in 
order to assist the Council in fulfilling its role as an advisory organ to the UN 
General Assembly with respect to international economic, social, cultural, 
educational, health, and related matters as indicated by Chapter X of the UN 
Charter. The “general recommendation” language of art 19 was repeated in the 
resolution establishing the ESCR Committee.  
 The ESCR Committee consists of eighteen members who are competent 
in the field of human rights and serve in their personal capacities. Pursuant to the 
resolution establishing the ESCR Committee, during election of the members, 
due consideration is given to equitable geographical distribution and to the 
representation of different forms of social and legal systems. To achieve the 
optimal distribution, fifteen seats are equally distributed among the regional 
groups and the three additional seats are allocated in accordance with the 
increase in the total number of States parties per regional group.37 Currently, 
under the ICESCR the Committee’s only function is to review and comment 
upon periodic reports. 
 
(d) Committee on the Elimination of Discrimination against Women 

The 1980 Convention on the Elimination of all Discrimination against Women38 
(CEDAW) established the Committee on the Elimination of Discrimination 
against Women (Women’s Committee) for the purpose of considering reports on 
legislative, judicial, administrative or other measures taken by states parties to 
effect the obligations set forth in the treaty.39 In keeping with the remit of the 
previously established treaty bodies, art 21 further compels the Women’s 
Committee to annually report suggestions and general recommendations to the 
UN General Assembly based on the states parties’ reports. The Women’s 
Committee consists of twenty-three experts of “high moral standing and 

                                                 
35 Now the Human Rights Council. 
36 ECOSOC Resolution 1985/17, 28 May 1985. 
37 Ibid. 
38 1249 UNTS 13, 18 December 1979, entered into force on 3 September 1981, at art 17. 
39 CEDAW, 1249 UNTS 13, 18 December 1979, at art 18. 
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competence in the field covered by the Convention”.40 Other criteria, including 
nationality from among the states parties, geographical distribution, 
representation of different civilisations and representation of different legal 
systems, echo prior treaty body requirements and seek to take into account the 
various cultural differences among women.41 Each state party may only nominate 
one individual to the list of candidates. Despite no requirement that Women’s 
Committee members be female, only four men out of 104 experts have served 
since the first election in 1982, including two currently serving out terms set to 
expire in December 2010.42 

Of the current 186 States parties to CEDAW, ninety-seven have 
subscribed to the Optional Protocol to the Convention on the Elimination of All 
Forms of Discrimination against Women.43 The Optional Protocol entered into 
force on 22 December 2000 and established the competency of the Women’s 
Committee to receive individual communications, or communications from 
groups of individuals, alleging the violation of rights set forth in CEDAW. As of 
31 March 2009, only twenty petitions had been considered with four of five 
admissible cases finding violations.44 There are currently six live cases under 
review.   

Arts 8 and 9 establish the competency of the Women’s Committee to 
initiate inquiries upon the receipt of reports of “grave or systematic violations” of 
CEDAW rights by a state party to the Optional Protocol, however, these articles 
may be reserved against. Four states parties to the Optional Protocol have made 
such reservations.45 The Women’s Committee does not have a provision related 
to the receipt of inter-state communications. 
 
(e) Committee against Torture 

The Committee against Torture was created by art 17 of the 1984 Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment46 (Torture Convention). The treaty entered into force on 26 June 
1987 and the first Committee against Torture was elected47 in November of that 

                                                 
40 CEDAW, 1249 UNTS 13, 18 December 1979, at art 17, para 1. 
41 CEDAW, 1249 UNTS 13, 18 December 1979, at art 17, para 1. 
42 Available at http://www2.ohchr.org/english/bodies/cedaw/membership.htm. 
43 A/RES/54/4, 15 October 1999. 
44 CEDAW – Optional Protocol, Status of Registered Cases, 31 March 2009, available at  
http://www2.ohchr.org/english/law/docs/CEDAWOPSURVEY09.xls. 
45 See Status of Treaties, UN Treaty Collection, available at 
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-8-

b&chapter=4&lang=en. 
46 Torture Convention, 1465 UNTS 85, 10 December 1984, entry into force 26 June 
1987. 
47 UN Doc CAT/SP/SR.1, 26 November 1987. 
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year by the then twenty-nine48 states parties to the Torture Convention. As with 
the other human rights treaty bodies, its primary purpose is receive, consider and 
comment upon periodic reports of the states parties regarding their 
implementation and observance of the obligations set forth in the Torture 
Convention. The selection process is the similar to the process followed by the 
previously established treaty bodies, though there are only ten experts which 
serve on the Committee. The requirements that they serve in their personal 
capacity, are of high moral standing and are recognised as being competent in the 
field of human rights follows the treaty body archetype as does the nomination 
and election processes—one nominee holding the nationality of the nominating 
State party and secret ballot voting. 

An inquiry procedure is automatically established by Torture Convention 
art 20, thus the Committee against Torture has automatic competency to initiate 
inquiry proceedings upon receipt of reliable information that “torture is being 
systematically practiced in the territory of a State Party”.49 Eleven of the 146 
states parties have either opted-out of the inquiry procedure completely by 
reservation or have qualified their acceptance of the article provisions by filing a 
reservation requiring that the article be, for example, “implemented in strict 
compliance with the principles of the sovereignty and territorial integrity of 
States”.50 

In keeping with the general rules regarding receipt of communications, 
the Committee against Torture’s competency to receive both inter-state and 
individual communications, arts 21 and 22 respectively, is limited to states 
parties who have made affirmative declarations recognising the authority of the 
Committee to do so.  States parties may declare recognition of the competency 
for either or both inter-State and individual communications. Only fifty-nine 
states parties to the Torture Convention have declared the competency of the 
Committee against Torture with respect to receiving inter-state communications 
and sixty-three regarding individual communications. Since the inception of the 
individual communications procedure, 391 complaints have been registered with 
forty-eight out of 158 admissible cases reaching final conclusions that a violation 
had occurred; there are currently eighty-five live cases.51   
 
(f) Committee on the Rights of the Child 

                                                 
48 Report of the Committee Against Torture, Supplement No. 46, UN Doc A/43/46. 
49 Torture Convention, 1465 UNTS 85, 10 December 1984, art 20, para 1. 
50 Reservation by Indonesia made upon ratification to the Torture Convention on 28 
October 1998, 1465 UNTS 85, 10 December 1984.  See also, Reservation by Cuba made 

upon ratification to the Torture Convention on 17 May 1995, 1465 UNTS 85.m, 
available at http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-

9&chapter=4&lang=en. 
51

 Status of Communications Dealt with By CAT under Article 22 Procedure, 10 July 
2009.  
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The Committee on the Rights of the Child (Children’s Committee) was 
established to monitor compliance of the Convention on the Rights of the Child52 
(CRC) when it entered into force in 1990 and, subsequently, to monitor the two 
optional protocols on the involvement of children in armed conflict53 and the sale 
of children, child prostitution and child pornography.54 Of the UN human rights 
treaties, the CRC has the largest number of States parties with a total of 19355. 
Art 43 of the Convention details the election of the Children’s Committee which 
consists of ten experts of “high moral standing and recognised competence in the 
field covered by this Convention” with the only further considerations being 
given to equitable geographic distribution and representation of the principal 
legal systems. As with all of the other committees, except for the HR Committee, 
each state party may nominate one of its nationals for consideration and election 
is by secret ballot.  

Primarily the Children’s Committee serves to review states parties’ 
periodic reports on implementation of CRC obligations. The CRC encourages 
Children’s Committee interaction with other treaty bodies and specialised 
agencies. Art 45 provides that the Children’s Committee “may make suggestions 
and general recommendations” based on the reports not only of the states parties, 
but also concerning general information it receives pursuant to cooperation with 
other agencies. The Children’s Committee does not have the competency to 
receive individual communications, inter-state communications or to initiate 
inquiries. 
 
(g) Committee on Migrant Workers 

The human rights treaty with the smallest number of states parties, forty-one,56 is 
the International Convention on the Protection of the Rights of All Migrant 

                                                 
52 1577 UNTS 3, 20 November 1989, entered into force 2 September 1990. 
53Optional Protocol to the Convention on the Rights of the Child on the involvement 
of children in armed conflict, UN Doc A/RES/54/263, Annex I, 25 May 2000, entered 
into force 12 February 2002. Art 8 specifically refers to the oversight of the Children’s 
Committee. 
54Optional Protocol to the Convention on the Rights of the Child on the sale of children, 
child prostitution and child pornography, UN Doc A/RES/54/263, Annex II, 25 May 
2000, entered into force 18 January 2002.  Art 12 specifically refers to the oversight of 
the Children’s Committee. 
55 The CRC was not limited to the members of the UN. Somalia and the United States of 
America are the only UN members yet to ratify the CRC. The Holy See ratified as a 
Permanent Observer to the UN and both the Cook Islands and Niue are semi-independent 
territories tied to New Zealand. 
56 See UN Treaty Collection website, available at 
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-

13&chapter=4&lang=en. 
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Workers and Members of their Families57 (Migrants Convention) which entered 
into force on 1 July 2003. The ten-member58 Committee on Migrant Workers 
(Migrants Committee) established pursuant to art 72 has been active since March 
2004. Pursuant to art 72(1)(b) the membership should imminently increase to 
fourteen following the forty-first ratification of the Migrants Convention by 
Niger on 18 March 2009. Members of “high moral standing” are elected by 
secret ballot and each state party may nominate one person from among its 
nationals. Specific to the Migrants Committee, equitable geographic distribution 
must also take into account states of origin and states of employment of the 
nominees. The only further consideration for membership is representation of the 
principal legal systems. 

Art 74 outlines the mandate of the Migrants Committee to review and 
“transmit such comments as it may consider appropriate” based on the periodic 
reports of the states parties. Completing the function has proved difficult for the 
Committee due to the fact that as of their 2007 annual report only seven of the 
states parties had submitted their initial reports and all were a minimum of one 
year delinquent, with the exception of Syria which was only one month behind 
schedule.59 

Any state party may declare the competency of the Migrants Committee 
to receive inter-state communications indicating that “another state party is not 
fulfilling its obligations” as outlined by art 76.  Both states parties concerned 
must have made declarations recognising the competency under art 76 and all 
available domestic remedies must have been exhausted according to general 
principles of international law.  The Committee will only review the 
communication if after six month of the initial communication the states parties 
concerned have not reached a satisfactory conclusion. The article goes on to 
provide more extensive guidelines for utilising this function. This competency is 
not currently effective as only one state party, Guatemala, has made the art 76 
declaration and the article will only be effective upon the tenth state party 
declaring that it recognises this competency in the Migrants Committee in this 
capacity. 

The procedure outlining the Migrants Committee’s competency to 
receive individual communications is outlined in art 77. The normal limitations 
to review are set forth including: exhaustion of available domestic remedies, no 
anonymous communications, no communications which abuse the right of 
submission, communications must be compatible with the Migrants Convention 

                                                 
57 Migrants Convention, UN Doc A/RES/45/158, 18 December 1990, entry into force 1 
July 2003. 
58 Pursuant to art 72(1)(b) of the Migrants Convention the number of the of Committee 
members will increase to fourteen upon the ratification of the forty-first state party. 
59 Report of the Committee on the Protection of the Rights of All Migrant Workers and 
Members of Their Families, Supplement No. 48, UN Doc A/62/48 (2007). 



Edinburgh Student Law Review 

72 

and the same matter must not be the subject of another international investigation 
or settlement. As with the inter-state communication function, the competency to 
receive individual communications will only be effective upon the tenth 
declaration by a state party to the Migrants Convention recognising this 
competency. Currently, only Guatemala and Mexico have made declarations 
recognising the Migrants Committee’s competency to receive individual 
communications.60 
 
(h) Committee on the Rights of Persons with Disabilities 

The most recent addition to the active human rights treaty body system, the 
Committee on the Rights of Persons with Disabilities (Disabilities Committee), 
was established under art 34 of the Convention on the Rights of Persons with 
Disabilities61 (Disabilities Convention), which entered into force in 2008.  It is 
composed of twelve experts, to be increased to eighteen after an additional sixty 
ratifications, of high moral standing and experience in the field of disabilities 
who will serve in their personal capacities. In addition to equitable representation 
on the basis of geography, civilization and principle legal systems, states parties 
should consider balanced gender representation and participation of experts with 
disabilities.62 

The primary function of the Disabilities Committee is to review the 
states parties’ periodic reports and to “make such suggestions and general 
recommendations on the report as it may consider appropriate”. Furthermore, 
where a state party is significantly overdue in submitting a report art 36 provides 
that the Disabilities Committee may notify the delinquent state that an 
examination of the state party’s convention implementation is necessary and may 
initiate such if the state party does not submit its report within three months of 
the notification of examination. This procedure loosely follows the procedure of 
inquiry though the trigger lies with a significantly overdue report, rather than a 
report of “grave and systematic violations” of convention rights. This approach is 
somewhat a backdoor to monitoring the implementation of other human rights 
treaties and could prove to be a powerful tool.  The Disabilities Convention also 
specifically encourages the Committee to maintain a working relationship with 
other treaty bodies and specialised agencies in order to “foster the effective 
implementation” of its obligations.63

 

                                                 
60 UN Treaty Collections,  
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-

13&chapter=4&lang=en . 
61 Disabilities Convention, UN Doc A/61/611, 13 December 2006. 
62 Ibid., art 34, para 4. 
63 Disabilities Convention (n 60) at art 38. 
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The Optional Protocol to the Convention on the Rights of Persons with 
Disabilities64 establishes the competency of the Disabilities Committee to receive 
individual communications and to initiate inquiry procedures, pursuant to arts 1 
and 6, respectively. The Optional Protocol entered into force simultaneous to its 
parent convention and thirty-seven of the fifty-nine states parties to the original 
treaty have joined the Optional Protocol. Thus far, no reservations have made to 
the acceptance of the Disabilities Committee to initiate inquiries based upon 
information alleging serious violations of the Disabilities Convention despite 
opt-out availability established by art 8 of the Optional Protocol. 

 
(3) Recent developments: the Committee on Economic, Social and Cultural 

Rights 

 
On 10 December 2008, the Optional Protocol to the International Covenant on 
Economic, Social and Cultural Rights65 was adopted by the UN General 
Assembly.  This Optional Protocol establishes the parameters under which the 
ESCR Committee would gain competency to initiate procedures of inquiry and 
to review both individual and inter-state communications.66 To date there are 
thirty signatories to the Optional Protocol confirming the competency of the 
ESCR Committee to receive inter-state communications, however, none of these 
state have yet ratified the document .67 

The adoption of the Optional Protocol reflects the reality that the treaty 
body regime is here to stay despite past opposition. Small tweaks to the new 
remit of the ESCR Committee confirm that the Working Group was paying 
attention to historical sticking points of states parties. The most progressive 
aspect of the Optional Protocol is the specification of interim measures when 
deemed necessary prior to a determination on the merits. This feature has 
previously been established in Committees’ rules of procedure, such as the 
Human Rights Committee, but the incorporation into the treaty text will 
significantly bolster the recognition of this measure. It is also important to note 
that the Working Group’s composition—including China, Poland, India, Korea, 
Russia, Venezuela, Mexico, Argentina, Serbia, Austria, Ghana, Italy and 
Senegal, just to name a few and all of whom have previously recognised and/or 
made a reservation against a treaty body function—signalled a concerted effort 

                                                 
64 Optional Protocol to the Disabilities Convention, UN Doc. A/61/611, 13 December 
2006. 
65 UN Doc A/63/435. 
66 Though art 10 requires that a further declaration of competency is required for the 
inter-state competency to be triggered. 
67 See (n 65), as of 6 December 2009. 



Edinburgh Student Law Review 

74 

across the globe to establish a treaty body that is endorsed by the largest number 
of states while maintaining the integrity of the treaty body’s functions.68   

The telling aspect of the Optional Protocol is the reflection in its articles 
of the reservations that have been made to previously adopted treaty body 
communications regimes such as the CERD Committee and the Human Rights 
Committee as discussed above. The rules regarding exhaustion of local remedies 
and that the facts must not be the subject of a prior/current international 
investigation or settlement from the previously established individual 
communications regimes are mirrored in the ICESCR Optional Protocol. In 
addition, art 3 explicitly limits competency to review by deeming inadmissible 
communications whose subject matter took place prior to the entry into force of 
the Optional Protocol for the alleged offending state party—a rule that had not 
been explicit in past treaties—and establishes a time bar on complaints whose 
exhaustion of local remedies was prior to one year before submission, except 
where the author can prove that it was impossible to submit the complaint within 
the one year time frame. The time bar and the no retrospective applicability have 
both been the focus of reservations to previous individual communications 
mechanisms. The inclusion of these items indicates that that negotiation process 
has considered the contentious topics associated with recognition of treaty body 
competencies in the past. However, the inclusion of the interim measures 
procedure indicates a more aggressive and authoritative role for the ESCR 
Committee. 

The additional competencies introduced by the Optional Protocol are 
inter-state communications and the procedure of inquiry. Inter-state 
communications would be allowed pursuant to art 10. States parties must make a 
declaration of competency of the ESCR Committee to receive such 
communications in addition to joining the Optional Protocol however no 
minimum number of declarations is required for the provision to take effect. The 
procedure reflected in art 10 mirrors the inter-state procedures of preceding 
treaty bodies. An inquiry procedure is outlined in art 11 which would allow the 
ESCR Committee to instigate an inquiry into alleged violations of ICESCR upon 
receipt of “reliable information indicating grave or systematic violations…of any 
economic, social and cultural rights set forth in the Covenant”.69 This 
competency also requires a further declaration of competence in the ESCR 
Committee over and above mere assent to the Optional Protocol. 

 
 
 

                                                 
68 See for example, Report of the Open-ended Working Group on an optional protocol to 
the International Covenant on Economic, Social and Cultural Rights on its Fifth Session, 
UN Doc A/HRC/8/7, 6 May 2008. 
69 ICESCR, art 11, UN Doc A/63/435. 
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D. GENERAL COMMENTS 

 
As indicated in the remit of the each of the treaty bodies, they are all tasked with 
the receipt and review of periodic reports followed by the issuing of comments or 
recommendations as deemed necessary. In light of the concerns of many states 
about interference with sovereignty, the treaty bodies’ obligations to make 
general comments is possibly the strongest language available to indicate that 
they are singularly responsible for assessing whether a state party is compliant 
with a treaty.  The practice of issuing general comments began with the Human 
Rights Committee pursuant to ICCPR art 40 and has developed into perhaps one 
of the most legally significant functions of the treaty bodies in their relationship 
to states. The debate amongst observers of the UN human rights regime assigns 
disparate levels of importance to these comments. Some view them as 
authoritative interpretations of the treaties while others view them as 
unsystematic and unfounded statements which deserve no recognition in the 
law.70 From the early days of the comment practice it was clear that recognition 
of the General Comments by states parties faced an uphill struggle. This struggle 
was noted in 1987 when the Human Rights Committee, with the support of the 
ESCR Committee, “expressed hope that the general comments would be more 
fully reflected in future periodic reports”.71 Though there is far from consensus 
on the determination of exactly what legal weight General Comments carry, what 
is evident is the influence they have had, and continue to have, on the protection 
of human rights. 

 
(1) Ambiguous beginnings 

 
The guiding principles on formulating comments indicate that they should be 
directed to states parties, promote co-operation between states parties, summarise 
the experience the Committee has gained reviewing the states parties’ periodic 
reports and focus the attention of the states parties on matters that would improve 
implementation of the treaty obligations.72 Furthermore, the subjects should be 
limited to those involving implementation of obligations related to periodic 
reports, guarantee of the treaty rights, article specific questions or suggestions 

                                                 
70 For a complete discussion on the historical origins of General Comments, see P Alston, 
“The historical origins of the concept of ‘general comments’ in human rights law”, in L 
Boisson de Chazournes and V Gowlland-Debbas (eds), The international legal system in 

quest of equity and universality:  liber amicorum Georges Abi-saab (2001), at 763; repr 
in H J Steiner, P Alston and R Goodman,  International human rights in context: law, 

politics, morals, 3rd edn  (2008), at 873.  
71 Report of the Human Rights Committee, Supplement No. 40, UN Doc A/42/40, 28 
August 1987 at 103, para IV. A. 
72 Alston (n 69) at 876. 
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relating to cooperation between states parties.73 By generating a formula, it was 
hoped that the comments adhering to the guidelines would receive greater 
acceptance by states on both sides of the divide. Pursuant to these guidelines, six 
of the treaty bodies have issued a combined 120 General Comments on various 
aspects of their respective treaties. The lack of a clear definition of “general 
comment/recommendation” in the treaties coupled with vague guidelines has 
resulted in diverse subject matters ranging from implementation of CERD art 674 
to the practice of reservations to the ICCPR75 and CEDAW76. The most prolific 
of the treaty bodies and, arguably, the most progressive, is the Human Rights 
Committee which has published thirty-three General Comments on thematic 
issues related to implementation of the ICCPR, though it is followed closely by 
the CERD Committee which has published thirty-one. Regardless of the number 
of comments or the range of topics, what is important to reiterate is that the 
treaty bodies are carrying out their duties under the treaty texts. The issue of 
transmitting comments, as with many aspects in the human rights regime, was 
intentionally left undefined so that practices could develop as the human rights 
movement spread. 

 
(2) Points of contention 

 
The issuing of General Comments has traditionally been the point at which states 
articulate opposition to treaty bodies as they often view the practice as going 
beyond the treaty into the realm of developing new law. States that are reluctant 
to have their implementation programmes checked by a non-domestic entity are a 
throw-back to the world when it was smaller and human rights were solely a 
domestic issue. General Comments air the problems that surface during the 
review of periodic reports and though they are not state-specific, the fact that 
reports and comments are publicly available lends to the easy association of 
themes. This, in turn, causes seemingly slighted states parties to wrap themselves 
in a sovereignty mantle and argue the lack of legal basis for the comment. Philip 
Alston appropriately identified General Comments as a “double-edged sword” 
for states parties who launch attacks criticising their legitimacy as it not only 
draws attention to their disagreement with the opinion and authority of the 
commenting committee, but also highlights the committee’s interpretation of the 

                                                 
73 Ibid.  
74 CERD Committee, General Recommendation No. 26:  Article 6 of the Convention, 
UN Doc A/55/18, annex V, 24 March 2000. 
75 See Human Rights Committee, General Comment No. 24:  Issues relating to 
reservations made upon ratification or accession to the Covenant or the Optional 
Protocols thereto, or in relation to declarations under article 41 of the Covenant, UN Doc 
CCPR/C/21/Rev.1/Add.6, 04 November 1994. 
76 Women’s Committee, General Recommendation No 4: Reservations, UN Doc 
HRI/GEN/1/Rev.9 (Vol. II), 27 May 2008. 
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controversial right, thus establishing a benchmark for other states parties.77 
Depending on where political alliances lay, attempts to discredit a treaty body’s 
opinion may affect the one true benefit that all states gain from joining the 
human rights treaties, that of political goodwill.   

Much of the opinion surrounding General Comments has turned on the 
drafting; comments specifically derived from treaty documents have met far less 
criticism than those that are more creative with the execution of the treaty body’s 
remit. Examples of both can be found in the most recent General Comment 3378 
of the Human Rights Committee which deals with states parties’ obligations 
under the Optional Protocol. The Committee notes under art 2 of the ICCPR that 
the state party is obliged to provide the author of a complaint with an effective 
remedy when an ICCPR violation is determined by the Committee. By 
grounding their statement in the treaty text, states parties are reminded of the 
obligations to which they have agreed pursuant to their becoming a party. Para 
19, alternatively, refers to the Committee’s rules of procedure as a basis for 
implementing interim measures where it is thought that irreparable harm is likely 
to occur before the Committee is able to develop its final views on the complaint. 
Though linked back to its purpose under the Optional Protocol and obviously a 
sometimes necessary tool, using the rules of procedure as a basis for obliging a 
state to comply with a Committee is far weaker than using the actual obligation 
to which the state has subscribed. Considering the indicators of legitimacy 
discussed in section B above, the discontent over the origin of a comment seems 
a bit like splitting hairs. However, it is the strongest defence against sovereignty 
arguments therefore it is vital that treaty bodies ground their comments firmly in 
the treaty text.    

Another hazard for states, which is equally a windfall for human rights 
protection, is that comments by the treaty bodies are often viewed as a form of 
soft law and have been cited by courts, thus incorporating them into the corpus of 
case law and moving them to a less “soft” form of law. As pointed out by Alan 
Boyle and Christine Chinkin, the African Commission on Human Rights 
incorporated the ESCR Committee’s General Comment No. 12,79 which dealt 
with substantive issues arising out of the implementation of ICESCR art 11, the 
right to adequate food, into its own jurisprudence in a 2002 opinion80 concerning 
Nigeria.81  The Comment put forth a typology for determining whether a state 
respects, protects and fulfils a particular right and by adopting the typology in its 

                                                 
77 Alston (n 69) at 874. 
78 Human Rights Committee, General Comment No 33:  The Obligations of States 
Parties under the Optional Protocol to the International Covenant on Civil and Political 
Rights, UN Doc CCPR/C/GC/33, 5 November 2008. 
79 UN Doc E/C.12/1999/5, 12 May 1999. 
80 African Commission on Human and Peoples’ Rights, Re Communication 155/96, 
ACHPR/COMM/A044/1, 27 May 2002. 
81A Boyle and C Chinkin, The making of international law (2007) 156. 
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own jurisprudence, the African Commission expressed its support of the 
Committee’s reasoning.  The European Court of Human Rights has also made 
liberal reference to the observations and comments of the various human rights 
treaty bodies and as recently as 2008 noted the use of reports and observations of 
the Human Rights Committee82 when making its final judgment in a case 
involving alien transit. In these situations, the jurisprudence of the Committee is 
not only validated by the court it is also lends legitimacy to existing and future 
opinions. 

 
 

E. CONCLUSION 

 
As indicated by the President of the Human Rights Council at the adoption of the 
Optional Protocol to the International Covenant on Economic, Social and 
Cultural Rights, “humanity today no longer lacks the human rights instruments to 
promote, protect and defend human rights and fundamental freedoms. However, 
what is sorely needed is for states parties to existing human rights instruments to 
take the practical steps necessary to implement their provisions for the benefit of 
all mankind”.83 The human rights treaty bodies were created by states upon 
ratifying the international treaties which constitute the corpus of states parties’ 
obligations to the common man.  The procedures which these bodies must follow 
are defined by the treaty texts and adopted by states parties upon becoming 
parties.  As bodies of experts they are better placed to concentrate their 
deliberations in the language of the rights embodied in their respective treaties. 
Both public opinion and state opinion are increasingly supportive of an 
integrated and indivisible human rights regime. The role of treaty bodies in 
reviewing periodic reports and individual communications pursuant to their 
respective treaties has manifestly supported the increased, albeit incremental, 
recognition of human rights which is evident not only in the increased 
acceptance of these bodies by states but also the reliance upon their opinions by 
courts.  Recognising the competency of the treaty bodies to interpret human 
rights obligations is an essential step toward providing the impetus for states on 
the periphery of the human rights regime to take the gradual steps toward joining 
the majority of the civilisations of the world. These realities culminate to 
underline the importance of human rights treaty bodies as mechanisms of review 
in the international human rights system.  

.

                                                 
82 European Court of Human Rights, Case of Riad and Idiab v Belgium (Nos 29787/03 
and 29810/03) Judgment 21 January 2008, under ECHR art 3 discussion. 
83 Uhomoibh (n 2). 
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KAFKARIS V CYPRUS (2009) 49 EHRR 35: 

IRREDUCIBLE LIFE SENTENCES AS AN INHUMAN 

‘PUNISHMENT’ 
 

Gemma Flynn* 
 

As one of the numerous recent cases focussing on the advancement of prisoners’ 
rights1, Kafkaris v Cyprus proved of distinct significance through the European 
Court of Human Rights’ innovative approach towards its consideration of life 
sentencing without parole. Indeed, in settling the law on this contentious issue 
the ECHR also reflected on the aims of punishment which, as a result, provided a 
European perspective with potentially far-reaching consequences. 

In 1989 the Limassol Assize Court of Cyprus found Mr Kafkaris guilty 
of three counts of murder, resulting in a sentence of life imprisonment for each. 
While the applicant’s three instances of premeditated murder were not the focus 
of the appeal to the Grand Chamber, the nature of the requisite ‘three mandatory 
life sentences’ and the subsequent alterations which they underwent in Cypriot 
law were subject to challenge under various articles of the Convention.2 
Kafkaris’ time in prison coincided with a fundamental policy change surrounding 
life sentences in Cyprus; upon entering prison he was issued with a conditional 
release date, however, a disciplinary offence meant that this was postponed and 
in this time the law was changed to remove the right to early release for life 
prisoners. Naturally Kafkaris challenged the retrospective nature of this move 
under his right not to be punished for an act that was not a criminal offence at the 
time of its commission under article 73 of the ECHR. However, his assertion that 
life imprisonment contravened article 3; “No one shall be subjected to torture or 
to inhuman or degrading treatment or punishment”, prompted perhaps the most 
notable judicial analysis.  
 Article 3 was employed in the first instance to challenge ‘the inhuman or 
degrading’ nature of life sentences, with Kafkaris complaining that such a 

                                                 
*PhD student, University of Edinburgh. 
1 Kalashnikov v Russia (2003) 36 EHRR 34, Hirst v UK (No 2) (2006) 42 EHRR 41, 
Dickson v UK (2008) 46 EHRR 41, Leger v France (2009) 49 EHRR 41. 
2 Articles 3, 5(1), 5(4), 7, 14. 
3 Specifically Article 7(1): “No one shall be held guilty of any criminal offence on 
account of any act or omission which did not constitute a criminal offence under national 
or international law at the time when it was committed”. 
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sentence “exceeded the reasonable and acceptable standards for the length of a 
period of punitive detention as required by the Convention”.4 Furthermore, 
significant debate over the more general issue of ‘punishment’ was prompted by 
the applicant’s submission that he had felt an ‘inhuman and degrading’ level of 
“distress and uncertainty”5 as a result of the alteration in law which had denied 
him any hope of release. Kafkaris argued evocatively that as a result he had 
suffered “intense physical and mental suffering”6, that the removal of his 
legitimate expectation of release had left him “in a state of distress over his 
future, which was analogous to being on ‘death row’ in that his future was death 
while in prison”.7 Accordingly, the Court’s assessment of the punitiveness of life 
sentences under the Convention was focussed centrally on their irreducible 
nature.  

It was ultimately held that in this instance article 3 had not been violated 
because of the Cyprus government’s stipulation that the President could choose 
to release prisoners. However, the judgement in this case made significant 
progress by clearly noting that an irreducible life sentence without such a proviso 
would be in clear violation of the Convention. The majority observed that 
preceding case law8 stated that the prospect of release remained the key factor in 
determining undue punitiveness, as well as acknowledging that a sentence of the 
kind which Kafkaris had endured, but which did not contain provision for even a 
Presidential pardon; “necessarily entails anxiety and uncertainty related to prison 
life”.9 In accepting this, they appeared to also accept Kafkaris’ assertion that the 
element of distress caused by such an endless life sentence was a contributory 
element to the inhuman aspect of the punishment. 

In his concurring opinion, Judge Bratza went further, stating resolutely 
that; “the time has come when the Court should clearly affirm that the imposition 
of an irreducible life sentence, even on an adult offender, is in principle 
inconsistent with art.3 of the Convention”.10 He went on to suggest that despite 
the fact that the Presidential provision meant that he could not find in favour of 
Kafkaris, he considered the ‘prospect’ of hope of release to be the key factor in 
whether the sentence could be considered inhuman. The dissenting judgements in 
this case are also worthy of note, in that their dissent derives specifically from 
their disagreement with the Presidential pardon as significant enough to lessen 
the inhuman and degrading nature of the punishment. The five dissenting 

                                                 
4 Kafkaris v Cyprus (2009) 49 EHRR 35 at para 918. 
5 Ibid. 
6 Ibid at para 919.  
7 Ibid at para 920. 
8 See App. No. 7994/77, Kotalia v Netherlands, May 6, 1978 and App. No. 13183/87, 
Bamber v United Kingdom, December 14, 1988 and App. No. 14610/89, Trenholt v 

Norway, July 9, 1991. 
9 Kafkaris v Cyprus (2009) 49 EHRR 35 at para 925.  
10 Ibid at para 942. 
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judges11 stated that this provision did not represent a “real and tangible prospect 
of release”.12 Beyond this disagreement, the dissenting judges went much further 
in their discussion of punishment: 

 
Once it is accepted that the ‘legitimate requirements of the sentence’ entail 
reintegration, questions may be asked as to whether a term of 
imprisonment that jeopardises that aim is not in itself capable of 
constituting inhuman and degrading treatment.13  
 

As well as providing support for the decision that a fully irreducible life sentence 
ought to be considered inhuman, the judges have also notably highlighted 
‘reintegration’ as an accepted, although potentially contestable, aim of 
imprisonment. Indeed, they seemingly prioritised the need for prisoners to 
eventually be rehabilitated and reintegrated back into society, as a necessary and 
legitimate element of any prison sentence. In doing so, the dissenting judges 
adopted a standpoint which would challenge the contrasting approaches of some 
national policies which simply utilise imprisonment as a retributive measure, and 
which do not value reintegration as an integral aim of such punishments. Thus, in 
many ways, the implications of this suggestion are significant for penal issues 
beyond life sentencing and could perhaps be viewed as having defined an 
important European stance on the purpose of punishment. 
 This ruling is, however, most obviously noteworthy in its provision of a 
European response to the issue of whether irreducible life sentences violate 
fundamental human rights. This served to overturn previous inconsistent 
decisions at a national level, such as the judgement delivered by the House of 
Lords in R v Home Secretary, Ex parte Hindley

14 in which the Lords were asked 
to consider whether an irreducible life sentence would be acceptable in 
accordance with human rights principles. Here, the very prominent appeal by 
Myra Hindley prompted the Lords to find that; “there are cases where the crimes 
are so wicked that even if the prisoner is detained until he or she dies it will not 
exhaust the requirements of retribution or deterrence”.15 In this instance, the court 
also felt it necessary to reflect on the particular aims of punishment involved in 
detaining a prisoner for life. However, as we have seen, the court in Strasbourg 
have significantly altered this position by suggesting that reintegration should be 
seen as paramount in the consideration of prisoners’ human rights, in contrast to 
the extremely punitive priorities of retribution and deterrence as espoused by the 
House of Lords. Ultimately, the decision in Kafkaris means that future 

                                                 
11 Judges Tulkens, Barreto, Fura-Sandstrom, Spielmann and Jebens. 
12 Kafkaris v Cyprus (2009) 49 EHRR 35 at para 948. 
13 Ibid at para 948. 
14 R v Home Secretary, Ex parte Hindley [2001] 1 AC 410. 
15 Ibid at para 417. 
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judgements of national courts must ensure that life sentencing provisions provide 
for some prospect of reintegration, and are not entirely irreducible.  
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THE LISBON TREATY: A BRIEF OVERVIEW 
 

Rebecca Zahn* 

 
The Lisbon Treaty was signed in December 2007 by the leaders of all EU 
member states and came into force on 1st December 2009. It makes a number of 
changes to the current Treaties. At the outset, it renames the EC Treaty as the 
‘Treaty on the Functioning of the European Union’ (TFEU). Both the TEU and 
the TFEU will have the same legal rank.1 The core aim of the Lisbon Treaty is to 
“provide the Union with the legal framework and tools necessary to meet future 
challenges and to respond to citizens’ demands.”2  

In terms of structure of the Union, the Lisbon Treaty formally abolishes 
the current three pillar structure introduced by the Treaty of Maastricht in order 
to create one common framework. The second pillar on Common Foreign and 
Security Policy will be assimilated into the first pillar, however, it will still be 
subject to specific intergovernmental procedures3 and policies taken will be in 
the form of so-called ‘decisions’. The ‘Community procedure’ will not therefore 
apply. Instead, the policy decisions are subject to “specific rules and 
procedures”.4 These specific rules and procedures mean that, in practice, the area 
of Common Foreign and Security Policy will be distinct from other areas of 
policy making due to the safeguards which prevent decision-making at a 
European level in the form of the ‘Community procedure’. The Treaty of Lisbon 
also introduces a solidarity clause into the TEU. This means that member states 
are bound to assist each other in the event of an armed aggression on another’s 
territory.  

The third pillar is due to disappear entirely following a five year 
transitional period. As a result, common policies in the area of freedom, security 
and justice such as Schengen5, are assimilated within the Community method 

                                                 
* The author is a third year PhD student at the University of Edinburgh. The writing of a 
publication of the Lisbon Treaty, from which this overview stems, was funded and 
published by the European Network Against Racism (ENAR) in November 2009: R. Zahn, 
The EU Lisbon Treaty: What implications for anti-racism?, ENAR, Brussels, November 
2009.  
1 Article 1 TEU. 
2 EUROPA, Treaty of Lisbon: The Treaty at a Glance available at 
http://europa.eu/lisbon_treaty/glance/index_en.htm. 
3 Articles 21-46 TEU. 
4 Art. 24 TEU. 
5 The Schengen Agreement was signed by five of the then ten Member states of the 
European Economic Community in 1985. The Agreement provides inter alia for the 
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(i.e. the standard rules on the institutions and law-making involving the EU 
institutions).6 However, the Commission’s right of initiative in this area is shared 
with one quarter of the member states.7 The UK and Ireland have specific 
protocols which enable them to opt into or opt out of EU policies in the area of 
freedom, security and justice. However, controls are strict and they may only 
exercise their right according to terms, conditions and timetables to be 
established in each case by the Council and Commission.8  

In its content, the Lisbon Treaty focuses heavily on institutional change 
in order to enhance transparency, better democratic accountability and greater 
judicial security. The Treaty, for the first time, also introduces a voluntary 
withdrawal clause which member states can invoke should they wish to leave the 
European Union.9 This was hitherto non-existent in the Treaties. In order to 
achieve the declared aims of increased transparency, better democratic 
accountability and enhanced judicial security, the Treaty contains a number of 
key provisions.  

First, article 2 introduces a more precise delimitation of competences 
between the member states and the Union. Second, the Lisbon Treaty enhances 
the role of the European and national Parliaments. For example, the legislative 
co-decision procedure10 becomes the norm and is referred to as ‘the ordinary 
legislative procedure’ thereby enhancing the role of the democratically-elected 
Parliament. The ordinary legislative procedure is also extended to cover 
agriculture, fisheries, transport and structural funds as well as the whole of the 
current third pillar. The Parliament thus becomes an equal co-legislator for 
almost all areas of competence.  

Third, the Treaty simplifies the working methods of the European 
institutions.11 The size of the Commission was meant to be reduced from 
currently 27 to 18 Commissioners from 2014 onwards. This would have resulted 
in only two-thirds of member state governments having a Commissioner at any 
one time. The posts were to be rotated. However, for political reasons, the size 
of the Commission has not been reduced as the European Council decided in 

                                                                                                                         
removal of border controls between participating States. It has been widened to apply, to 
varying extents, to all Member states of the European Union. A large extent of the 
Agreement is already contained in the first pillar and this is to be increased by the Lisbon 
Treaty. 
6 Article 10 Protocol on transitional provisions.  
7 Art. 76 TFEU. 
8 Article 5 Schengen Protocol; Protocol on position of the UK and Ireland in respect of the 
area of freedom, security and justice. 
9 Article 50 TEU. 
10 This is contained in art. 251 of the EC Treaty, now art. 294 TFEU. Under this procedure 
the Commission proposes legislation and the Council and Parliament share the decision-
making power. 
11 See Part 6 TFEU and articles 15-17 TEU. 
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response to the failed Irish referendum in 2008 that every member state would 
retain one Commissioner when the Lisbon Treaty enters into force.12 This 
decision was taken in the form of legal guarantees and assurances which will be 
attached to the EU Treaties as a protocol after the Lisbon Treaty enters into 
force.13  

The choice of candidate for the office of President of the Commission is 
to be linked directly to the outcome of the European Parliament elections and 
his/her office is to be strengthened so as to allow him/her to dismiss fellow 
Commissioners. Thus, following the entry into force of the Lisbon Treaty, the 
Council, taking into account the results of the European Parliament elections, 
will propose a candidate for President of the Commission. The candidate needs 
to be elected by a majority of the European Parliament.14 Prior to the Lisbon 
Treaty article 214 (2) TEC only allowed the European Parliament to approve the 
Commission President rather than to elect him/her. Changes to the operation of 
the Council mean that the default voting method for the Council will now be by 
qualified majority except where the Treaties require a different procedure. 
Altogether, forty significant items move from unanimity to qualified majority 
voting. Only the most sensitive areas remain subject to unanimity. These include 
tax, citizens’ rights, and the main lines of common foreign, security and defence 
policies. A new voting method will also be introduced in 2014, so-called ‘double 
majority voting’. Under this system, proposed EU laws will require a majority 
not only of the EU’s member countries (55 %) but also of the EU population 
(65 %) in order to be passed. This system is intended to reflect the legitimacy of 
the EU as a union of both peoples and nations. It is meant to make EU 
lawmaking both more transparent and more effective. However, it could also 
lead to a stalemate in the Council in important decision-making areas if no such 
majorities can be reached. Double majority voting will also be accompanied by a 
new mechanism enabling a small number of member state governments (close to 
a blocking minority) to demonstrate their opposition to a decision. Where this 
mechanism is used, the Council will be required to do everything in its power to 
reach a satisfactory solution between the two parties, within a reasonable time 
period. The reasonable time period is, however, not defined. Whether this 
system works in practice remains to be seen.  

The Lisbon Treaty also creates the post of an EU High Representative 
for Foreign Affairs and Security Policy in order to ensure for consistency in 
dealings with third countries and to enhance the EU’s presence on the world 
stage. It was confirmed on 19th November that Baroness Ashton from the UK 

                                                 
12 For more information see European Commission, The Lisbon Treaty and Ireland, 
http://ec.europa.eu/ireland/lisbon_treaty/lisbon_treaty_progress/index_en.htm. 
13 For more information see www.lisbontreaty.ie/guarantees. 
14 Article 17 (7) TEU. 
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will hold this post.15 The High Representative will have a dual role: representing 
the Council on common foreign and security policy matters thereby replacing 
the current six-month post occupied by the Minister of Foreign Affairs for the 
country holding the rotating EU Presidency; and also being Commissioner for 
external relations. She will be supported in this role by the newly created 
‘European external action service’ which is composed of officials from the 
Council, Commission and national diplomatic services. Common foreign and 
security initiatives are to be proposed either by the High Representative or the 
individual member states rather than the Commission. The Council must decide 
by unanimity on the implementation of the proposals. This compromise seeks to 
strike a balance between member states’ reluctance to transfer increased powers 
to the Commission and their recognition of the usefulness of a common 
European voice on world affairs.  

The Lisbon Treaty also creates the post of European Council President 
which will be held by Herman Van Rompuy.16 The President of the European 
Council replaces the rotating presidency under which individual member states 
chaired EU meetings for six months. The President’s core responsibilities will 
include “chairing council meetings and representing EU leaders on the global 
stage. He will also represent the council in relations with other EU 
institutions.”17 

Fourth, the Treaty of Lisbon gives the European Union legal personality 
thereby establishing it as an actor on the global stage.18 Separate legal 
personality of the Union could have far reaching implications as it paves the way 
for the European Union to sign up to the European Convention on Human Rights 
should it wish to do so.19 

Finally, the Lisbon Treaty introduces the Charter of Fundamental Rights 
into European primary law in the hope of creating a Europe of rights and values. 
It does so by amending article 6 of the TEU to provide for recognition of the 
Charter. Article 6 therefore gives it the same legal value as the Treaties even 
though it is not incorporated into the Treaty as such. While this creates 
uncertainty as to the exact nature of the Charter vis-à-vis the Lisbon Treaty, it 
also allows it to be used as a more general reference for fundamental rights 
protection both in a European but also in an international context. The Charter’s 
provisions have been influenced primarily by the European Convention on 
Human Rights but also by the EU Treaty, European Court of Justice case law, 
and the constitutional traditions of the member states. Despite the absence of 
legal effect of the Charter so far, the European Court of Justice has referred to 

                                                 
15 http://ec.europa.eu/news/eu_explained/091120_en.htm. 
16 Ibid. 
17 Ibid. 
18 Article 47 TEU. 
19 Article 6 TEU. 
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the Charter’s provisions in an ever-growing number of cases.20 The purpose of 
the Charter is set out in its preamble:  

 
It is necessary to strengthen the protection of fundamental rights in the 
light of changes in society, social progress and scientific and 
technological developments by making those rights more visible in a 
Charter.  
 

While the Charter does not extend the competences of the European Union, it, 
for the first time, sets out all existing rights from which persons residing in the 
EU can benefit in one document. While it does not purport to create new rights, 
the “fact that [the rights in the Charter] will have the same legal value as the EU 
treaties is significant because it will allow them to be recognised or interpreted 
in new ways that could bring positive benefits to individuals.”21  

The Charter contains 54 articles which provide for a wide range of 
rights. The Charter covers the traditional human rights, drawn from the 
European Convention on Human Rights, such as the right to life and the 
prohibition of torture. It also sets out social and economic rights such as the right 
to fair and just working conditions, and the right to family life. Finally, it covers 
‘newer’ rights such as the right of access to information, and the protection of 
personal data.   

The Charter applies to the actions of the European institutions but also 
to the member states when implementing EC law.22 Article 51 provides that: 

 
The provisions of this Charter are addressed to the institutions and 
bodies of the Union with due regard for the principle of subsidiarity and 
to the Member states only when they are implementing Union law. They 
shall therefore respect the rights, observe the principles and promote the 
application thereof in accordance with their respective powers. 
 

The Explanations drawn up as a way of providing guidance in the interpretation 
of the Charter of Fundamental Rights, which were originally prepared for the 
Praesidium of the Charter Convention in 2000, also suggest that Members States 
must respect fundamental rights when they act in the scope of Union law.23 This 
has led some member states to fear that their national systems of human rights 
protection was being threatened by the Charter. The UK and Poland have 

                                                 
20 See, for example, Case C-540/03 European Parliament v Council judgment of 27 June 
2006.  
21 The Law Society, A guide to the Treaty of Lisbon, January 2008 at p. 17. 
22 The ECJ has confirmed that Member states must respect fundamental rights (Case C-
292/97 Karlsson and Others judgment of 13 April 2000). 
23 The text here refers to Case 5/88 Wachauf [1989] ECR 2609; Case C-260/89 ERT [1991] 
ECR I-2925); C-309/96 Annibaldi [1997] ECR I- 7493. 
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therefore secured a so-called ‘opt out’24 from the Charter which provides that the 
Charter  
 

does not extend the ability of the Court of Justice of the European 
Union, or any other court or tribunal of Poland or of the UK, to find that 
the laws, regulations or administrative provisions, practices or action of 
Poland or of the UK are inconsistent with the fundamental rights, 
freedoms and principles that it reaffirms. 
 

Moreover, the opt out guarantees that the Charter will not create any new 
justiciable rights in Poland or the UK. In the UK, there was a worry that the 
Charter would create new social rights. In particular, there was a fear that the 
Charter would threaten the UK’s labour market flexibility and would over-turn 
its more rigid laws governing unions.25 In Poland, the opt out was prompted by a 
dislike for the Charter’s “supposed liberalism on moral issues” 26 such as 
abortion. Arguably, however, the Charter never intended to create new 
fundamental rights, such as a general right to strike, under national law as it 
applies only when governments are applying EC law.  

In conclusion, the Lisbon Treaty introduces a number of institutional and 
legal changes in order to provide for more transparency, flexibility and 
democratic accountability. In doing so, the Treaty is much clearer on the values 
and objectives which underpin the framework of the EU. The principles of 
equality and non-discrimination feature prominently and repeatedly in the 
Treaty’s core provisions but the Treaty fails, for the most part, to create new 
mechanisms for implementation of these principles. The Charter of Fundamental 
Rights, in particular, marks a step forward for fundamental rights protection in 
the European Union as it, for the first time, codifies all the existing rights 
applicable to individuals residing in the European Union. However, it is unclear 
to what extent it will benefit individuals in the member states. The ECJ has so far 
reacted positively to the Charter even though it is not yet legally binding. It is to 
be hoped that the ECJ will continue to protect and enforce the provisions of the 
Charter. The opt outs secured by Poland and the UK, in theory, represent a set 
back for the Charter but it is doubtful that the opt outs will have a negative effect 
in practice. 

 

 

                                                 
24 The Protocol establishing the opt outs is available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2007:306:0156:0157:EN :PDF. 
25 UK wins opt out on charter of fundamental rights - draft treaty, 22/6/2007 available at 
http://www.forbes.com/feeds/afx/2007/06/22/afx3850256.html. 
26 Poland to join UK in EU rights charter opt out, 7/9/2007 available at 
http://euobserver.com/9/24723. 
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William M Gordon and Scott Wortley, SCOTTISH LAND LAW, 

(Volume 1) 

W Green (Scottish Universities Law Institute), 2009. cxxxvii + 688 pp. 
ISBN 978-0-414-01554-8 (hb). £165.00. 
 
George L Gretton and Andrew JM Steven, PROPERTY, TRUSTS 

AND SUCCESSION  
Tottel Publishing, 2009. lxi + 474 pp. ISBN 978 1 84592 153 8 (pb). 
£42.00. 

 
Beathag NicLeòid 

 
After a long wait, the third edition of Professor Gordon’s Scottish Land Law is 
with us, or, at least, the first volume of the third edition is. In a pleasing 
symmetry, the new two-volume structure is mirrored by the addition of a second 
author: Scott Wortley of the University of Edinburgh. Clearly, there is some 
overlap between the area covered by Scottish Land Law and that covered by 
Professor Gretton and Dr Steven’s Property, Trusts and Succession, also 
published this year. Thus, this is a comparative review.  

To say that Scottish Land Law is a work of quality is uncontroversial, 
and volume one of the third edition maintains the high standard of the first two 
editions. Property, Trusts and Succession is the first edition of a book written in 
answer to the long-running lament that there was no textbook which covered the 
ordinary courses on (as the title suggests) property, trusts and succession. 
Ironically, the prevailing complaint seems now to be that the book is too much 
like the lectures, which only goes to show that you can’t please all of the people 
all of the time. For part of the course, Scottish Land Law may be just the tonic. 

Beyond the obvious difference in scope, it is clear that the books have 
different functions. Property, Trusts and Succession provides a good 
introduction to a number of basic and essential concepts, but it goes further in 
also providing some introduction to playing with these building blocks, most 
notably through chapters on “Sexual property law” and “Neighbour law”. (The 
utility and validity of classification of law under either of these headings is 
compelling, but nonetheless perhaps worthy of a fourth-year dissertation or two. 
Similar considerations apply to the unitary theory of property law, which is 
discussed below.) Property, Trusts and Succession is written for the purpose of 
taking those with no knowledge of the subject to the point of some familiarity 
with, and understanding of, the principles and sources. In this way, the book is a 
bridge between ignorance and texts aimed at practitioners and academics, such as 
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Scottish Land Law. Therefore, it is tempting to label Property, Trusts and 

Succession as an ordinary course book, and Scottish Land Law as an honours 
book, but this would be to misrepresent them both. While Property, Trusts and 

Succession appears instantly digestible, law is not of this nature. Chewing the 
cud is imperative for the production of good milk. For example, concepts appear 
deceptively easy to grasp, but their application is another matter entirely. 
Personal experience offers occasions too numerous to mention when attempted 
application has ended in error, and the only way to redress this is by careful re-
examination of the nature of the concepts in order to work out where the logic 
has failed. Consequently, the opportunity to revisit an accessible exposition of 
the concept not quite in hand is invaluable. Property, Trusts and Succession 
provides just this.  

The title “Land Law” is one used by English law textbooks. By contrast, 
continental Europe takes a unitary view of property law: the droit des biens of 
French law, or the Sachenrecht of German law. In many mixed jurisdictions, 
where property law is typically civilian in nature, the unitary approach is 
followed (see for example, CG van der Merwe’s Sakereg for South Africa, or the 
curiously titled Biens et propriété by D-C Lamontagne of Quebec). Professor 
Kenneth Reid (re-)introduced the same unitary theory of property law into this 
jurisdiction in The Law of Property in Scotland (paragraph one). Property law is 
presented as a unified subject in Property, Trusts and Succession. Does Scottish 

Land Law reject this thesis? It is hard to tell. Professor Reid’s book appeared 
between the first (1989) and second (1999) editions of Scottish Land Law. 
Reference is made to the former work in the preface to the second edition of the 
latter. While commending Professor Reid’s work to others, Professor Gordon 
confesses – in the past tense – that Reid’s ideas have not always accorded with 
his own. What does this tell us? Not much. Does it even matter if Scottish Land 

Law does not espouse the unitary thesis? Probably not. There is no necessity for 
Gordon – and now Wortley also – to express a view on the unitary thesis in a 
book that sets out to examine one area of property law in detail. The law of 
property is potentially vast. To examine any subject in any depth, the focus must 
be narrowed, a truth demonstrated by the existence of separate courses within the 
LLB itself. However, concentrating too hard on single aspects of a broader area 
can lead us to forget that the bright lines drawn of necessity between courses do 
not always pertain to the real world. Following this line of thought it is 
concluded that, to some extent, Property, Trusts and Succession provides the 
context to Scottish Land Law’s depth. 

In short, each book has its merits and this reviewer recommends them 
both.  
 

 
 



 

 

 

 
Stephen Weatherill, CASES AND MATERIALS ON EU LAW (8

th
 

Edition), 

Oxford University Press, 2007, 768 pp. ISBN 978-0-19-921401-3 (pb). 
£29.99. 
 

Thomas Horsley 
 
There is an increasing body of academic material targeting students and those 
wishing to explore the law of European integration. Of the available resources, 
Professor Stephen Weatherill’s textbook, Cases and Materials on EU Law, 
continues to stand out as a leading reference work. 

The current edition of Cases and Materials on EU Law (8th Edition, 
2007) is divided into three Parts. Part one introduces the reader to ‘The 
Constitutional Law of the EU.’ This section sets out the institutional framework 
of the European Union and reviews the nature and effect of Community law. 
Particular emphasis is placed on the enforcement of EC law and the framework 
for the protection of individual rights. In Part II, entitled ‘Community Trade Law 
and Policy,’ the focus shifts to substantive Community law and thus to the 
content of some of the central rights granted to individuals by EC law. After 
introducing the economic objectives of market integration, Weatherill reviews, in 
this section, the Treaty’s core provisions on free movement and competition 
policy. Finally, Part III explores ‘Policy-Making, Governance, and the 
Constitutional Debate’ in the European Union. This concluding section of the 
book analyses aspects of the Community’s regulatory strategy and also offers the 
reader an insight into the on-going macro-level debates over the future trajectory 
of European integration. 

As Professor Weatherill acknowledges in the Preface to the latest 
edition, Cases and Materials on EU Law is not a number of things. It is not, for 
example, a reaction to the phenomenon of European integration from the 
perspective of a particular domestic legal system. It is also not an exhaustive 
survey of EU law. Indeed, on the latter point, it may be noted that a number of 
substantive areas, including the free movement of capital and the external 
competence of the Union, are left largely untouched. Instead, the key objective of 
the book is to prepare the reader for ‘an adventure into a new legal system,’ 
through the illumination of themes and general principles.1 In my view, the 
strength of Weatherill’s textbook as a resource on the law of European 
integration rests with the author’s skilful execution of this core objective. 

                                                 
1 S. Weatherill, Cases and Materials on EU Law (2007) at 3. 
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Weatherill’s textbook is much more than its rather modest title suggests. 
Through the careful selection of cases and materials, supplemented with brief but 
insightful commentary, Professor Weatherill does not merely survey the legal 
landscape of isolate areas of the EU. By contrast, there is a conscious effort on 
the part of the author throughout the book to expose common themes and 
principles in their broader economic and political context. To this end, Weatherill 
employs a number of techniques, two of which may be highlighted in the context 
of this short review. First, the legal analysis in each of the three individual Parts, 
is prefaced with, and accompanied by, an appropriate degree of political and 
economic literature. In Part II in particular, this additional colour serves to 
facilitate a deeper understanding of the function of the individual Treaty 
provisions in the dynamic process of integration. This supporting material also 
provides a useful basis for the critique of specific developments in the case law. 
Secondly, the epilogues to the individual Parts encourage the reader to cross-
refer and revisit individual areas. In so doing, the reader is invited repeatedly to 
reflect on points of coherence transcending the analysis of discrete institutional 
or substantive contexts.  

To the student or outsider observer, EU law can, at first sight, appear an 
inaccessible jumble of Treaty provisions, legislation and case law. Fortunately, 
Professor Weatherill’s Cases and Materials on EU Law remains at hand to 
accompany readers in their adventures into the world of EC law. Weatherill’s 
book not only rationalises a rapidly expanding body of law clearly, but also 
simultaneously encourages the reader to develop an ‘EU law mindset’ - an 
invaluable asset when it comes to examining specific areas of EU law in greater 
detail.  
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