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FOREWORD 

BY 

PROFESSOR ANDREW SCOTT & DR CHAD DAMRO 

 
 
It was with considerable pleasure that the Europa Institute supported our graduate 
students in taking forward their initiative to establish a network of young EU researchers 
involving the Universities of Edinburgh, Helsinki and Tilburg – what they have dubbed 
ETHYRN. In June 2010 the ETHYRN network convened its inaugural meeting in 
Edinburgh at which young researchers from the three Universities presented a range of 
papers under the overall theme of “Europeanisation”. We were also delighted to welcome 

to the event Professor Kimmo Nuotio, Co-Director of the Centre of Excellence in 
Foundations of European Law and Polity at Helsinki University and Professor Jan Smits, 
Director of the Tilburg Institute of Comparative and Transnational Law both of whom are 
long-standing friends and colleagues of the Edinburgh fraternity of EU scholars. The 
workshop is the first in a series that will be supported by the three institutions involved. 
 
We were particularly delighted that the Europa Institute hosted this inaugural gathering. 
Founded by Professor JDB Mitchell in 1968 as the Centre for European Governmental 
Studies, the Europa Institute is the UK’s senior institute for inter-disciplinary teaching 
and research in the area of European Union studies. Although initially focused principally 
on European legal scholarship, in recent years the Europa Institute has developed into a 
research centre comprising over 40 academics drawn from the disciplines of law, political 
science and economics. In that sense today’s Europa Institute has fulfilled the original 

vision of its founder, John Mitchell who, despite being one of the country’s leading 

scholars of constitutional law, recognized the significance of the then EEC as an 
emerging legal and political order and, from 1968, devoted the remainder of his 
professional life to its study. By a happy coincidence the ETHYRN conference was 
convened in the University’s Raeburn Room, the venue that John Mitchell favoured for a 

great many of the important “European” seminars and discussions he organized over the 

years. 
 
The broad and inter-disciplinary philosophy adopted by the ETHYRN young researchers 
in their own work on European integration therefore sits very comfortably with the 
academic tradition of the Europa Institute, and of the partner institutes at Helsinki and 
Tilburg Universities. The Europa Institute has championed inter-disciplinarity in the 
study of European integration in both the pedagogical approach of its staff and in the 
research activities in which it has been involved. It is therefore entirely fitting, and 
professionally highly rewarding, that the ETHYRN network was the brainchild of young 
researchers from the University of Edinburgh. 



 

 
In large part the inspiration behind the creation of the ETHYRN network was provided by 
Thomas Horsley, Julia Schmidt and Rebecca Zahn all of whom are Doctoral students 
attached to the Europa Institute. They, and their counterparts in Helsinki and Tilburg, are 
each to be heartily congratulated for launching this initiative and for the considerable 
efforts each made to ensure that the inaugural conference in Edinburgh was such a 
success. Already plans are underway for next year’s ETHYRN conference and doubtless 

that will be just as successful.  
 
Ultimately the generation of young scholars represented in the ETHYRN network will be 
among those who will shape the research agenda of European integration going forward. 
It is indeed very encouraging to know that this task is in the hands of such a capable 
group of young researchers.  
 
 

Drew Scott and Chad Damro 
 Co-Directors of the Europa Institute 

 
July 2010 

           
 



 

 

 

EDITORIAL 

 
 
Welcome to the special issue of the Edinburgh Student Law Review. This issue 
showcases selected papers which were presented at the Inaugural Meeting of the 
Edinburgh-Tilburg-Helsinki young researchers’ network (ETHYRN), held in Edinburgh 

on 8th and 9th June 2010. The meeting was organised by PhD students based within the 
University of Edinburgh’s Law School. Funding was generously provided by the Europa 
Institute and the Law School’s Postgraduate Research Committee. The participants of the 

meeting considered the implications of the topic of Europeanisation on their individual 
fields of research. In particular, the legal, political and sociological driving forces behind 
the ongoing process of Europeanisation were discussed. Participants were also 
encouraged to think about the impact of Europe on their field of research and how their 
field of research is, in turn, influencing Europe. The meeting was attended by over 40 
students and academics with 13 students from Edinburgh, Tilburg and Helsinki 
presenting on their work. Contributions were from the fields of law and politics and an 
interdisciplinary approach was strongly encouraged. Academics from Edinburgh, Tilburg 
and Helsinki kindly participated in the event by chairing panels and attending the 
individual sessions. The meeting is the first of a series of annual events, encouraging 
young researchers and PhD students to contribute to the building up of a network of 
excellence between the Universities of Edinburgh, Helsinki and Tilburg.  

 
As the Edinburgh Student Law Review is a publication by students, for students, we are 
delighted to be a part of this project and we hope it will encourage students to set up and 
participate in such events in the future. We would like to thank our copy editors and all 
other students and staff who were involved in the development of this issue. Finally, we 
are indebted to the Europa Institute without whom production of the print version of this 
issue would not have been possible. 
 

 
ETHYRN Organisers 

Edinburgh Student Law Review 
 

July 2010 
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EUROPEANISATION AND COMPENSATING 

HARMS CAUSED BY COMPETITION 

RESTRICTIONS 
 

Katri Havu* 
 

A  INTRODUCTION 
B  THE PROCEDURAL AUTONOMY OF THE MEMBER STATES AND 

THE RELEVANT EU LAW 
(1)  The (limited) procedural autonomy 
(2)  How should the “right to claim compensation” be understood? 
C  COMMISSION-LED HARMONISATION – AN EFFECTIVE 

INSTRUMENT? 
D  CONCLUDING REMARKS 
 
 

A. INTRODUCTION 

In this article, the word “Europeanisation” refers in particular to the 

harmonisation of law within the European Union. The process of 
Europeanisation is studied as a development which increases the sources of 
applicable law, and this is considered with particular reference to the issue of 
compensating so-called competition damages. In addition, it is argued that the 
intertwined national and EU law rules currently result in a situation where the 
exact elements of the “right to claim compensation” are unclear, requiring us to 

look beyond national law.  
The past decade of competition law enforcement in the EU has 

demonstrated a strong tendency towards decentralisation of the application of EU 
competition law. For years the competition authorities and the administrative 
courts of the Member States have played an especially significant role in the 
process.1 In addition to the public enforcement of EU competition law, private 

                                                 
*Doctoral student at the Centre of Excellence in Foundations of European Law and 
Polity, University of Helsinki. 
1 Introducing the Council Regulation (EC) No 1/2003 of 16 December 2002 on the 
implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty 
was a remarkable step in the development. See also further:  A Komninos, EC Private 
Antitrust Enforcement, Decentralised Application of EC Competition Law by National 
Courts (2008) 141–142. 
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enforcement – a term used mostly to refer to private actions for compensation of 
harms caused by forbidden competition restrictions – has attracted increasing 
attention. In the early discussions, the prevailing question was whether Articles 
81 and 82 of the EC Treaty2 have a horizontal effect between individuals, 
allowing a private party harmed by a competition restriction to sue the infringer 
for damages, potentially basing the claim only on the relevant EU law. 

The opinion of the Advocate General van Gerven in H. J. Banks & Co. Ltd 
v British Coal Corporation3, a case that dealt with the competition law articles of 
the European Coal and Steel Community (ECSC) Treaty, suggested that this was 
the case. However it was as late as the year 2001 when the European Court of 
Justice (“the ECJ”)

4 finally ruled on the matter in Courage5, stating that the 
efficacy of the prohibition against agreements restricting competition would be 
endangered if private parties were unable to rely on the prohibition in their 
mutual relations. The court held that parties had a right to claim compensation 
for harm caused by such agreements.6 This preliminary ruling had been preceded 
by a series of cases where the ECJ had sought to reform the concept of 
procedural autonomy of the Member States. At the time of the Courage ruling, 
the state of affairs already encompassed the understanding that Community law 
as such included Community remedies available to individuals. The statement of 
the Court in Courage was renewed and developed a bit further in Manfredi.7 

                                                 
2 The said articles encompassed the prohibition of contracts, either horizontal or vertical, 
that have as their aim or effect restricting competition on the internal market (art. 81) and 
the prohibition against abuse of a dominant market position on the internal market (art. 
82). The contents of the articles are now found in art. 101 and art.102 of the Treaty on 
the Functioning of the European Union.  
3 Case C-128/92 H. J. Banks & Co. Ltd v British Coal Corporation [1994] ECR I-01209. 
See the opinion by the Advocate General. In the actual case, the ECJ did not rule on the 
availability of competition damages before a Member State court as the case turned on 
the Commission’s sole jurisdiction to find that articles 65 and 66(7) of the ECSC Treaty 

on agreements, decisions and concerted practices and on abuse of a dominant position 
have been infringed. As long as the Commission had not found any infringement, the 
national courts were not allowed to entertain an action for damages. Hence, considering 
the availability of the remedy as such was irrelevant. See further the ruling para 15–19. 
However, the remarks by the Advocate General are well justified and even suggesting 
recognition of a Community right to damages. See the opinion by the Advocate General 
para 36–45. 
4 In this article, the former European Court of Justice or the ECJ is mostly referred to by 
its current name, the Court of Justice of the European Union. However, when discussing 
past events, it is suitable to use the name the Court had at the described time. 
5 Case C-453/99 Courage Ltd v Bernard Crehan and Bernard Crehan v Courage Ltd and 
Others [2001] ECR I-6297 (hereinafter “Courage”). 
6 Case C-453/99 Courage [2001] ECR I-6297. 
7 Joined Cases C-295/04 to C-298/04 Vincenzo Manfredi and Others v Lloyd Adriatico 
Assicurazioni SpA and Others [2006] ECR I-6619 (hereinafter “Manfredi”). 
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The European Commission adopted the idea of harmonisation of the rules 
relating to actions for damages in competition law cases at the same time as these 
developments took place in the case law. The Commission’s current suggestions 
for new EU legislation on private enforcement of competition law intend to 
significantly harmonise the law of the Member States. The harmonisation would 
encompass altering national rules of procedure and law on damages and actions 
in tort, or [developing new rules to] consider damages caused by competition law 
infringements. Such possible amendments would, pre-empting the national 
discretion on legal remedies, signify partial “interference” in the Member States’ 

autonomy relating to protecting citizens’ rights under EU law. Even at the 

moment, considering damages caused by competition restrictions, it is unclear 
how the scope of the procedural autonomy should be determined.   

From the national point of view, some of the suggested secondary 
legislation rules themselves are rather unfit to form a part of the civil procedure 
or the law of obligations in the Member States. Furthermore, it is doubtful 
whether the EU policy considering the damages actions for the breach of 
competition law is based on correct principles. A major aim of the European 
Commission is to increase damages actions in order to have a greater deterrent 
effect on competition law infringers. This goal, at least when pursued at any 
price, contradicts the general principles of the law of obligations and the fact that 
damages actions should principally be used to compensate the victims. 

 
 

B. THE PROCEDURAL AUTONOMY OF THE MEMBER STATES AND 

THE RELEVANT EU LAW 

 

(1) The (limited) procedural autonomy 

 

In considering the right to claim compensation for damages caused by 
competition restrictions, the European Commission has suggested far-reaching 
Union legislation that would, among other issues, strongly affect the basics of 
civil procedure in the Member States.8 Having said that, harmonisation by the 
Commission is not intended to, or even able to, standardize the elements of the 
right to damages completely nor transform the procedure, even in the specific 
damages cases concerned.9 Hence, the concept of the procedural autonomy of the 
Member States will not lose its importance in respect of actions for damages 
before national courts. In the future, it is extremely likely that the legal remedies 
and rules of procedure stating how they are used in national courts, will not be, 

                                                 
8 See the Commission White paper on damages actions for breach of the EC antitrust 
rules COM(2008) 165 final, Brussels 2.4.2008. 
9 See also G Cumming and M Freudenthal, Civil Procedure in EU Competition Cases 
before the English and Dutch Courts (2010) 15–17 and 333–339. 
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from the EU law point of view, governed only by the secondary legislation and 
guidelines by the European Commission, or by the mere general principles of EU 
law ( so called ECJ-led harmonization), but both.  

Traditionally, it has been the privilege of the Member States to draft and 
apply the legal remedies and procedural rules concerning protection of EU law 
based rights in national courts. The only compulsory requirements to be fulfilled 
by the national procedure have been formed and reformed by the general 
principles of EU law, found and applied by the Court of Justice.10 However, it 
must be borne in mind that the concept of the procedural autonomy of the 
Member States relates to the absence of EU legislation governing the matter. 
This absence allows the law of the Member States to dictate the rules pertaining 
to specific remedies, sanctions and procedural rules governing actions intended 
to safeguard the EU law based rights of individuals.11 It is not unheard of for EU 
legislation to include measures dealing with remedies. In particular, issues 
relating closely to the fundamental freedoms or highly specialized fields of law 
are often governed by directives that deal with enforcement or decentralized 
application of material EU legislation.12 It is notable that EU law is thus able to 
pre-empt the national competence to decide on remedies and judicial protection 
before national courts where the EU law based rights of citizens are concerned.13    

In relation to taking the EU law rights seriously, the legal principle of 
effectiveness of EC law14 developed by the ECJ obliges the national courts of the 

                                                 
10 See, however, further: M Dougan, National Remedies Before the Court of Justice, 
Issues of Harmonisation and Differentation (2004) 4–65. Dougan classifies the relevant 
issues relating to the effective judicial protection of EU law based rights before the 
national courts (and determining the procedural autonomy) into four categories: the 
fundamental right of access to judicial process; the national competence to determine 
remedies and procedural rules; the limits to that presumption applicable under EU law; 
and the legal basis for such EU level intervention (in the procedural autonomy).  
11 See, for instance, Case 33/76 Rewe-Zentralfinanz eG and Rewe-Zentral AG v 
Landwirtschaftskammer für das Saarland [1976] ECR 1989 and Case 45/ 76 Comet BV v 
Produktschap voor Siergewassen [1976] ECR 2043. 
12 See, for instance, European Parliament and Council Directive 2004/48/EC OJ 2004 L 
157 45–86 (on the enforcement of intellectual property rights) and European Parliament 
and Council Directive 2005/29/EC OJ 2005 L 149 22–39 (on unfair commercial 
practices). Also see M Dougan, National Remedies Before the Court of Justice, Issues of 
Harmonisation and Differentation (2004) 14–18, and A Komninos, EC Private Antitrust 
Enforcement, Decentralised Application of EC Competition Law by National Courts 
(2008) 142–144. 
13 See also: M Dougan, National Remedies Before the Court of Justice, Issues of 
Harmonisation and Differentation (2004) 18. 
14 Today the correct expression would most likely be effectiveness of EU law. In this 
article, the term “EU law” is used to refer to the EC and EU law as a whole, regardless of 
the repetition of the term “EC law” in various sources that pre-date the entry into force of 
the Lisbon Treaty. 
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Member States to adequately protect and give appropriate effect to EU law in 
cases that arise before the national courts. Over the decades the prevailing 
perception was that the EU law does not require the Member States to create new 
legal remedies in order to protect EU law based rights.15 However, today the 
right to effective judicial protection arguably possesses the status of a 
fundamental right. Also the general principles of effectiveness and equality have 
become powerful tools in evaluating national legislation and procedure. When 
securing the efficacy of EU law the national courts are, for instance, obliged to 
disregard national legislation that would restrict the minimum level of protection 
given to EU law based rights. Also, when national remedies to protect EU law 
based rights are insufficient or weaker than those applied in the context of purely 
national rights, they must be replaced with new ones. 16  

The matter is rendered more complicated by the fact that drawing the line 
between material law and procedural rules on the one hand, and between the 
effectiveness of the EU law and respecting the procedural autonomy of the 
Member States on the other, has proven difficult even for the Court of Justice 
itself.17 This general legal uncertainty is seen when evaluating the right to 
compensation for damage caused by a competition restriction. There is no EU 
legislation on the matter, which primarily means that the Member States are free 
to decide on proper legal remedies to secure the effect of the EU law based right 
to ‘claim compensation for the harm suffered’ because of a competition 

restriction. The main requirement of EU law is that the right to claim damages 
should not be restricted in a way contrary to the principles of equality and 
effectiveness.18 The national procedural rules must also guarantee access to 
justice.19 
 

(2) How should the “right to claim compensation” be understood? 

 
In addition to the principles of equality and effectiveness, there are also 
principles that require that the national sanctions used in cases of infringements 
of the EU law must fulfil certain conditions. These principles, which were 
developed by the ECJ, state that the sanctions applied by the national courts must 
be efficient, proportional and must provide a deterrent. Right to claim damages 
for a harm caused by an infringement of EU law can be regarded as a parallel 

                                                 
15See, for instance, Case 158/80 Rewe-Handelsgesellschaft Nord mbH v. Hauptzollamt 
Kiel [1981] ECR 1805. 
16 See further: P Craig and G de Búrca: EU Law, Text, Cases and Materials (2007) 306–

325. See also K Joutsamo, P Aalto, H Kaila and A Maunu, Eurooppaoikeus (2000) 37. 
17 A Arnull, The European Union and its Court of Justice (2006) 268. 
18 Case C-453/99 Courage [2001] ECR I-6297 and Joined Cases C-295/04 to C-298/04 
Manfredi [2006] ECR I-6619. 
19 See (now legally binding) Charter of Fundamental Rights of the European Union art. 
46. 
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fundamental requirement.20 The mere application of the right to damages, 
however, has traditionally fallen within the scope of national rules, even though 
the ECJ has sometimes ruled that a national remedy, maybe even a certain type 
of remedy, should be available.21 Bearing this in mind, we must question how the 
concepts of the right itself and the application or protection of the right should 
be defined.   

Some useful observations on the determination of the right to claim 
compensation can be found in the case-law of the Court of Justice, as well as in 
the legal doctrine. For instance, Tridimas has systematized relevant judgments 
and has provided some analysis of the right to claim damages.22 Furthermore, 
useful discussion on the relationship between actions for damages and law of the 
European Union exists.23 The opinion by the Advocate General van Gerven in H. 
J. Banks & Co. Ltd v British Coal Corporation included discussion on particular 
issues relating to damages actions. The Advocate General referred to the 
judgments in Simmenthal24 and Factortame25 and to the primacy of Community 
law, stating that a national court must refrain from applying national law “where 

it prevents the exercise of the right to obtain reparation under Community law, 
as defined by the Court”.

26 
It should be borne in mind, however, that the Court does not necessarily 

consider itself bound to the definitions that have been given to the expressions 
“right to damages” or “entitlement to compensation” over the course of time. The 

language used by the Court itself is not very specific or explanatory when 
discussing rights to damages because of a competition law infringement. It 
remains questionable which factors form the core or the minimum requirements 
of the right to claim compensation for harms caused by a competition restriction. 
In Courage the Court does not expressly use the term “right to claim damages” 

in a continuous or a coherent way, but sticks to other expressions. Indeed, some 

                                                 
20 See P Craig and G de Búrca, EU Law, Text, Cases and Materials (2007) 319, see also 
T Ojanen, EU:n kilpailusääntöjen täytäntöönpanouudistuksen haasteita suomalaisille 
tuomioistuimille. In Mentula (ed), Kilpailuoikeudellinen vuosikirja 2004 (2005) 35–52 at 
48–49 and M Dougan, National Remedies Before the Court of Justice, Issues of 
Harmonisation and Differentation (2004) 38–40 and 44. 
21 See Joined cases C-397/98 and C-410/98 Metallgesellschaft & Hoechst v Inland 
Revenue [2001] ECR I-1727 and Case C-253/00 Muñoz v Fumar [2002] ECR I-7289. 
22 T Tridimas, The General Principles of EU Law (2006) 456–461. 
23 See further for instance: M Dougan, National Remedies Before the Court of Justice, 
Issues of Harmonisation and Differentation (2004) 42–45,  T Heukels and A McDonnel 
(eds), The Action for Damages in Community Law (1997) and E Storskrubb, Civil 
Procedure and EU Law, A Policy Area Uncovered (2008). 
24 Case 106/77 Simmenthal [1978] ECR 629. 
25 Case C-213/89 Factortame [1990] ECR 2433. 
26 Case C-128/92 H. J. Banks & Co. Ltd v British Coal Corporation [1994] ECR I-
01209. See the opinion by the Advocate General para 46. 
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of the statements of the Court in Courage – considering whether the right to 
compensation or merely the right “to live in the EC without competition 

restricting contracts” exists as a matter of Community law – are rather 
contradictory: 

 
[T]he practical effect of the prohibition laid down in Article 85(1) would 
be put at risk if it were not open to any individual to claim damages for 
loss caused to him by a contract or by conduct liable to restrict or distort 
competition. Indeed, the existence of such a right strengthens the working 
of the Community competition rules and discourages agreements or 
practices, which are frequently covert, which are liable to restrict or distort 
competition.27 

 
But a little further on in the judgment, it states: 

 
However, in the absence of Community rules governing the matter, it is 
for the domestic legal system of each Member State to designate the courts 
and tribunals having jurisdiction and to lay down the detailed procedural 
rules governing actions for safeguarding rights which individuals derive 
directly from Community law[.]28  

 
It seems that at least momentarily the Court considers the right to claim damages 
as a real right in itself. However, slightly later the Court refers to claiming 
damages only as a remedy safeguarding a Community law based right. The 
ruling in Manfredi was more specific on the matter, differentiating the existence 
of the right to damages and detailed national rules governing exercise of the 
right.29 If not before, then at least after the Manfredi ruling it is apparently clear 

                                                 
27 See Case C-453/99 Courage [2001] ECR I-6297 para 26–27. Italics added. 
28 Ibid. para 29. Italics added. 
29 Joined Cases C-295/04 to C-298/04 [2006] ECR I-6619, see para 60-62 that are similar 
to the statements in Courage, combined especially with para 63–64: “63. Accordingly, 

the answer to the second question in Cases C-295/04 to C-297/04 and the third question 
in Case C-298/04 must be that Article 81 EC must be interpreted as meaning that any 
individual can rely on the invalidity of an agreement or practice prohibited under that 
article and, where there is a causal relationship between the latter and the harm suffered, 
claim compensation for that harm. 64. In the absence of Community rules governing the 
matter, it is for the domestic legal system of each Member State to prescribe the detailed 
rules governing the exercise of that right, including those on the application of the 
concept of ‘causal relationship’, provided that the principles of equivalence and 

effectiveness are observed.”  
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that right to claim compensation for harm caused by competition restrictions is 
an issue concerning EU law, in other words, a right directly based on EU law.30   

In spite of its starting point being  the Member States’ discretion in 

considering the protection of rights and application of remedies, the ECJ has 
included in its preliminary rulings in Courage31 and Manfredi32 some additional 
requirements that the national procedures or procedural rules must fulfil to 
protect the EU law based entitlement to claim damages for harm caused by a 
competition restriction. The statements in the case-law give rise to questions 
about the elements of the right to compensation and how these elements are 
divided into those that are matters of EU law and those that are left in the scope 
of national law. 

Hence, it is possible to dispute which of the prerequisites for a damages 
claim or coverable damage are governed by EU law, and thus cannot be 
restricted or contradicted in a case before a Member State Court, and which of 
them are left to be formulated by the national procedural rules. In addition, it is 
possible that the elements of the right to claim compensation in a Member State 
court should actually be divided into three categories: the first being of the right 
itself, the second the remedy for a damages claim and the third being the national 
rules of civil procedure. 

Van Gerven33 distinguishes rights, remedies and procedural rules and 
classifies different levels of safeguarded claims required by EU Law in relation 
to the demand for effective judicial protection of EU law based rights in national 
courts. As rights should have a uniform content throughout the EU and are 
derived from rules that are directly effective (as the essential competition law 
articles of the Treaty on the Functioning of the EU are), remedies must also exist. 
In other words, the above described rights give rise to the remedies. According to 
Van Gerven, this follows directly from the principles of access to justice and 
“when there is a right, there is a remedy” (ubi ius ibi remedium).  The extent and 
form of the remedies are defined by national legislation, as long as EU law 
makes no explicit statement on the matter.34  What is really interesting about the 
classification by Van Gerven, is that different EU law requirements are claimed 
to govern the remedies on the one hand and the procedural rules on the other. 
The remedies are supposed to provide adequate protection against infringements 
of EU law based rights. However, procedural rules must only guarantee that the 

                                                 
30 See also Case C-128/98, above at the footnote 3. Interestingly, Advocate General van 
Gerven’s suggestion, as well as the justifications, for the existence of the right to claim 

damages as a Community right seem to be clearer than state of affairs appeared to be 
after the Courage ruling. 
31 Case C-453/99 [2001] ECR I-6297. 
32 Joined Cases C-295/04 to C-298/04 [2006] ECR I-6619. 
33 W Van Gerven, Of Rights, Remedies and Procedure, Common Market Law Review 
37:2000 501–536 at 502–503. 
34 Ibid. 503.  
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principles of effectiveness and equality are not contradicted in national courts, 
that is, provide a certain minimum level of protection.35 In practice, the minimum 
level means that using an EU law based right must not be practically impossible. 

As Graph one below demonstrates, the EU law rights and relying on them 
in the national courts can be pictured on a sliding scale between the EU law rules 
and national law. This simple model is to some extent in accordance with the 
analysis by Van Gerven. However, due to the conflicting statements by the ECJ, 
finding the correct places for the elements of the right to claim compensation for 
damages caused by competition law infringements is almost impossible.  
 
Graph 1: A model of reliance on EU Law rights in court, placed on a sliding 
scale between EU law and its requirements and national law: 
 

 
  
 
 

 
 
 
 
 
 
When analysing the elements of the right to claim compensation based on 

domestic and EU law in a national court, it should be borne in mind that in the 
two competition restriction related damages cases it has dealt with the ECJ has 
already stated that firstly, a competition restriction participant should be 
considered as potentially entitled to claim compensation (Courage).36 Secondly, 
a consumer in the position of a third party should be entitled to claim 
compensation (Manfredi)37 and that the ability to claim compensation should 
cover both the actual loss (damnum emergens) and the loss of profit (lucrum 
cessans) (Manfredi again).38 As these statements impact upon essential elements 
of the right to compensation as a remedy, or even allegedly procedural questions 
such as standing to sue, one can ask where does the invisible line between the 
elements of remedies and procedural rules belonging to the legislative powers of 

                                                 
35 Ibid. 503–504.  
36 Case C-453/99 [2001] ECR I-6297. 
37 Joined Cases C-295/04 to C-298/04 [2006] ECR I-6619. 
38 Ibid. The statement on what quantities the national remedies should cover is not a 
novelty in the EU case law; see, for instance, Joined cases C-397/98 and C-410/98 
Metallgesellschaft & Hoechst v Inland Revenue [2001] ECR I-1727. 
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the Member States and the issues belonging to the essence of the material EU 
law based right, lie?  
 
 

C. COMMISSION-LED HARMONISATION – AN EFFECTIVE 

INSTRUMENT? 

 
Lately, a further issue has arisen in relation to the systematization of the elements 
of the right to competition damages in the form of a serious threat that a directive 
or other piece of secondary legislation on the subject shall be issued soon. The 
legislative suggestions by the European Commission considering the matter can 
be described as surprising in at least two ways. Firstly, the principal idea of the 
Commission seems to be that, in relation to this specific area of law, the residues 
of procedural autonomy should be eliminated in order to create a more effective 
competition law enforcement system consisting of combined public and private 
enforcement efforts in the whole Union. Secondly, the Commission does not find 
it problematic to undertake a specific, damage type centered, harmonisation, 
where the elements of the material rights, factors of remedies and even basics of 
civil procedure in the Member States would be made subject to several 
exceptions in comparison with national rules in other kinds of cases.39  

Harmonisation by directives or other instruments of secondary legislation 
is not free of considerable dilemmas. On one hand, the diversity of procedural 
rules of the Member States requires the possible changes to the legal 
circumstances to be made carefully, taking into account all the relevant issues in 
the Member State in question. Thus, a directive showing the correct direction for 
national institutions implementing the ideas to take is a justifiable solution to the 
problems created by the harmonisation process.40   However, the possible lack of 
correct, timely and proper implementation, as well as the varying interpretations 
by the national courts, are problems that weaken directives as instruments of 
unifying law. Implementing and interpreting secondary legislation may also be 
costly, a fact that affects the total impact of the new legislation on social 
welfare.41 

The problems relating to directives in general are by no means solved by 
the suggestions by the European Commission relating to compensating harms 
caused by competition restrictions. In fact, the suggested principles to be adapted 
when dealing with damages claims dealing with competition restrictions can be 
                                                 
39 See the Commission White paper COM(2008) 165.  
40 Similarly: G Cumming and M Freudenthal, Civil Procedure in EU Competition Cases 
before the English and Dutch Courts (2010) 15. 
41 See also ibid. 16–17. The authors also underline the fact that the existence or 
implementation of a directive does not automatically make the law of the field in 
question clear (or even clearer). This issue, too, may increase the costs of the secondary 
legislation to society.  
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described as unfamiliar to many of the Member States’ legal traditions. Hence, 
difficulties in implementation and interpretation, as well as the significant 
increase in the complexity of the applicable set of rules may well be expected. 
The express proposals in the Commission White Paper are the following: 
introducing collective redress in competition damages cases, introducing the 
possibility of obliging the disclosure of evidence inter partes, the imposition of a 
binding effect on the final decisions by national competition authorities in civil 
procedure, adoption of the presumption that finding an infringement of the EU 
competition law provisions also implies fault in causing the related damage, 
allowing indirect purchasers to rely on a rebuttable assumption that an over-
charge caused by a competition restriction was passed on to them in its entirety, 
unifying limitation periods and giving up the so called ‘loser-pays’ principle in 

trials relating to competition damages.42 All in all, the suggestions touch many 
layers of the law of obligations and civil procedure of the Member States. The 
risk that  national legal traditions will run counter to the new provisions, whether 
in the implementing legislation itself or otherwise, is considerable. 

One of the main ideas behind increasing private competition law 
enforcement is the desire to create a greater deterrent effect.43  It is possible to 
achieve deterrence without paying much attention to the other major question 
surrounding damages caused by competition restrictions: compensation of the 
victims. For instance, the deterrent effect is similar whether the recipient of the 
awarded damages actually suffered any losses or not, but the this not ensure that 
the bearer of the harm caused by the infringements will be compensated. Thus 
the legal rules relating to deterrence may have no effect in securing the right to 
compensation for injured parties. However national law relating to obligations 
and rules of civil procedure has multiple goals, and may consider the deterrent 
effect of actions for damages in tort a minor issue. 

 
 

D. CONCLUDING REMARKS 

 

It is true that the only matters that have so far been left untouched by EU 
legislation fall under the  heading of procedural autonomy, loosely guided by the 
general principles of EU law.  However, the principle of procedural autonomy 
has been in a way limited and blurred when the distinction between rights and 
remedies is difficult to make. The interaction between this principle and the 
competition law harmonisations is interesting. Even if common rules regarding 
standing to sue or indirect damages could be created to cover the whole Union, 
the non-harmonised issues would still be treated before the national courts on the 

                                                 
42 See the Commission White paper COM(2008) 165.  
43 See the Commission Green paper on damages actions for breach of the EC antitrust 
rules COM(2005) 672 Brussels 19.12.2005, especially chapter 1 of the paper. 
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basis of procedural autonomy. As Graph 2 below demonstrates, several types of 
EU law sources would affect the treatment of a damages action.  
 
Graph 2: The traditional system for protecting EU law based rights in national 
courts combined with the commission-led harmonisation considering damages 
actions for competition law infringements leads to a situation where several 
sources of EU law requirements must be taken into account in a trial: 

 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
The Commission’s White Paper proposals include, among others, a reform 

of the ‘loser pays’ principle when considering the costs of trials, arranging a 

system similar to that of the U.S. for dealing with competition damages cases. At 
the very least, amendments will complicate the national civil procedure. 
Furthermore, the legal traditions of the Member States may undermine the 
benefits of the suggested rules due to problems in application and the national 
peculiarities that might not have been taken into account in drafting the EU 
secondary legislation. In addition, the affected law of the Member States 
balances the different aims of the law of obligations and the rules of civil 
procedure. Contradictions between the rules created through harmonisation are 
likely, if the secondary legislation is significantly based on achieving the goals of 
competition law enforcement. Difficulties in achieving aims of deterrence via the 
harmonisation procedure will become apparent as the meta-elements of remedies 
and procedural rules, such as the definitions of a party having standing to sue or 
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causality, continue to be applied by each Member State as in the same way as 
before44, being only randomly and partly unified by the case-law of the Court of 
Justice of the European Union. 

In short, compensation for damages caused by competition restrictions is 
today strongly affected by EU harmonisation. The process of Europeanisation is 
evidenced by the unification of law by the Court of Justice and the suggestions 
for secondary legislation by the European Commission. In the context of 
competition damages, the effects of both forms of harmonisation are combined. 
However, national legal traditions, especially those of the law of obligations and 
civil procedure, still play a significant role. Differences in the legal cultures of 
the Member States may mean that trying to create a European right to 
competition damages leads only to a certain type of quasi-coherence of law 
within the EU.  
 

 

                                                 
44 See also K Tuori, Critical Legal Positivism (2002) especially at 212–213 on the effects 
of the sub-surface layers of law that determine how the explicit rules are understood and 
interpreted. 
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A. THE NEED FOR HARMONIZATION 

 
(1) Secured Transactions and Third Parties 

 
Secured transactions create proprietary security rights. Proprietary security rights 
secure payment of a debt or other performance of an obligation.1 The core of a 
secured transaction is the security agreement between the secured creditor and 
the debtor or other security provider. This agreement designates a certain asset or 
certain assets as collateral, which may be applied to satisfy the secured claim if 
the debtor defaults on the obligation. In the case of an unpaid debt, depending on 
the type of security right, this may involve realizing the collateral and recovering 
the credit out of the realization proceeds or repossessing the asset that the debtor 

                                                 
* Doctoral student at the Centre of Excellence in Foundations of European Law and 
Polity Research, University of Helsinki. 
1 UNCITRAL Legislative Guide on Secured Transactions (2007); Introduction, B. 
Terminology and interpretation, para 20. 
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has been supplied with by the secured creditor. For instance, the former holds 
true for the various types of charges and pledges, the latter for retention of title.2 

A proprietary security right is best understood as a secured creditor’s 

position, which consists of different entitlements in relation to different persons. 
The entitlements described above concern the secured creditor’s relation to the 

security provider. In most cases, and in all situations of interest to this paper, the 
security provider is the debtor of the secured claim.3 However, having regard to 
the economic purposes of security rights, the secured creditor’s entitlements 

against the debtor are not enough. Indeed, these entitlements have to be also 
protected against third parties, that is, persons who are outsiders to the security 
agreement and may threaten the secured creditor’s position based on it. Such a 

threat is present if third parties compete for the same asset(s) that the security 
agreement between the secured creditor and the debtor designates as collateral 
for the debt. 

If third parties prevail, the secured creditor’s entitlements are ineffective 

against them. In such situations, it is said that the security right is unenforceable 
against third parties.4 This means that the secured creditor will be treated with 
regard to the collateral, and in relation to the other creditors, as an ordinary, 
unsecured creditor. The consequences of unenforceability and enforceability of 
security rights can be illustrated by the following example from the context of 
liquidation-type collective insolvency proceedings.  

In this example, the third parties are the debtor’s other creditors, as 

represented by the insolvency administrator.5 If the secured creditor’s security 

right is unenforceable against them, and if no creditor is entitled to any kind of 
preferential treatment, the distribution of the debtor’s assets follows the so-called 
pari passu principle. It provides that these assets are to be distributed among the 

                                                 
2 It should be noted that rights created by retention of title and other so-called title-based 
security devices are not characterized in all jurisdictions as security rights. Sometimes 
they are referred to as quasi-security rights or functional equivalents of security rights. In 
the European harmonization discourse, though, they are usually included in the category 
of security rights. This is understandable because their economic purposes do not differ 
from those of the so-called genuine security rights. In other words, functionalist legal 
thinking suggests this inclusion. For a comparative introduction to different types of 
proprietary security rights, see U Drobnig, “Present and future of real and personal 

security” (2003) 11 ERPL 623 at 637-660. 
3 Furthermore, this paper is only concerned with secured claims that are of monetary 
nature. As to assets acting as collateral, the main focus of the paper is on tangible 
movables and receivables. 
4 Depending on the relevant norms, a security right may be unenforceable or enforceable 
against all or some particular type of third parties. 
5 Other possible groups of third parties include the debtor’s other creditors in debt 

recovery proceedings, i.e. individual execution, and persons who subsequently obtain 
ownership or limited property rights in the asset acting as collateral. 
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creditors in proportion to the amounts of their outstanding claims, which usually 
means that no creditor will be paid in full. In fact, evading this “equality of 

misery” is usually considered as the main reason why creditors so eagerly obtain 
security rights.6 Accordingly, if the security right is enforceable against the 
debtor’s other creditors, the secured creditor probably will be paid in full from 

the value of the collateral, which then diminishes the assets to be distributed 
among the unsecured creditors. 

In other words, secured transactions provide a means to deviate from the 
pari passu principle. One may wonder, though, why the law allows such 
deviations.7 From the viewpoint of this question it seems that Lynn M. LoPucki 
is right with his often-cited statement that “security is an agreement between A 

and B that C take nothing”.
8 We must then consider why and to what extent the 

secured creditor A and the debtor B are allowed to dispose of the insolvency 
value of B’s assets like this. Interestingly, different jurisdictions give somewhat 

different answers. The main justification seems to be the same everywhere. It is 
built on the assumption that insolvency-proof security rights increase the 
availability of credit and lower its price, that is, interest rates. Such effects, then, 
are assumed to stimulate economic activity and growth because “credit is the oil 

of an economy, especially a market economy”.
9 However, the actual implications 

of these assumptions seem to vary between jurisdictions. This variation warrants 
calling some jurisdictions liberal and others strict or even illiberal towards 
secured credit.10 This finds concrete expression in the preconditions and the 
restrictions that different jurisdictions have placed upon the enforceability of 
security rights, particularly in collective insolvency proceedings.11 

                                                 
6 G McCormack, Secured Credit under English and American Law (2004) 5. 
7 Ibid 11 ff. On various theoretical explanations for allowing the deviations, see M 
Brinkmann, “The Position of Secured Creditors in Insolvency”, in H Eidenmüller and E-
M Kieninger (eds), The Future of Secured Credit in Europe (2008) 248 at 251-260. 
8 L M LoPucki, “The unsecured creditor’s bargain” (1994) 80 VaLRev 1887 at 1899. The 

statement pays attention to the lack of consent on the unsecured creditors’ side. 
9 U Drobnig, “Secured credit in international insolvency proceedings” (1998) 33 

TexInt’lLJ 53 at 54. He observes that the more advanced a market economy is, the more 

it is a credit economy. See also McCormack, Secured Credit (n 6) 15-18.  
10 U Drobnig, “Recognition and Adaptation of Foreign Security Rights”, in U Drobnig et 

al (eds), Divergences of Property Law, an Obstacle to the Internal Market? (2006) 105 at 
114. 
11 E-M Kieninger, “Evaluation: a common core? Convergences, subsisting differences 

and possible ways for harmonisation”, in E-M Kieninger (ed), Security Rights in 
Movable Property in European Private Law (2004) 647 at 655. Her study suggests that 
Germany, Greece, England and Ireland should be regarded as liberal jurisdictions, 
whereas Austria, France, Belgium, Portugal, Italy, Spain, the Netherlands, Scotland, 
Denmark, Sweden and Finland are stricter. The strictness of the latter group is due to 
their “comparatively hostile attitude towards non-possessory security rights”, which 

again stems from their adherence to principles such as publicity, specificity and the 
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The preconditions often require publicity of secured transactions. This 
may mean registration of the security right itself or a notice concerning it, 
dispossessing the collateral from the debtor or notifying a certain person of the 
security right. Furthermore, preconditions may concern the specification of the 
asset acting as collateral. Examples of the restrictions are the so-called ‘carve-
out’ provisions that set aside a part of the collateral realization proceeds in order 
to leave more to be distributed among the unsecured creditors. Sometimes, the 
preconditions may actually function as restrictions. This is so where a certain 
type of asset cannot be used as collateral due to the lack of practicable means to 
make the secured transaction public, assuming that such publicity is required by 
the jurisdiction in question.12 All in all, the preconditions and the restrictions 
combine differently in the various types of security rights that different 
jurisdictions offer. Divergences also reign, perhaps especially, within the 
European Union. The various systemic and conceptual differences make the 
overall picture very complex. 
 
(2) Cross-Border Problems to Be Solved 

 
The European harmonization discourse on laws concerning secured transactions 
aims at finding solutions to practical cross-border problems. These problems boil 
down to unenforceability of foreign security rights, meaning security rights 
created in the context of another legal system than that of the jurisdiction in 
which the case is adjudicated. The issue is rooted in the substantive divergences 
described above, but it is partly due to the present state of private international 
law, that is, conflict rules. The present state of private international law can be 
seen as inadequate for three major reasons. 

First, some conflict rules are built on arbitrarily functioning connecting 
factors. An example of this is the traditional lex rei sitae rule, the proprietary 
conflict-rule according to which the applicable law is that of the jurisdiction 
where the asset in question is physically located. This means that the law 
governing proprietary matters changes every time that the asset is moved across 
the border. If the asset acting as collateral is moved to another jurisdiction after 
the creation of the security right but before the dispute concerning its 
enforceability against third parties comes up, a question arises as to which of the 
successive locations is decisive in applying the conflict rule, or whether both 
should play a role. Different jurisdictions and different scholars often solve this 
                                                                                                                         
mandatory character of property law rules, as well as the prohibition of the pactum 
commissorium. 
12 In Finland, this has been the case with copyrights. They are, however, covered by the 
Finnish enterprise charge, and some scholars have suggested accepting them as an object 
of security assignment. See J Tepora, “Tekijänoikeuden käyttö vakuutena”, in E Tammi-
Salminen (ed), Omistus, sopimus, vaihdanta – Juhlakirja Leena Kartiolle (2004) 181 at 
196-200. 
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problem of successive locations in different ways, but usually the law governing 
the question of enforceability against third parties is that of the location where 
the asset acting as collateral is at the time when the third-party relation and the 
dispute concerning the enforceability of the security right arise. As a 
consequence, the lex rei sitae rule frequently causes situations where the secured 
creditor unexpectedly learns that the asset has been moved to a stricter 
jurisdiction and that the security right is unenforceable as the preconditions set 
by this jurisdiction are not fulfilled.13 

Secondly, in many jurisdictions, at least some aspects of conflict rules are 
unclear in terms of content. Examples of this are seen in the Nordic rules for the 
so-called res in transitu situations, where the asset is being transported through a 
third country between the countries of departure and destination when the third-
party relation comes up. If the case has no legally relevant connection to the third 
country, it makes no sense to apply its law. Therefore, the options left are 
applying the law of the country of departure or that of the country of destination. 
However, the choice between them remains unsettled in the Nordic countries, 
and both options have received support in legal scholarship.14 

Thirdly, with regard to certain types of assets, different jurisdictions apply 
different conflict rules. Here, the best examples are the proprietary conflict-rules 
for receivables and other claims. Article 14 of the Rome I Regulation concerns 
assignment of claims and explicitly states that its concept of assignment also 
covers security rights in claims.15 However, this article and the system of the 
regulation provide conflict rules only for the relation between the assignor and 
assignee and  the relations between these persons and the debtor of the assigned 
claim, the debitor cessus. The article is silent as to which law governs the 
relations between the assignee and the assignor’s creditors or the relation 

between the assignee and a competing assignee in the case of a double 
assignment, that is, third-party relations. The conflict rule for third-party 
relations is absent in the article because the drafters could not reach a consensus 
on the best rule for this purpose. At the moment, four different rules for third-
party relations compete in Europe. These are the law governing the contract of 
assignment, the law of the assignor’s habitual residence, the law governing the 

assigned claim and the law of the habitual residence of the debtor of the assigned 
claim.16 

                                                 
13 C v Bar and U Drobnig, The Interaction of Contract Law and Tort and Property Law 
in Europe. A Comparative Study (2004) 342, 468. 
14 M Bogdan, Svensk internationell privat- och processrätt, 7th edn (2008) 305-306. 
15 Parliament and Council Regulation 593/2008 OJ 2008 L177/6.  
16 F J Garcimartín Alférez, “Assignment of claims in the Rome I Regulation: Article 14”, 

in F Ferrari and S Leible (eds), Rome I Regulation (2009) 217 at 233-247. See also E-M 
Kieninger, “General Principles on the Law Applicable to the Assignment of Receivables 

in Europe”, in J Basedow et al (eds), Japanese and European Private International Law 
in Comparative Perspective (2008) 153 at 156-167. 
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It is clear that these issues cause uncertainty and losses to private parties 
involved in cross-border trade and finance. In any case, the need to comply with 
the preconditions of other jurisdictions increases transaction costs. This has been 
said to cause obstacles to the proper functioning of the internal market of the 
European Union.17 Virtually all scholars consider the situation so problematic 
that some measures should be taken to remedy it. Yet, the debate on the 
appropriate measures is still far from reaching consensus.  

In the following two sections, two conceivable European approaches are 
described and contrasted, namely, centralized and spontaneous harmonization. 
The object of harmonization in both approaches is substantive law. The aim of 
this exercise is to contrast arguments, not their authors. Thus it should be kept in 
mind that the opinions discussed and the citations taken may not give a full 
picture of the authors’ attitudes towards harmonization. The aim of the last 

section is to examine whether these approaches could be reconciled into a “third 

way” that would combine advantages and avoid disadvantages of both 
approaches. 

The conceivability of centralized and spontaneous harmonization, and any 
third way between them, fits well with an outlook on the Europeanization of law 
put forward by, among others, Christian Joerges. Here, Europeanization is 
understood, rather generally, as patterns of legal change through which Europe’s 

legal systems respond to the processes of economic and political integration. 
Thus, Europeanization affects national laws selectively and incrementally, rather 
than being some specific project to build a new system of rules and principles.18  

Centralized and spontaneous harmonization represent two opposite views 
of how Europeanization can and should proceed in the field of secured 
transactions. Their main difference concerns the attitude they assume to 
substantive diversity between individual jurisdictions. While centralized 
harmonization attempts to solve the problems outlined above by wholly or 
partially eliminating diversity, spontaneous harmonization regards diversity even 
as instrumental in solving them. Centralized harmonization can be described as 
top-down Europeanization because from the individual jurisdictions’ viewpoint it 

involves receiving new norms from above, from the institutions of the European 
Union. It could also possibly be called outside-in Europeanization because the 
new norms would most likely emulate models developed outside Europe, 
especially in the United States. Spontaneous harmonization is essentially based 
on measures taken by individual jurisdictions, so it can be described as bottom-
up Europeanization.    

                                                 
17 G Affaki, “Analysis of Obstacles to the Proper Functioning of the Internal Market: 

Legal, Economic and Social Aspects”, in U Drobnig et al (eds), Divergences of Property 
Law, an Obstacle to the Internal Market? (2006) 195 ff. 
18 C Joerges, “The challenges of Europeanization in the realm of private law: a plea for a 

new legal discipline” (2004) 14 DukeJCompInt’lL149-153, 169. 
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B. PLEAS FOR CENTRALIZED EFFORTS 

 
(1) The “Eternal Crisis” of Private International Law 

 
The majority of scholars participating in the European discourse on the cross-
border problems of secured transactions seem to embrace the idea that solutions 
should be developed at the European level and that the European Union should 
be the relevant actor. The harmonization that is being advocated is top-down and, 
thus, centralized. In this paper, the term centralized harmonization is used so as 
to cover both approximation and unification of substantive law.19 

The case for centralized harmonization can be seen as a special instance of 
what Ole Lando has called the “eternal crisis” of private international law. By 
‘crisis’ he means that private international law, especially choice-of-law process 
by conflict rules, lacks the potency to provide reasonable and predictable 
solutions to cross-border problems. The use of the word ‘eternal’ signals 

pessimism, founded on failed attempts both in Europe and in the United States to 
overcome the problems by the means of choice of law, that is, by further 
developing the conflict rules. Due to this desperate situation he suggests that the 
use of conflict rules should be reduced and replaced by uniform substantive 
rules. Lando takes his examples from cross-border contracts but clearly assumes 
that his thesis applies also to several other fields, including cross-border secured 
transactions.20 

In relation to cross-border contracts, he identifies a general problem in the 
unwillingness of the courts to apply the conflict rules developed by scholars in 
the way the scholars meant them to be applied. The conflict-rule ideal among 
these scholars, the so-called Universalists, has been that of an “all-sided” one. 

That is, a rule which, based on certain objective criteria, gives to foreign law the 
same scope of application as it gives to the law of the jurisdiction in question. 
The courts, however, may see such rules as “remorseless and blind to the final 
cause” and applying them as a “jump into the darkness”. According to Lando, the 

main issues in Europe are that the courts try to avoid the choice-of-law process, 

                                                 
19 Cf W (P) Rank, “Harmonization of National Security Rights”, in U Drobnig et al (eds), 

Divergences of Property Law, an Obstacle to the Internal Market? (2006) 201 at 201-
202. According to him, harmonization involves greater integration than coordination but 
falls short of unification. 
20 O Lando, “The Eternal Crisis”, in J Basedow et al (eds), Festschrift für Ulrich Drobnig 
zum siebzigsten Geburtstag (1998) 361 ff. He writes (at 371): “It would take too much 

space to show how the problems, which we meet in contracts, also occur where choice-
of-law rules are established to govern issues in torts, movable property, family relations 
and other areas of private law.” Later he names (at 379) “secured transactions in movable 

property” as one of the areas where “plans to draft uniform rules for Europe” exist.  
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crave to do justice in individual cases and tend to show homeward trend. For 
these reasons, the choice-of-law processes produce unpredictable outcomes. 
Because the courts seem to be able to fix these issues only irregularly, he 
concludes that the crisis of private international law is a chronic one.21 

To be sure, the reasons for the crisis of secured transactions are different. 
As identified in the previous section, the major ones are the arbitrarily 
functioning connecting factors of certain conflict rules, the lack of clarity as to 
the exact content of certain conflict rules and the divergences of certain conflict 
rules between jurisdictions. Nevertheless, these problems have lead to pessimism 
similar to that represented by Lando. According to such views, private 
international law can offer at best only partial solutions to the cross-border 
problems of secured transactions.22 
 
(2) Proposed Harmonization Measures 

 
Different measures of centralized harmonization have been put forward. 
According to Eva-Maria Kieninger, it is possible that the European Court of 
Justice will solve these problems “overnight” as it did with the famous 

controversy between the real seat theory and the incorporation theory in 
company law.23 However, in her view, we should not passively wait for such a 
judgment regarding secured transactions. She supposes that, in the long run, a 
general unification of secured transactions law may be inevitable. Like many 
others, she suggests using the United States’ Uniform Commercial Code Article 

9 as a model and finding out to what extent its ideas could be imported to 
Europe.24 Article 9 is a comprehensive system of law on secured transactions, 
which is essentially based on notice-filing type of registration.25 

                                                 
21 Ibid 362, 375-379. On his view of the problems in the United States, see 371-375. 
22 See e.g. v Bar and Drobnig, Interaction (n 13) 468-469; E-M Kieninger, “Introduction: 

security rights in movable property within the common market and the approach of the 
study”, in E-M Kieninger (ed), Security Rights in Movable Property in European Private 
Law (2004) 6, at 18, 20-22. 
23 Case C-212/97 Centros Ltd v Ehrvervs- og Selskabsstyrelsen [1999] ECR I-1459. For 
different readings of the case, see e.g. Joerges (n 18) at 173-183 and L de Lima Pinheiro, 
“Competition between legal systems in the European Union and private international 

law” (2008) 28 IPRax 206 at 210-212.  
24 E-M Kieninger, “European Regulation of Security Rights”, in U Drobnig et al (eds), 

Divergences of Property Law, an Obstacle to the Internal Market? (2006) 165 ff. 
25 H C Sigman, “Security in movables in the United States – Uniform Commercial Code 
Article 9: a basis for comparison”, in E-M Kieninger (ed), Security Rights in Movable 
Property in European Private Law (2004) 54 ff. For a critical view of using Article 9 as a 
model in Europe, see G McCormack, “Convergence, path-dependency and credit 
securities: the case against Europe-wide harmonisation” (2010) Global Jurist, art 2.  
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A study by Christian von Bar and Ulrich Drobnig proposes proceeding in 
two phases. First, a uniform regime should be introduced for cross-border 
secured transactions. It could be optional, but it would have to cover third-party 
relations. As the second phase, a general unified or harmonized regime should 
follow, drawing on the experience from the first phase. As a background for this 
suggestion they also stress the importance of removing all artificial barriers to 
competition and preparing a level playing field across the internal market of the 
European Union.26 

Willem (Pim) Rank considers harmonization within the European Union 
“not only necessary and desirable, but also inevitable”.

27 He is, however, against 
full harmonization because such an attempt might lead to “a complex and time-
consuming process and the chance that any substantial result may be booked is 
virtually zero”. According to him, the best way to harmonize law on secured 

transactions is through directives. In his view, the ten core principles for a 
modern secured transactions law, formulated by the European Bank for 
Reconstruction and Development with a view to assisting the transition 
economies in Central and Eastern Europe in legal reform, capture the essence of 
what harmonized law should achieve. He thinks that the directives should apply 
to domestic as well as cross-border transactions. He also subscribes to the 
functional approach, according to which one should depart as much as possible 
from traditional legal concepts and focus on the economic functions of the 
various types of secured transactions, because this is the only way to cope with 
the differences between legal systems and traditions.28 

Perhaps the lightest version of centralized harmonization would be an 
approach involving a European Security Right, an ESR. The original idea is Karl 
F. Kreuzer’s and dates back to 1990.

29 A revisited version has been recently 
presented by Henk J. Snijders. This approach would mean introducing new types 
of security rights. However, these new types would not replace the national 
types, but would exist beside them and supplement them. As to the creation of an 
ESR, uniform European rules would be given, but the effects of such a right, 
particularly on insolvency, would be left to national laws. The rationale of this 
approach is that, compared to other approaches of centralized harmonization, it 
might be politically easier to accept for individual jurisdictions since their 
domestic regimes of security rights would be left almost intact. Kreuzer’s 

proposal included establishing a central European register for security rights, and 

                                                 
26C v Bar and Drobnig, Interaction (n 13) 469. 
27 Rank (n 19) at 206. 
28 Ibid 213-215. 
29 K F Kreuzer, “Europäisches Mobiliarsicherungsrecht oder: Von den Grenzen des 

Internationalen Privatrechts”, in W A Stoffel and P Volken (eds), Conflits et 
harmonisation. Mélanges en l’honneur d’Alfred E. von Overbeck à l’occasion de son 65. 

anniversaire (1990) 613 ff. 
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according to Snijders, this would be even more feasible at present due to the 
development of information technology.30 

The ERS approach bears some resemblance to the “Optional Instrument” 

suggested by the European Commission in the field of European contract law, 
the so-called “28

th regime”. Yet, this comparison, as well as the general 
perception of lightness and easiness of the ERS approach, may prove deceiving. 
As Hugh Beale, among others, has noted, this approach requires coordination 
between the European regime and the national regimes because both European 
and national security rights may concern the same asset acting as collateral. In 
other words, issues of priority have to be settled. According to Beale, ultimately 
this approach seems to “involve domestic law either being heavily amended or 

being superseded”. Therefore, he suggests working on both this approach and a 

“European Secured Credit Directive”.
31

 

 

 

C. PLEAS FOR SPONTANEOUS DEVELOPMENT 

 
(1) Contesting the Need for Centralized Efforts 

 

The other approach, or attitude, to harmonization is suspicious of the centralized 
efforts discussed above. It may see such efforts as “forced harmonization” which 

is unnecessary and undesirable. This other approach can be called spontaneous 
harmonization. The term spontaneous harmonization is borrowed from Marco B. 
M. Loos, yet he uses it slightly differently. Similarly to the use of the term in this 
paper, he refers to it as something achieved as a result of voluntary actions taken 
by individual jurisdictions themselves, rather than by the European Union or 
some other centralized power. What is different, however, is that to him these 
actions are attempts to align the national law in non-harmonized areas with 
harmonized areas so as to protect the coherence of national law.32  

In this paper, the coherence of national law is less of a concern. Instead, 
the term spontaneous harmonization is used for situations where individual 
jurisdictions align their laws with those of other jurisdictions in order to diminish 
the risk of cross-border conflicts or, with the same end-result, simply because the 
foreign law in question is considered to be better than the present domestic law. 

                                                 
30 H J Snijders, “Access to Civil Securities and Free Competition in the EU, a Plea for 

One European Security Right in Movables”, in U Drobnig et al (eds), Divergences of 
Property Law, an Obstacle to the Internal Market? (2006) 154 at 159-164.   
31 H Beale, “The Future of Secured Credit in Europe: Concluding Remarks”, in H 

Eidenmüller and E-M Kieninger (eds), The Future of Secured Credit in Europe (2008) 
375 at 379-381.  
32 M B M Loos, “The influence of European consumer law on general contract law and 
the need for spontaneous harmonization” (2007) 15 ERPL 515 at 523-524. 
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Scholars connected with this approach often seem to think that there is no 
sufficient proof of the need for centralized harmonization or doubt that the 
available measures of centralized harmonization would be able to fulfil such a 
need if it existed. For instance, Frank M. J. Verstijlen remarks that it is not clear 
to what extent the differences between jurisdictions as to security rights actually 
influence the decisions of economic actors. He uses the example of a shopkeeper 
choosing a country to open a shop in. According to Verstijlen, the features of 
national property law, parts of which the regimes of security rights mainly are, 
would probably matter less in this decision than issues such as the market 
potential, the cost of labour and the tax situation. Drawing on the above-
mentioned study by von Bar and Drobnig, he assumes that even in the area of 
credit transactions, property law comes second to other matters such as the 
credit-rating of the potential debtor.33 

Maurice V. Polak calls for empirical data producing evidence of real, 
factual obstacles to the proper functioning of the internal market, instead of mere 
dogmatic legal reasoning. He goes on to state that even if empirical data would 
reveal serious impairments caused by the divergences of property law, he is not 
convinced that we should strive towards approximation, not to speak of 
unification, of property law at the European level. First, he pays attention to the 
costs of harmonization, starting from those incurred by the reception of the new 
rules by legal practice in all member states. Then, he considers why the national 
systems of property law that have been carefully developed over a long time, 
should be thrown away so easily. More generally, he asks why lawyers are so 
keen to hang their heads to economic arguments, while there are many other 
obstacles of cultural nature, such as languages and dialects, that no-one could 
seriously suggest to be removed. Instead of harmonization of substantive law, he 
would, for the time being, prefer to strive towards approximation or unification 
of proprietary conflict-rules.34 
 
(2) Diversity, Regulatory Competition and Innovation 

 
The proponents of spontaneous harmonization rely on the phenomenon known as 
regulatory competition or competition between legal systems, accounts of which 
are based on the famous “foot-voting” theory by Charles M. Tiebout and later 

                                                 
33 F M J Verstijlen, “General Aspects of Transfer and Creation of Property Rights 

including Security Rights”, in U Drobnig et al (eds), Divergences of Property Law, an 
Obstacle to the Internal Market? (2006) 17 at 21-23; v Bar and Drobnig, Interaction (n 
13) 348, 440. 
34 M V Polak, “Recognition, Enforcement and Transformation of Foreign Proprietary 

Rights – a handful of observations and suggestions”, in U Drobnig et al (eds), 

Divergences of Property Law, an Obstacle to the Internal Market? (2006) 117 at 128. 
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works of other scholars which build on this.35 These competitive processes 
explain why spontaneous harmonization can be expected to actually happen, that 
is, why spontaneous harmonization does not equal to no harmonization at all. 
Verstijlen explains this as follows: 

 
If a local property law is not, or less suited for a specific type of 
transaction, it is foremost a problem for that Member State; it is not 
necessarily a problem for the internal market. In fact, the internal market 
might be instrumental for the solution. Not only enterprises compete, but 
so do – in a way – legal systems. A legal system adapts to the needs of the 
society that it serves. An important factor is whether the system allows 
economic transactions that are considered useful. If a system is too rigid 
those transactions will not be made or be made elsewhere. In that case 
there is an incentive to change the law.36 
 

A matter closely related to regulatory competition is that in addition to emulating 
each other, legal systems come up with novel regulatory ideas. Such innovations, 
however, require diversity. McCormack puts the point as follows, in the context 
of developing counter-arguments to the idea of a European Civil Code: 
 

The end of jurisdictional diversity eliminates opportunities for competition 
between national legal orders. There is no scope for innovation at the local 
level and the creation of uniformity can lead to economic sterility. As a 
result there is less chance for initially unpromising, but ultimately 
beneficial ideas, to win through and gain general acceptance. The absence 
of an all-pervasive European norm means that seeds of ingenuity can be 
sown, tested and put into play at the local national level and then 
reproduced across national frontiers if they turn out to be generally 
beneficial. The creation of a Pan-European legal Order would submerge 
these potentially enriching seedbeds of dynamism and innovation in a sea 
of sterile uniformity.37 

 
 
 
 

                                                 
35 C M Tiebout, “A pure theory of local expenditure” (1956) 64 The Journal of Political 
Economy 416 ff. See e.g. K M Meessen, “Introduction”, in K M Meessen (ed) Economic 
Law as an Economic Good: Its Rule Function and Its Tool Function in the Competition 
of Systems (2009) 1 ff. 
36 Verstijlen (n 33) at 24-25. A footnote is omitted. 
37 McCormack (n 25) at 7. Footnotes are omitted. See also J M Smits, “European Private 

Law: A Plea for a Spontaneous Legal Order”, in European Integration and Law (2006) 
55 at 75-76. 
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(3) Potential of Private International Law 

 
Another feature that is likely to connect the proponents of spontaneous 
harmonization is the view that private international law may still have some 
unused potential, especially if better functioning conflict rules can be developed. 
For instance, Polak considers whether alternative conflict rules could be 
developed to the traditional lex rei sitae rule. The new rules should be based on 
more functional connecting factors. As one example he studies the possibility of 
broadening the use of the lex registrationis rule, according to which the law of 
the state in which the relevant register is kept governs the proprietary matters.38 
With regard to highly mobile assets, this rule significantly increases 
foreseeability in choice of law. 

Slightly more radically, in Danish legal literature, Ulrik Rammeskow 
Bang-Pedersen has considered whether the lex rei sitae rule could be altogether 
replaced by a better functioning rule. As one possibility he has studied a 
proprietary conflict-rule that points to the law of the middle-person’s place of 

residence. Here, the middle-person is the party from whom the “parties” to a 

third-party relation derive their rights. In cases concerning secured transactions 
this is typically the debtor who is also the security provider.39 

When it comes to the above-mentioned problem of the four competing 
conflict-rules for third-party relations in assignment of claims, it should be noted 
that this unsatisfactory situation may change in future. The article 27 of the 
Rome I Regulation contains a review clause, according to which the issue is to be 
considered further. This will, however, occur later the schedule set in the 
regulation suggests. According to the article, the Commission should have 
submitted a report on the issue to the European Parliament, the Council and the 
European Economic and Social Committee, accompanied, if appropriate, by an 
amendment proposal, by 17 June 2010.  
 
 

D. A THIRD WAY NEEDED? 

 
(1) Choosing Both Approaches 

 
It is hard to deny that both approaches, centralized and spontaneous 
harmonization, make a lot of sense. On the one hand, even if private international 
law had some unused potential, it would never be able to solve all the problems 
rooted in the divergences of substantive law. The problem with developing 
conflict-rules for secured transactions seems to be that they always involve trade-

                                                 
38 Polak (n 34) at 126. 
39 U Rammeskow Bang-Pedersen, Internationale aspekter af insolvens- og tingsretten 
(2002) 592-619. 
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offs between aims that are worthy as such but at the same time conflicting with 
each other. For example, conflict rules built on objective connecting factors may 
be felt too rigid from the viewpoint of the parties to a security agreement. 
However, introducing more flexibility or even party autonomy in proprietary 
choice-of-law could easily compromise the interests of third parties or the 
coherence of the national systems of proprietary security rights. Therefore, 
centralized harmonization of substantive law may seem like the only viable 
solution. 

On the other hand, the diversity of substantive law clearly entails positive 
effects that would easily be lost in extensive centralized harmonization. Thus, the 
question arises as to whether a third way, which would reconcile centralized and 
spontaneous harmonization, is needed and what it should look like. In other 
words, would it be wise to choose both approaches at the same time, and what 
would be the desirable division of labour between them? 

A need for such a third way and division of labour between the two 
approaches seems to exist for three reasons. First, centralized harmonization 
would necessarily take a long time.40 So, if it is to be attempted, interim solutions 
are needed for the meantime. The most natural direction to look for such 
solutions is private international law. Therefore, striving towards centralized 
harmonization and further developing the choice-of-law process, especially more 
functional conflict-rules, at the same time are by no means contradictory 
exercises. Instead, they should be pursued side by side. Second, the processes of 
competition between legal systems, that is, regulatory competition, should be 
protected for the above-mentioned reasons.41 Third, certain parts of the national 
laws on secured transactions may be best left untouched by centralized 
harmonization. These parts are related to fundamental value and policy choices 
in the national systems of proprietary security rights. Another quotation from 
Verstijlen illustrates what such choices might be: 
 

The possibility of creating a retention of title (or any other property right, 
the scope of that property right and the position it gives the holder of that 
right vis-à-vis other secured and unsecured creditors, reflects the balance 
that the legislator has struck between the parties involved: debtor, 
suppliers, credit institutions, unsecured creditors, the treasury, etc. That 
balance is not struck the same everywhere, but may depend on local social 
circumstances and local opinions on the extent to which the interests of the 
parties involved should be protected.42    

 

                                                 
40 For some reasons why centralized harmonization “is not simple”, see e.g. Rank (n 19) 

at 206-208. 
41 See section C(2) in this paper.  
42 Verstijlen (n 33) at 23-24. See also McCormack (n 25) at 36-37.  
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Information on the values of a system of proprietary security rights (hereafter: 
security regime) is hard to obtain, not least because the development of these 
laws is often not based on comprehensive and far-sighted planning, but rather on 
path-dependency.43 It might, however, be possible through comparative exercises 
along the lines of the following example. 

On the basis of the preconditions and the restrictions that different 
jurisdictions set regarding the enforceability of security rights in collective 
insolvency proceedings, their security regimes could be placed on a continuum 
with absolute pari passu distribution of assets at one end and absolute freedom to 
contract with third-party effects at the other end. Because the continuum is but a 
tool for analysis, it is of no consequence that its ends are imaginary, in other 
words, that they do not depict the security regime of any existing jurisdiction. 
What matters is that the security regimes of the existing jurisdictions can be put 
in order, in relation to each other, by using this continuum. Some security 
regimes come closer to the absolute-pari-passu end, others nearer to the absolute-
freedom-of-contract end. The former security regimes belong to the so-called 
“illiberal” or “strict” jurisdictions, the latter security regimes to “liberal” ones. 

The point of this exercise is to understand that different societal values 
pertain to the ends of the continuum and, in order to make jurisdictions 
comparable with each other, that the positions of particular security regimes on 
this continuum reflect differing composites of or compromises between these 
values. The hardest part, however, is to identify the values pertaining to the ends 
of the continuum. What follows next is merely a tentative experiment.  

The absolute-freedom-of-contract end feels less complicated in this sense. 
It involves the liberal values of the freedom of contract. It also involves the 
utilitarian values that can be extracted from the arguments maintaining that the 
overall economic benefits, from the viewpoint of the economy as a whole, 
brought about by insolvency-proof security rights in the form of the increased 
supply of credit at a lowered price are an acceptable trade-off to the losses that 
these security rights potentially cause to unsecured creditors on insolvency. In 
other words, insolvency-proof security rights are thought to maximize utility. 
The values pertaining to the absolute-pari-passu end are harder to trace. It could 
be suggested, though, that this end involves an idea of solidarity. This is so 
because the pari passu principle can be seen as an expression of the creditors’ 

mutual responsibility towards each other for their common debtor’s failure to 

return the credits extended.44 
 
 

                                                 
43 On the role of path-dependency, see McCormack (n 25) at 10 ff. 
44 Considering that the roots of the term solidarity are in the Roman law of obligations, 
obligatio in solidum, it is not necessarily too far-fetched to use it in this context. See K 
Bayertz, “Four Uses of ‘Solidarity’”, in K Bayertz (ed) Solidarity (1991) 3 ff. 
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(2) Division of Labour 

 
In this paper, it is only possible to present a rough sketch of a possible division 
of labour between centralized and spontaneous harmonization. For the sketch, it 
is helpful to notice that there are some interdependencies between the reasons 
why such a division of labour is needed in the first place. On the one hand, the 
fundamental value and policy choices are also subject to regulatory competition, 
although indirectly and intermediated by the changes in the concrete legal 
material, like statutes and case law. On the other hand, private international law 
may have an effect on the way how regulatory competition works and what kind 
of outcomes it may yield. This can be explained by the different incentive 
structures that different choice-of-law systems create for actors participating in 
these competitive processes.45 What seems to be particularly relevant in the field 
of property law is whether the costs and the benefits of substantive regulation are 
internalized, and felt, in the jurisdiction that issues this regulation. Whether they 
are internalized or not may depend on conflict rules. 

One notes this, for instance, by comparing the different conflict-rule 
alternatives for third-party relations in assignment of claims. If third-party 
relations were governed by the law applicable to the contract of assignment 
between the assignor and the assignee, the costs and the benefits of particular 
substantive regulation as to assignment of claims would not be internalized in 
any particular jurisdiction because the assignor and the assignee are free to 
choose the law that governs their mutual relation. Therefore, the parties to the 
contract of assignment could easily circumvent substantive preconditions set by 
one jurisdiction for the effectiveness of the assignment against third parties by 
opting for the law of another jurisdiction that does not require these 
preconditions to be fulfilled.46 This would not be possible, for example, if third-
party relations were governed by the law of the assignor’s habitual residence. 
Internalizing the costs and the benefits of substantive regulation in the 
jurisdiction that issues this regulation might increase the general consciousness 

                                                 
45 For an enlightening example on product liability, see E A O’Hara and L E Ribstein, 

The Law Market (2009) 19-21. They also state that “choice-of-law systems are a type of 
procedural mechanism that can influence the quality of laws”.  
46 Dutch law has allowed this since the Hoge Raad’s judgment of 16 May 1997 in the 

case Brandsma q.q. v Hansa Chemie AG. See A Flessner and H Verhagen, Assignment in 
European Private International Law. Claims as property and the European 
Commission’s ‘Rome I Proposal’ (2006) 8-12, 26-27. According to them, this conflict 
rule leads to “free circulation of legal institutions of different national origin” and may 

trigger “a ‘struggle for life’ between competing institutions, from which the most adapted 

form may eventually survive”. For a critical assessment of the judgment, see T H D 

Struycken, “The proprietary aspects of international assignment of debts and the Rome 
Convention, Article 12” (1998) Lloyd’s Maritime and Commercial Law Quarterly 345.    
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of such costs and benefits. Thus, it could help making informed decisions on 
developing the substantive law further. 

If the argument concerning the need to protect regulatory competition and 
the fundamental value and policy choices of national security regimes is 
accepted, centralized harmonization should proceed cautiously. In view of this, 
two centralized approaches look particularly appealing. The first alternative 
would be piecemeal harmonization, starting from security rights regarding which 
the convergence between jurisdictions is already considerable, and going further 
only if a sufficient level of convergence regarding other security rights 
achieved.47 This requires consensus-building concerning the best substantive 
solutions, which again requires extensive international discourse. In such a 
discourse, documents like the Draft Common Frame of Reference Book IX on 
proprietary security in movable assets, the European Bank for Reconstruction 
and Development’s model law and ten core principles for a modern secured 

transactions law as well as the UNCITRAL Legislative Guide on Secured 
Transactions may function as valuable reference points.  

The second alternative would be more comprehensive harmonization. It 
should, however, find ways to leave space for the individual jurisdictions’ own 

policy choices, especially with regard to the effects of insolvency on security 
rights. It should also allow legal innovation, for example creating new security 
devices if new economic needs occur. One way to do this would be to harmonize 
the creation of certain security rights that are most important in commercial 
practice. This would be minimum harmonization in the sense that individual 
jurisdictions could at any time introduce new types of security rights. The 
harmonized security rights should be recognized in all member states, as well as 
in insolvency proceedings. However, the ranking of claims secured by these 
security rights on insolvency could be left to be decided by individual 
jurisdictions. Thus, the second alternative comes close to the ESR approach 
discussed above.48 
 
 

                                                 
47 Simple retention of title would be an obvious starting point. See Kieninger (n 11) at 
658-659. 
48 See section B(2) in this paper. 
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A. INTRODUCTION 

 
The corpus of contemporary international human rights law has developed 
primarily in the context of the post World War II realisations of the atrocities 
committed against humanity under the Nazi regime. European leaders in the 
post-war era recognised the indispensable combination of factors that allowed 
them to come together to institute a supranational safety net to ensure economic 
and political stability which would in turn help protect the people of all European 
states from another humanitarian disaster. To realise this goal, the Council of 
Europe was established on 5 May 1949 and, as indicated by the Council’s 

mission statement, its primary aim was, and remains, to ‘create a common 

democratic and legal area throughout the whole of the continent’.
1 Essential to 

the successful development of this common supranational order was a strong 
foundation in human rights based on democracy and the rule of law.   

                                                 
* Kasey L. McCall-Smith is a PhD researcher at the University of Edinburgh, School of 
Law. 
1Council of Europe website: http://www.coe.int/aboutCoe/index.asp?page=nos 
Objectifs&l=en 
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The following is an examination of the role that Europe has played and 
continues to play in the development of modern human rights discourse. It is 
undeniable that Europe has been a leader in advancing the global dialogues on 
human rights and the creation of an international human rights regime where 
democracy and the rule of law are the primary vehicles for achieving universal 
human rights. From the use of a priori legislation and a posteriori court 
decisions to reinforce human rights as the European public order, to the active 
participation of European states in the global campaign to recognise human 
rights and firmly establish an international human rights system, for better or 
worse, Europe has proven itself to be a staunch advocate of a rights-based world. 
In 1949, Winston Churchill roused European leaders with the following words:  

 
The dangers threatening us are great but great too is our strength, and there 
is no reason why we should not succeed in achieving our aims and 
establishing the structure of this united Europe whose moral concepts will 
be able to win the respect and recognition of mankind, and whose physical 
strength will be such that no one will dare to hold up its peaceful journey 
towards the future.2 

 
Throughout Europe this journey towards the future continues and step-by-step it 
takes the rest of the world along with it. 
 
 

B. DEVELOPING RIGHTS LANGUAGE THROUGH A PRIORI 

LEGISLATION 

 
In the devastating aftermath of World War II there was rare moment of comity 
when European states realised that the only way to atone for the atrocities 
committed during the 1940s was to work together to build a unified Europe 
based on the rule of law and respect for mankind. Leaders from the Council of 
Europe (COE) states called for a concerted effort to protect human rights on a 
supranational level in order to achieve a lasting safeguard against impunity. 
These individual rights were laid down in the European Convention for the 
Protection of Human Rights and Fundamental Freedoms (ECHR) on 4 
November 19503, which marked the first binding, dedicated human rights treaty.4 

                                                 
2 Speech to the Council of Europe, Strasbourg, France, 12 August 1949. 
<http://www.coe.int/aboutCoe/index.asp?page=peresFondateurs&l=en> accessed 15 July 
2010. 
3 The ECHR entered into force on 3 September 1953. 
4 Convention on the Prevention and Punishment of the Crime of Genocide was adopted 
on 8 December 1948 and though it recognized as a human rights treaty, its main purpose 
was to prevent and criminalize genocide rather than to lay a foundation of rights.  78 
UNTS 277. 
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Building upon the democratic traditions of the United Kingdom, France and 
other European states, the ECHR set out to promote democracy and the rule of 
law in order to protect the rights enshrined in the document. Ratification of the 
ECHR was made mandatory for all COE member states and today there are 
forty-seven state parties. 

The strength of the European supranational order reflects the common will 
of the European population and this will has spilled over the borders of Europe 
as evidenced by the human rights dialogues used by governments on all 
continents as well as by civil society.  Though sometimes viewed as the 
‘unlovable Union’

5, there is a great benefit that both European citizens and 
people across the globe have derived from this often-tumultuous union of states. 
This benefit is the human rights paradigm underpinning all European legislation 
as indicated by Article 6(2) of the Treaty on European Union, which recognises 
the fundamental rights guaranteed by the ECHR and the constitutional traditions 
of the Member States. The ECHR was drafted in broad terms similar to the 
French Declaration of Man and the English Bill of Rights and is premised on the 
idea of judicial interpretation of individual case fact patterns. The drafters took 
many cues from the Universal Declaration of Human Rights6 and the positive 
outcome of the broad drafting is that the text can evolve and grow within its 
environment.   

Initially, European human rights were associated with civil and political 
rights similar to the US Bill of Rights or the French Declaration of Man. These 
so-called first generation rights imposed obligations on governments not to 
interfere with the actions and lives of citizens and the following rights and 
freedoms were outlined in Section one, ECHR Articles 2 through 14: right to 
life, freedom from torture, freedom from slavery or forced labour, right to liberty 
and security, right to a fair trial, freedom from punishment without law, right to 
respect for private and family life, freedom of thought, conscience and religion, 
freedom of expression, freedom of assembly and association, right to marry, 
right to an effective remedy and freedom from discrimination. Article 1 imposes 
a general obligation on all contracting states to secure the rights outlined in 
section one of the convention and the final four articles (15-18) outline allowable 
restrictions on section one rights. Most importantly, as the years have passed the 
ECHR has been strengthened by multiple protocols in order to provide a 
comprehensive schedule of protections for Europeans. The death penalty was 
abolished in Europe by Protocol No. 67 to the ECHR in 1950, though this 
protocol still allowed the imposition of the death penalty in times of war. 
However, in 2002 an absolute abolition was appended to the ECHR by Protocol 

                                                 
5 See, for example, Anand Menon, Europe: The State of the Union (2008), 252, on the 
‘unlovable Union’. 
6 Adopted in 1948. 
7 Protocol No. 6 Concerning the Abolition of the Death Penalty, 28 September 1950.  
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No. 13.8 Protection of property, the right to education and right to free elections 
were added by Protocol No. 1 (20 March 1952).  Protocol No. 4 (16 September 
1963) introduced freedom of movement and prohibitions against imprisonment 
for debt, expulsion of nationals and collective expulsion of aliens. The general 
prohibition against discrimination was strengthened by Protocol No. 12 (4 
November 2000). The catalogue of rights protected is broad and has a wide-
ranging effect on the domestic level. Prior to the ECHR there was no legally 
binding, comprehensive outline for protecting human rights and Europeans 
embraced these new-found assurances of civil and political rights. It was not 
long, however, before social and economic rights came to bear on the European 
conscience.                

Despite being incorporated into the post-World War II constitutions of 
France, Germany and Italy, economic and social rights were not included in the 
ECHR because the drafters felt that these could not be realised unless political 
democracy and economic coordination were first achieved throughout Europe.9 
Second-generation rights were eventually recognised by the European Social 
Charter of 1961. Forty-three of the forty-seven COE states have ratified the 
Social Charter (this includes original ratification and re-ratification by thirty 
states of the 1996 revised Charter) and it is interesting to note that social and 
economic rights in Europe have largely ‘been developed as a function of market 

integration, not as an element of European citizenship’.
10 The Social Charter 

guarantees rights that affect the every day lives of Europeans, including rights 
associated with housing, health, education, employment, legal and social 
protection, free movement of persons and non-discrimination. These rights are 
enforced by a national report-monitoring programme implemented by the 
European Committee of Social Rights pursuant to Article 24 of the Charter. 
There is also a collective complaints procedure, which is open to certain 
organizations and NGOs, though not to individuals. The point of the monitoring 
and complaints systems for the Social Charter is to ensure that states’ legislation 

and domestic practice conforms to the principles set forth in the Charter. Sixty 
complaints have been filed over the life of the complaints mechanism.11   
 With increased accession to the Treaty on European Union (TEU)12 the 
borders across the EU have dissolved and common policies on freedom, security 
and justice have evolved. As a result, the necessity of reinforcing fundamental 
rights of people within the EU has become more apparent. The TEU outlines that 

                                                 
8 Protocol No. 13 Concerning the Abolition of the Death Penalty in all Circumstances, 3 
May 2002. 
9 Helle Porsdam, From Civil to Human Rights: Dialogues on Law and Humanities in the 
United States and Europe (2009) 96. 
10 Id., 96, quoting Miguel Poiares Maduro. 
11 See Council of Europe website: 
http://www.coe.int/t/dghl/monitoring/socialcharter/Complaints/Complaints_en.asp 
12 OJ 1992 C191. 
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the EU is founded on the principles of liberty, democracy, respect for human 
rights and fundamental freedoms, and the rule of law, principles which are 
common to the member states and which should be observed by any state 
seeking membership.13 The TEU also introduced a punishment mechanism for 
states violating fundamental rights.14 The a priori legislative efforts to protect 
fundamental rights through the vehicles of the ECHR, the various treaties on 
European Union and domestic incorporative statutes are unprecedented.  

Though Article 6 of the TEU mandates that the Union shall respect 
fundamental rights, the EU continues to reinforce human rights in both hard and 
soft law instruments. Compliance with human rights as a condition of legality of 
Community acts has been reiterated time and again in various EU regulations.15 
Soft law instruments, such as the 1986 joint declaration by the Council of 
Europe, European Commission and the European Parliament Against Racism 
and Xenophobia, and periodic resolutions made by the three institutions 
individually16, continue to confirm the united European human rights voice.   

When the Lisbon Treaty entered into force on 1 December 2009 the EU 
further demonstrated its commitment to a human rights based world as the Treaty 
called for the Charter of Fundamental Rights to be introduced into European 
primary law. 17 It is important to note that the Charter employs not only the 
language of civil and political rights but also assures second-generation 
economic and social rights. This marks an expansion in the types of rights 
protected by law on the supranational level. The Charter is meant to provide a 
rights reference point to EU citizens as well as serve as a guide to other countries 
of the world about what Europe has to offer and the values it will protect.18 As 
evidenced by EU regulation, and substantiated by European Court of Justice 

                                                 
13 TEU Articles 2 & 49. 
14 TEU Article 7. 
15 For example: Council Regulation 1035/97 1997 establishing a European Monitoring 
Centre on Racism and Xenophobia. 
16 For example: Resolution on the Communication from the Commission to the Council 
and the European Parliament on immigration and asylum policies (COM(94)0023 - C3-
0107/94) (1995); Resolution on human rights in the world in 1993-1994 and the Union' s 
human rights policy, OJ 1995 C 126, 0015; Resolution of the Council and the 
representatives of the governments of the Member States, meeting within the Council of 
23 July 1996 concerning the European Year against Racism (1997).  
17 Consolidated Version of the Treaty on European Union, 30 March 2010, OJ 2010 C 
83/19 art. 6. The Charter of Fundamental Rights was originally proclaimed by the 
European Parliament, Council and Commission on 7 December 2000, and updated on 14 
December 2007.  The updated version went into effect concurrently with the Lisbon 
Treaty upon the requisite number of treaty ratifications.  OJ 2007 C303/01. 
18See European Commission website 
http://ec.europa.eu/justice_home/unit/charte/en/european-context.html  



Edinburgh Student Law Review 

36 

decisions, lawfulness of EU measures is predicated on respect for human rights19 
and if EU measures are not compatible with the fundamental rights enshrined in 
the ECHR, or other legal texts applicable to a particular state, then they will be 
considered unacceptable20, a concept which should logically extend to the 
Charter once introduced.         

The frequent promotion and protection of human rights, as confirmed by 
EU measures, makes it clear that human rights are an integral part of the 
European legal order. The ECHR is the basis of that order and it has been used as 
a model across the globe.21 By institutionalising and codifying human rights 
Europe has ensured that its citizens have the tools to empower themselves with 
the rights to which they are entitled. The important legacy of the European 
project is the language that has been developed by its people and policies and 
employed across the globe to speak about rights whether civil, political, 
economic or social. 
 
 

C. JUDICIAL REVIEW OF HUMAN RIGHTS 

 
The European crusade for human rights began in concert with the development 
of the United Nations (UN). In the early days of both, Churchill advocated the 
establishment of a world court which would bring human rights abuses ‘to the 

judgment of the civilised world’.
22 Though they have both had an undeniably 

large impact on the promotion of human rights globally, the difference in the 
European project has complemented and filled the gaps in the UN regime. One 
of the principal functions of the UN is to promote universal respect for human 
rights by facilitating the development of tangible, accessible rights with which 
people can empower themselves. To facilitate this function, the UN helps set up 
the judicial and quasi-judicial machinery whereby these rights can be enforced 
either by assisting domestic judiciaries through education and development or by 
supporting the various treaty review mechanisms.   

Prior to the UN system, human rights were primarily the domain of the 
state and protected by domestic law, though some rights had been included in 
early treaties such as those concluded under the International Labour 
Organisation23 and minority treaties concluded under the League of Nations.24 

                                                 
19 ECJ, Opinion 2/94, para. 34. 
20 Case C-112/00, Schmidberger v Republic of Austria, [2003] ECR I-5659 at para 73. 
21 Petra Butler, “Margin of Appreciation—A note toward a solution for the Pacific” 

(2008) 39 Victoria University of Wellington Law Review 687 at 691. 
22 Michael D. Goldhaber, A People’s History of the European Court of Human Rights 
(2007) 3. 
23 See, for example, ILO No. 1, Hours of Work (Industry) Convention (1919) and ILO 
No. 19, Equality of Treatment (Accident Compensation) Convention (1925). 
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The main drawback to the UN system is that it is entirely voluntary. Simply 
being a member of the UN does not automatically bind states to a system that 
includes the individual right to petition for rights violations, which is arguably 
the most important aspect of an effective human rights protection system. States 
in the UN system must take a further, positive action to confer the right of review 
upon a treaty body corresponding to a UN human rights treaty to which it is a 
party. Even after conferring the right of review to one of these bodies there are 
many legal requirements which must be met before an individual can use the 
treaty system to petition their government.   

Under the auspices of the UN Human Rights Council there has been a 
move to extend the possibility of individual complaint procedures to all UN 
member states. In June 2007 the Human Rights Council initiated a working 
group whose aim was to establish a complaint mechanism (known as the 1503 
procedure) that is open to citizens of all UN member states for instances of 
reliably attested patterns of gross violations of human rights.25 The 1503 
procedure does have drawbacks and does not translate into ‘a day in court’ for 

victims of alleged violations, however, it does facilitate access to the special 
procedures of the Human Rights Council which gives the complainants greater 
hope of a remedy.26 Thus, the UN system, though growing in adherence and 
accessibility every day, has its limitations.   

Unlike the UN system, the European system is more accessible and does 
not require further action by states for the individual complaints mechanism to 
enter into effect. Since the inception of the EU, its member states have been 
required to accept the jurisdiction of both the European Court of Justice and the 
European Court of Human Rights, both of which give individuals in every EU 
member state the ability to have their rights recognised and protected by a court 
of law. The a posteriori judicial review of defined human rights has impacted 
both the practice of courts outside Europe and the international human rights 
campaign to ensure judicial review of human rights violations. 

 
(1) The European Court of Justice 

 
The European Court of Justice (ECJ)27 was the first EU body created that 
stressed the need to respect fundamental rights while implementing EU law.28 

                                                                                                                         
24 Most of the League of Nations minority treaties were undertaken at the 1919 Paris 
Peace Conference. 
25 See UN Human Rights Council, Institution Building (resolution 5/1), pursuant to 
UNGA Resolution 60/251, 15 March 2006. 
26 For more information on the 1503 procedure see the UN OHCHR website: 
http://www2.ohchr.org/english/bodies/chr/special/communications.htm. 
27 Officially the ‘Court of Justice of the European Communities’.   
28 Following the entry into force of the Treaty of Lisbon on 1 December 2009, the EU 
gained legal personality and acquired the competences previously conferred on the 
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Though not a human rights court per se, the Court has ruled on a wide variety of 
civil and political rights including the right to a fair trial, non-discrimination, an 
effective judicial appeal, privacy, freedom of association and free expression, 
among others. The Court’s main task is to examine the legality of EU actions and 

ensure the uniform interpretation and application of EU law in the national 
context. From its early days, the Court proved that it was not unwilling to 
address human rights in the pursuit of evaluating the application of EU measures 
in the domestic context. In 1977, the European Parliament, Council and 
Commission formally approved the ECJ’s approach to acknowledging human 
rights as part of the general principles of European Community law through a 
joint declaration, which signalled institutional support of the Court’s judicial 

activism related to the ECHR.29 Today the Court continues to set standards for 
the protection of European citizens by calling on national authorities to respect 
the ECHR, as well as other international human rights treaties to which a state 
may be a party, when applying EU law.   

The ECJ has been instrumental in recognising fundamental human rights 
protected by the ECHR while evaluating the implementation of EU measures in 
cases such as Defrenne30 and Brown.31 In Defrenne, the Court enforced the EU 
founding principle that men and women must receive equal pay for the same 
work (TEU Article 119). The Court confirmed that paying men and women 
differently for the same job—in this instance that of air steward/hostess—

constituted discrimination based on sex and contravened the founding 
Community principle of equality. The 1998 Brown decision further supported the 
right of equality of the sexes and the right of women to not be dismissed when 
pregnancy-related illnesses resulted in use of sick leave in excess of mandatory 
work requirements prior to maternity leave. Brown permanently changed the 
situation for working women throughout Europe. Though both of these cases 
were effectively actions involving the direct effect of European law in the 
national context, they both reiterate the importance of non-discrimination, which 
is integral to human rights and addressed in a multitude of treaties, including the 
ECHR Article 14, the International Covenant on Civil and Political Rights 
Article 2(1), and the International Covenant on Economic, Social and Cultural 
Rights Article 2(2). The potential impact of the ECJ on Europeans’ lives was 

                                                                                                                         
European Community. Community law has therefore become EU law, which also 
includes all the provisions previously adopted under the Treaty on European Union as 
applicable before the Treaty of Lisbon. Therefore, the term ‘European law’ or ‘EU law’ 

will be used for all measures taken under the European Community and the EU as the 
difference is not important for the purposes of this paper. 
29 Joint Declaration by the European Parliament, the Council and the Commission, 
Concerning the protection of fundamental rights and the European Convention for the 
Protection of Human Rights and Fundamental Freedoms, OJ 1977 C103/1. 
30 Defrenne v Société anonyme belge de navigation aérienne Sabena [1976] ECR 00455. 
31 Brown v Rentokil Ltd [1998] ECR I-04185. 
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expanded with the entry into force of the Lisbon Treaty in December 2009 as 
now the ECJ must also ensure the rights protected under the Charter of 
Fundamental Rights of the European Union. This expansion of rights to be 
considered represents another advancement of human rights on the supranational 
level. 

The Court has actively defended human rights implicated by not only EU 
law but also those EU measures that facilitate UN Security Council resolutions. 
In the Kadi32 case, the ECJ asserted the importance of fundamental civil rights in 
the European legal order even in the face of an over-riding UN Security Council 
counter-terrorism mandate, Security Council resolution 1267 (1999) Concerning 
Al-Qaida and the Taliban and Associated Individuals and Entities, requiring 
states to submit any person known to be associated with particular organizations 
associated with Al-Qaida or the Taliban for inclusion on a Consolidated List. The 
consequence of listing results in the application of measures against the 
individual including the prohibition of travel and freezing of assets. Though there 
is the possibility of de-listing, the process has not seen much success by 
applicants and is generally accompanied by lengthy delay. When considering the 
compatibility of the Community regulation33 (implementing the UN resolution) 
with human rights, the ECJ held that the regulation provided no procedure for 
communicating the evidence justifying the inclusion of the names of the persons 
concerned on the list either at the same time as, or after, that inclusion; therefore, 
it violated the right to be heard and the right to an effective remedy, both of 
which constitute fundamental principles of the international legal order 
established by the ECHR. As the Court noted in its judgment, ‘[t]he Charter of 

the United Nations leaves the Members of the United Nations a free choice 
among the various possible models for transposition of those resolutions into 
their domestic legal order’

34, therefore EU states must abide by EU law, 
including the ECHR35, when implementing UN Security Council resolutions. 
The Kadi decision raised the benchmark for implementing UN Security Council 
resolutions to the European level where human rights and the rule of law 
dominate. In its opinion the Court relied heavily on the argument of General 
Advocate Maduro who asserted that the ‘relationship between international law 

and the Community legal order is governed by the Community legal order 

                                                 
32 Kadi & Al Barakaat v. Council of the European Union and Commission of the 
European Communities [2008] ECR I-6351. 
33 Restrictive measures taken against persons and entities associated with Usama bin 
Laden, the Al-Qaeda network and the Taliban United Nations Security Council 
Resolutions adopted under Chapter VII of the Charter of the United Nations 
Implementation in the Community Common Position 2002/402/CFSP Regulation (EC) 
No 881/2002. 
34 Kadi para 298. 
35 As a consequence of being members of the Council of Europe.  All EU Member States 
are also members of the Council of Europe and therefore bound to the ECHR. 
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itself’
36 and that ‘international law can permeate that legal order only under the 

conditions set by the constitutional principles of the Community’
37 even though 

this ‘may inconvenience the Community and its Member States in their dealings 

with the international stage’.
38 The Kadi judgment calls upon EU states to 

enforce the ideals so often given lip service by its politicians and policy-makers. 
Despite criticism for breaking rank with the Security Council on its anti-
terrorism platform, Europe continues its struggle to strike a balance between 
human rights and anti-terrorism mandates on both the EU level and from the UN 
Security Council. The Court has, however, clearly indicated that it will not 
discard basic civil liberties for the sake of the war on terror. 

Though the European Court of Justice’s decisions are extremely important 
on a supranational and European domestic level, their international application is 
somewhat limited as they are in direct response to EU legislation. From within 
Europe there has been criticism that the ECJ has manipulated human rights 
discourse to extend EC law into areas that should remain the primary concern of 
member states.39 However, the Court’s persistence in applying European law in 

light of human rights obligations has not gone unnoticed out-with Europe. By 
consistently highlighting fundamental rights in the application of otherwise banal 
legislation, the Court’s a posteriori review of the law has facilitated the use of 
rights language in areas formerly unconcerned with human rights and this has set 
a positive example for courts throughout the world.  

 
(2) The European Court of Human Rights 

 
Sitting in Strasbourg, France, the European Court of Human Rights (ECtHR) 
was established by ECHR Article 19 in 1950 and its first judgement was 
delivered in 1961.40 The Court provided the first opportunity for individuals to 
act on the international level and precipitated the contemporary human rights 
review mechanisms attached to most of the UN human rights treaties. The 
ECtHR originally worked in conjunction with the European Human Rights 
Commission but with the entry into force of ECHR Protocol No. 11 in 1998, it 
became full-time with the power to receive direct individual applications rather 
than applications going through the Commission. The ECtHR is the cornerstone 
of the European rights-based system and affords protection not only to the 800 
million people of the COE states but also to any person coming under the 
jurisdiction of any of the forty-seven diverse states. The Court was created 

                                                 
36 Kadi para 24. 
37 Kadi para 24. 
38 Kadi para 39. 
39 Paul Craig and Gráinne de Búrca. EU Law: Text Cases and Materials, 4th edn (2008) 
419, citing Case C-159/90 SPUC v. Grogan [1991] ECR I-4685. 
40 Lawless v. Ireland [1961] Series A No. 3. 
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specifically to review violations of the ECHR and handles thousands of 
applications per year.    

Decisions are automatically legally binding pursuant to ECHR Article 
46(1) and the Court has had great success influencing human rights issues across 
Europe and the world due largely in part to the supervision of the execution of 
judgments by the Committee of Ministers (ECHR Article 46(2)). Though the 
compliance process is not always particularly prompt it is the mandatory 
compliance element that gives the Court its teeth and that which has been hailed 
as a strength of both the Court and the European system as a whole, not only for 
the commitment to promoting human rights but also the international rule of law 
since the ECHR is an international treaty.41 Following in the footsteps of the 
European system, other regional human rights agreements have adopted the 
concept of a court of human rights in a similar form or fashion to that of 
Strasbourg, including the Inter-American Court of Human Rights and the African 
Court of Human and Peoples’ Rights. 

The foundation of the European human rights movement was built by 
European students of American law during the civil rights movement, and the 
initial cases before the ECtHR were bolstered by tales of civil and political 
triumphs from the US Supreme Court.42 Since then the Court has delivered over 
10,000 judgments, many which have changed the face of the law both in Europe 
and abroad. ‘Europeans were twenty years ahead in legalizing gay sex and in 

Europe there is a fundamental right to a healthy environment’; furthermore, the 
state may not limit public information on abortion.43 These are just a few 
examples of how the Court progressed individual rights more quickly than its 
American cousin, but there are many more examples that have been increasingly 
important in recent years. 

The ECtHR has been particularly decisive in the campaign to eliminate 
torture. The ban on torture in Europe is absolute, however, many cases have 
highlighted disregard for the ban and it is through the special individual 
complaints procedure that progress on the ban can be monitored. In its first 
decision confirming an incident of torture in Europe, Aksoy v. Turkey44, the Court 
found violations of ECHR Articles 3 (ban on torture), 5 (deprivation of liberty 
and prompt review by judicial authority following arrest) and 13 (availability of 
remedy) and established the presumption that if a person in custody of state 
agents exhibits signs of ill-treatment it will be presumed that the state is 
responsible if the authorities cannot definitively rebut the presumption. The 

                                                 
41 Council of Europe, Committee of Ministers, Supervision of the execution of judgments 
of the European Court of Human Rights, 1st annual report, 2007 (Strasbourg:  Council of 
Europe, March 2008) 10. 
42 Porsdam, From Civil 80-81. 
43 Porsdam, From Civil 81. 
44 Judgment of 18 December 1996, ECHR 1996-VI at 2282. 
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Court has never provided an absolute definition of torture but has referred to 
definitions in various UN conventions. By keeping treatment falling under 
Article 3 non-specific, the ECtHr has more flexibility in accessing a wide range 
of treatment to determine whether it contravenes Article 3. In Aydin v. Turkey45 
the Court extended Article 3 to cover rape where a female detainee was in the 
custody of the state and the offender was a state agent. The Court also 
established that multiple events constituting physical and mental violence, 
including degrading treatment, should be considered together when evaluating 
alleged acts of torture (Selmouni v. France).46 Significantly, the Court has 
extended the prohibition to include those acts committed by private individuals 
such as in A v. the United Kingdom47, when the state fails to provide legal 
measures prohibiting acts that would fall under Article 3. The countless cases 
reviewed by the ECtHR indicate that acts contravening Article 3 remain a 
problem, however, each adjudicated violation represents a forward step in the 
battle to end impunity for such actions. 

Strasbourg has also staunchly defended freedom of the press by protecting 
journalists’ sources and journalists, qualified only where there is a superseding 
public interest. This is important protection not only for journalists’ sources but 

also for the journalists themselves as they have been the object of increasing 
attacks in the past decade.48 In the April 2010 case of Fatullayev v. Azerbaijan49 
the Court ordered Azerbaijan50 to release the journalist Eynulla Fatullayev after 
three years of imprisonment following his conviction for defaming the entire 
Azerbaijan population and terrorism incitement in what many considered sham 
court proceedings.51 The trial leading to his conviction was initiated after he 
published on the unsolved murder of a fellow journalist and on discrepancies 
surrounding the 1992 Khojaly Massacre. The ECtHR found that Fatullayev’s 

right to a fair trial (Article 6) and freedom of expression (Article 10) had been 
violated. The ECtHR has repeatedly stated that ‘freedom of expression 

constitutes one of the essential foundations of a democratic society’
52 and has 

                                                 
45 Judgment of 25 September 1997, ECHR 1997-VI. 
46 Judgment of 28 July 1998, ECHR 1999-V.  
47 Judgment of 23 September 1998, ECHR 1998-VI.  This is often referred to as the 
“Drittwirkung effect”. 
48 Consider the murders of Anna Politkovskaya in Russia, Hrant Dink in Turkey, Georgyi 
Gongadze in Ukraine and Elmar Huseynov in Azerbaijan. 
49 Application No. 40984/07, 22 April 2010, judgment not final as of 20 May 2010. 
50 Azerbaijan signed the ECHR in January 2001. 
51 See Lada Yevgrashina, “Jailing of Azeri journalist illegal-European Court,” Reuters 

online, http://uk.reuters.com/article/idUKANT24926520100422; “European Court of 
Human Rights orders journalist’s release,” International Freedom of Expression 

eXchange online, http://www.ifex.org/azerbaijan/2010/04/23/fatullayev_echr_decision/. 
52 See, for example, Fressoz and Roire v. France, judgment 21 January 1999, para. 45(ii). 
Handyside v. the United Kingdom, judgment of 7 December 1976, Series A no. 24, at 23, 
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gone to great lengths to ensure that freedom of expression is not violated on their 
watch. Journalists and press agencies across the globe have followed the ECtHR 
in the hope that the basic democratic principle of freedom of expression will 
eventually be accepted in all states. 
 

(3) The world bends an ear to the European courts 

 
The European human rights system is the most fully developed and successful 
human rights system in the world. Though the judicial activism practiced by both 
the ECJ and the ECtHR often garners criticism, the reinforcement of the basic 
rights through progressive interpretation of the law is one of founding principles 
of the European system and has inspired courts throughout the world. It is not 
surprising that non-European courts are listening to Europe.  Celebrating the 60th 
anniversary of the Universal Declaration on Human Rights on 8 December 2008, 
Jean-Paul Costa, President of the ECtHR, launched a meeting between the 
Strasbourg Court, the African Court on Human and Peoples’ Rights and the 

Inter-American Court of Human Rights with the aim of strengthening the 
cooperation between the three regional courts. Paying homage to the importance 
of the Universal Declaration Costa reiterated the fact that it ‘continues to act as a 

benchmark for the Strasbourg Court’.
53 It is that benchmark, and the activism of 

the European courts that assist other regional courts as they travel the same path 
that Europe began sixty years ago.   

The Inter-American Court of Human Rights has often cited European 
decisions when delivering opinions.  In 1999 the Inter-American Court adopted 
the ECtHR approach on the role of prompt judicial intervention as a preventative 
measure to avoid threats against life or serious ill-treatment associated with 
arbitrary arrests in violation of fundamental rights.54 It has also followed the 
ECtHR’s presumption that a detainee of the state who exhibits signs of ill-
treatment will be presumed to have been ill-treated by the state if the authorities 
cannot provide evidence to the contrary, as spelled out in the ECtHR’s Aksoy 
decision.55 The ECtHR’s interpretation of ECHR Article 856 on the right to 

                                                                                                                         
para 49, and the Jersild v. Denmark, judgment of 23 September 1994, Series A No. 298, 
26 at para 37. 
53 ECtHR Press Release 887: 60th anniversary of the Universal Declaration of Human 
Rights:  Three regional human rights courts meet in Strasbourg, 8 December 2008. 
54 Villagran-Morales et al. (‘Street Children’) v. Guatemala, I/A Ct. HR, Series C No. 
48, Judgment (reparations) of 19 November 1999, para. 135.  
55
 Aksoy, para. 61, relying on Tomasi v. France, Judgment of 27 August 1992, Series A 

No. 241-A, 40-41, paras 108-111 and the Ribitsch v. Austria, Judgment of 4 December 
1995, Series A No. 336,  26, para 34; confirmed by Kurt v. Turkey, Judgment of 25 May 
1998, Reports of Judgments and Decisions 1998-III, 1185, paras 123-124. 
56 See the following ECtHR decisions: Buchberger v. Austria, Judgment of 20 December 
2001, para 35, T and K v. Finland, Judgment of 12 July 2001, para. 151, Elsholz v. 
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protection against arbitrary interference with the family also informed the Inter-
American Court’s 2009 decision in the case of the “Las Dos Erres” Massacre v. 

Guatemala when it held that the separation of children from their family violates 
the right to family.57 The “Las Dos Erres” Massacre case involved many human 
rights violations associated with the massacre of 251 inhabitants of Las Dos 
Erres but this specific issue was of particular importance to the lone surviving 
child.58 In the area of reparations, the Inter-American Court has also looked to 
the ECtHR for guidance on when a judgment of condemnation alone, or the 
award of monetary damages, is appropriate for a human rights violation.59  

The doctrine of margin of appreciation is another area that has become 
increasingly highlighted in connection with human rights and where the ECtHR 
forged a new legal principle through progressive judicial activism. The margin of 
appreciation doctrine was developed initially in Handyside v. United Kingdom60 
to evaluate the amount of discretion national authorities should have in fulfilling 
ECHR obligations and is deemed an integral feature of ECHR implementation in 
light of the highly diverse cultures and systems within which the international 
agreement operates. Also called ‘breathing space’

61 or ‘room for manoeuvre’
62, 

the point is that Strasbourg gives national authorities a certain amount of 
deference when evaluating national actions in the context of alleged ECHR 
violations.63 This doctrine was employed by the South African Constitutional 
Court in its 2004 Bhe v. the Magistrate, Khayelitsha and Others64 decision 
though in both the Bhe and simultaneously decided case of Shibi v. Sithole and 

                                                                                                                         
Germany, Judgment of 13 July 2000, para. 43, Bronda v. Italy, Judgment of 9 June 1998, 
Reports 1998 a IV, para 51, and Johansen v. Norway, Judgment of 7 August 1996, 
Reports 1996 a IV, para 52. 
57 I/A Ct. HR, Series C No. 211, Judgment (Preliminary Objection, Merits, Reparations 
and Costs) of 24 November 2009, paras 187-89. 
58 Id., paras 4(h) and 5. 
59 See, for example, Blake v Guatemala, I/A Ct. HR, Series C No. 48, Judgment 
(reparations) of 22 January 1999 para 55. 
60 Application no. 5493/72, Judgment of 7 December 1976, Series A No.24.  The 
doctrine has been referred to in a majority ECHR decisions including Aksoy v. Turkey, 
ibid, para 95. 
61 See Howard C. Yourow, “Margin of Appreciation Doctrine in the Dynamics of 

European Human Rights Jurisprudence” (1987) 3 Conn J Intl L 111 at 118. 
62 Steven Greer, “The Margin of Appreciation:  Interpretation and Discretion Under the 

European Convention on Human Rights, Council of Europe, Human Rights Files No. 17, 
Strasbourg (2000), p. 5. 
63 See, for example, Brannigan and McBride v. UK, Judgment of 26 May 1993, Series A 
No. 258-B, para. 43, Markt Intern and Klaus Beerman v. Germany, Judgment of 20 
November 1989, Series A No. 165, and Ireland v. UK, Judgment of 18 January 1978, 
Series A No. 25, para. 207. 
64 Case CCT 49/03, Judgment of 15 October 2004, (1) BCLR 1 (CC). 
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Others65 the Constitutional Court found that even allowing local authorities a 
margin of appreciation to implement new laws, the customary law of male 
primogeniture overstepped the limits and was unconstitutional. Some observers 
also argue the ECtHR’s doctrine could be an invaluable tool to help balance the 

demands of human rights compliance against different cultural, social and 
historical considerations in the South Pacific as they embark on the journey of 
mainstreaming human rights.66 

One of the less publicised areas where the ECtHR has made an important 
impact on international treaty law is in the area of reservations. In Belilos v 
Switzerland67 the Court found that Switzerland was bound by the ECHR despite 
having made a reservation. The Court effectively severed the reservation68 it 
deemed invalid and held Switzerland bound without the benefit of the reservation 
and, therefore, unable to claim the reservation to avoid the ECHR obligation it 
had reserved against.69 The application of the severability doctrine ultimately led 
to the State’s culpability in Belilos. To non-treaty law observers, the importance 
of Belilos can be easily overlooked. However, judicial power to interpret 
reservations is necessary in order to prevent states from evading responsibilities 
under the ECHR and other human rights treaties. Article 57 of the ECHR 
governs reservations and would lose much of its legal effect if the Court had no 
jurisdiction to control its application, which was Switzerland’s position. As noted 

by Jörge Polakiewicz, ‘[i]t is therefore not surprising that reservations to the 
[ECHR] have come under strict scrutiny in Strasbourg’.

70  
The Belilos decision was supported on the international level by the 

Human Rights Committee, which oversees the implementation of the 
International Covenant on Civil and Political Rights, in its highly controversial 
General Comment No. 2471 supporting the position that ‘a reservation will 

generally be severable, in the sense that the Covenant will be operative for the 
reserving party without the benefit of the reservation’ in the even that an invalid 

                                                 
65Case CCT 69/03, Judgment of 15 October 2004, (1) BCLR 1 (CC). 
66 Butler, p. 690. 
67 Application No. 10328/83, [1988] ECHR 4, 29 April 1988. 
68 The reservation was actually titled a declaration however as applied it created a 
reservation.  See, also, Susan Marks, “Reservations Unhinged:  The Belilos Case Before 
the European Court of Human Rights” (1990) 39(2) ICLQ 300. 
69 Severability is often referred to as the ‘Strasbourg approach’ as a result of the Court’s 

continued stance on continued applicability of reserved articles of the ECHR when a 
reservation to the article is deemed invalid. 
70 Jörge Polakiewicz, “Collective Responsibility and Reservations in a Common 

European Human Rights Area” in Ineta Ziemele (ed). Reservations to Human Rights 
Treaties and the Vienna Convention Regime: Conflict, Harmony or Reconciliation 
(2004) 95-132 at 107. 
71 Human Rights Committee, General Comment No 24 (52), UN Doc 
CCPR/C/21/rev.1/Add.6 1994. 
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reservation is made.72 Not surprisingly, the severability principle has been 
refuted by many governments, including the United States and United 
Kingdom73, as a violation of the fundamental principle of international law, 
which conditions an international obligation on consent. However, many 
governments, including Sweden74, have accepted the principle espoused by the 
ECtHR. 

The aforementioned cases represent a small sampling of decisions that 
have had a large impact not only in Europe but also across the world. Dialogues 
surrounding the manifold challenges created when individual rights meet the 
needs of states increasingly share a common terminology of human rights, which 
allows for a more accessible system to the people of the world. The proactive 
engagement of the ECJ with human rights instruments and the judicial activism 
exercised by the ECtHR have championed this common language and 
encouraged its proliferation. 
 
 

D. POSITIVE REINFORCEMENT OF INTERNATIONAL LAW 

 

In October 2009 the UN Office of the High Commissioner for Human Rights 
(OHCHR) opened its newest regional office in Brussels. The OHCHR, as the 
spearhead of the UN human rights programme, touted the European regional 
office as an important gateway for greater engagement between it and EU 
countries and agencies though which it could further promote, implement and 
protect human rights. Noting the importance of the closer relationship that should 
result from the establishment of the new office, the High Commissioner stated, 
‘[w]hen the EU speaks, people listen. When the UN speaks on human rights 
issues, people also listen, and when we are in tune we can be an important force 
for change’.

75   
Europe made great advances not only by exercising ECHR protections and 

its influence on other courts but also as a political body the EU has led by 
example by incorporating human rights provisions into its international dealings 
and by advocating adherence to the international human rights system. These 
efforts have done much to reinforce the rule of international law and 
international legal institutions. As noted by Mark Leonhard in 2005: 
 

                                                 
72 HRC, General Comment 24. 
73 Observations by the United States of America on General Comment No. 24(52), UN 
Doc. A/50/40 (1995); reprinted in 16 Human Rights Law Journal (1995) 423-24. 
74 Sweden, Objections to Reservations to CEDAW, UNTS, vol. 1249 at 13. 
75 Navi Pillay as quoted in “First UN human rights office in European Union opens in 
Brussels,” UN News Centre online, 14 October 2009, 

http://www.un.org/apps/news/story.asp?NewsID=32533&Cr=  
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In order to comprehensively change the countries it comes into contact 
with, European diplomacy starts not with military strategy, but domestic 
politics. Europeans believe that the best way to win the war on terror, 
control the proliferation of weapons of mass destruction, or wipe out 
organized crime and drugs is to spread the international rule of law. By 
helping to transform weak or autocratic states into well-governed allies, 
Europeans hope to be able to defend themselves from the greatest threats 
to their security.76 

 
The EU itself is the prime example of a functioning supranational organisation 
created entirely through the tools of international law. Despite many misgivings 
about the EU, it has been an unquestionable success as an international 
institution and remains constant in its aim of promoting human rights abroad. 

 
(1) International security through the rule of law 

 
European directives and resolutions make clear that stability through democracy, 
protection of human rights and the rule of law is its main course of action in its 
efforts to stem security threats. 

 
We are committed to upholding and developing International Law…It is a 

condition of a rule-based international order that law evolves in response 
to developments such as proliferation, terrorism and global warming. We 
have an interest in further developing existing institutions such as the 
World Trade Organisation and in supporting new ones such as the 
International Criminal Court…The quality of international society depends 

on the quality of the governments that are its foundations. The best 
promotion of our security is a world of well-governed democratic states. 
Spreading good governance, supporting social and political reform, 
dealing with corruption and abuse of power, establishing the rule of law 
and protecting human rights are the best means of strengthening the 
international order.77   

 
As observed by Thomas Hammarberg, COE Commissioner, ‘terrorism must not 

be fought with terrorist means’ and ‘[i]t is a fundamental principle that respect 

for human rights, fundamental freedoms and the rule of law be upheld also in 

                                                 
76Mark Leonhard, Why Europe will Run the 21st Century (2005) 47, as quoted in 
Porsdam, From Civil 121. 
77 The European Security Strategy: A Secure Europe in a Better World, Brussels, 12 
December 2003 at 9-10. 
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times of tension and crisis’.
78 Recalling the Council’s 2002 adoption of the 17 

Guidelines on Human Rights and the Fight against Terrorism, he urged a return 
to these fundamental principles and reminded observers that the true strength of 
European values is tested in times of crisis when ECHR protections are often 
jeopardised.79 Observing human rights does not mean that work on international 
security cannot be successfully realized. The European desire to temper anti-
terrorism measures with deference to human rights is reflected in the ECJ’s Kadi 
judgment, discussed above, and it will no doubt be a balancing act that continues 
for many years to come. 
 
(2) The International Criminal Court 

 
In addition to promoting rights at home and abroad through diplomacy, the EU 
has been aggressively pushing for increased adherence to the International 
Criminal Court (ICC).  On 1 October 2009 the Rome Statute entered into force in 
the Czech Republic. The signature of the Czech Republic marked not only the 
110th state party to submit to jurisdiction of the ICC, but also signified the final 
step toward achieving full membership of all EU states. This final EU member 
ratification represents a concerted effort on behalf of Europe, which began with 
San Marino in May 1999 and was hailed as a ‘milestone towards the ultimate 

goal of global ratification’ by the ICC President, Judge Sang-Hyun Song.80 The 
Czech Republic’s instrument of ratification confirmed the united European voice 

that it would not be a safe-haven for the perpetrators of these international 
crimes. 
 

(3) UN core human rights treaties 

 
With only fifty-one UN member states in 1945 to the almost quadruple 192 
member states in 2010, the proliferation of multilateral treaties through the UN 
has been fast-paced in many areas, not the least so in human rights. As a driving 
force toward universal ratification of the core UN human rights treaties, the 
human rights movement has had no greater advocate than the European states. 
Europe’s collective resolve to promote an international human rights regime has 

been evidenced by its subscription to both the ECHR and numerous UN human 
rights treaties.   

                                                 
78 Speech delivered to the Wilton Park Conference on terrorism, Security and Human 
Rights: Opportunities for Policy Change, 1 – 4 October 2009, CommDH/Speech 
(2009)10. 
79 Id. 
80ICC Weekly Update, 5 October 2009 #4, p 3.  http://www.icc-
cpi.int/NR/rdonlyres/6654FF28-B3FC-4701-929B-
8B3DDBE63FB1/280916/ICC_WU_ED4_ENG.pdf 
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The ‘Bill of Human Rights’, comprised of the Universal Declaration of 

Human Rights, the International Covenant on Civil and Political Rights 
(ICCPR)81, and the International Covenant on Economic, Social and Cultural 
Rights (ICESCR)82, was merely the starting point for turning human rights into 
internationally recognised obligations. In 2010, in addition to the ICCPR and the 
ICESCR, there are a further five core treaties83 in force that fall under the UN 
human rights umbrella: the Genocide Convention84, the Convention on the 
Elimination of all forms of Racial Discrimination85, the Convention against 
Torture and Other Cruel, Inhuman or Degrading Treatment (CAT)86, the 
Convention on the Elimination of all forms of Discrimination Against Women87 
and the Convention on the Rights of the Child.88 Entreating states to ‘accede to 

the [ICCPR] and the [ICESCR], as well as the main conventions relative to 
human rights concluded in the context of the United Nations’

89 while on the floor 
of the UN General Assembly, European representatives continue to promote the 
necessity of an international human rights regime. As expressed in 2008: 
 

In an era when we are increasingly interconnected and at a time when 
information flows rapidly across oceans and continents, we must shine the 
light of the Universal Declaration to the four corners of the globe. We 
must commit our resources and our collective resolve and determination to 
secure human life, dignity and basic rights for all. For in the end, human 
rights are not merely legal instruments. They are expressions of our 
common humanity, our common vision for a better, more just world.90  

 
European states maintain the highest ratification numbers compared to any other 
region. All forty-seven COE members, including the twenty-seven EU Member 

                                                 
81 999 UNTS 171, 6 December 1966. 
82 993 UNTS 3, 26 December 1966. 
83 The term ‘core treaty’ is used to refer to conventions ratified by more than 50% of the 
UN Member States and excludes recently adopted conventions such as the Convention 
on the Rights of Persons with Disabilities and the Convention on the Rights of Migrant 
Workers and their Families. 
84 78 UNTS 277, 9 December 1948. 
85 669 UNTS 195, 21 December 1965. 
86 465 UNTS 85, 10 December 1984. 
87

 1249 UNTS 13, 18 December 1979. 
88

 1577 UNTS 3, 20 November 1989. 
89 Statement by Mr Ripert on behalf of the European Union, to the UN General Assembly 
at its 65th plenary meeting.  UN Doc A/63/PV.65, 10 December 2008 at 19. 
90 Statement by Ms Shalev on behalf of the Group of Western European and other States, 
to the UN General Assembly at its 65th plenary meeting.  UN Doc A/63/PV.65, 10 
December 2008 at 16. 
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States, are party to six of the eight conventions. Only San Marino (non-EU) and 
Malta have not ratified the Genocide Convention and Andorra (non-EU) is the 
only European state that has yet to ratify the ICESCR. Though these treaties are 
only a first step in achieving a minimum standard of protection across the globe, 
Europe has made universal ratification of the core human rights instruments a 
major priority and this has reinforced the international regime. 

European states have also been a progressive force behind more recent 
international human rights conventions. Of the eighty-six parties to the 2006 
Convention on the Rights of Persons with Disabilities91, all but Liechtenstein and 
Switzerland signed the convention and twenty-two of the forty-five signatory 
COE states have ratified.92 Furthermore, thirty-four European states have signed 
the 2006 International Convention for the Protection of All Persons from 
Enforced Disappearance93 with four of them also ratifying. There remains a long 
way to go before these two conventions become mainstream human rights 
instruments and European states are proactive in pursuing this aim. 

It is important to point out that the high ratification rate of the core 
instruments does not necessarily translate into perfect compliance with 
international obligations. Abiding by human rights obligations is a daily struggle 
with the constant advent of new challenges and states must stay abreast of their 
role in promoting and protecting these internationally recognized rights. 
Adhering to the mandatory treaty-specific reporting procedures is one way in 
which states are able to take stock of their legal position with respect to human 
rights. As many human rights watchdogs will attest, for example, the European 
efforts to eradicate instances of torture have not culminated in complete 
obliteration of torture. The most recent observations by the Committee against 
Torture94 released following their April 2010 review of periodic state reports 
required under the CAT reporting system revealed that there are still serious 
questions about the commitment to eliminate torture on the domestic level in 
Europe, despite state subscription to multifarious international agreements 
obliging them to do so. Austria, France, Liechtenstein and Switzerland were all 
examined during the most recent round of reports and none escaped criticism on 
some level for their failure to implement anti-torture obligations. France was 
chided for the lack of a definition of torture in its criminal code, a basic 

                                                 
91 UN Doc A/61/611, 13 December 2006. 
92See UNTS database at http://treaties.un.org/Pages/ViewDetails.aspx?src 
=TREATY&mtdsg_no=IV-15&chapter=4&lang=en. 
93 UN Doc.A/61/488. C.N.737.2008.TREATIES-12, 20 December 2006.  As of 18 May 
2010 the convention had not yet entered into force as it had only 18 of the necessary 20 
ratifications. 
94 The Committee against Torture oversees implementation of the CAT. 
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requirement in order to realise the obligations of the CAT (Article 4).95 In fact, 
the Committee addressed efforts, or the lack thereof, by France regarding thirteen 
of the CAT articles96 based upon past recommendations and the eleven shadow 
reports filed by civil society groups including Amnesty International, Human 
Rights Watch, the International Commission of Jurists and Observatoire 
International des Prisons. The high volume of shadow reports indicates a great 
deal of activity in the context of civil society, which can only strengthen overall 
human rights progress. Austria, Liechtenstein and Switzerland were also 
questioned about their failure to incorporate a definition of torture into their 
domestic criminal code in order to comply with CAT Articles 1 and 4.97 Despite 
imperfect and as-of-yet unrealized implementation, the point is that these states 
have opened themselves up to review, unlike many, and have therefore subjected 
themselves to the publication of their implementation failings, and also their 
successes, which is a primary aim of the international human rights system. 
 
 

E. INITIATIVES IN NON-EUROPEAN COUNTRIES 

 
In 2000 a new European and African initiative was launched in an effort to build 
a strategic partnership to strengthen existing dialogues between the two regions 
in six general areas, including respect for and protection of human rights, 
through the adoption of a Plan of Action. This European Initiative for 
Democracy and Human Rights (EIDHR) was in effect from 2000 through 2006, 
following on from a 1994 initiative of the European Parliament. It was succeeded 
by Regulation (EC) No 1889/2006 which established the financing instrument 
for the promotion of democracy and human rights in non-EU countries from 
2007 through 2013. One of the core objectives of the 2006 regulation is to 
enhance respect for human rights and fundamental freedoms in the countries 
where they are most threatened, including African, Caribbean and Pacific (ACP) 
states by building upon existing EU policies. As noted in the 2006 regulation:  

 

                                                 
95 Committee against Torture, List of issues to be taken up in connection with the 
consideration of the fourth to sixth periodic reports of France, UN Doc 
CAT/C/FRA/Q/4-6 (2010)  para 1. 
96 Id. 
97 Committee against Torture, List of issues to be considered during the examination of 
the fourth and fifth periodic reports of Austria, UN Doc. CAT/C/AUT/Q/4-5 (2009),  
para. 1; Committee against Torture, List of issues to be considered during the 
examination of the third periodic report of Liechtenstein, UN Doc. CAT/C/LIE/Q/3 
(2009),  para. 1; Committee against Torture, List of issues to be addressed during the 
consideration of the sixth periodic report of Switzerland, UN Doc. CAT/C/CHE/Q/6, 
(2010), para. 1. 
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The task of building and sustaining a culture of human rights and making 
democracy work for citizens, though especially urgent and difficult in 
emerging democracies, is essentially a continuous challenge, belonging 
first and foremost to the people of the country concerned but without 
diminishing the commitment of the international community.98 

 
The continued commitment of European states to promoting democracy cannot 
be underestimated in the global struggle to establish minimum standards for all 
humans. This commitment, however, has not been viewed as an entirely 
agreeable or even altruistic effort by those who view the international human 
rights dialogue as yet another form of imperialism, a somewhat moral 
imperialism, exerted by the west over developing countries. These are countries 
where tradition and culture have survived for time immemorial and the attempt 
to globalise standards across all countries and cultures is viewed by many as an 
impediment to diversity.99  

The primary goal of the EIDHR was to support Community programmes 
carried out in conjunction with other ACP or OCT (Overseas countries and 
territories), including the European Development Fund, TACIS100, Asian and 
Latin America (ALA)101 and MEDA.102  At the time of its establishment, this 
also included assistance programmes targeted at South-eastern European states 
with a view to EU membership through programmes such as Community 
Assistance for Reconstruction, Development and Stabilisation (CARDS)103 and 
the Programme of Community Aid to the Countries of Central and Eastern 
Europe (PHARE).104 It is through these programmes that Europe seeks to assist 
in creating stable, economically viable institutions within the countries with 
which it engages in order to secure human rights through a bottom-up approach. 
Overall, the programmes were designed to foster a culture of human rights and 

                                                 
98 Regulation 1889/2006. 
99 For one example of this line of thought see Pedro Ptarch, Shannon Speed, and Xochitl 
Leyva Solano (eds).  Human Rights in the Maya Region. Global politics, Cultural 
Contentions, and Moral Engagements (2008). 
100 TACIS is a programme designed to reinforce democracy and the rule of law and 
promote transition to a market economy in Eastern European and Central Asian states. 
101 Regulation (EEC) No. 443/92. 
102 Council Regulation 1488/96 OJ was adopted to assist southern Mediterranean 
countries reform their economic and social structures in order to mitigate damage 
resulting from economic development.  It is the principle instrument of the economic and 
financial cooperation under the Euro-Mediterranean partnership.  
103 Council Regulation 2666/2000 which was replaced in 2007 by the Instrument for Pre-
Accession Assistance. 
104 Council Regulation 3906/89 which focused on institutional and capacity building and 
investment financing.  It is available to Central European, Eastern European and western 
Balkan states.  It is also part of the pre-accession programme. 
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promote the rule of law and democracy in countries targeted by the programmes. 
In order to achieve these aims, the money distributed in target countries was not 
limited to government programmes but also heavily invested in civil society. 
Promoting the rule of law included further entrenching the abolition of the death 
penalty and reinforcing the mechanisms, including international projects, 
available to defend human rights and combat the use of torture. With the 
multitude of internal and external programmes, the EU heralds the future of 
international relations and its human rights core.   
 
 

F. CONCLUSION 

 
There is a clear desire that human rights underpin European advancement as 
evidenced by constant comment on the implication of human rights by European 
politicians, policy-makers and citizens. As summarised by Thomas Hammarberg:  

 
Respect for human rights is an essential feature of any democratic society 
and the ongoing development of new standards is already ingrained in our 
European experience. However, as we continue to promote human rights, 
there is no room for complacency – new challenges arise every day and 
societal expectations are in constant change.  Human rights work can only 
be efficient if it is done in permanent dialogue with all stakeholders – 
governments, international organisations, civil society institutions, human 
rights defenders and educational establishments.105 

 
Despite being an entirely non-homogeneous population, Europe has discovered 
common ground across borders which can be couched in human rights speak and 
this commonality has influenced the way other states, people and civil society 
discuss a ceaseless stream of issues.   

The success of the European human rights project stems from the 
grounding of its legal order in clearly defined rights that are accessible to every 
person, no matter their nationality. It is further fortified by the vigour of the ECJ 
and the ECtHR in protecting those rights in light of state action. European 
promotion of a human rights agenda across the globe through its own initiatives 
and support of international institutions has reinforced the international human 
rights agenda in measurable and immeasurable ways. However, the primary 
European contribution to international human rights is the advancement of a 
common human rights language that can be used by policy-makers, civil society, 
and citizens alike and, bit by bit, this common language is spreading throughout 
the world.  

 

                                                 
105 http://www.coe.int/t/commissioner/About/welcome_en.asp. 



 

 

 

 

PROTECTING FUNDAMENTAL RIGHTS AND 

THE EVOLVING ROLES OF THE COURT OF 

JUSTICE OF THE EUROPEAN UNION AND 

THE EUROPEAN COURT OF HUMAN RIGHTS; 

EUROPEANISATION IN ACTION AT THE 

SUPRANATIONAL LEVEL  
 

J. Bradley Olsen* 
 
A INTRODUCTION 
B EUROPEANISATION: THE PROCESSES BY AND THROUGH 

WHICH  
EUROPEAN INSTITUTIONS IMPACT AND INFLUENCE OTHER 
EUROPEAN  
INSTITUTIONS, SOCIETY AND GOVERNANCE 

C THE LISBON TREATY AND THE EXPANSION OF THE ECJ’S 

JURISDICTION: EUROPEANISATION IN ACTION 
D THE EXISTING RELATIONSHIP BETWEEN THE ECJ AND 

MEMBER STATES 
E THE ECHR: SINGULARLY FOCUSED ON PROTECTING 

FUNDAMENTAL HUMAN RIGHTS 
F  THE ECJ’S RECENT ACTIVE JURSIPRUDENCE PROTECTING 

FUNDAMENTAL RIGHTS  
G  THE EXISTING SOLIDARITY BETWEEN THE ECJ AND ECtHR: 

EUROPEANISATION IN ACTION 
H  CONCLUSION 

 
 

A. INTRODUCTION 

 
Constitutions are by their very nature unifying: whether written or unwritten; 
revolutionary or evolutionary; hierarchical or pluralist/contrapuntal1; national or 

                                                 
1* LL.M. student at the University of Edinburgh specializing in European Law. 
ˇ  See M Poiares Maduro, “Contrapunctual Law: Europe’s Constitutional Pluralism in 

Action” in N Walker (ed), Sovereignty in Transition (Hart, Oxford 2003). The author 
acknowledges that Poiares Maduro coined the term “contrapunctual” in the context of 
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supranational. The unification of a group of people as a polity in a constitutional 
system occurs across economic, social and political spheres. A constitution must 
be flexible enough to resolve challenges and changes while at the same time 
maintaining an overall structure that provides stability and consistency.2 An 
enduring constitutional system is based on three core factors: the rule of law, 
democracy and respect for fundamental human rights. A strong judicial system is 
at the heart of the rule of law.3 As the guardian of these core factors the judicial 
system is integral to an enduring constitutional system because it holds 
government (itself included) accountable and, as such, builds trust and 
confidence, certainty and predictability, patience and tolerance. The European 
Union has such a judicial system overseen by the Court of Justice of the 
European Union (ECJ) and including, through the jurisprudence of the ECJ and 
the Treaties, the national courts of the member states.4 Is that judicial system 
now at risk as a result of the new Treaty requirement of accession to the 
European Convention for the Protection of Human Rights and Fundamental 
Freedoms signed at Rome in 1950 (ECHR)? Will such accession trigger a 
constitutional crisis and undermine the authority of the ECJ as the ultimate 
arbiter in the European constitutional system? Or, alternatively, will accession to 
the ECHR strengthen the nascent European Union constitutional system, and the 

                                                                                                                         
analyzing constitutional pluralism by reference to the use of multiple independent, 
mainly equal melodies in the same musical piece working together to add richness and 
texture.  Traditionally, the adjective used to describe music that uses multiple 
independent melodic lines is “contrapuntal.”  In this paper, the coined term 

“contrapunctual” and the word contrapuntal are used interchangeably.   
2 See M Poiares Maduro, “Interpreting European Law—Judicial Adjudication in a 
Context of Constitutional Pluralism,” Working Paper IE Law School, WPLS08-02, 5 Feb 
2008 at 7-8. 
3 ibid. See generally T Cowen, “Justice Delayed is Justice Denied: the Rule of Law, 

Economic Development and the Future of the European Community Courts” (2008) 4 
European Competition Journal 2, discussing the importance of the rule of law in 
promoting a free and just society and the link with economic prosperity. 
4 Art 267 TFEU (ex art 234 EC Treaty); Case 26/62 Van Gend en Loos [1963] ECR 1 
(the Treaty must be interpreted as producing direct effects and creating individual rights 
which national courts must proect); Case 6/64 Flaminio Costa v ENEL [1964] ECR 585 
at summary para 3 (by contrast with ordinary international treaties, the EEC Treaty has 
created its own legal system which is an integral part of the member states’ legal systems 

and which their courts must apply); Case 11/70 Internationale Handelsgesellschaft 
[1970] ECR 1125 at paras 3 and 4 (national laws cannot override Community law and 
respect for fundamental rights forms an integral part of the general principles of 
Community law proected by the Court of Justice); Case C-260/89 ERT [1991] ECR I-
2925 at para 42 (where national rules fall within the scope of Community law the court 
must determine the compatibility of those rules with fundamental rights); Case 106/77 
Simmenthal [1978] ECR 269 at para 17 (Community law is supreme and all Community 
courts including national courts must apply Community law). 



Edinburgh Student Law Review 

56 

ECJ’s role as a constitutional court through enhancing the consistent protection 

of fundamental human rights? 
These questions arise because under the Treaties as amended by the 

Lisbon Treaty5 the Union must accede to the ECHR.6 While there is a risk of 
jurisdictional conflict with the European Court of Human Rights (ECtHR) that 
arises as a result of formal accession by the Union, that risk should not be 
overstated, particularly after years of what amounts to indirect accession by 
virtue of each member state’s accession to the ECHR and the relationship 

developed (and developing) between the ECJ and the ECtHR. Nor should that 
risk be ignored: a legal or jurisdictional conflict between these two “supreme” 

courts would erode confidence in the rule of law with the result that the authority 
of both systems would suffer. Even worse, the end result of such a conflict would 
be the erosion of fundamental rights protection for people.  

It is hoped that this paper will show that accession to the ECHR will likely 
strengthen the constitutional bona fides of the ECJ, and therefore of the Union, 
and will support its continuing (and expanding) role as the guardian of 
fundamental rights in the Union so long as the ongoing pluralistic relationship 
between the ECJ and the ECHR continues as one of equals in fact if not in name. 
The informal, pluralist relationship that has developed between the ECJ and the 
ECtHR reflects the growing complexity of the EU polity as it matures and can be 
described as a reflection of “Europeanisation” at the supranational institutional 

level with a generally uplifting impact on the level of fundamental rights 
protection within Europe. This paper begins with a brief review of 
Europeanisation and a definition of that term as used in this paper and then 
reviews, in order and in the context of Europeanisation, (i) the relevant changes 
resulting from the Lisbon Treaty including the expansion of the ECJ’s 
jurisdiction; (ii) the relevant aspects of the ECHR and, assuming accession to the 
ECHR, the relevant technical impacts of such accession relating to the ECJ; (iii) 
the ECJ’s recent active jurisprudence protecting fundamental rights of citizens 

and non-citizens of the Union; (iv) the existing, and as argued in this paper 
growing, solidarity between the ECJ and the ECtHR as a reflection of 
Europeanisation in action at a supranational level; and (v) a proposal for the 
accession treaty currently being negotiated that is designed to ensure the 
continued pluralistic relationship between the ECJ and the ECtHR. 
 

 

                                                 
5 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing 
the European Community, signed at Lisbon, 13 December 2007, OJ 2007/C/306/01, 
effective 1 December 2009. The European Community is now the European Union. The 
Treaty Establishing the European Community (EC Treaty) became the Treaty on the 
Functioning of the European Union (TFEU), which, together with the Treaty on 
European Union (EU Treaty), are collectively “the Treaties”. 
6 Art 6 para 2 EU Treaty. 
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B. EUROPEANISATION: THE PROCESSES BY AND THROUGH 

WHICH EUROPEAN INSTITUTIONS IMPACT AND INFLUENCE 

OTHER EUROPEAN INSTITUTIONS, SOCIETY AND GOVERNANCE 

 

As one commentator has noted there is no single grand theory of 
Europeanisation.7 This paper is not about Europeanisation as such. Nonetheless, 
because the term has become a catch-all it is inherently ambiguous and, 
accordingly, it is important to establish the meaning of the term for the purposes 
of this paper. It is beyond the scope of this paper to fully analyse all of the 
nuances of the many definitions associated with the term “Europeanisation”.

8 It 
is useful, however, to review the general scope of some of these definitions as 
they relate to the vertical relationships between EU-level institutions and 
member states, and horizontal relationships between European institutions 
including member states and, as argued in this paper, other supranational 
institutions such as the ECtHR. In all cases Europeanisation relates to the 
influence of one institution upon the practices of another, which in turn impacts 
overall governance. That influence occurs through either a hierarchical 
command, control and discipline process based upon compliance and assured 
uniformity or through a more horizontal, pluralistic and voluntary process more 
reflective of a mutually beneficial solidarity. The latter process is more 
susceptible to a win-win mentality and reflects a more mature and sustainable 
relationship with positive feedback dialogue.9 

The term “Europeanisation” is used most often to refer to the top-down 
situation based on compliance where EU-level rules, regulations and practices 
are imposed on member states with varying degrees of adoption.10 Under this 
definition the term is often used in a pejorative sense to refer to downward 
leveling where the least common denominator is imposed upon all of the EU 
member states resulting in creeping centralisation, homogenisation and loss of 
the diversity, richness and variety that makes Europe, well, Europe.11 The term is 
also used to refer to the opposite process (bottom-up), which can be an antidote 
to the problems associated with excessive top-down Europeanisation because 
member state interests, traditions, values, and ideals are reflected at the EU 
institutional level, but only when there is a robust dialogue.12 The term has also 
been used to refer to horizontal, transnational relationships between the member 

                                                 
7 J P Olsen, “The Many Faces of Europeanization” (2002) 40 Journal of Common Market 

Studies 921 at 944. 
8 See ibid for an overview of the multiple uses of the term. 
9 See A Stone Sweet, “Integration and the Europeanisation of the Law,” Queen’s Papers 

on Europeanisation, No 2/2002, 1-29 at 13-17 and 21-22. 
10 Olsen (n 7) at 932-937. 
11 See M Cartabia, “Europe and Rights—Taking Dialogue Seriously” (2009) 5 European 

Constitutional Law Review 5 at 6-8, 12 and 21-31. 
12 ibid. 
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states leading to the adoption of best practices such as through the open method 
of coordination or intergovernmental process. The horizontal, pluralist type of 
Europeanisation has developed to some degree in practice between the ECJ and 
the national courts at an EU and national level even though that relationship is 
nominally hierarchical.13 It is this author’s view, as described in this paper, that a 

similar horizontal, pluralist type of Europeanisation has developed (and is 
developing) between the ECJ and the ECtHR on a supranational level, which has 
resulted in an increase in the level of fundamental rights protection within the EU 
and Europe more broadly.  

In fact, one can observe examples of all three types of Europeanisation at 
various times in the evolution of the EU and in various circumstances; top-down, 
bottom-up and pluralistic/horizontal. Accordingly, the definition of 
Europeanisation used for the purposes of this paper is as follows: the processes 
by and through which European institutions impact and influence other European 
institutions, society and governance. 
 

 

C. THE LISBON TREATY AND THE EXPANSION OF THE ECJ’S 

JURISDICTION: EUROPEANISATION IN ACTION 

 

The Lisbon Treaty “marks a new stage in the process of creating an ever closer 

union among the peoples of Europe…”.
14 It reflects completion of a significant 

stage in the journey from a singularly focused European Economic Community 
common market where people are economic resources (“labour”, “workers”, 

“travailleurs”)
15 to a Union covering economic as well as political and social 

matters where people are more than economic resources and factors of 
production; they are human beings with fundamental rights protected by the rule 
of law. The ECJ recognised this fundamental truth when it stated that the 
Community (now Union) is more than an economic union, it includes both 
economic and social elements to “ensure social progress and seek the constant 

improvement of the living and working conditions of their peoples…”.
16 Indeed, 

                                                 
13 ibid; Stone Sweet (n 9) at 13-17 and 21-22. 
14 Article 1 EU Treaty. 
15 See Rapport des Chefs de Delegation aux Ministres des Affaires Étrangers, 21 April 
1956 (the “Spaak Report”); Titre III—Le Developpement et la Pleine Utilisation des 
Ressources Européennes, chap 3: La Libre Circulation des Travailleurs. 
16 Case C-43/75 Gabrielle Defrenne v Société Anonyme Belge de Navigation Aérienne 
Sabena (Defrenne (No 2)) [1976] ECR 455 at para 10, cited in C Barnard, EC 
Employment Law (3rd edn, Oxford: OUP 2006) at 53; See also Case C-438/05 
International Transport Workers’ Federation and Finnish Seamen’s Union v Viking Line 

ABP and OÜ Viking Line Eesti [2007] ECR I-10779 at paras 78-79; and Case C-341/05 
Laval un Partneri Ltd v Svenska Byggnadsarbetareförbundet and Others [2007] ECR I-
11767 at para104-105. 
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the ECJ has been aggressively expanding its role and jurisprudence in 
recognising and protecting people’s fundamental rights as expressed in the 

“general principles of Community law”.
17  

This journey from a treaty-based economic common market (in the typical 
international law sense) to a developing constitutional-based Union (albeit a new 
contrapuntal constitutional legal order18) was seemingly predicted and hoped for 
at the very beginning: 

 
In this way [referring to solidarity in production of coal and steel], there 
will be realised simply and speedily that fusion of interest which is 
indispensable to the establishment of a common economic system; it may 
be the leaven from which may grow a wider and deeper community 
between countries long opposed to one another by sanguinary divisions.19  

 
In a sense, this is the first hint of the concept of a new legal order that would be 
embedded a few years later within the Treaty of Rome and legally created by the 
ECJ in its decisions some thirteen years later.20 In the same speech, Robert 
Schuman predicted, “Europe will not be made all at once, or according to a 
single plan. It will be built through concrete achievements which first create a de 
facto solidarity”.

21 Thus, the Schuman Declaration contains the first expressions 
of the concept now commonly referred to as “Europeanisation”. Further, it 

reflects the dynamic nature of the concept as one that evolves and grows and that 
is fundamentally built on solidarity in fact; that is, solidarity in action and deed, 
not merely in words. 

The Treaty of Lisbon underscores the constitutional importance of 
individual social rights, freedoms and principles by (i) specifically establishing 
that the Charter of Fundamental Rights of the European Union of 7 December 
2000 as adapted on 12 December 2007 (the Charter) has the “same legal value as 

the Treaties”;
22 (ii) eliminating the prior limitation on the ECJ’s jurisdiction in 

                                                 
17 Case C-377/98 Netherlands v European Parliament and Council [2001] ECR I-7079 
at grounds 70 to 77 (fundamental right to human dignity is part of Union law); Case C-
341/04 EuroFood/Parmalat [2006] ECR I-3813 at para 65; Case C-112/00 Eugen 
Schmidberger, Internationale Transporte und Planzüge v Republik Österreich [2003] 
ECR I-5659 at para 71, citing, inter alia, Case C-260/89 ERT [1991] ECR I-2925 at para 
41; Case C-274/99 P Connolly v Commission [2001] ECR I-1611 at para 37, and Case C-
94/00 Roquette Frères [2002] ECR I-9011 at para 25. 
18 See Poiares Maduro (n 2) at 11-12. 
19 Schuman Declaration (Paris, 9 May 1950), English translation available at 
<europa.eu/abc/symbols/9-may/decl_en.htm>. 
20 Van Gend en Loos (n 4). 
21 Schuman Declaration. 
22 Art 6(1) EU Treaty. The exact meaning of this phrase will no doubt cause a fair 
amount of debate, which is beyond the scope of this paper. 
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immigration and asylum matters (i.e. those areas formerly covered by Title IV 
EC); and (iii) requiring the Union to accede to the ECHR.23 

These changes reflect the growing importance of fundamental rights and 
the rule of law adhered to by the Union. With the recognised “legal value” of the 

Charter, the ECJ’s role and competence (and indeed the competence of the 

Union) in matters relating to protecting fundamental rights is solidified. As such, 
the legitimacy and the democratic credentials of the European constitutional 
system are similarly enhanced.24 While there had been references to the Charter 
and fundamental rights in the EU and EC Treaties, as recently as 1994 the ECJ 
issued its Opinion 2/94 in which it stated that the Community did not have 
competence to develop a human rights policy.25 Yet, the ECJ developed 
competence in the area drawing on the general principles and traditions common 
to the member states as its authority. The Lisbon Treaty eliminates this latent 
ambiguity in the constitutional authority of the ECJ to exercise its jurisdiction in 
the area of human rights.  

The increase in the ECJ’s jurisdiction is significant for two reasons. First, 

the area of immigration and asylum involves non-citizens and the protection of 
their rights under Union law. Second, the ECJ’s ability to provide preliminary 

rulings to national courts of all levels is a critical part of the overall Union 
judicial system and it drives harmonisation and consistency throughout the 
Union. This role is integral to the communication amongst the legal actors within 
the Union needed as part of the pluralist constitutional order and to encourage 
pluralist Europeanisation.26 

The provisions relating to the ECHR reinforce the expanding ECJ (and 
Union) jurisdiction in the area of human rights. First, the ECHR continues to be 
recognised in the Treaties as the source of the guaranteed protection of 
fundamental rights as general principles of the Union’s law as they result from 
the constitutional traditions of the Member states.27 This is not a new concept. 
What is new is the requirement that the Union accede to the ECHR and subject 
the Union (and its institutions) directly to the ECHR and by extension the 
oversight of the ECtHR. Accession eliminates a gap in the harmonious protection 
of the human rights protected by the ECHR and eliminates the potential for 
inconsistency in the interpretation of the minimum protections afforded people 
under the ECHR. Formal accession allows for the formal recognition of the ECJ, 
as an institution, as the final authority within the Union as regards protection of 
fundamental rights. This continues the line of reasoning underpinning the 
                                                 
23Art 6(2) EU Treaty. 
24 D Kostakopoulou, “The Area of Freedom, Security and Justice and the European 

Union’s Constitutional Dialogue” in C Barnard (ed), The Fundamentals of EU Law 
Revisited (Oxford: OUP, 2007) at 184.  
25 Opinion 2/94 [1996] ECR I-1759; 2 CMLR 265. 
26 See Poiares Maduro (n 2) at 10-12. 
27 Art 6(3) EU Treaty. 
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ECtHR’s endorsement of, and deference to, the ECJ’s authority in protecting 

fundamental rights in the Bosphorus28 case. 
While accession is required as a result of the Lisbon Treaty, actual 

accession is not guaranteed. Formal accession will require significant 
negotiations and, ultimately, approval by all forty-seven members of the Council 
of Europe.29 The conditions regarding the Union’s accession to the ECHR 

include a requirement that the accession agreement shall ensure that “accession 

of the Union shall not affect the competences of the Union or the powers of its 
institutions…”.

30 This will need to be addressed in the negotiations of the 
accession treaty. For the purposes of this paper, it is assumed that accession will 
occur in due course.  

Importantly, even with accession to the ECHR the ECJ retains its 
jurisdiction as the final authority on the interpretation of the Treaties and on the 
validity and interpretation of the acts of the institutions, bodies, offices or 
agencies of the Union. Thus, under the Treaties and its jurisprudence the ECJ 
retains its primacy and authority to address all matters relating to the Union and 
the Treaties, which is an important feature of an independent, effective judicial 
branch of a constitutional system. Given the importance of this concept, it will 
likely factor into the negotiations too. As discussed more fully in the following 
section, the ECJ’s claims of primacy have not gone unchallenged by some of the 

member states. 
 

 

D. THE EXISTING RELATIONSHIP BETWEEN THE ECJ AND 

MEMBER STATES 

 

In its decision in Van Gend en Loos, the ECJ legally recognised (or rather 
created) the “new legal order” between and amongst the member states, and 

started down the path towards establishing a hierarchical legal order, with the 
authority of the Community (now Union)  supreme over the member states (as 
regards matters within the competence of the Community).31 Some member 
states accepted this hierarchical order with no issues given their respective 
internal constitutional structures. Others were required to take steps to accept this 

                                                 
28 Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi v Ireland (ECtHR, 30 June 
2005, App no 45036/98). 
29 Protocol No. 14 (dated 13 May 2004) to the ECHR, which among other things amends 
Article 59 allowing the European Union to accede to the ECHR, finally became effective 
1 June 2010 following Russia’s belated ratification and signature. A second ratification 

procedure is necessary to ratify the final accession document.  
30 Article 2, Protocol Relating to Article 6(2) of the Treaty on European Union on the 
Accession of the Union to the European Convention on the Protection of Human Rights 
and Fundamental Freedoms, 17 December 2007 OJ/C/306/155. 
31 Van Gend en Loos (n 4) 
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order and they have done so. Still others challenged the primacy of the 
Community (and the ECJ) at least with respect to the protection of fundamental 
rights: most notably, the German Federal Constitutional Court 
(Bundesverfassungsgericht, BVerfG) in the “Solange” cases.32 The BVerfG 
recently reinforced this position in its decision relating to the German ratification 
of the Lisbon Treaty. The BVerfG directly challenged the competence of the 
Community and the ECJ in matters relating to the rights enumerated in Articles 1 
to 20 of the German Grundgesetz, or Basic Law, which are subject to an 
“eternity clause” such that the enumerated rights cannot be amended or violated 

by anyone, ever.33 As a result, the Solange cases established the principle that the 
BVerfG would defer to the ECJ in matters relating to fundamental human rights 
covered by these German fundamental rights so long as (in German, “solange”) 

the ECJ adequately protects these rights.34 The BVerfG  reiterated its jurisdiction 
to test the legitimacy of all institutional acts of the Union (kompetenz-
kompetenz), which is an explicit rejection of the notion of primacy espoused by 
the ECJ.35  

The Union is an increasingly unified polity comprised of citizens of 
member states, each of which is its own nation with its own constitutional system 
and with its own judicial system, and each of which has ceded some of its 
sovereign authority to the Union. It is the author’s view that such a constitutional 

system exists and is continuing to develop and mature as its boundaries are 
tested. The best description of the Union’s constitutional system is as a pluralist 

system where there is a horizontal balance maintained through cooperation, 
integration, harmonisation, and cohesion that is in the mutual best interests of the 
member states, the Union and increasingly the Union’s citizens to maintain.

36 As 
described by the BVerfG, national law and [Union] law go hand in hand working 
together to achieve the greater good.37  

Each member state is a high contracting party to the ECHR, subject to the 
additional oversight of the ECtHR in matters involving the fundamental rights 
protected by the ECHR. At least as regards matters within Union law and 
applicability to the Member states, there has been an overlap of the ECJ’s and 

ECtHR’s jurisdiction in protecting the fundamental rights established in the 

                                                 
32 Bundesverfassungsgericht Judgment of 22 October 1986, Solange II, BVerfGE, 73, 
339. See also the Judgment of 29 May 1974, Solange I, BVerfGE, 37, 271.A. 
33 BVerfG, 2 BvE 2/08 vom 30 June 2009, Absatz-Nr. (1-421), 
<www.bverfg.de/entscheidungen/es20090630_2bve000208en.html> at para 216. 
34 Judgment of 22 October 1986, Solange II, BVerfGE, 73, 339. 
35 Lisbon Decision (n 35) at paras 235, 240 and 331. 
36 See Poiares Maduro (n 2); See D Halberstam, “The Bride of Messina: 
Constitutionalism and Democracy in Europe” (2005) 30 European Law Review 775 at 

781-785 and 800.  
37 Lisbon Decision (n 35) at para 240. 
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ECHR.38 The ECJ has used the ECHR to determine the compatibility of Union 
acts with fundamental rights protected under the ECHR even without 
accession.39  
 

 

E. THE ECHR: SINGULARLY FOCUSED ON PROTECTING 

FUNDAMENTAL HUMAN RIGHTS 

 
The ECHR was initially signed in 1950 and became effective in 1953.40 The 
initial aims of the ECHR are similar to the initial aims of the EEC, albeit acting 
within different spheres: to achieve greater unity and prevent wars amongst the 
nations of Europe.41 While there was some overlap of the member states and 
contracting parties between the two supranational institutions at the time of their 
respective formations, there was no overlap of the means to achieve the shared 
objectives of greater unity and peace. At the time of its foundation, the EEC 
focused solely on economic integration and mutual economic prosperity to 
realise the promises made in the Schuman Declaration for peace and prosperity 
in Europe. The ECHR focused on a joint commitment amongst its contracting 
parties to protect human rights, at least to a minimal level.42 This singular focus 
continues to this day, although the scope of protection has expanded both in 
terms of coverage (now forty-seven states, including all member states of the 
Union) and substance. 

Nature abhors a vacuum and the ECHR filled the fundamental rights 
protection gap which existed in the Union until 2000 with the adoption of the 
Charter. It was not until December 2009, with the coming into force of the 
Lisbon Treaty that the Charter gained the “same legal value” as the Treaties.

43 
The Charter was drafted with the ECHR, the common constitutional traditions of 
the Member states and the jurisprudence of both the ECJ and ECtHR in mind and 

                                                 
38 See, e.g., Case C-260/89 ERT [1991] ECR 1-2925 at para 42, citing Case C-12/86 
Demirel [1987] ECR 3719 at para 28 and Joined Cases C-60/84 and C-61/84 Cinéthèque 
[1985] ECR 2605 at para 25. 
39 See Case C-540/03 European Parliament v Council [2006] ECR 1-5769. 
40 A Stone Sweet and H Keller, “Introduction: The Reception of the ECHR in National 

Legal Orders” in A Stone Sweet and H Keller (eds), A Europe of Rights (Oxford: OUP, 
2008) at 13. 
41 Sweet (n 9) at 13; ECHR preamble para 3. 
42 Article 1 ECHR; Article 53 ECHR allows for the protection of fundamental rights 
beyond those specified in the ECHR. See ‘Written Evidence of the National Council for 

Civil Liberties and the British Institute of Human Rights submitted to the House of Lords 
European Union Sub-Committee E (Law and Institutions)’ (October 2002) (“the Liberty 

Report”) at para 48. 
43 Art 6 para 1 EU Treaty. 
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while they are not identical, they are complementary.44 The Charter is 
significantly more expansive than the ECHR and contains economic, social, civil 
and political rights.45 Some commentators have described the ECHR and the 
Charter, individually, as potentially filling the role of a constitutional-level “Bill 

of Rights”.
46 

Submission to the ECtHR’s jurisdiction as the final authority for 

interpreting and enforcing the ECHR is mandatory.47 This is the nub of the issue 
regarding the potential for conflict between the ECJ and the ECtHR and their 
respective roles in two, now overlapping, supranational legal orders. Assuming 
accession occurs, the Union and all of its institutions (including the ECJ) will be 
subject to the jurisdiction of the ECtHR in its role as the supreme arbiter of 
compliance with the ECHR.48 On its face, this potential conflict would seem to 
usurp the primacy of the ECJ, but a careful analysis of the pluralist, contrapuntal 
system that exists in the Union shows that it need not do so; in part because the 
ECJ has been planning for this eventuality and taking action to develop its own 
jurisprudence relating to fundamental rights. Similarly the ECtHR has been 
developing its jurisprudence to avoid an insoluble conflict. This is the discursive 
process of contrapuntal pluralism and reflects Europeanisation in action at the 
supranational level.49 

Under the ECHR the ECtHR’s role is limited to determining on the facts 

of a particular case whether a state’s actions have infringed the rights protected 

by the ECHR and under Article 46, its decision binds the parties only.50 Its 
impact has been through the creation of precedent and ultimately a member’s 

compliance in amending its laws to provide the protections envisaged in the 
ECHR (relying on the doctrine of pacta sunt servanda, promises must be kept). 
The ECtHR has no direct authority to order changes to a member’s law, it can 

only rule and issue damages to the aggrieved party.51 However, in this regard it 

                                                 
44 S Douglas-Scott, “The Charter of Fundamental Rights as a Constitutional Document” 

(2004) 1 EHRLR 37 at 42; See Generally, J Liisberg, “Does the EU Charter of 
Fundamental Rights Threaten the Supremacy of Community Law? Article 53 of the 
Charter: a Fountain of Law or Just an Inkblot?” Jean Monnet Working Paper 4/01. 
45Douglas-Scott (n 46) at 42 
46 See e.g., Sweet and Keller (n 42) at 21, which also takes the next step and argues that 
the ECtHR fills the role of a “European Constitutional Court”; Liberty Report (n 44) at 

32; S Douglas-Scott (n 46) at 42. 
47 Stone Sweet (n 9) at 14, 17-18. 
48 ibid at 16-18; Art 32 ECHR. 
49 See Poiares Maduro (n 2) at 10-12. 
50 Art 46(1) ECHR; Stone Sweet (n 9) at 21; ‘The Pilot-Judgment Procedure, Information 
note issued by the Registrar’, ECtHR; See generally, A Buyse, ‘The Pilot Judgment 
Procedure at the European Court of Human Rights: Possibilities and Challenges’ (2009) 

Nomiko Vima, electronic copy available at <ssrn.com/abstract=1514441>. 
51 Art 41 ECHR; see Stone Sweet (n 9) at 22. 
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should be noted that the ECtHR recently developed the concept of so-called 
“pilot judgments” in cases of systemic failure, in order to expand its judicial 

reach beyond individual justice and to more directly impact a state’s legal 

system.52  
Under Article 58 any member has the right to withdraw from the ECHR 

(denunciation) after five years and upon six months notice, which is the ultimate 
safety valve. As the Union creates its own internally derived fundamental rights 
protection mechanisms (primarily through the ECJ’s jurisprudence and the 

Charter) and so does not need the gap-filling role of the ECHR, withdrawal from 
the ECHR becomes increasingly feasible. While it is unlikely that the Union 
would do so (and it would require a Treaty amendment), the risk of such a 
draconian result tempers any potential excesses of the ECtHR (broadly 
analogous to the mutually assured destruction policy of the cold war). These are 
fundamental limitations that reduce (if not wholly eliminate) the risk of a 
constitutional crisis.  

There are benefits to the Union’s accession to the ECHR. First, 

consistency and uniformity; both of which are enhanced given that the member 
states of the Union are all signatories to the ECHR, and accession ensures that all 
institutions within the Union are required to provide the same level of 
fundamental rights protection.53 This eliminates the risk of inconsistency 
between a state’s obligations under ECHR and its obligations under Union law. 

With or without accession, the member states remain responsible for any 
violation of the ECHR even if they are implementing Union law, as they are 
required to do.54 Without accession the Union (and the most appropriate Union 
institution) are not a party to the proceedings and therefore the Union’s direct 

interests are not fully represented.55  
Second, accession to the ECHR encourages a consistent interactive 

application of the Charter and the ECHR56 and encourages the continued 
development of an interactive relationship between the ECtHR and ECJ.57 This 
requires cooperation and communication between the ECJ and the ECtHR. In 

                                                 
52 See ‘The Pilot-Judgment Procedure, Information note issued by the Registrar’, ECtHR; 

See generally, Buyse (n 52). 
53 Liberty Report (n 44) at para 3.  
54 Matthews v United Kingdom (1999) 28 EHRR 361; and Cantoni v France, judgment of 
15 November 1996. 
55 See Liberty Report (n 44) at para 19. 
56 ibid at para 15 citing President Iglesias of the ECJ: “Thus, rather than competing with 

each other and creating a schism in the protection of fundamental rights in Europe, the 
Convention and the Charter should serve to enrich one another.” 
57 ibid, citing Judge Fischbach, ‘The European Convention on Human Rights and the 
European Union Charter of Fundamental Rights—Complementary or Competing?’, 
contribution Judges Symposium, Luxembourg, 16 September 2002; See Poiares Maduro 
(n 2) at 10-12. 
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recognition of the pluralist nature of Europe, Judge Fischbach opined that “… if 

the Union were to accede, relations between the [ECtHR] and the ECJ would 
involve co-operation, not hierarchy, in the interests of coherent implementation 
of the Convention throughout Europe”.

58 
 

 

F. THE ECJ’S RECENT ACTIVE JURSIPRUDENCE PROTECTING 

FUNDAMENTAL RIGHTS  

 
A good place to start with an evaluation of the ECJ’s jurisprudence in the area of 

fundamental rights is its Opinion 2/94. Opinion 2/94 was rendered in 1996 in 
response to a question posed under Article 228(6) EC by the Commission: 
“Would the accession of the [Union] to the [ECHR] be compatible with the [EC 

Treaty]?” 
59 The short answer is that the Community had no competence to 

accede to the ECHR without a Treaty amendment.60 The question was posed 
even though there were no negotiations started regarding such accession.61 The 
ECJ noted that when the issue is the fundamental competence of the Community 
to enter into the envisaged agreement, it is in the interests of all involved to 
obtain clarification early in the process.62 The ECJ declined to give its opinion 
“on the compatibility of Community accession to the ECHR”.

63 The ECJ found 
that there was no express or implied power under the Treaty to “enact rules on 

human rights or to conclude international conventions in this field”.
64 

Unfortunately, other than recognising the basic jurisdictional issue, the ECJ did 
not provide any guidance on its position on the ramifications of accession. It 
could have easily built on in its earlier Opinion 1/91 in which it had already 
confirmed that the ECJ would be bound by the decisions of courts or tribunals 
created by an international agreement to which the Union is a party.65  

The ECJ’s primacy in the fundamental rights arena was being challenged 

from within by the BVerfG (and others of like mind) and from without by the 
potential accession to the ECHR. These two factors appear to have encouraged 
the ECJ’s subsequent action.

66 Citizens of the Union and non-citizens residing in 

                                                 
58 ibid.  
59 G Gaja, “Case Analysis of Opinion 2/94”, (1996) 33 Common Market Law Review 

973 at 974. 
60 Opinion 2/94 [1996] ECR I-1759; 2 CMLR 265 at para 35 to 36. 
61 See Gaja (n 61) at 975. 
62 Opinion 2/94 (n 62) at paras 15 to 18. 
63 ibid at para 22. 
64 ibid at paras 27 to 28; Gaja (n 61) at 984-987. 
65 Opinion 1/91 [1991] ECR I-6079 at para 40. 
66 See generally I Govaere, “The Importance of International Developments in the Case-
Law of the European Court of Justice: Kadi and the Autonomy of the EC Legal Order,” 
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the Union have justiciable rights that must be protected by all of the institutions 
of the Union including the national courts of a member state.67 These rights 
include the general principles of Community law flowing from the constitutional 
traditions common to the member states, including fundamental human rights. 
Protecting these individual rights is an important part of a developing 
constitutional order and an important part of protecting the ECJ’s role in that 

constitutional order.68 The ECJ has taken a lead role in recognising in the first 
instance and enforcing the general principles of Community law, drawing 
inspiration from the guidelines supplied by the ECHR.69 In the Gibraltar case the 
Court held that the EC Treaty recognised rights that were not linked to 
citizenship of the Union.70  

In Elgafaji, the Court took the opportunity to confirm its primary role in 
ensuring observance of fundamental rights (including those guaranteed under the 
ECHR) “while taking into consideration” the case law of the ECtHR insofar as it 

is applicable.71 This recognition of the ECtHR case law was not necessary, given 
that the ECJ applied the protections associated with fundamental rights to a 
provision that was separate and distinct from the ECHR.72 In Kadi, the ECJ was 
faced with either respecting an international order or protecting fundamental 
rights.73 The ECJ reiterated its position that the Union judicial system must 
review the lawfulness of all Community acts in the light of the fundamental 
rights.74 The ECJ annulled an international order as applied under Community 
law by Community institutions to a third country national. While expressly not 
                                                                                                                         
Research Papers in Law, Cahiers Juridiques, No 1/2009, 
<www.coleurope.eu/template.asp?pagename=lawpapers> at 9-12. 
67 Joined Cases C-402/05 P and C-415/05 P Yassin Abdullah Kadi and Al Barakaat 
International Foundation [2008] ECR I-0000 at para 285; Van Gend en Loos (n 4), (the 
Treaty must be interpreted as producing direct effects and creating individual rights 
which national courts must protect); Internationale Handelsgesselschaft (n 4) at paras 3 
and 4 (national laws cannot override Community law and respect for fundamental rights 
forms an integral part of the general principles of Community Law protected by the 
Court of Justice); ERT (n 4) at para 42 (where national rules fall within the scope of 
Community law the court must determine the compatibility of those rules with 
fundamental rights); Simmenthal (n 4) at para 17 (Community law is supreme and all 
Community courts including national courts must apply Community law); Case 4/73 
Nold [1974] ECR 491; Case 36/75 Roland Rutili v Ministre de l’Interieur [1975] ECR 
1219; Schmidberger (n 18) at para 74; Art 4(3) EU (replacing Art 10 EC). 
68 See Halberstam(n 38) 781-782.  
69 See n 18. 
70 Case C-145/04 Spain v United Kingdom (Gibraltar) [2006] ECR I-7917 at paras 73 to 
75.  
71 Case C-465/07 Elgafaji [nyr] at para 27. 
72 ibid at paras 27 to 28  
73 See Govaere (n 68). 
74 Kadi (n 69) at para 326. 
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ruling on the legality of the international order itself, the Court found that 
obligations imposed by an international agreement cannot prejudice fundamental 
rights established as a part of the Constitutional principles of Community law.75 
The ECJ effectively adopted and fully implemented the BVerfG’s Solange 
approach as applied to its role in ensuring protection of fundamental rights 
within the scope of Union law, even to the point of annulling action taken 
pursuant to international law.  

While it is clear that the ECJ has been expanding its protections of 
fundamental rights, there are valid criticisms of the scope of the ECJ’s protection 

of individual fundamental rights that are in the nature of social rights. The core 
of those criticisms is that the ECJ over-emphasises the value of the Treaty-
established four economic freedoms when balancing against conflicts with social 
rights.76 The ECJ’s ruling in Viking illustrates both the ECJ’s expanding 

jurisprudence in protecting fundamental rights and the referenced criticisms. In 
Viking77 the ECJ (sitting as a Grand Chamber) was faced with a preliminary 
reference in a case where collective action in the form of primary and secondary 
strikes was used to impede a private Union-based undertaking’s attempts to 

reflag its vessels in a different member state, thus impeding the undertaking’s 

fundamental freedom of establishment under Article 49 TFEU (ex Article 43 
EC).78 The Court ruled that the right to collective action (which is a social right) 
is a fundamental right within the general principles of Union law protected by the 
ECJ.79 The Court then reiterated its holdings in Schmidberger (relating to the free 
movement of goods) and Omega (relating to the freedom to provide services) 
that protection of fundamental rights is a legitimate interest that may justify 
restriction of Union law including the fundamental freedoms guaranteed by the 
Treaties, subject to reconciling (or balancing) those rights in accordance with the 
principles of proportionality.80 A restriction on the exercise of a fundamental 
freedom may be justified by an overriding reason of public interest provided the 
action is proportionate: that is to say, suitable for ensuring attainment of the 
legitimate objective pursued and does not go beyond what is necessary to 

                                                 
75 ibid at paras 316 and 288 (annulment did not challenge the primacy of the international 
resolution under International law and did not determine its lawfulness outside of the 
Community). 
76 See Cartabia (n 11) 9-10; See e.g. Case C-113/89 Rush Portuguesa [1990] ECR I-
1417; Viking (n 17); Laval (n 17) Case C-346/06, Rüffert [2008] ECR I-1989. 
77 Viking (n 17). 
78 ibid at paras 72-74. 
79 ibid at paras 43-44; See Laval (n 17) at paras 91-94. 
80 Viking (n 17) at paras 45-47 and 55, citing Case C-112/00 Schmidberger [2003] ECR 
I-5659 at paras 74 and 77) (freedom to provide goods); see Case C-36/02 Omega [2004] 
ECR I-9609, paras 35 and 36 (freedom to provide services); R Zahn, ‘The Viking and 

Laval Cases in the Context of European Enlargement’, [2008] 3 Web JCLI at 4 and 6 

<webjcli.ncl.ac.uk/2008/issue3/zahn3.html>. 
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achieve that objective.81 The last portion of the Court’s ruling concerning 

proportionality is the most troubling from the perspective of the trade union (and 
the represented workers) because industrial action is inherently disruptive and 
arguments can always be raised as to whether it was sufficiently tailored and 
necessary to achieve the objective and did not go beyond what was necessary.82 
While the national court is responsible for applying the balancing and 
proportionality tests, the ECJ is clearly indicating that industrial action “should 

be the last resort”.
83 In practical effect, the ECJ’s rulings in Viking, Schmidberger 

and Omega arguably prioritise the economically-based fundamental freedoms 
over socially-based fundamental rights as a result of the hurdles that must be 
satisfied to justify a restriction on a fundamental freedom, even in cases where 
the restriction is justified.84 However, it is noteworthy that in both Schmidberger 
and Omega the non-economic fundamental rights prevailed over the economic 
fundamental freedoms suggesting an increasing willingness of the ECJ to protect 
fundamental rights.85 

 
 

G. THE EXISTING SOLIDARITY BETWEEN THE ECJ AND ECtHR: 

EUROPEANISATION IN ACTION 

 

Given the nature of the ECtHR’s authority under the ECHR (namely to interpret 

the ECHR and its application in a particular case86), and the complimentary but 
not identical nature of the ECHR and the Charter, it is submitted that the risk to 
the constitutional structure of the Union and the ECJ’s position in that structure 

is low to nonexistent. The ECtHR has no authority to interpret the Union’s laws, 

including the Charter, outside of compliance with the ECHR. It has no authority 
                                                 
81 Viking (n 17) at para 90 and Operative section; See C Barnard, “Employment Rights, 

Free Movement Under the EC Treaty and the Services Directive” Europa Institute, 

Mitchell Working Paper Series 5/2008 at 12-13. 
82 ACL Davies “One Step Forward, Two Steps Back? The Viking and Laval Cases in the 
ECJ” (2008) 37 Industrial Law Journal 126 at 142-145. 
83 Barnard (n 83) at 13; See also Davies (n 84) at 145. 
84 See also Case C-319/06 Commission v Luxembourg [2008] ECR I-4323 at para 43 (“In 

particular, the Court has already held that the freedom to provide services, as one of the 
fundamental principles of the Treaty, may be restricted only by rules justified by 
overriding requirements relating to the public interest…”.); Barnard (n 83) at p. 14 

(social interests are “on the back foot” and must defend themselves from economic 

interests.); but see C Barnard, “‘British Jobs for British Workers’: The Lindsey Oil 

Refinery Dispute and the Future of Local Labour Clauses in an Integrated EU Market” 

(2009) 38 Industrial Law Journal 1 (Barnard recognises the widely held perception that 
the economic dimension of the Union prevails over the social dimension, but suggests an 
opportunity exists to truly balance the interests). 
85 See Cartabia (n 11) at 9-10, 14-15. 
86 Art 32 ECHR. 
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to invalidate or change those laws. Those rights and authorities rest firmly with 
the Union and its institutions as established in the Treaties. In its determinations 
of compliance of a state’s laws with the ECHR, the ECtHR has given a “margin 

of appreciation” to take into account special features of Union law87 and, as 
applied to the EU has developed the “functional equivalence” doctrine.  

The functional equivalence doctrine was developed by the ECtHR as a 
method to recognise the importance of international cooperation and to allow for 
the proper functioning of international organisations.88 It explicitly recognises the 
need for member states in the supranational Union to balance multiple and 
sometimes conflicting obligations.89 It is not a carte blanche, general immunity 
of the sort argued for by the EU Commission in the Bosphorus case.90 The 
qualified immunity resulting from the application of the doctrine is obtained 
through a two-step process applied by the ECtHR in each case (unlike the 
Solange principle which applies in a more general sense).91 The first step is to 
determine if the relevant organisation protects fundamental rights in a equivalent 
(that is to say comparable, not identical) manner in both substance and 
procedure.92 In the case of a member state implementing Union law, the relevant 
organisation is the Union. In effect, therefore, Union-level laws are already 
subject to review by the ECtHR. If this step is satisfied, a rebuttable presumption 
of qualified immunity attaches. The ability to rebut the presumption on a case-
by-case basis is the difference between the doctrine and the Solange approach.93 
The standard to rebut the presumption is very high: the presumption may be 
rebutted only where the protection of the ECHR right is manifestly deficient.94 In 
Bosphorus the ECtHR ruled that the presumption attached and it was not 
rebutted. The ECtHR specifically noted with favour the ECJ’s jurisprudential 

developments in protecting the fundamental rights protected under the ECHR.95  
As a threshold matter the ECtHR found that it had jurisdiction because 

Ireland remains responsible for compliance with the ECHR even when 

                                                 
87 See Liberty Report (n 44) at 21 citing Judge Fishbach’s comments at the Luxembourg 

Judges’ Symposium. 
88 See C Costello, “Case Comment: The Bosphorus Ruling of the European Court of 
Human Rights: Fundamental Rights and Blurred Boundaries in Europe” (2006) Human 
Rights Law Review 87; L Garlicki, “Cooperation of Courts: the Role of Supranational 
Jurisdictions in Europe” (2008) International Journal of Constitutional Law 509. 
89 Bosphorus (n 30) at para 150 
90 Costello (n 90) at 103-104. 
91 ibid. 
92 ibid at 101-103. 
93 ibid at 104 citing Judge Wildhaber, ‘The Coordination of the Protection of 

Fundamental Rights in Europe’, Address by the President of the European Court of 
Human Rights, Geneva, 8 September 2005. 
94 Costello (n 90) at 101-103. 
95 Bosphorus (n 30) at para 159. 
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implementing Union law (consistent with previous rulings such as Matthews96).97 
What was groundbreaking was the next step taken by the ECtHR: it then applied 
its functional equivalence doctrine and generally endorsed the ECJ’s protection 

of fundamental rights. The ECtHR confirmed the principle that it would not 
interfere so long as the Union (that is, primarily the ECJ) protects human rights 
to the same extent as the ECtHR under the ECHR both in substance and in the 
mechanisms that allow for access to judicial protection.98 
 

 

H. CONCLUSION 

 

While many have criticised the Bosphorus decision, it does have a sound 
grounding in the practical, harmonious balance and cooperation between the ECJ 
and the ECtHR and it reflects pluralist Europeanisation. Both judicial systems 
have overwhelming dockets and both are tasked with protecting fundamental 
rights. The ECtHR has a ready, powerful and increasingly willing ally in the ECJ 
in protecting human rights.99 With the Lisbon Treaty the ECJ’s authority and 

jurisdiction to protect human rights has expanded. The ECtHR’s functional 

equivalence doctrine allows for review by it to ensure there is no motivation to 
disrupt the balance achieved. There is no fundamental reason for this to change 
with the accession of the Union to the ECHR and every reason for the balance 
obtained to continue even if nominally the ECtHR gains supremacy in matters 
concerning the ECHR. With the ECJ’s expanded jurisdiction especially in the 
area of Justice and Home Affairs, the legal effectiveness of the Charter and the 
accession of the Union to the ECHR, there is a more coherent framework for the 
protection of human rights in the Union’s legal order.

100 
This does not mean that there will be no conflicts between these two 

powerful courts.101 As Neil Walker was reported to state recently in the context 
of debate on constitutional pluralism in Europe: “we cannot afford to stick our 

heads in the sand and pretend that the world is less complex than it actually 
is”.

102 That complexity has increased as a result of the accession of the Union to 

                                                 
96 Matthews (n 56). 
97 Bosphorus (n 30) at paras 148 and 153. 
98 ibid at para 165. 
99 Garlicki (n 89) at 530. 
100 See e.g., S Carruthers, “The Treaty of Lisbon and the Reformed Jurisdictional Powers 
of the European Court of Justice in the Field of Justice and Home Affairs” (2009) 6 

European Human Rights Law Review 784 at 804. 
101 See e.g., as basis for a potential conflict, Dubus SA v France [2009] App no.5242/04 
at 37-38. Note that this judgment is available only in French, though there is an English-
language press release summarising the judgment. 
102 M Avbelij and J Komarek, “Four Visions of Constitutional Pluralism,” (2008) 4 

European Constitutional Law Review 524. 
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the ECHR. There will be conflicts. But we should not overestimate the 
complexity either. To quote Judge Garlicki, 

 
… cooperation [between Courts] may only exist if there is, on both sides, a 
mutual respect and a common will to act together. The judges are, in 
principle, reasonable creatures and the very nature of their training should 
encourage them to avoid unnecessary confrontations.103 

 
With the Union’s accession to the ECHR there will be a unifying effect, as the 

ECHR would then apply uniformly across the Union, which will “confirm and 

strengthen the concept of a European multilevel constitution”.
104 

If, however unlikely, that relationship devolves from a horizontal, pluralist 
relationship amongst equals to a hierarchical one based on compliance relying on 
the formal provisions of the ECHR, then serious conflicts may develop, which 
will likely manifest themselves as overly legalistic jurisdictional debates and nit-
picking, which will erode confidence in the rule of law and, as a result, both 
judicial systems will lose authority. The ultimate losers will be people, as their 
fundamental rights protection is similarly eroded. Given that preparations for 
negotiations for accession have just begun, it is possible to reduce the risk of 
such conflicts by negotiating provisions that reflect the pluralist relationship 
between the courts within the structure of the ECHR. This is a very complex area 
with numerous levels of interaction that must be fully considered. However, 
often the best solution to a complex problem is the simplest. The following 
paragraph outlines a series of suggestions designed to maintain, and indeed 
foster, the dialogue that is the hallmark of a pluralist relationship based on the 
mutual respect referred to by Judge Garlicki. The suggested approach is further 
based on the preliminary reference procedure provided for in Article 267 TFEU 
(ex Article 234 EC), which one commentator has recognised as fostering 
effective and self-sustaining judicial dialogue amongst the ECJ and the national 
courts in a way that has legitimised a mutually beneficial and complementary 
relationship.105  

Before a case can be brought before the ECtHR domestic remedies must 
be exhausted.106 This will likely create challenges given the Treaty-based 
structure of the ECJ’s jurisdiction. The key to solving this issue may lie within 

Article 267 TFEU, which requires “a court or tribunal of a Member State against 

whose decisions there is no judicial remedy under national law…” to refer to the 

ECJ for a preliminary ruling all questions concerning “(a) the interpretation of 

                                                 
103 Garlicki (n 89) at 530. 
104 I Pernice and R Kanitz, “Fundamental Rights and Multilevel Constitutionalism in 
Europe,” White Paper 7/04, Humboldt University, March 2004, at 20. 
105 Stone Sweet (n 9) at 13-17 and 21-22. 
106 Art 35(1) ECHR. 



Protecting Fundamental Rights and the Role of the ECJ an ECtHR  

73 

the Treaties; [and] (b) the validity and interpretation of acts of the institutions, 
bodies, offices or agencies of the Union…”.

107 The accession treaty could 
provide that a predicate to bringing an action against the Union (or any of its 
institutions) before the ECtHR is that the matter must have been brought first 
before, and ruled upon by, the ECJ. While such a matter is before the ECJ, it [the 
ECJ] could have the option of requesting the ECtHR to provide a preliminary 
ruling under the ECHR. The accession treaty would have to provide for such a 
process. A preliminary ruling made by the ECtHR in such a case would then be 
implemented by the ECJ using its judicial discretion. If the litigant was 
unsatisfied with the ultimate ruling in the underlying case, the domestic remedies 
requirement would have been satisfied and a case could be brought before the 
ECtHR. At that point the ECtHR would have the opportunity to determine the 
admissibility of the case applying the Article 35 criteria.  

The opportunity to creatively negotiate the accession treaty to support the 
shared goals, objectives and interests of the negotiating parties while minimising 
risks exists now. While the problem is complex, the solution need not be.  The 
proposed solution maintains the integrity of two supranational systems and their 
respective judicial systems: the ECHR and the role of the ECtHR on the one 
hand and the EU and the role of ECJ on the other. It establishes built in 
opportunities and pathways for judicial dialogue and discretion between the ECJ 
and the ECtHR, which are the keys to maintaining a sustainable pluralist, 
contrapuntal relationship between these two guardians of the rule of law.   It is 
up to the negotiators to ensure that a self-sustaining, mutually beneficial 
relationship between the ECJ and the ECtHR is encouraged and fostered, which 
will in turn work to the benefit of people. If they do so, and if the ECJ and the 
ECtHR continue on the path towards building such a relationship, that will be 
Europeanisation in action at its finest. 

.

                                                 
107 Art 267 TFEU. 
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A. INTRODUCTION 

 

In Western Europe, private law is primarily regulated by the state legislature and 
judiciary by means of Civil Codes and case law.1 For reasons of legal certainty, 
simplicity, and surveyability2, these Civil Codes seek to provide a coherent 
whole of comprehensive, systematic private law rules.3 There is an abundant 
amount of literature on the future of private law in the Union, especially on the 
desirability of further harmonisation of national private laws.4  

                                                 
* PhD student at the Tilburg Institute of Comparative and Transnational Law (TICOM). 
1 M W Hesselink, The new European private law (2002) 12. 
2 E O H P Florijn, Ontstaan en ontwikkeling van het nieuwe Burgerlijk Wetboek (1994) 
10. 
3 M B M Loos, The influence of European consumer law on general contract law and the 
need for spontaneous harmonisation (lecture UvA) 2006 2.  
4 See for example U Mattei, “Hard Code now!” (2002) Global Jurist Frontiers 1, U 
Drobnig, “Scope and general rules of the European Civil Code” (1997) ERPL 1997 489, 
A S Hartkamp, E H Hondius (eds), Towards a European Civil Code (2004), G Alpa, 
“European Community Resolutions and the codification of ‘private law’” (2000) ERPL 
321, O Lando, “Optional or mandatory Europeanisation of contract law” (2000) ERPL 



DCFR and Multilevel Governance  

75 

One of the instruments emerging from the debate on the future of 
European private law is the DCFR. The DCFR is meant to revise the private law 
acquis, but it also aims to become a “toolbox” for judges and legislators and a 

basis for an optional instrument.5 Opinions are divided about the DCFR: it 
provoked both criticism and praise.6 This paper will argue that the DCFR ignores 
the analysis provided by multilevel governance. This paper will concentrate on 
the formation process of the DCFR, arguing that the drafters of the DCFR should 
have taken note of the context in which the DCFR was formed. Multilevel 
governance offers a useful analysis of that context.  

Moreover, it will be argued that the multilevel structure of European 
private law has affected the way in which private law is formed. It calls for 
different approaches to the formation of European private law which can cope 
with this structure. Furthermore, the interdependence of actors forming European 
private law necessitates that governance questions, such as which actor is 
competent to legislate, or which actors possess important key resources, precede 
the formation of private law.  Especially in the private law acquis, the multilevel 
structure of European private law and the interdependence between actors may 

                                                                                                                         
59, M J Bonell, “The need and possibilities of a codified European contract law” (1998) 
ERPL 505, P Legrand, “Against a European Civil Code” (1997) MLR 44, J M Smits 
(ed.), The need for a European contract law; Empirical and legal perspectives (2005). 
5 S. Vogenauer, “Common Frame of Reference and UNIDROIT Principles of 

International Commercial Contracts: Coexistence, competition or overkill of soft law?” 

Oxford Legal Research Paper Series, forthcoming in 6 ERCL 2010, available via 
www.ssrn.com, argues that the aims and scope of the DCFR overlap with the 
UNIDROIT Principles, which is already a toolbox for the legislator, as well as a tool 
used in education, and, to a lesser extent, an optional set of rules for commercial 
contracting parties. From this point of view, the added value of the DCFR can be 
questioned.   
6 See for example O Lando, “The structure and legal values of the CFR” (2007) 3 ERCL 
245, H Beale, “The future of the Common Frame of Reference” (2007) 3 ERCL 257, Ch 
Von Bar, “Coverage and structure of the Academic Common Frame of Reference” 

(2007) 3 ERCL 350, M W Hesselink, “The Common Frame of Reference as a source of 
European private law”, (2009) Tul L R 920, H Eidenmüller et al, “The Common Frame of 

References for European private law” (2008) OJLS 659, N Jansen, R Zimmerman, 
“Restating the Acquis Communautaire? A critical examination of the ‘Principles of 

Existing EC Contract Law’” (2008) MLR 505, J M Smits, “The Draft-Common Frame of 
Reference (CFR) for a European private law: Fit for purpose?” (2008) Masst J Eur & 
Comp L 2008 145, H Collins, “Review of the DCFR” (2008) MLR 840, R Schultze, T 
Wilhelmsson, “From the Draft Common Frame of Reference towards European contract 

law rules” (2008) ERCL 154, S Grundmann, “The structure of the DCFR – Which 
approach for today’s contract law?” (2008) ERCL 225, F Cafaggi, H-W Micklitz (eds), 
European private law after the Common Frame of Reference – What future for European 
private law? (2010), A Vaquer, R Zimmerman (eds), European private law beyond the 
common frame of reference (2008).   
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influence the sort of rules adopted in private law which seek to provide a 
framework of rules for transactions between parties, such as the DCFR or Civil 
Codes. Section B will briefly discuss the formation of the DCFR while section C 
will introduce the concept of multilevel governance. First, the multilevel 
character of European private law, also with regard to the DCFR, will be 
discussed. Subsequently, governance in European private law will be considered. 
The paper ultimately questions whether the DCFR takes the analysis provided by 
multilevel governance into account.  

 
 

B. THE FORMATION OF THE DCFR 

 
The DCFR was formed by the academics in the Joint Network on European 
Private Law that was established by the Commission under the Sixth Framework 
Programme for Research; “Network of Excellence”.

7 The Joint Network consists 
of several universities, institutes and other groups of academics.8 The DCFR 
contains principles9, definitions10 and model rules11 covering large fields of 
private law. In this approach, the DCFR differs from the current, sector-specific, 
private law acquis: it does not focus on specific topics with the aim of furthering 
the internal market or improving consumer protection. Instead, it adopts a 
comprehensive approach that is reminiscent of Civil Codes.  

The drafters of the DCFR were greatly influenced by the Principles of 
European Contract Law (‘PECL’), as established by the Commission on 

                                                 
7 See for more information on the Joint Network www.copecl.org. 
8 The Study Group on a European Civil Code, the Research Group on Existing EC 
Private Law, and the Project Group on a Restatement of European Insurance Contract 
Law are directly involved in the drafting of the texts of the DCFR. The Association Henri 
Captant will comment on the philosophy of the DCFR, and the Societé de Législation 
Comparée will establish a database of comparative law. The Common Core Group 
compares the outcome of different cases under the Principles of European Contract Law 
and national laws. Other groups involved are the Conseil Supérieur du Notariat, the 
Research Group on the Economic Assessment of Contract Law Rules, the Database 
Group, and the Academy on European Law. Previously, some of these groups were 
involved in other projects: The Common Core Group researches the principles that are 
common to national private laws in Europe. The Study Group on a European Civil Code 
is the successor of the Commission of European Contract Law that drafted the Principles 
of European Contract Law. Several academics involved in the Study Group were also 
involved in the UNIDROIT working group on international commercial contracts.  
9 C von Bar, Outline edition of the DCFR (2009) at 9, refers to principles as fundamental 
principles: “essentially abstract basic values”.  
10 Meant as a starting point for a common European legal terminology, C von Bar et al, 
Outline edition of the DCFR (2009) at 17. 
11 Soft law rules that can serve as inspiration for national and supranational legislation, C 
von Bar et al, Outline edition of the DCFR (2009) at 18. 
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European Contract Law, which was the predecessor of the Study Group on a 
European Civil Code and which in turn played an important role in the formation 
of the DCFR. As the Commission on European Contract Law states in its 
introduction to the PECL, the private law of states has been taken into account 
while drafting the PECL but not all of these national systems have influenced all 
the provisions of the PECL. Other legal sources that have inspired the PECL are 
private law from countries outside the Union, the UN Convention on the Sale of 
Goods and “ideas that have not yet materialised in the law of any state”.

12 
Moreover, the drafters of the DCFR have taken comments of “stakeholders” 

relating to the adoption of the PECL in the DCFR into account. Finally, the 
acquis principles should ensure that “existing EC law is appropriately 

reflected”.
13  

In the formation of the DCFR, participation of “civil society” has been 

emphasised. Participation of stakeholders and other parties can lead to more 
extensive deliberation and thereby enhance problem-solving.14 Accordingly, 
participation in the formation of the DCFR was effected in several ways: first, 
there was a consultation round on possible future action regarding private law by 
the Union. Second, the participation of legal experts was achieved by involving 
groups, consisting of academics and lawyers, in the Joint Network. Experts 
appointed by stakeholders were also involved in the drafting process in the CFR-
net.15 Furthermore, participation was effected through workshops and 
conferences16, resulting in several progress reports.17 The European Parliament18 
and the Council19 also issued resolutions on European Contract Law.  

                                                 
12 Quote from the Commission on European Contract law, Introduction to the Principles 
of European Contract Law, at 
http://frontpage.cbs.dk/law/commission_on_european_contract_law/survey_pecl.htm.  
13 C von Bar et al, Outline edition of the DCFR (2009) at 35. 
14 J M Scott, D M Trubek, “Law and new approaches to governance in the EU: mind the 

gap” (2002) ELJ 6. 
15 C von Bar et al, Outline edition of the DCFR (2009) at 52. 
16 In chronological order: Workshop of the network of Member State Experts on 
European Contract law, 3 December 2004, available at  
http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/workshop_su
mmary.pdf, First Conference of the Network of Stakeholder Experts on the Common 
Frame of reference in the Area of European Contract Law, 15 December 2004, available 
at   

http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/conference_re
port.pdf, Workshop of the Network of Member State Experts, 31 May 2005, available at 
http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/experts_mem
bstates3105_en.pdf, Conference on European Contract Law hosted by the UK Council 
Presidency and the European Commission, 26 September 2005, speeches available at    
http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/conference26
092005_en.htm, Conference on the Review of the Consumer Acquis and the Common 
Frame of Reference hosted by the Austrian Council presidency, 25-26 May 2006, 
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C. PERSPECTIVES FROM MULTILEVEL GOVERNANCE 

 

This section will introduce the concept of multilevel governance and go on to 
analyse European private law as a system of multilevel governance, in which 
competences to legislate are shared and the possession of ‘key resources’ is 

fragmented. The multilevel character of European private law will be discussed. I 
will then consider governance in European private law and after discussing what 
the governance view means for European private law, I will consider whether or 
not the DCFR has taken governance questions into account and indicate the 
implications of the resulting view for the DCFR.   
 
(1) Multilevel Governance: an Introduction   

 
The concept of multilevel governance was introduced by Marks:  

 
[W]e are seeing the emergence of multilevel governance, a system of 
continuous negotiation among nested governments at several territorial 
tiers – supranational, national, regional, and local – as the result of a broad 
process of institutional creation and decisional reallocation that has pulled 

                                                                                                                         
speeches available at  http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract 
/cont_law/conference052006_en.htm, Conference on the Common Frame of Reference 
(CFR) and the Review of the Consumer Acquis, hosted by the German Council 
Presidency, 1-2 March 2007, speeches available at   
http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/conference01
032007_en.htm.  
17 European Commission, First Annual Progress Report on European Contract law and 
the Acquis Review, COM (2005) 456 final, available at 
http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/progress05_e
n.pdf, European Commission, Second Annual Progress Report on the Common Frame of 
Reference, COM (2007) 447 final, available at  
http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/COMM_PDF
_COM_2007_0447_F_EN_ACTE.pdf. 
18 European Parliament resolution on European contract law and the revision of the 
acquis: the way forward, 2005/2022(INI), 23 march 2006, available at 
http://www.europarl.europa.eu/sides/getDoc.do;jsessionid=C24BCB5021A77334792330
C1544B1FA6.node1?language=EN&pubRef=-//EP//TEXT+TA+P6-TA-2006-
0109+0+DOC+XML+V0//EN, and European Parliament resolution on European contract 
law, P6_TA(2006)0352, 7 September 2006, available at  
http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/ep_resolution
_07092006_en.pdf.    
19 Council Conclusions on European contract law, 14155/05, available at 
http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/conclusions_c
ompetitiveness_council_en.pdf.  
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some previously centralized functions of the state up to the supranational 
level and some down to the local/regional level.20                  

 
Multilevel governance thus aims to describe the Union as a functional political 
system; it does not provide a normative prescription.21 Instead, multilevel 
governance emphasises developments in which the roles of governments change 
across levels and become more interdependent. The authority of the state has 
been fragmented: upwards, to the Union and international actors, downwards, to 
sub-national actors, and sideways, to non-governmental actors.22 The continuous 
interaction between the actors involved arises out of increasing interdependence 
between actors: on the one hand between governments across levels and on the 
other hand between governments and non-state actors.23 The increasing 
interdependence means that while the legal basis for decision-making remains an 
important question for effective decision-making, these legal competences are, in 
matters of European private law, shared competences, as becomes apparent from 
article 4, para. 2, subsections A and F TFEU.24 While state legislators and 
judiciaries have produced the primary sources of private law, Civil Codes and 
case law, competences to legislate have been reallocated in particular to the 
supranational legislator, which has issued various Directives, as interpreted by 
the ECJ. Moreover, Hooghe and Marks describe systems of multilevel 
governance as basing effective decision-making not only on legal competences, 
but on other resources:  

                                                 
20 G Marks, “Structural policy and multilevel governance in the EC” in A Cafruny and G 

Rosenthal (eds), The state of the European Community Vol. 2: The Maastricht debates 
and beyond (1993) 392. A Jordan, “The European Union: An evolving system of 
governance ... or government?” (2001) Policy & Politics 201, argues that multilevel 
governance is nothing new, but that it is ‘an amalgam’ of existing theories on European 

integration. S George, “Multilevel governance and the European Union” in: I Bache, M 
V Flinders (eds) Multilevel governance, at 125, confirms this but does not see it as 
problematic.    
21 S George, “Multi-level governance in the European Union” in I Bache and M V 

Flinders (eds) Multilevel governance (2004) at 113-114. See critically A Jordan, “The 

European Union: An evolving system of multi-level governance … or government?” 

(2001) Policy & Politics at 201. See for authors who do consider the distribution of 
competences over various levels as normatively superior: G Majone, “Europe’s 
“democratic deficit”: The question of standards” (1998) ELJ at 27-28 and R Dehousse, 
“European institutional architecture after Amsterdam: Parliamentary system or regulatory 

structure?” (1998) CMLRev at 612-613. 
22 

L Hooghe, G Marks, “Unravelling the central state, but how? Types of multi-level 
governance”,

 (2003) Am Polit Sci Rev  233. 
23 

I Bache and M V Flinders, “Themes and issues in multilevel governance”, in Bache 
and M V Flinders (eds), Multilevel governance (2004) 3. 
24 These are the competences with regard to the internal market and consumer protection. 
The Directives on European private law are mostly based on these articles. 
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[A]ctors under multi-level governance exert influence on the basis of 
diverse resources, including information, [o]rganization, expertise, 
financial resources, and legitimacy[.]25 

 
Scott26 has described the fragmentation of possession of these “key resources” 

among various actors. In private law, non-state actors can also be seen as 
possessing these key resources.  
 
(2) A Multi-layered European Private Law  

 
Current literature has repeatedly recognised the multilevel character of European 
private law, both with regard to the shared competences to legislate on private 
law issues27 and the increasing Europeanisation and globalisation that the 
national legislator is unable to control by itself.28 In particular, the 
interdependence between the Union legislator and the national legislator has 
been recognised. This interdependence between the Union legislator and state 
legislators becomes apparent when considering the fact that legislative 
competences in the area of private law are shared competences, as becomes clear 
in article 4 TFEU. In the area of consumer protection, article 169 TFEU makes 
clear that the Union has a contributory role. In addition, while the Union and 
states have shared competences, there is no legislator that has Kompetenz-
Kompetenz in this area.29 The character of national laws is said to have changed 
fundamentally because of interference by the Union.30 The interdependence 

                                                 
25 G Marks and L Hooghe, “European integration and the state” (1995) EUI Working 

Papers at 7.  
26 C Scott, “Analysing regulatory space”, (2001) PL 329. 
27 Comp C Joerges, “Challenges of Europeanisation in the realm of private law: A plea 

for a new legal discipline” (2004) EUI Working Paper at 35 et seq. For example, V Mak, 
“Review of the consumer acquis – Towards maximum harmonisation?” (2008) TICOM 
Working Paper  has described how product liability is both covered by the product 
liability Directive and national tort law. Compare C Poncibò, “The challenge of EC 

consumer law”(2007) EUI Working Paper at 7, argues that one of the most important 
tasks is to determine how competences should be allocated between levels in order to 
determine to what extent the formation of private law rules could be de-centralised. 
28 F Cafaggi and H-W Micklitz, “Administrative and judicial collective enforcement of 
consumer law in the US and the European Community” (2007) EUI Working Paper at 1. 
29 M W Hesselink, “The ideal of codification and the dynamics of Europeanisation: The 

Dutch experience” (2006) ELJ  289. 
30 T Wilhelmsson, “Private law in the EU: Harmonised or fragmented Europeanisation?” 

(2002) ERPL 82, J M Smits, “European private law: A plea for a spontaneous legal 

order” in D M Curtin and J M Smits (eds), European integration and law (2006) 6, L 
Niglia, The transformation of contract in Europe (2003) 93, 190, Study Group on Social 
Justice in European Private Law, “Social justice in European contract law: A Manifesto”  
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between actors goes further: supranational private law makes use of concepts 
developed in private laws and cannot be formulated in isolation from national 
private laws.31 The interdependence of actors in European private law becomes 
even more apparent in arguments for “reflexive harmonisation”

32, in which the 
development and harmonisation of European private law takes place through the 
development of consumer law and competition between national legal systems, 
eventually leading to the “bottom-up” development of European private law.

33 
The Study Group on Social Justice in European Private Law extends this 
conclusion to all private law legislation in the Union:  
 

Law production in the European Union’s multi-level system results from 
the continuous interaction between semi-autonomous actors comprising 
legislatures, the judiciary, and nongovernmental organisations, at different 
levels (...) Law making can neither be monopolised nor achieved in 
isolation by just one branch of government or a single institution.34 

 
This debate on the multi-level structure of European private law has also been 
considered relevant to the form of the DCFR. While Hesselink35 asserts that the 
DCFR fits well within the structure of multilevel governance, Collins36 states that 
in the formation of the DCFR, the multilevel structure of the Union has been 
overlooked when it should have been taken into account. A European Civil Code 
shows federalist characteristics: imposed by a central legislator, and enforced by 
a hierarchical court system. As Collins points out, the Union is very far from 
being a federal state. The Union has competence on particular matters, and it 
depends upon states for implementation and enforcement of its legislation. To 

                                                                                                                         
(2004) ELJ  670, N Reich, “Transformation of contract law and civil justice in the new 

EU Member Countries – The example of the Baltic states, Hungary and Poland”, (2004-
2005) 23 Penn State International Law Review 620. 
31 N Jansen, R Zimmerman, “Restating the acquis communautaire? A critical 
examination of the ‘principles of existing EC contract law’” (2008) MLR 517. 
32 See for example C Poncibò, “The challenges of EC consumer law” (2007) EUI 
Working Paper at 6. 
33 The European Commission, Communication from the Commission to the Council and 
the European Parliament on European contract law, COM (2001) 398 final, para 51, has 
recognised “soft harmonisation”, in which economic developments lead to policy 

initiatives on contract law at the national level.  
34 Study Group on Social Justice in Private Law, “Social justice in European contract 

law: A manifesto” (2004) ELJ  670. Compare H Collins, “The freedom to circulate 
documents: Regulating contracts in Europe” (2004) ELJ 6, at 789-790. 
35 M W Hesselink, “The Common Frame of Reference as a source of European private 

law” (2008) Centre for the Study of European Contract Law Working Paper Series, 22. 
36 H Collins, The European Civil Code. The Way Forward (2008) 182-183. Compare I 
Sammut, “Tying the knot in European private law” (2009) ERPL 821. 
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complicate matters, it consists of states that do not share the same language. For 
these reasons, it is not possible for the Union to enforce a Civil Code similar to 
national Civil Codes.  
 
(3) Governance in European Private Law 

 
Governance is in principle a public law concept relating to of the way in which 
authority is exercised, and at what level. This question is not typically a question 
arising in national private law discourse.37 By the time a Civil Code or another 
national private law framework has been established, the question of governance 
is already answered, and in national private law, alternative methods to exert 
authority take place within the framework provided by the Civil Code. What 
then, is meant by “governance” in European private law? This section will first 

attempt to indicate what the governance perspective adds to the debate in 
European private law and will further elaborate on how the multilevel character 
of European private law has influenced the formation of European private law 
and how “governance” is accommodated or even directly addressed in private 

law, both at a national and at a European level. Finally, the paper will question 
whether the DCFR can be seen as “governance” and argue that the question of 
what approaches can be adopted to deal with existing problems in the private law 
acquis should have preceded the formation of the DCFR.38  
 
(4) The Governance Perspective 

 
Governance has not yet been subject to extensive debate in European private 
law.39 In public law, however, there is a large amount of literature on governance 
in general and the definition of ‘governance’ varies. It has been contrasted to 

‘government’
40

, but it has also been held to include ‘government’.
41 Möllers42 

                                                 
37 Compare the seminal work of Dutch scholar P Scholten, Algemeen Deel (1974) nr 1, 
who judges that these questions are questions of public law: “Wel kan het weer een vraag 

worden welk gezag tot de vaststelling van de regel bevoegd is en waarom die de 
bevoegdheid bezit, doch met deze vragen houdt, wie privaatrecht beoefenen wil, niet 
bezig; dat zijn vragen van staatsrecht.” 
38 Compare H-W Micklitz, “The visible hand of European regulatory private law. The 

transformation of European private law from autonomy to functionalism in competition 
and regulation” (2008) EUI Working Papers 3-4. 
39 See for an extensive overview on research in contract law related to governance: F 
Möslein and K Riesenhuber, “Contract governance – A draft research agenda” (2009) 5 

ERCL 248.    
40 J Scott, D M Trubek, “Mind the gap: Law and new approaches to governance in the 

European Union” (2002) ELJ 1.  
41 European Commission, European governance: A White Paper, COM (2001) 428 final, 
at 7. 
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states that governance provides an alternative, but not necessarily new, method to 
look at existing problems and that governance can also be considered as a 
reaction to the context in which decision-making takes place. Cafaggi and Muir-
Watt43, in their plea for governance in European private law, similarly emphasise 
the need for governance techniques that would allow European private law to 
cope with a complex multilevel system. In this regard, the Study Group on Social 
Justice in European Private Law44 directly refers to the complex, multilevel 
background against which a European Civil Code would be formed and at the 
ability of such a Code to cope with such a background. Micklitz45 states that 
‘governance’ concentrates on the law-making process, and on techniques other 
than strict law-making, and also refers to “law in context” and “legal realism”. 

Möslein and Riesenhuber46 state that ‘governance’ has no generally accepted 

definition and they choose not to define governance. Instead, they emphasise that 
a governance approach does not only look at rule-making; it may consider other 
‘steering mechanisms’ to influence behaviour, and examine ‘the structure of the 

institutions that shape behaviour’. Governance is, from that point of view, not 

primarily concerned with the substantive private law rules. Instead, a governance 
perspective studies the formation of European private law and questions which 
actors form European private law, and how this affects parties’ behaviour.

47  
This paper seeks to provide a governance perspective on the formation of 

European private law, and in particular the DCFR, which set rules for 
transactions between parties. While self-regulation or ‘new governance’ in 

private law usually takes place within the framework provided by Civil Codes, it 
will be argued that the formation of these frameworks has also changed. Private 
law systems, such as Civil Codes, but also the DCFR, which aspires to be a 
system, provide such frameworks for, for instance, contracts or torts. With regard 

                                                                                                                         
42 Ch Möllers, “European governance: Meaning and value of a concept” (2006) CMLRev 
314-318. 
43 F Cafaggi and H Muir-Watt, “Introduction” in F Cafaggi and H Muir-Watt (eds), 
Making European private law. Governance design (2008) 4. 
44 Study Group on Social Justice in Private Law, “Social justice in European contract 

law: A manifesto” (2004) ELJ 671.  
45 H-W Micklitz, “The visible hand of European regulatory private law. The 
transformation of European private law from autonomy to functionalism in competition 
and regulation” (2008) EUI Working Paper 4-5. 
46 F Möslein and K Riesenhuber, “Contract governance – A draft research agenda” 

(2009) 5 ERCL 251.  
47 Under this definition, various approaches to the study of governance in contract law 
are possible, as pointed out by F Möslein and K Riesenhuber, “Contract governance – A 
draft research agenda”, 5 ERCL 248-249. Other approaches that can be adopted are 
‘contract law as an institutional framework for private transactions’, ‘contract law as an 

instrument for steering behaviour and for achieving regulatory goals’, and ‘contracts as 

an institutional framework and mechanism of self-guidance of private parties’. 
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to the DCFR, the governance perspective emphasises the need for the drafters to 
take into account the shared competences and fragmented possession of key 
resources, and the need for increased interaction between interdependent actors 
which form the background against which the DCFR was constructed. From that 
point of view, ‘governance’ includes the question of whether this background is 

visible in the formation of European private law. Therefore, instead of taking 
general definitions of ‘governance’ as a starting point, this paper takes as a 
starting point that ‘governance’ is a way to exercise power that takes into account 

the background against which the formation of European private law takes place. 
For the purposes of this paper, when I am talking about questions of 
‘governance’, I refer to questions that ask by which actors and in which 
particular way private law should be formed, against the background of the 
multilevel structure of European private law. When asking questions on 
‘governance’ with regard to the DCFR, this paper tries to draw attention to the 
question in what way and by whom the DCFR should be formed. 

Moreover, this paper seeks to demonstrate that, directly or indirectly, this 
governance perspective is also becoming visible within European private law, 
when rules in European private law directly address the role of non-state actors. 
However, governance does not usually concern itself with substantive private 
law. Private law contained in Civil Codes may accommodate governance 
techniques or, in the private law acquis, directly address governance issues. This 
is not reflected in the DCFR. 
 
(5) Governance and Multilevel Private Law 

 

The question after governance is normally not a private law question, but rather a 
public law one. However, the multilevel character of European private law leads 
to questions of governance, as it is necessary to take into account shared 
competences and the coexistence of private laws at different levels. The 
characteristics of a multilevel system, in which not only legal competences to 
form private law are shared, but also key resources such as expertise, 
organisational capabilities, or financial resources, necessitate that forming 
European private law questions about which actor possesses these resources and 
the interaction between these actors should precede the formation of private law 
frameworks. Möslein and Riesenhuber48 emphasise the “interplay of (…) 

different players and levels of regulation with respect to rule-making”. In turn, in 

a multilevel structure, in which actors have become interdependent, actors need 
to adopt approaches in the formation of European private law that can cope with 
this structure of multiple levels and interdependence. Accordingly, the formation 

                                                 
48 F Möslein and K Riesenhuber, “Contract governance – A draft research agenda” 

(2009) 5 ERCL 261. 
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of European private law, as well as substantive European private law itself, has 
changed. 

In forming private law, legislators adopt an approach that recognises that 
including non-state actors in the formation of private law may support legislative 
practices. The influence of non-state actors becomes apparent when the legislator 
uses co-regulation as a means to increase legitimacy or support for legislation49, 
for example in the formation of new insolvency legislation50 or insurance law.51 
At a European level, the recognition of the influence that non-state actors may 
have can be found for instance in the promotion of consultations that provide 
additional information and draw attention to controversial points.52 Looking at 
these practices, it may be argued that Union or state legislators apparently may 
not possess all key resources: non-state actors may possess information or 
expertise that may contribute to the quality of private law that is to be formed 
and state actors and non-state actors have become interdependent. That is 
especially visible when state actors provide a framework for self-regulation such 
as a Civil Code: even if there is a framework for self-regulation, its success may 
still depend on the actual use that is made of this framework by non-state actors. 
Consequently, the multilevel character of European private law in turn 
necessitates governance arrangements that can cope with this multilevel 
character.  

Furthermore, although these ‘governance’ questions after competences or 

key resources are usually not a subject of discussion in private law discourse, 
Dutch private law does, in some cases, accommodate a role for non-state actors 
by accommodating collective negotiating. For example, article 6:240 in the 
Dutch Civil Code gives legal persons that promote the interests of users of 
standard contract terms an action to declare the standard contract terms unfair, 
provided that the claimant has given the defendant the opportunity to negotiate 
on the fairness of the standard contract terms. In these cases, Dutch private law 
does not only give individual claimants the possibility of challenging the fairness 
of standard contract terms; in addition, organisations representing the interests of 
a group of claimants also have an action. Another example of the 

                                                 
49 See critically on the use of co-regulation by the Union to increase legitimacy P 
Verbruggen, “Does co-regulation strengthen EU legitimacy?” (2009) ELJ 425.  
50 The draft bill was edited by the Commission on Insolvency law, chaired by Prof. 
S.C.J.J. Kortman, and and an internet consultation has been opened at the website of the 
Ministry of Justice,. An overview of the reactions of stakeholders is available under  
http://www.rijksoverheid.nl/documenten-en-publicaties/brieven. See for examples of 
other committees of experts drafting legislation in the area of private law  
http://www.rijksoverheid.nl/onderwerpen/wetgeving/privaatrecht.  
51 The draft bill was edited and revised by Prof. T.J. Dorhout Mees, and, after an 
extensive consultation, commented upon by legal practitioners and involved parties such 
as insurers: Asser/Clausing/Wansink 2007 (5-VI), nr 9.  
52 Mandelkern report on better regulation, Final report 2001, 7. 
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accommodation of collective bargaining is the use of “driekwart dwingend 
recht” in the Dutch Civil Code. Driekwart dwingend recht is in principle 
mandatory law for employment contracts that parties cannot deviate from in their 
contract. However, an exception can be made when the deviation of the 
mandatory provision is the result of a collective labour agreement (‘CAO’), 

which was formed during collective negotiations between unions and the 
employer, or the employers’ representative organisation. Admittedly, private law 

does not concern itself with the question regarding which unions are competent, 
and neither does it provide a framework for collective negotiations. However, 
indirectly, the Civil Code does recognise that the interests of employees may be 
adequately served by collective negotiations between on the one hand unions 
representing these employees and on the other hand their employers. Moreover, 
the Dutch legislator recognised that driekwart dwingend recht gives employers 
and unions the possibility to adapt contracts to the needs of particular branches, 
allowing for flexibility and experimentation.53 Accordingly, provisions54 in the 
Civil Code on employment contracts accommodate collective agreements. 

Although the debate on private law and governance questions remains 
separate at a national level, the divide is less strict at a European level, as 
becomes apparent when looking at the private law acquis. Directives address the 
role of non-state actors more directly, but at the same time, remain vague as to 
the precise implications on European private law. For example, article 16 
Directive 2000/31 on e-commerce provides that both member states and the 
European Commission shall encourage the forming of codes of conduct by non-
state actors. In addition, article 6 Directive 2006/114 on misleading and 
comparative advertising stipulates that the Directive does not exclude voluntary 
control though self-regulatory bodies. Furthermore, the Directive explicitly states 
in article 5 that Member States may confer upon courts or administrative 
authorities enabling them to require publications to undo the effects of unlawful 
advertising. Directive 2005/29 on unfair commercial practices adopts yet another 
approach by sanctioning non-compliance with codes of conduct as a tort. Not 
only does the Directive expressly allow for codes of conduct in article 10, it also, 
in article 6 para. 2 subsection b, specifically addresses non-compliance with firm, 
verifiable commitments in codes of conduct that the trader has recognised as 
binding in commercial practice, stipulating that this non-compliance will 
constitute a misleading commercial practice.  

 
 
 

 

                                                 
53 This intention of the legislator can be found in parliamentary documentation: 
Kamerstukken II 1996/97, 25 426, nr 1, 5-6. 
54 See for example articles 7:634, 7:638, 7:639, 7:664 in the Civil Code.   
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(6) The DCFR as ‘Governance’?       

 
At first sight, the DCFR itself could be considered as ‘governance’ as it is an 

alternative method of trying to improve the quality of the widely criticised 
private law acquis. The DCFR itself demonstrates the increasing importance of 
non-state actors that paradoxically create non-binding rules and principles in the 
form of a typical ‘hard law’ instrument like a Civil Code. But even if the DCFR 

is considered as ‘governance’, it is an odd form of governance that cannot be 
considered as providing a reaction to different institutional settings, in which 
actors have become interdependent and negotiate continuously. Therefore, 
despite the governance form of the DCFR, it can still be criticised for not taking 
into account its background, an analysis of which is provided by multilevel 
governance. This becomes apparent when looking at the DCFR more closely. 
First, it will be argued that the DCFR adopts the model of a Civil Code and a 
corresponding hierarchical approach. Second, the DCFR does not take into 
account, for example, Union policy underlying the private law acquis. Third, the 
DCFR does not address or even accommodate the role non-state actors, or rules 
provided by these non-state actors, may play in the formation of European 
private law or in the DCFR, in contrast to some of the private law acquis, and 
less directly, at a national level, where the role of non-state actors is sometimes 
directly addressed, or less directly, accommodated. Fourth, despite the emphasis 
on the participation of ‘civil society’, it can be doubted to what extent the DCFR 

is the result of interaction between these actors.  
The DCFR seems to ignore its surroundings since it pursues, almost 

blindly, a hierarchical, Civil Code approach. The approach that the DCFR has 
taken is reminiscent of the approach taken by Civil Codes55 and has therefore 
already been exposed to severe criticism. Hesselink56 specifically analyses the 
similarities between the DCFR and national Civil Codes: like Civil Codes, the 
DCFR is comprehensive, it is systematic, it is situated at one level of 
governance, and, according to the European Commission57, it does not aim at 
reform but at improving the quality of the private law acquis without substantive 
changes.58 Moreover, national private law is usually considered as a self-

                                                 
55 C Von Bar, “Coverage and structure of the Academic Frame of Reference” (2007) 

ERCL 354.  
56 M W Hesselink, “The ideal of codification and the dynamics of Europeanisation: The 

Dutch experience” (2006) ELJ 293.  
57 European Commission, A more coherent European contract law. An action plan, COM 
(2003) 68 at para. 77. 
58 N Jansen and R Zimmerman, “Restating the acquis communautaire? A critical 
examination of the ‘principles of existing EC contract law’” (2008) MLR 530 et seq, 
however rightly argue that both the Study Group on a European Civil Code and the 
Acquis Group have made political choices, and point out that “the establishment of a 
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referential system, which is also clearly visible in the approach taken by the 
DCFR, as the drafters59 have specifically stated that: “consumer law is not a self-
standing area of private law. It consists of some deviations from the general 
principles of private law, but it is built on them and cannot be developed without 
them.” The comprehensive, non-sector specific approach is a result of the 
drafters’ assumption that: “the whole of the law of obligations [is] ... an organic 
entity or unit.” Moreover, in conformity with the White Paper on governance

60, 
the DCFR clearly underlines a hierarchical approach towards European private 
law. Ultimately, in the formation of the DCFR, the European Commission 
retained a central role: the European Commission together with the European 
Parliament has taken the initiative and guided the progress on the DCFR, and it 
was the intention that the DCFR would result in a political Common Frame of 
Reference. The European Parliament61, for example, has clearly expressed this 
expectation: in its 2006 resolution, it called on the Commission “to submit 

without delay a clear legislative plan setting out the future legal instruments by 
which it aims to bring the results of the work of the research groups and the 
CFR-Net into use into legal transactions”. The DCFR is clearly aimed at 

improving the quality of Union legislation, and eventually, a starting point for a 
European Civil Code.62  

There are a number of objections that can be made against the current 
form of the DCFR. Foremost of all, unfortunately, the DCFR is not the result of a 
careful analysis of the benefits and detriments of the hierarchical regulatory 
technique of a Civil Code. Instead, it seems to have been constructed against the 
background of national private laws and the PECL: it seems easier to develop 
something similar to these instruments.63 This is confirmed by Von Bar64, who 
states: “There might be other methods (...) but so far no one has tried them or 
even proved that they would also work.” Thus, the DCFR even fails to consider 

the question what form the DCFR should take as relevant at all: it never arises. 
This reasoning has rightly been severely criticised, as the Union lacks the 

                                                                                                                         
Civil Code would amount to a transformation of private law which would no longer be 
guided by the idea of corrective justice”.  
59 C von Bar et al, Outline edition of the DCFR (2009) 24-25. See differently, for 
example, H-W Micklitz, “The necessity of a new concept for the further development of 

the consumer law in the EU” (2003) 4 German Law Journal 10 1048. 
60 See also J M Scott and D M Trubek, “Law and new approaches to governance in the 

EU: mind the gap” (2002) ELJ 2.  
61 European Parliament resolution on European contract law, P6_TA(2006)0352, 7 
September 2006, point 15. 
62 C von Bar et al, Outline edition of the DCFR (2009) at 38, 41, 45. 
63 M Kenny, “Constructing a European Civil Code: Quis custodiet Ipsos Custodes?” 

(2006) 12 Colum J Eur L 805.  
64 C von Bar, “Coverage and structure of the Academic Frame of Reference” (2007) 

ERCL 354. 
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governance methods, or the court system, to enforce a Civil Code.65 It can be 
seriously doubted whether a model like the Civil Code can simply be transposed 
to the supranational level without further consideration. A Civil Code is 
characteristic of a ‘federalist’ type of governance as described by Hooghe and 
Marks: governance takes place at a limited number of levels that “bundle 

together multiple functions, including a range of policy responsibilities and [...] a 
court system and representative institutions”.

66 Hooghe and Marks continue by 
remarking that centralist government is not the best method to deal with 
diversity, but that multilevel governance provides decision-makers with an 
opportunity to ‘adjust the scale of governance’. Moreover, the question arises 

how the DCFR, especially a later binding Common Frame of Reference, will 
relate to the diversity of national Civil Codes at a national level.67 Furthermore, 
the DCFR does not address the question at which level law-making should take 
place. However, it would be appropriate to do this, considering the general 
competence and established Civil Codes at a national level. Moreover, the 
increasing interdependence between actors in multi-level governance may pose 
problems for “traditional” hierarchical decision-making through legislation68, as 
both legal competences and ‘key resources’ needed for effective decision-making 
may not all be in the hands of drafters of the DCFR. Competences to legislate on 
private law are divided between states and the Union, and non-state actors may 
possess expertise, financial resources or organisational capacity that state 
legislators or the Union do not possess. Conversely, decision-making within 

                                                 
65 H Collins, The European Civil Code. The Way Forward (2008) 182-183. H Collins, 
“Governance implications for the European Union of the changing character of private 
law” in F Cafaggi and H Muir Watt (eds), Making European private law. Governance 
design (2008)  283, finds that for similar reasons, full harmonisation of private law, 
which relies on strong hierarchical enforcement mechanisms, is problematic.  
66 L Hooghe and G Marks, “Unravelling the central state, but how? Types of multilevel 

governance” (2003) 97 Am Polit Sci Rev 2, 236. 
67 On the one hand, M W Hesselink, “The ideal of codification and the dynamics of 
Europeanisation: The Dutch experience” (2006) ELJ at 295 et seq argues that member 
states will have to review their strategies towards codification. He moreover argues that 
because the DCFR is comprehensive, systematic, coherent, and located at one level of 
governance it will gain authority: M W Hesselink, “The Common Frame of Reference as 

a source of European private law” (2008) Centre for the Study of European Contract Law 
Working Paper Series, at 5, 7. On the other hand, C Joerges, “The challenges of 

Europeanization in the realm of private law: A plea for a new legal discipline” (2004) 

EUI Working Paper 12, at 19-20 argues that an instrument similar to a  European Civil 
Code, establishing comprehensiveness and coherency similar to national Civil Codes, 
would not fit within the multilevel governance structure of the EU, where national 
legislation and supranational legislation have diverging objectives. 
68 Compare F Cafaggi and H Muir Watt, “The making of European private law: 

regulation and governance design” (2006) Newgov Paper series 19.  
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multilevel governance, where actors are interdependent, is not necessarily 
hierarchical.69  

Secondly, the DCFR does not take into account its surroundings: for 
example, Union consumer policy underlying part of the private law acquis. As 
becomes clear when looking at the DCFR rules on unfair contract terms, in 
articles II: 9:401 et seq, the DCFR seeks to provide a higher level of protection 
than Directive 93/13, for example by imposing that standard contract terms that 
are not drafted in plain, intelligible language, can be unfair for that reason alone. 
In contrast, the Union consumer policy strategy set out by the European 
Commission70 makes clear that, in the private law acquis, the protection of 
consumers should be seen in the context of furthering the internal market, since 
confident, well-informed consumers are considered more likely to become 
involved in cross-border trade. In order to increase the confidence not only of 
consumers, but also businesses, in the internal market, targeted full 
harmonisation is adopted, as this degree of harmonisation is seen as more likely 
to achieve legal certainty, even if it may decrease the level of consumer 
protection. Therefore, while the DCFR is based on rules established in 
Directives, it goes against the tendency visible in the private law acquis. 
Additionally, the drafters may not have been able to take the multilevel context 
of the DCFR sufficiently into account. Twigg-Flesner states that the drafters of 
the acquis principles, as incorporated in the DCFR, should have had more time 
to take into account the “complex interaction between national and European 

legislation”.
71 

Thirdly, the DCFR does not take into account the role that non-state 
actors, or rules provided by these non-state actors, may play in the formation of 
the DCFR.72 Yet the role of non-state actors in the formation of European private 
law - and the DCFR - should be noted.73 Non-state actors can either form rules 

                                                 
69 C Scott, “Analysing regulatory space” (2001) PL 330. 
70 Communication from the Commission to the Council, the European Parliament and the 
European Economic and Social Committee, EU Consumer Policy Strategy 2007-2013, 
Empowering consumers, enhancing their welfare, effectively protecting them, COM 
(2007) 99 final. 
71 Ch Twigg-Flesner, “The Acquis Principles: An insider’s critical reflections on the 

drafting process” in C Baasch Andersen and M Andeneas (eds), Theory and practice of 
harmonisation, forthcoming (via www.ssrn.com) 19. 
72 The examples of self-regulation in this paper concern well established, often-used self-
regulation that might, for example, be considered in forming private law frameworks. 
That is not to say that all forms of self-regulation or co-regulation should not be subject 
to a critical assessment before being taken into account in the formation of private law.  
73 Compare F Cafaggi, “Self-regulation in European contract law” (2007) 1 European 
Journal of Legal Studies who has pointed to the role that self-regulation may play in 
European contract law, by complementing or substituting European legislation. Comp G-
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separately from the state or they can try to influence decision-making by making 
use of their ‘key resources’. An example of non-state actors influencing the 
formation of European private law is the International Swaps and Derivation 
Association (‘ISDA’) possessing ‘key resources’ like information, organisation 

and financial resources, using these ‘key resources’ to (successfully) plead for 

reform of the law on financial collateral in the internal market (resulting in 
Directive 2002/47 on financial collateral agreements).74 Furthermore, at an 
international level, non-state actors can influence the behaviour of members of a 
specific sector by providing codes of conduct: for example, the European Trade 
Association representing e-commerce and mail-order (EMOTA) has established 
the European convention on cross-border mail order and distance selling75 and 
the Dutch home shopping association (‘Nederlandse thuiswinkel organisatie’) 

has based its code of conduct on this convention. Moreover, in this way, non-
state actors can try to add to international, European and national regulation and 
thereby further the European internal market. In particular, if private actors have 
a similar aim to the private law acquis – to further the internal market – it would 
not be illogical to take note of the rules that these actors have developed. 

But while the analysis of multilevel governance should be taken into 
account when forming the framework the DCFR aspires to, this analysis may 
also result in different sorts of rules being included in the DCFR. If it explicitly 
or implicitly tries to clarify the roles of actors, the DCFR may not turn out to be a 
strictly “classical” private law instrument. This may be illustrated when looking 
at the current rules on unfair contract terms in the DCFR, in articles II:9:401 et 
seq DCFR. Clearly, these provisions refer to the terminology used in Directive 
93/13 on unfair terms in consumer contracts. The DCFR goes considerably 
further than the Directive, in extending its scope to contract terms between 
businesses, or contract terms between consumers. In the formation of the DCFR, 
there are various alternatives to this approach, but these alternatives may include 
taking into account, whether directly or indirectly, questions of governance.76  

                                                                                                                         
P Callies, “The making of transnational contract law” (2007) Ind J Global Legal Studies 
469. 
74 See the reports from the ISDA, pleading for regulation to eliminate barriers for cross-
border transactions involving money or stocks as security: ISDA, Collateral 
Arrangements in the European Financial Markets, The Need for National Law Reform 
(available at www.isda.org ) en ISDA, Collateral Survey 2000, ch 7.4. See critically 

on the Directive and its Dutch implementation L P W van Vliet, “De 

financiëlezekerheidsovereenkomst, een tussenbalans” (2005) NTBR, 190 et seq. 
75 Available at http://www.emota.eu/index.php?option=com_content&view=article&I 
d=109&Itemid=91.  
76 Compare H Collins, “Governance implications for the European Union of the changing 

character of private law” in F Cafaggi and H Muir Watt (eds), Making European private 
law. Governance design (2008) 281, who states that European private law should decide 
whether to include transnational self-regulation in European private law. 
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First, in forming the DCFR, the drafters could have looked to often-used 
rules drafted by non-state actors, for example the ICC or branch organisations. In 
not consistently doing so, without apparent reason, the DCFR fails to recognise 
that its success may also depend on the actual use made of these rules. Currently, 
the rules in the DCFR are vague, and businesses may prefer the international 
standards terms and conditions or models from the ICC that leave considerably 
less room for legal uncertainty. Consequently, it is not very likely that (large) 
businesses will refer to the DCFR rules on unfair contract terms, and it seems as 
unlikely that national judges dealing with contracts between businesses will refer 
to these terms.  

Second, the DCFR could have addressed or accommodated the question of 
what particular role non-state actors may have in negotiating on contract terms, 
for example by looking at collective bargaining between consumer organisations 
and branch organisations, or at the possibility of including codes of conduct in 
contracts.77 An instance of collective bargaining can be found in The 
Netherlands, within the Social and Economic Council of the Netherlands 
(‘Sociaal Economische Raad’, ’SER’)

78, where the Coordination Group on 
Negotiation for Self-regulation (‘Coordinatiegroep Zelfreguleringsoverleg’) 

provides a framework for facilitating negotiations between branch organisations 
and consumer organisations.79 In contrast to national private law, which may to 
some extent accommodate collective bargaining, or the private law acquis, which 
addresses questions of governance more directly, the DCFR does not 
accommodate or address questions of governance. Admittedly, when the DCFR 
directly addresses the role of non-state actors, the question may arise whether 
this sort of provision would be very open, and whether it would decrease 
flexibility. Micklitz has argued that in a multilevel structure, a concept is needed 
“that allows determination of the norms to be elaborated and enforced, at what 

                                                 
77 J Drexl, “Community legislation continued: Complete harmonisation, framework 

legislation or non-binding measures – Alternative approaches to European contract law, 
consumer protection and unfair trade practices” (2002) EBLR 578, points out that the use 
of self-regulation in this area should not hinder the internal market. In its Green Paper on 
European Union Consumer protection, COM (2001) 531 final, 14 et seq, the European 
Commission has suggested that for effective enforcement, non-commitment to a code of 
conduct should be considered as unfair commercial practices (compare article 6 para 2 
subsection b Directive 2005/29 concerning unfair commercial practices).   
78 Although independent, the SER is established by the state by the law on business 
organisation (‘Wet op de Bedrijfsorganisatie 1950’) with businesses, unions and 

independent experts as members, and an advisory task to the government.   
79 The Coördinatiegroep Zelfregulering is established on 15 March 1996, on the basis of 
article 2 and 43 Law on Business Organisation (‘Wet op de Bedrijfsorganisatie’).   
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level, and by whom”.
80 Finally, despite the emphasis on the participation of 

“civil society”, it can be doubted to what extent the DCFR is actually the result 

of interaction between the actors participating in the formation process. This 
emphasis does not remedy the fact that the drafters of the DCFR have failed to 
take note of the background against which the DCFR was formed. Although the 
European Commission is insistent upon ‘civil dialogue’, this does not increase 

interaction between actors for the following reasons.  
In the formation of the DCFR, the role of the Union is very prominent81, it 

seemingly circumvents the national level and turns directly to non-state actors. 
Unfortunately, the project fails to even address the question of what the role of 
the Union and its institutions should be. Micklitz is rather suspicious of the 
emphasis on participation and involvement:  

 
My hypothesis is that the process of law-making, as characterised by the 
symbolic participation of stakeholders and a cacophony of viewpoints, 
facilitates to a large extent the European Commission’s realisation of its 

own ideas. The participatory outlook hides the authoritarian character of 
the whole procedure.82 

 
As the DCFR is ‘only’ an academic text, the need to take comments into account, 
to have other actors participate, or to account for decisions, seems less urgent. 
Collins83 points out that, if the DCFR would become only an instrument of soft 
law, the European Commission can avoid a legislative process as well as a 
political debate.84 Instead, the European Commission relies directly on legal 
experts and interests groups. Collins goes on to emphasise that the formation of 

                                                 
80 H-W Micklitz, “The visible hand of European regulatory private law. The 

transformation of European private law from autonomy to functionalism in competition 
and regulation” (2008) EUI Working Paper 3. 
81 This approach fits with the approach described in the White Paper on European 
governance, COM (2001) 428 final. Compare A Héritier, “The White Paper on European 

Governance: A response to shifting weights in inter-institutional decision-making” 

(2001) Jean Monnet Working Paper at 1-2, via 
http://www.jeanmonnetprogram.org/papers/01/011301.rtf. Compare D Wallis, “European 

contract law – the way forward. Political context, Parliament’s preoccupations and 

process” (2006) ERA – Forum Special issue on European Contract Law – Developing 
the Principles for a ‘Common Frame of Reference’ for European Contract Law, 8. 
82 H-W Micklitz, “The visible hand of European regulatory private law. The 
transformation of European private law from autonomy to functionalism in competition 
and regulation” (2008) EUI Working Paper 29. 
83 H Collins, The European Civil Code. The Way Forward (2008) 87. 
84 See critically M W Hesselink, “The Common Frame of Reference as a source of 

European private law” (2008) Centre for the Study of European Contract Law Working 
Paper Series, 33-36. See similarly Study Group on Social Justice in Private Law, “Social 

justice in European contract law: A manifesto” (2004) ELJ 673-674. 
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the DCFR is not an open process, but the European Commission might still use 
the final version of the DCFR, the political Common Frame of Reference, as if it 
were a technocratic solution.  

Furthermore, interaction is further hindered by a lack of transparency. In 
the drafting of the DCFR, it is not clear which actors have had a decisive 
influence in the process, apart from the drafters: the outline edition publishes the 
principles, definitions, and model rules, where it would be logical if these 
provisions would be preceded by the commentaries. Moreover, it would be 
logical to explain choices with regard to “best practices”.

85 This is unfortunate, as 
the legitimacy of an academic text would depend upon the academic deliberation 
of the drafters.86 The lack of clarity of the origins of the provisions of the DCFR 
and which stakeholders have influenced the drafting process hinders academic 
debate – and should this not be the purpose of an ‘academic’ DCFR? The sources 

that have influenced the DCFR, especially the PECL, have also not been subject 
to thorough debate.87 Moreover, the stage at which more precise discussion and 
participation is possible is relevant. In a later stage, when the commentaries on 
the DCFR have made clear what decisions lie behind the provisions of the 
DCFR, discussion and comments could be more precise, but it may be harder to 
adapt both the form and content of the DCFR. 

Finally, the representativeness of the participants in the formation of the 
DCFR is open to serious doubts for various reasons. The European Commission 
decides which actors are to be included in the formation of the DCFR, and to 
what extent they are included. In the drafting of the DCFR, the European 
Commission understands participation of ‘civil society’ to mean a prominent role 

for stakeholders in the CFR-net. This network of stakeholders’ experts had the 

opportunity to discuss the drafts for the DCFR. Member States’ experts, 

however, are not mentioned in this respect.88 The reason for this division of roles 
between stakeholders and state experts is unclear. Moreover, in the drafting of 
the DCFR, some parties seem better represented than others.89  

                                                 
85 Ch Twigg-Flesner, “The Acquis Principles: An insider’s critical reflections on the 

drafting process” in C Baasch Andersen and M Andeneas (eds), Theory and practice of 

harmonisation, forthcoming (via www.ssrn.com) 19. 
86 C Joerges, “The challenges of Europeanization in the realm of private law: A plea for a 

new legal discipline” (2004) EUI Working Paper 11. 
87 H Eidenmüller et al, “The Common Frame of References for European Private Law”, 

(2008) 28 OJLS 699. Also S Vogenauer, “Common Frame of Reference and UNIDROIT 

Principles of International Commercial Contracts: Coexistence, competition or overkill 
of soft law?” (2010) Oxford Legal Research Paper Series, 44, forthcoming in 6 ERCL 
2010, available via www.ssrn.com, who asks why the PECL where chosen over the 
UNIDROIT Principles, which have a global scope instead of a European scope. 
88 C von Bar et al, Outline edition of the DCFR (2009) 52. 
89 M W Hesselink, “Who has a stake in European contract law?” (2005) ERCL 295-296. 
See for the list of stakeholders in the CFR-Net 
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(7) Implications of the Multilevel Governance Analysis for the DCFR 

 
It has been argued that the drafters of the DCFR have not taken into account the 
background against which the DCFR has been formed, of which background 
multilevel governance provides a useful analysis. In particular, the following 
conclusions come to mind. 

First of all, because of the multilevel structure of European private law, the 
DCFR may not without discussion adapt a hierarchical Civil Code approach. 
Ignoring this question ignores the interdependence between actors. With regard 
to the DCFR, the dependence of the Union on states for implementation and 
enforcement is especially relevant. Also, the drafters of the DCFR should be able 
to take the interaction between these actors into account.90 A hierarchical 
approach may be hindered by this interdependence between actors. Secondly, 
this interdependence also exists between state actors and non-state actors because 
of the fragmented possession of key resources.91 The DCFR does not recognise 
this, as becomes apparent when looking at the rules on unfair contract terms in 
the DCFR. In failing to consider well established self-regulation such as the 
International Chamber of Commerce (ICC) models or standard contract terms, 
without apparent reason, the drafters of the DCFR have decreased the chance that 
businesses will refer to the DCFR, and, consequently, they have decreased the 
chance that national judges will take the DCFR into account when deciding on 
business-to-business contracts. In this view, the DCFR apparently fails to 
recognise that its success may also depend on the actual use made of these rules 
by non-state actors.  

Thirdly, by considering its multilevel background, arguably, the DCFR 
could have indicated, at a European level, that questions of governance may arise 
in the formation of European private law. In a system of multilevel governance, 
key resources are fragmented and non-state actors such as the International 
Swaps and Derivatives Assocation (ISDA) or the European Trade Association 
representing e-commerce and mail-order (EMOTA) may possess information or 
organisational capabilities that can contribute to the formation of the DCFR. 
Furthermore, it is especially necessary to take the interaction between the 
European legislator and the national legislator into account, as these actors share 
competences to provide European private law. The formation process of the 
DCFR should have recognised that it was necessary to answer questions of 
governance before forming the DCFR, whether within or outside the DCFR. As 
                                                                                                                         
http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/cfr_net_mem
bers_en.pdf.  
90 Ch Twigg-Flesner, “The Acquis Principles: An insider’s critical reflections on the 

drafting process” in C Baasch Andersen and M Andeneas (eds), Theory and practice of 
harmonisation, forthcoming (via www.ssrn.com) 19. 
91 Compare C Scott, “Regulating private legislation” in F Cafaggi and H. Muir Watt 

(eds), Making European private law. Governance design (2008) 254. 
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the DCFR was intended to reform the private law acquis, and part of that acquis 
refers directly to governance questions, it would not be illogical for the DCFR to 
also consider these questions. In that case, the substance of the DCFR could 
address or accommodate questions of governance. The multilevel structure 
prompts the development of a concept that could give guidelines on the question 
of which actors may be competent to develop or enforce which norms at what 
level.92 More generally, the DCFR should have recognised that, if only to 
coordinate the diverging objectives of national and supranational actors, a 
mechanism to enhance the coexistence of conflicting laws and traditions is 
necessary.93 In these ways, first, the multilevel structure should have affected the 
way in which the DCFR was formed.  Second, the multilevel structure could 
influence the sort of norms that are either to be developed apart from the DCFR 
or to be included in the DCFR itself.  

Finally, even though the DCFR at first sight is a typical “governance” 

instrument, it has not looked at the multilevel structure of European private law 
and implications for the way in which private law frameworks are formed. The 
inclusion of “civil society” does nothing to remedy this oversight. 

 

 

D. CONCLUSION 

 
In this paper, it has been argued that European private law has a multilevel 
character, as recognised by many authors, in which actors have become 
interdependent and non-state actors, or self-regulation provided by non-state 
actors, may also play a role. It has been argued that multilevel governance 
provides a useful analysis of European private law, and moreover, that the DCFR 
ignores this analysis.  

While the multilevel character of European private law has been 
recognised, governance is not usually a subject in national private law debate. 
The question of governance is already answered, and in national private law, 
alternative methods to exert authority take place within the framework provided 
by the Civil Code. Accordingly, the governance view in this paper highlights the 
formation of European private law. The multilevel character of European private 
law leads to questions of governance, as it is necessary to take into account 
shared competences and the coexistence of private laws at different levels. The 
characteristics of a multilayered system, in which not only legal competences to 
form private law are shared, but also key resources such as expertise, 

                                                 
92 H-W Micklitz, “The visible hand of European regulatory private law. The 

transformation of European private law from autonomy to functionalism in competition 
and regulation” (2008) EUI Working Paper 3. 
93 C Joerges, “The challenges of Europeanization in the realm of private law: A plea for a 
new legal discipline” (2004) EUI Working Paper 45. 
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organisational capabilities, or financial resources, necessitates that in forming 
European private law, questions about which actor possesses these resources and 
the interaction between these actors should precede the formation of European 
private law. In turn, in a multilevel structure in which actors have become 
interdependent, actors need to adopt approaches in the formation of European 
private law that can cope with this structure of multiple levels and 
interdependence. Accordingly, the formation of European private law, as well as 
substantive European private law, has changed. 

Although the DCFR at first sight can be qualified as such a “governance” 

instrument, this paper has sought to argue that the DCFR has not looked towards 
multilevel governance. This becomes apparent when looking at the hierarchical, 
Civil Code approach of the DCFR, while in a system of multilevel governance, 
the interdependence between actors may pose problems for this approach. Not 
only is the supranational legislator dependent upon the state for implementation 
and enforcement, state actors may also be dependent upon non-state actors. 
Clearly, the form and hierarchical character of the DCFR have not been carefully 
considered; instead, the national model of a Civil Code has simply been 
transposed to a European level. This approach has rightly been criticised. When 
looking more closely towards multilevel governance literature, it becomes clear 
that the form and the hierarchical approach of the DCFR would fit better within a 
federation of states.  

Similarly, the success of the DCFR may be dependent upon the use made 
of the DCFR by contracting parties and national judges. The DCFR fails to 
recognise this interdependence. Furthermore, the DCFR fails to recognise that 
non-state actors, and rules established by non-state actors, may contribute to the 
formation to the DCFR, and that alternative approaches are possible. In these 
alternative approaches, the DCFR could first look to key resources that non-state 
actors possess and try to make use of those resources, and look to often-used 
self-regulation in forming the DCFR. Second, the DCFR could address the role 
of non-state actors, directly or indirectly, in the DCFR itself. This is possible at a 
national level and more prominently visible in the private law acquis. Despite the 
visibility of these governance questions in some of the private law acquis, the 
DCFR does not address or accommodate questions of governance. The inclusion 
of “civil society” in the formation of the DCFR has not helped to balance this 

failure. 
By considering its multilevel background, arguably, the DCFR could have 

indicated, at a European level, that questions of governance may arise in the 
formation of European private law. In a system of multilevel governance, key 
resources are fragmented and non-state actors may possess information or 
organisational capabilities that can contribute to the formation of the DCFR. 
Moreover, the DCFR could have prompted the development of guidelines that 
may clarify what actors are competent to form private law at what level. In 
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addition, the DCFR could ultimately have provided some coordination for 
currently coexisting private laws. 
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