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FOREWORD TO THE FIRST VOLUME 

BY LORD HOPE OF CRAIGHEAD 
 

 
I offer my warmest congratulations to those whose idea it was to institute the Edinburgh Student Law 

Review and to everyone who has been responsible for bringing this issue forward to publication.  It is 

the first student-produced law review in Scotland and only the third in the United Kingdom.  It is 

fitting that the Law School at Edinburgh – a city that was in the forefront of publishing political 

reviews in the age of enlightenment – should lead the way here north of the border.    

 

Ground-breaking though its publication may be in this jurisdiction, the Review follows a tradition that 

has long been established among the leading law schools in the United States.  The editorship of 

student law reviews in that country is much sought after, as is the privilege of having a paper accepted 

by them for publication.  The stronger the competition for these positions, the higher the standard that 

is exhibited by those who occupy them.  It is well known that their editors are singled out by the 

Justices of the US Supreme Court and the Federal Appeals Courts when they are recruiting their law 

clerks.  The reflected glory that this produces enhances in its turn the reputation of the reviews.  A 

reference to editorship of this Review will not escape notice if it appears on the CV of someone who is 

applying to be a judicial assistant to the UK Supreme Court.  But participation in its publication will 

be of benefit in so many other ways too. 

 

This is pre-eminently a publication by and for students.  Its aim is to enhance standards of thinking 

and writing about law and to promote discussion among all those who are studying law, at whatever 

level this may be.  Law is pre-eminent among the professional disciplines in its use of words to convey 

ideas.  Thinking and writing about law is an essential part of legal training.  So too is the 

communication of ideas about law, as each generation has its part to play in the way our law should 

develop for the future.  I wish all success to those who will contribute to this project, whether as 

writers or as editors, and I look forward to the benefits that will flow from making their contributions 

available through this publication to the wider legal community.         

 

 

 

David Hope 

March 2009 

   

           



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

EDITORIAL 
 

 
On behalf of the whole editorial board, we are pleased to present to you the latest issue of the 

Edinburgh Student Law Review. This issue marks another milestone for us as it is the very first issue 

in volume two! The first of its kind in Scotland, the Review is now in its fifth year of publication and 

seeks to provide a forum in which law students are able to engage in academic discussion. We pride 

ourselves on encouraging participation at all levels and to that end, the Review has always been 

completely managed, edited and contributed to by students. This is reflected in both the composition 

of our editorial team and in the contributors to this issue, who represent a mixture of undergraduate 

and postgraduate students. 

 

We have always sought to provide an interesting and eclectic mix of articles, and this year is 

no different. The articles within this issue cover topics ranging from contract law, corporate law and 

constitutional law to the jurisprudence of the European Court of Human Rights. We hope that the 

contributions provide fresh insight into topical debates on subjects such as the use of specific 

implement in employment contracts and the new Parliamentary Standards Act of 2009. 

 

The Review is indebted to the assistance it has received from the academic and legal 

communities. We are particularly grateful to our Honorary President, Lord Hope of Craighead and our 

Honorary Secretary, Dr. Andrew Steven for their unwavering support over the last five years. 

Additionally, we would like to thank Professor Lesley McAra and Edinburgh Law School for the 

financial support and encouragement without which this issue would not be possible. We must also 

thank the many PhD students who anonymously peer review our articles and are thus invaluable to 

both the selection and editorial process. The efforts of our copy editors have likewise been essential to 

the quality of the issue. 

 

Finally, we would like to thank the editorial board who have worked so consistently on this 

issue over the last nine months. Much hard work, dedication and sacrifice of time on their parts has 

gone into making this issue a reality. 

 

Bonnie Holligan & Chathuni Jayatilake 

May 2013 
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KEEPING UP APPEARANCES: PRESCRIPTIVE POSSESSION 

OF SERVITUDES 
Alasdair S S Peterson

*
  

 
A.INTRODUCTION 

B. THE POLICY BEHIND POSITIVE PRESCRIPTION 

C.THE NATURE OF THE POSSESSION REQUIRED 

(1) Possession as of Right (including possession nec precario)  

(2) Openly (nec clam) 

(3) Continuously, peaceably (nec vi), and without judicial interruption 

D. CONCLUSION 

 

 

A. INTRODUCTION 

 

The acquisition of servitudes by positive prescription is a long established feature of Scots 

law
1
 with the current statutory regime being found in the Prescription & Limitation (Scotland) 

Act 1973,
2
section 3(2) of which provides that:

3
 

 

If a positive servitude over land has been possessed for a continuous period of twenty 

years openly, peaceably and without judicial interruption, then, as from the expiration 

of that period, the existence of the servitude as so possessed shall be exempt from 

challenge. 

 

On first reading this might sound relatively clear. However, the provision does not explain 

what it means to “possess” a servitude, except that it must be done in a certain way.
4
 Since, 

“no part of our law has received- as indeed the intricacy of many of the questions involved 

fully demanded- so much elucidation”
 5

 as prescriptive possession, this seems potentially 

problematic.  

 

This “elucidation” has bequeathed to posterity a number of terms which though not 

apparent on the face of the statute are still insisted on in modern commentaries. For example, 

possession must be “as of right”,
6
 “unequivocally referable to an assertion of right”,

7
 and 

“such as reasonably should have been known to the owner of the servient tenement”.
8
 Since 

these terms must be read in light of the preceding case law,
9
 the 1973 Act, which aimed to 

                                                 
*
 PhD Student, University of Edinburgh. This is a 4

th
 year LLB (Hons) essay. 

1
 See D Johnston, Prescription & Limitation, 2

nd
 edn (2012) paras 1.01-1.30 for a brief and enlightening 

historical account of prescription in Scots law. 
2
 Hereafter, “the 1973 Act”. 

3
 1973 Act s 3(2). Similar provision is made in s 3(1) for the prescription of servitudes constituted by grant.  

4
 Except that it refers to possession by the person in possession of the dominant tenement, 1973 Act s 3(4). 

5
 J Rankine, The Law of Land Ownership in Scotland , 4

th
 edn  (1909) 26. 

6
 E.g W M Gordon, Scottish Land Law, 2

nd
 edn, (1999) para 24-46 and Johnstone, Prescription (n 1) para 19.05. 

7
 E.g. Johnston, Prescription (n 1) para 18.24; D J Cusine & R R M Paisley, Servitudes & Rights of Way (1998) 

para 10.20; Gordon, Land Law (n 6) para 24-47; and K G C Reid, The Law of Property (1996) para 460. 
8
 E.g. D M Walker, Principles of Scottish Private Law (1970) vol 2 1327 and Reid ibid. 

9
 The consensus that has emerged is that all that has truly changed under the 1973 Act is the shortening of the 

prescriptive period from 40 years to 20 and the restriction of extra-judicial modes of interruption to those which 
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“simplify and rationalise the existing law”,
10

 has in fact rendered the law opaque. 

Accordingly, where the terminology used by the case law is itself ambiguous, this can lead to 

decisions which claim consistency with previous authority but are actually at odds with it and 

subversive of its policy objectives.
11

 Such uncertainty over the nature of prescriptive 

possession will only increase unless an attempt is made to clarify and, if needs be, rationalise 

the law in this area.  

 

This article therefore aims to clarify the current doctrinal understanding of prescriptive 

possession. Its findings will be assessed for consistency with the law’s underlying policy 

objectives and it will be considered whether anything can be done to more closely align the 

two.  

 

  

B. THE POLICY BEHIND THE POSITIVE PRESCRIPTION OF 

SERVITUDES 

 

Although some of the relevant policy discussions in the Scots authorities relate to the 

prescription of servitudes,
12

 they mainly focus on positive prescription in general.
13

 On the 

whole, it is accepted that prescription is “founded on utility more than equity”
14

 and two 

principal justifications are given. Firstly, prescription is in the public interest of certainty, 

since an apparent state of affairs is clothed with legal propriety.
 15

 Secondly, any injustice is 

mitigated by the acquiescence of the losing party in his worsened position.
16

 These 

propositions are primarily aimed at the acquisition of ownership but are actually applicable to 

the acquisition of any real right by prescription.
 17

 In the context of servitudes, they manifest 

themselves in the propositions that long established enjoyment of what appears to be a 

servitude should be legally protected
18

 and that a proprietor who has taken no steps to prevent 

such enjoyment over the prescriptive period has acquiesced in the encumbrance of his or her 

right.
19

 

                                                                                                                                                         
prevent it from being continuous and peaceable: Richardson v Cromarty Petrol 1982 SLT (Notes) 237; 

Strathclyde (Hyndland) Housing Society Ltd v Cowie 1983 SLT (Sh Ct) 61 at 65 per Sheriff R E G Younger; and 

Cumbernauld & Kilsyth DC v Dollar Land  1992 SC 357 at 365 per LP Hope . See also, Reid, Property (n-7) 

paras 459-460; and Cusine & Paisley, Servitudes (n 7) para 10.11. Public rights of way cases are directly 

applicable with regard to the nature of prescriptive possession: see McGregor v Creiff Co-operative Society 1915 

SC (HL) 93 at 104 per Lord Dunedin and Aberdeen City Council v Wanchoo 2007 SLT 289 at para 31 per Lord 

Glennie; and Neumann v Hutchison 2008 GWD 16-297 at para 42 per Sheriff Principal R A Dunlop QC.  
10

 Johnstone, Prescription (n 1) para 1.06. 
11

 E.g. Wanchoo (n9) ibid and Aberdeen City Council v Wanchoo 2008 SC 278. These cases are persuasively 

criticised in K G C Reid & G L Gretton, Conveyancing 2006 (2007)122-124 & Conveyancing 2008 (2009) 105-

107. 
12

 E.g. Erskine, Institute II. ix.3. 
13

 See Johnston, Prescription (n 1) paras 1.31-1.63 for a historical account of the justifications given. 
14

 Stair, Institutions, II.xii.9. That is, “even if it is not just, it satisfies practical demands,” Johnstone (n 1) 1.31.  
15

 Stair, (n 14) II.xii.10; Bankton, Institute II.xii.76; Bell, Principles §606; J A M Inglis, “Prescription” in The 

Laws of Scotland: Stair Memorial Encyclopaedia vol 16 (1994) para 2111; and Johnstone, Prescription (n 1) 

paras 1.62. 
16

 Stair, ibid; Erskine, (n 12) III.vii.1; and Johnstone, Prescription ibid para 18.14. 
17

 “The principal justification, in modern law, for the acquisition of real rights by long prescription is to afford de 

jure status to the de facto circumstances of the claimant’s possession... [the owner’s inactivity] is essentially a 

negative factor because the non- assertion of his title... confirms the status quo in which the claimant acts and 

appears as the entitled party.... In modern law, the true rationale is the positive entitlement of the claimant 

following very long possession.” D L Carey-Miller, The Acquisition and Protection of Ownership (1986) 63. 
18

 See, e.g. the English case of R v Oxfordshire County Council, ex parte Sunningwell Parish Council [2001] 1 

AC 335 at 349 per Lord Hoffmann.  
19

 See Erskine (n 12).  



3 

 

 

Over time, the first of these propositions has achieved primacy in Scotland and 

“punishment for the negligence of dilatory proprietors... survives only in the notion that the 

competing interests of the parties must be weighed.”
20

 As such, the primary policy objective 

of the prescription of servitudes is certainty, resulting from the protection of such possession 

as has led to the appearance that a servitude exists. Balancing this is the recognition that, to 

justify the resultant encumbrance of his or her right, the owner of the land concerned must 

have sufficient opportunity to prevent prescription running its course and must therefore 

receive sufficient notice that a servitude is being asserted.
21

 Possession can hence only be 

prescriptive where it gives the appearance of a servitude being asserted in such a way as to 

give sufficient notice to the owner that this is the case.  

 

 

C. THE NATURE OF POSSESSION REQUIRED 

 

Of course, the various characteristics of prescriptive possession are interlinked and any 

attempt to look at each in isolation is somewhat arbitrary. However, the benefit of such an 

approach is its provision of an analytical frame. Accordingly, it is proposed to examine each 

“requirement” in turn, considering whether each is consistent with the policy objectives 

outlined above. It will then be considered, on the basis of these findings, whether anything 

can be done to improve the law in terms of clarity or fitness for purpose. 

 

Prescriptive possession has often been described as nec vi nec clam nec precario, or 

“not by stealth, nor by violence, nor by leave asked and given.”
22

 The statutory language is 

clearly reminiscent of this.
23

 Furthermore, although the nec precario element is less apparent 

in the statutory formulation, this is the requirement upon which many of the cases both 

predating and following the 1973 Act turn, namely that the possession be “as of right” or “in 

assertion of right”.
24 

It would therefore appear that possession as of right is the primary focus 

of prescriptive possession with the other qualifications simply ensuring that a landowner is 

given sufficient notice of prescription and is enabled to prevent it from running its course if he 

so desires. The following discussion will therefore focus primarily on what it means to 

possess “as of right”.  

 

(1) Possession as of Right (including possession nec precario) 

 

It is sometimes thought that, since the requirement that possession be as of right is not 

immediately apparent from the face of the 1973 act, it must be extra-statutory.
25

 This is 

understandable and stems from the unhelpful wording of the Act, which, by directing 

attention to the need for possession to be open, peaceable and without judicial interruption, 

obscures the centrality of the continual possession of a right of servitude. Indeed, as Professor 

Gordon observes, since “possession must be possession of the servitude, it seems clear that 

the possession must still be as of right, and not by permission of the servient owner.”
26

  

                                                 
20

 Johnstone, Prescription (n 1) para 1.61. See also Macdonnell v Duke of Gordon (1828) 6 S 600 at 609 per 

Lord Corehouse: “the positive prescription does not rest on the presumed negligence of the party against whom it 

is pleaded. Its object is to secure peaceable possession against antiquated and forgotten claims.” 
21

 Reid & Gretton, Conveyancing 2006 (n 11) 122.  
22

 McGregor (n 10) at 98 per Earl Loreburn, reversing the order of vi and clam.  
23

 As noted by Gordon, Land Law (n 6) para 24-46 and Reid, Property (n 7) para 460.  
24

 See e.g. McInroy v Duke of Athole (1891) 18 R 46, McGregor (n 10), and Wanchoo (ns 10 &11).  
25

 E.g. Cusine & Paisley, Servitudes (n 7) para 10.11; and Reid & Gretton, Conveyancing 2008 (n 11) 100ff. 
26

 Gordon, Land Law (n 6) para 24-46. See also, Johnstone, Prescription (n 1) para 18.02. 
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This requirement that possession be as of right is primarily seen in the requirement 

that possession be nec precario, or not owing to tolerance or permission.
27

 In some cases, 

such tolerance will be relatively easy to prove.
28

 However, given that the owner of land will 

often do nothing in response to possessory acts, the law must also make sense of such 

inactivity.
29

 Unsurprisingly, it is not the subjective attitudes of the parties involved but their 

actions in light of the surrounding circumstances which are relevant for the purposes of 

prescription. This is also sensible since the acquisition of a servitude will usually not be a 

conscious factor in the possessor’s mind, at least at the outset. The character attributed to the 

possession therefore depends on the actions of the parties and not their thoughts, with the law 

presuming possession as of right where “user was such as presumably a proprietor would not 

voluntarily have permitted where there was no right.”
30

  

 

In general, the law is less likely to impute tolerance where the volume of possession is 

greater.
31

 However, it is submitted that the importance of the quantity of possession exercised 

lies purely in its indication of the quality of possession enjoyed since greater usage implies 

that the possession is being taken regardless of permission and that any inactivity therefore 

indicates acquiescence rather than tolerance.
32

 Greater possession is thus more likely to give 

the appearance of a servitude being exercised and so should be protected if it lasts for the 

prescriptive period.  

 

This focus is appropriate since that which is “precarious” is “that which depends, not 

on right, but on the will of another person.”
33

 Therefore, that which is nec precario is not that 

which is not willed by another but that which does not depend on another’s will.
34

 That this is 

the true meaning of nec precario was confirmed by the House of Lords in McGregor v Creiff 

Co-operative Society.
35

 There Lord Sumner deprecated a suggestion that the true question was 

whether possession was by permission or without permission since:
 36

 

If, “without permission,” used in antithesis to “by permission,” means in disregard or 

defiance of the want of permission, it may be right, but I do not see in that case why 

“as of right” is wrong. If the party entering virtually says to the owner of the property 

                                                 
27

 E.g. McPherson v Scottish Rights of Way Society (1888) 15 R 68; McGregor v Creiff Co-Operative Society 

(n.10); Marquis of Bute v McKirdy & McMillan 1937 SC 93 and  Cumbernauld & Kilsyth District Council v 

Dollar Land (Cumbernauld) Ltd 1992 SC 357 aff’d 1993 SC (HL) 44. 
28

 E.g. A requirement to ask for a key: McGregor (n 10), Middletweed v Murray 1989 SLT 11. 
29

 Reid & Gretton, Conveyancing 2006 (n 11) 125. 
30

 Rhins District Committee of the County Council of Wigtownshire v Cuninghame 1917 2 SLT 168 per Lord 

Sands at 171. 
31

 E.g. McKintosh v Moir (1871) 9 M 574; Duke of Athole v McInroy’s Trs (1890) 17 R 456; Richardson (n 10) 

at 288 per Lord Cowie; Strathclyde (n 10) at 66; and Cumbernauld (IH) (n 10) at 369 per LP Hope. 
32

 See Cusine & Paisley, Servitudes (n 7) para 10.19 and Gordon, Land Law (n 6) para 24-49. 
33

 Burrows v Lang [1901] 2 Ch 502 at 510 per Farwell J. 
34

 See Lord Rodger’s judgement in R (Beresford) v Sunderland City Council  [2004] 1 AC 889. His Lordship 

there discusses the nature of the Roman precarium stressing its nature as a gratuitous grant of the enjoyment of 

land, which is revocable at will. Therefore, “however informal, the arrangement does involve a positive act of 

granting... as opposed to mere acquiescence in its use”, ibid, at para 57. This is consistent with the modern 

English concept of nec precario and Scots Law is ad idem, ibid, para 64. Though English cases often use 

“tolerance” as a synonym for acquiescence rather than for permission, ibid, para 65, once this semantic 

misunderstanding is resolved, there seems no reason why English cases should not be of assistance in this area, 

K G C Reid & G L Gretton, Conveyancing 2004 (2005) 90 fn3.  
35

 McGregor (n 10). 
36

 ibid at 107, responding to Lord Skerrington in the Inner House at 100. Lord Sumner, though dissenting, was in 

agreement with the other judgements on the meaning of “as of right” but disagreed as to whether that nature of 

possession was present in the case at hand. See also Lord Dunedin ibid at 103. 
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entered, “Here I am and here I stay; I do not care whether you permit me or not,” and 

he is neither ejected nor proceeded against, I think his user may be said to be “as of 

right. 

 

In other words prescription will run where a possessor possesses as if entitled to do so in his 

own right and thus gives the appearance that a servitude is being exercised.
 37 

Bearing in mind 

that permission includes tacit permission,
38

 this explains much of the case law, since 

possession of lesser volume but exercised as if in accordance with a servitude and without 

regard to the landowner’s attitude can be prescriptive,
39

 whereas volume is irrelevant where 

permission or tolerance can be imputed to the proprietor.
40

 Whether tolerance is imputed 

depends on what a hypothetical proprietor would be expected to tolerate in the particular 

circumstances, the location of the putative servitude being one aspect of this.
41

 The true 

question is therefore whether possession appears to be attributable to the exercise of a 

servitude or to tolerance. 

 

This formulation, and the inverse relationship between volume of possession and 

imputation of tolerance which accompanies it, is consistent with the policy objectives outlined 

above. Firstly, where long established enjoyment is explicable otherwise than as a servitude 

then there is no need to protect possession in the interests of certainty since it will be clear if 

or why it can be halted.
42

 Secondly, since possession must appear to be in the exercise of a 

servitude rather than by tolerance and since infrequent usage implies tolerance, possession of 

sufficient volume to found prescription should come to the proprietor’s attention, thus 

ensuring that any neighbourly indulgence on his part will not unexpectedly lead to an erosion 

of his rights.
43

 Along with the requirement of openness, discussed below, this requirement is 

therefore one of the main safeguards of proprietors’ rights. 

 

However, though this formulation is theoretically consistent with the policy objectives 

outlined above, the practical achievement of these policy objectives has been subject to two 

significant challenges in the last decade. One of these challenges threatened the envisaged 

protection for long established de facto enjoyment and the other continues to threaten the 

important safeguards given to landowners. 

 

The first challenge arose in relation to burdens of proof. Since volume of possession is 

linked to the implication of tolerance, it had generally been thought that, providing sufficient 

volume of possession had been demonstrated, possession would be presumed to be as of right 

                                                 
37

 See Marquis of Bute (n 27) at 119-120 per LP Normand and Cumbernauld (n 10) at 368 per LP Hope. 
38

 McGregor (n 10) at 103 per Lord Dunedin. 
39

 E.g. McPherson (n 27) and Scotland v Wallace 1964 SLT (Sh Ct) 9. The latter has though been criticised, see 

Cusine & Paisley, Servitudes (n 7) para 10.13 and cf. Purdie v Steil (1749) Mor 14511. 
40

See McGregor (n 10) at 103 per Lord Dunedin and Grieg v Middleton 2009 GWD 22-365, where Sheriff G J 

Evans found that the fact that the two parties were close relatives suggested tolerance rather than prescriptive 

possession. The Sheriff by analogy doubted that the daily use of a connecting door to a granny flat by a family 

member could be prescriptive, K G C Reid & G L Gretton, Conveyancing 2009 (2010)13.  
41

 E.g. Duke of Athole (n 31) at 462 per LJC Macdonald. Note though that, regardless of his personal opinion, “a 

judge is not altogether free to exercise his own opinion as to what an easy-minded and good hearted proprietor 

might tolerate. He is required to assume a vigilant proprietor”. Rhins District Committee (n 30) at 171 per Lord 

Sands.  
42

 Indeed, where the use is attributable to the tolerance of the proprietor, the tolerated person ought to take the 

precariousness of his position into account and there is therefore no policy incentive for his legal protection. 
43

 McGregor (n 10) at 107 per Lord Sumner. 
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unless the proprietor showed otherwise.
44

 However, in the recent case of Neumann v 

Hutchison a Sheriff suggested that not only must there be sufficient volume to show use as of 

right is a possible explanation but permission or tolerance must also be positively excluded as 

a plausible one.
45

 This is clearly inconsistent with a focus on the possessor’s actions rather 

than the proprietor’s response. Furthermore, given the difficulties involved in proving a 

negative, Professors Reid and Gretton are correct to note that this is not workable in practice 

and would severely restrict the establishment of servitudes by prescription, thus frustrating its 

key policy objective.
46

 Thankfully, on appeal to the Sheriff Principal, this decision was 

overturned.
47

 

 

However, behind this issue lies a real and long-recognised concern: could placing the 

burden of proving tolerance on landowners lead them to play safe and crack down on any 

unpermitted enjoyment of their land?
48

 Could a legal doctrine aimed at giving certainty to 

those who have long enjoyed de facto use of another’s land lead to a scenario where such de 

facto enjoyment is not even permitted to start? It is submitted that such a fear is ungrounded. 

Firstly, twenty years is not an insignificant period and proprietors should therefore have 

ample opportunity to prevent prescription running if they are concerned, especially given their 

ability to interrupt prescription judicially and the relative ease with which tolerance or 

permission can be expressed.
49

 Furthermore, the requirement of openness discussed below 

ensures that any prescriptive possession should be brought to the attention of the proprietor. It 

is therefore unobjectionable to attribute inactivity over the prescriptive period to acquiescence 

unless actual evidence of tolerance is produced. Accordingly, fear of land use being unduly 

restricted is not a sufficient concern to subvert the exclusion of imputed tolerance by 

sufficient volume of usage.  

 

The second practical challenge to the doctrine’s policy objectives has, however, 

infiltrated higher realms and stems from the obscurity of the very phrase “as of right”. Despite 

the law’s insistence that prescriptive possession be unequivocally referable to the right 

claimed,
50

 in Aberdeen City Council v Wanchoo,
 51

 
 
both the Lord Ordinary and the Inner 

House found possession “as of right” to include a situation where the proprietor was 

personally barred from objecting to possession. Correctly noting that such possession was not 

by tolerance, both courts were led to hold that the possession was therefore as of right.
52

 

However, such a conclusion does not necessarily follow such a premise. The reason that 

precarious possession is not prescriptive is because it is attributable to something other than a 

putative servitude, implicit tolerance and express agreement being merely two examples of 

                                                 
44

Marquis of Bute (n 27) at 100 per the Lord Ordinary (Mackay). See also Grierson v School Board of Sandsting 

and Aithsting (1882) 9 R 437 at 441 per Lord Rutherford Clark and McPherson (n 27) at 70 per Lord Selborne 

and 71 per Lord Watson. 
45

 Neumann v Hutchison 2006 GWD 28-628. This decision drew on remarks by Lady Smith in Nationwide 

Building Society v Walter D Allan 2004 GWD 25-539, which are discussed at Reid & Gretton, Conveyancing 

2004 (n 34) 89-90. 
46

 Reid & Gretton, Conveyancing 2006 (n 11) 128. 
47

 Neumann v Hutchison (n 10), see especially at para 46 per Sheriff Principal R A Dunlop QC.  
48

 Such concerns were raised in Scottish Rights of Way Society v McPherson (1887) 14 R 875 at 886-887 per 

Lord Young and recognised but passed over by Lord Watson in Marquis of Bute (n 27) at 129.  
49

 1973 Act s 4. For examples of actions which can demonstrate tolerance, see McPherson (n 27) at 69 per LC 

Halsbury and Marquis of Bute (n 27) at 119-120 per LP Normand. 
50

 In this case a putative servitude. See Cameron & Gunn v Ainslie (1848) 10 D 446; Sawers v Russell (1858) 2 

Macq 76; and Hamilton v McIntosh Donald Ltd 1994 SC 304. Also, Cusine & Paisley, Servitudes (n 7) para 

10.20 and Gordon, Land Law (n 6) para 24-47. 
51

 Wanchoo (ns 10 & 11).  
52

 ibid (n 10) at paras 24 and 30 per Lord Glennie and ibid (n 11) at para 16 to19. 
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this.
53

 As noted above, possession which is so attributable need not be protected on the 

grounds of certainty since it is clear if and why the possession can be brought to an end. 

Furthermore, it is actually unjust for such possession to be prescriptive since the landowner 

has no notice that a servitude is being asserted.
54

 Since the Council in Wanchoo appears to 

have been barred from disputing a contractual right of access, the possession was clearly not 

referable to a putative servitude.
55

 Wanchoo therefore not only invokes prescription where it 

is unnecessary but also subverts policy since it leaves the landowner unaware that prescription 

is running and denied any opportunity to stop it. The decision in Wanchoo is therefore 

undesirable and ought to be overturned. The requirement that possession be unequivocally 

referable to the right asserted must be reasserted with vigour if the law’s policy objective of 

safeguarding the rights of landowners is to be met. 

 

That said, while the judgements delivered in Wanchoo may be undesirable, they are 

understandable. The term “as of right” is not clear and “it is a natural mistake to suppose that 

any possession founded on a ‘right’ must qualify”.
 56

 
 
In fact, it is semantically sensible. 

However, as it is demonstrably not the law, there is much to be said for abandoning the term, 

despite its long established usage.
57

  Since the term seems to imply that possession must be 

owing to an already existing right, stating that possession must be “as if of right” would be 

clearer and would remind judges that they should look for possession which appears to be 

referable to a servitude. Admittedly, this term still leaves opportunity for confusion since it 

leaves the “right” in question undefined. Therefore, to ensure that prescriptive possession is 

correctly restricted and its policy objectives are met, the law must move beyond indefinite 

terms with judicially assigned meanings and clarify that the right involved is a servitude. 

 

An example of a jurisdiction that’s prescriptive regime is similar to Scotland’s and 

which has already taken this step is South Africa.
58

 There, section 6 of the Prescription Act 

1969 provides that: 

 

Acquisitive prescription of a servitude occurs if the acquirer has openly and as though 

he were entitled to do so, exercised the rights and powers which a person who has a 

                                                 
53

 Indeed, Lord Glennie had acknowledged the need for possession to be unequivocally referable to the right 

claimed before proceeding to ignore this, see ibid, (n 10) para 23. See further, Reid & Gretton, Conveyancing 

2006 (n 11) 123-124; Conveyancing 2008 (n 11) 105-107; and Carey Miller, Ownership (n 17) para 6.2.3.6.  
54

 See the discussion relating to positive prescription in general, Johnstone, Prescription (n1) paras 18.24-18.25. 
55

 Wanchoo (n 11) at para 16. 
56

 Reid & Gretton, Conveyancing 2006 (n 11) 124. 
57

 Indeed, the imprecision of the current terminology has been recognised in the past, e.g. McGregor (n 10) at 

100 per Lord Skerrington; Rhins District Council (n 30) at 171 per Lord Sands; and Cumbernauld (n 10) at 370 

per Lord Cowie. Reid & Gretton, ibid, suggest that to say possession must be “adverse” is an accepted 

alternative. It is submitted that this would not be the most helpful alternative because of its semantic overlap with 

the previous ostensible requirement that there be a person capable of preventing prescription, see e.g. Rankine, 

Landownership (n 5) 60ff, where the narrower meaning of adverse is deprecated for similar reasons. 
58

 The similarities between the Scots positive prescription of servitudes and South African acquisitive 

prescription can be seen from the relevant sections in the leading South African textbooks, all of which, despite 

some differences, are likely to be comfortably familiar to Scots lawyers: See, e.g. Joubert et al (eds), The Law of 

South Africa 2
nd

 edn, (2010) Vol 21: Acquisitive Prescription paras 110 to 117; Badenhorst et al (eds), 

Silberberg & Schoeman’s The Law of Property 5
th

 edn (2006) paras 14.3.5; and Mostert et al, The Principles of 

The Law of Property in South Africa (2010) paras 7.2.6.1 – 7.2.6.2. and 9.3.1. Note also that South Africa has 

similarly moved from a requirement that prescriptive possession be “nec vi, nec clam, nec precario” to a 

vernacular statutory provision, though the South African provision is more obviously reflective of its predecessor 

than the Scots: compare Prescription Act 1943 s 2(1) to Prescription Act 1969 s 6. 
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right to such a servitude is entitled to exercise... for an uninterrupted period of thirty 

years.
59

 

 

A similar, though perhaps less verbose, provision would have been clearer than those found in 

the 1973 Act. Above all, it would have added real conceptual integrity and intentionality to 

the law since it is precisely because a person has appeared to exercise a servitude for the 

prescriptive period that his possession ought to be protected and it is only possession as if 

exercising a servitude that will allow landowners sufficient notice of their rights being at risk. 

Furthermore, such a provision would have avoided the logical confusion of possessing a 

servitude before it is acquired and any need to refer to obscure extra-statutory terms to flesh 

out the meaning of the statute.  

 

Therefore, regarding possession “as of right”, though neither the 1973 Act nor the 

preceding case law are as clear as they could be, prescriptive possession must be such as 

would occur if the possessor were entitled to possess by an actual right of servitude and, on 

the whole, this requirement is in accordance with policy objectives. However, the 1973 Act’s 

formulation of the requirement as “possessing a servitude” is unhelpful and requires 

explanation. Furthermore, the opaque nature of the term “as of right”, while helpful in the 

law’s development, is now liable to confuse and has already subverted policy in at least one 

case. The law ought to be made clearer and a helpful model can be found in the South African 

provision. 

 

(2) Openly (nec clam) 

 

Scots Law does not, however, stop at requiring possession to resemble the exercise of a 

servitude. It also requires that putative servitudes be possessed “openly”.
60

 This does not 

simply require the absence of active attempts at secrecy but rather that possession be 

positively such as ought reasonably to come to the attention of landowner.
61

 This is 

exemplified by Lord Watson’s dictum in McInroy v Duke of Atholl: 

 

I do not doubt that, in order to found a prescriptive right of servitude according to 

Scots law, acts of possession must be overt, in the sense that they must in themselves 

be of such a character or be done in such circumstances as to indicate unequivocally to 

the proprietor of the servient tenement that a right is asserted, and the nature of that 

right. 
 62

 

This must be the case, since servitudes can be exercised in such a way as to escape the notice 

of a dominant proprietor on a day-to-day basis and permitting such possession to be 

prescriptive would deny the landowner an opportunity to protect his or her rights as he or she 

would be unaware of any need to do so.  

 

Given that possession must not only be sufficiently overt to indicate the assertion of a 

right but also that the right in question is a servitude, there exists an intimate relationship 

between open possession and possession as of right. Openness is also linked to volume of 

                                                 
59

 Prescription Act 1969 s 6, emphasis added. 
60

 1973 Act s 3(2).  
61

 McInroy (n 24). C.f. possession nec clam: Erskine, Institute II.i.23. 
62

 McInroy ibid at 48 per Lord Watson. See also, McPherson (n 27) at 69 per LC Halsbury and Cusine & Paisley, 

Servitudes (n 7) para 10.16, particularly the discussion of the unreported case of Abel v Shand, Stonehaven 

Sheriff Court, December 4, 1997, case ref. A264/95.  
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possession since a greater volume of possession is generally more likely to be seen by the 

landowner, thus alerting him or her to the need to act if he or she wishes to prevent 

prescription.
63

 The requirement of openness is therefore again reflective of the policy 

objectives, since possession which is insufficiently overt to come to the attention of a 

proprietor is unlikely to be best explained as exercising a servitude and so need not be 

explained as such for reasons of certainty. Rather it is better explained as simple unlawful use 

of another’s land or occasional unintentional encroachments.
64

  

 

However, although possession must be overt in the sense that a proprietor ought to 

able to find out about it, the proprietor’s actual knowledge is not required.
65

 This is consistent 

with the approach taken when deciding if possession is as of right, since it focuses on the 

possession in question rather than on the proprietor’s response. It also reflects policy since 

there can be few better examples of sleeping on one’s rights and acquiescing in their loss than 

a failure to keep track of activity on one’s own land capable of resulting in that land being 

burdened by a servitude.
66

 At the same time, such a focus prevents the notice requirement 

from becoming too burdensome to the possessor and frustrating the primary objective of 

protecting long established de facto enjoyment.
67

 The true question is therefore whether the 

possession ought ordinarily to have come to a landowner’s attention, regardless of reasonable 

excuses in the particular situation. That is, was the possessor not only possessing as of right 

but also openly asserting a right?
68

 

 

Unfortunately, as with possession as of right, the nuances given to openness by the 

case law are not apparent from the statute, and the term “openly” fails to convey the positive 

element of assertion which is required. It is, however, notable that, though South African Law 

similarly requires possession to be “so patent that the owner, with the exercise of reasonable 

care would have observed it”,
69

 the 1969 Act also restricts itself to the term “openly”.
70

 This 

perhaps suggests that a more comprehensive definition of openness would lead to a complex 

and longwinded statutory provision were it to be added to a similarly expanded definition of 

possession as of right. Furthermore, a statutory expansion of “openly” is perhaps not 

particularly pressing since the other qualifications working together ought to ensure sufficient 

publicity. The requirements that possession be as of right and open, along with the imputation 

of tolerance which accompanies any possession of insufficient volume to indicate the 

assertion of a right, mean that prescriptive possession will necessarily be overt enough to 

unequivocally indicate the assertion of a right. Therefore, though it would be possible to 

explicitly require possession to unequivocally assert a servitude so overtly that a proprietor 

ought to be aware of it, failing to do so would not threaten the law’s policy objectives.  

 

(3) Continuously, peaceably (nec vi), and without judicial interruption 

 

                                                 
63

 E.g. McInroy, ibid, where occasional and unnoticed possession by deer stalkers was insufficient. 
64

 Unlawful here does not mean illegal but without legal reason, e.g. Sawers (n 50) at 78 per LC Cranworth.  
65

 McInroy (n 24) at 48 per Lord Watson. 
66

 See Cumbernauld (n 10) at 368 per Lord President Hope. 
67

 See Macdonnell (n 20) at 609 per Lord Corehouse. 
68

 These questions are inextricably linked and will generally yield the same answer, Wanchoo (n 10) at 23 per 

Lord Glennie. 
69

 Smith & Others v Martin’s Executor Dative (1889) 16 SC 148 at 151 per De Villiers CJ, quoted in Carey-

Miller, Ownership (n 17) para 6.2.2. 
70

 1969 Act s 6. 
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The three remaining statutory requirements of continuity, peaceableness and absence of 

judicial interruption are inextricable and play more of a supporting role than the two already 

examined. 

 

The precise meaning of the first requirement, that the period of possession be 

continuous, is again ambiguous since it appears to cover two concepts, neither of which is 

best described by it. In particular, possession for a continuous period does not require 

incessant use. In fact, “it is not necessary that the full use of which a servitude claimed is 

capable should have been made throughout the prescriptive period”.
71

 Rather possession must 

merely be sufficiently frequent and constant to show that a right is asserted.
72

 Continuity in 

this sense is therefore also linked to volume since merely occasional use is unlikely to achieve 

that frequency and constancy.
73

 While “continuity” in this sense contributes to the appearance 

of a servitude being asserted, thus fortifying the requirements of openness and possession as 

of right, it is arguably otiose and already covered by the requirement that possession be as if 

asserting a servitude. 

 

Further, the possessive period itself must also be continuous, that is unbroken.
74

 In this 

sense continuity is linked to the absence of judicial interruption. However, though the 1973 

Act appeared to have changed the law by indicating that only judicial interruptions prevent 

prescription, natural interruptions are still operative where they prevent possession from being 

continuous, in which case they must demonstrate that possession is no longer being taken as 

of right.
75

 Since the statute has therefore only really abolished non-judicial forms of civil 

interruption,
76

 it must be wondered why the confusing decision was taken to refer only to 

judicial interruption rather than to simply require an uninterrupted prescriptive period and 

specify that judicial interruption was now the only effective manner of civil interruption. 

In addition, since it appears that an element of force is permitted in resisting interruptions so 

long as this indicates possession as of right, the question of what qualifies as a successful 

interruption is also linked to the definition of peacable.
77

 Although Professor Gordon remarks 

that “the precise meaning of ‘peaceable’ is not altogether clear”,
78

 it is at least clear that 

“perpetual warfare” will not qualify.
79

 On the basis of consistency, it seems safe to suggest 

that possession will be prescriptive where it appears more like the use of reasonable force in 

the face of unlawful interference with a servitude than the forced use of another’s land in the 

face of a proprietor’s lawful protection of his own rights.
80

 

 

This would again be consistent with the law’s policy objectives since possession 

referable to unlawful force is unlikely to be best explicable as a putative servitude and 

therefore does not qualify for protection. That said, the case for requiring possession to be nec 

vi is perhaps not as strong as it might at first appear. Arguably, so long as natural interruption 

                                                 
71

 Carstairs v Spence 1924 SC 380 at 394 per Lord Blackburn. See also Cusine & Paisley, Servitudes (n 7) para 

10.13. 
72

 Sawers (n 50) at 77 per LC Cranworth; McPherson (n 27); and McInroy (n 24). 
73

 Purdie (n 39); Macnab v Munro Ferguson (1890) 17 R 397 and McInroy (n 24). Although, See also Scotland 

(n 39). 
74

 E.g. McGregor (n 10). 
75

 E.g. McGregor (n 10) and Middletweed (n 28) where needing to ask for a key indicated tolerance. For 

unsuccessful interruptions see Stevenson v Donaldson 1935 SC 551 and Lauder v McColl 1993 SCLR 551. 
76

 See Cusine & Paisley, Servitudes (n 7) para 10.18 and Gordon, Land Law (n 6) para 24-53. 
77

 Burt v Barclay (1861) 24 D 219 at221 per LP McNeill. See Abel v Shand (n 62) for a successful example of 

such resistance and Cusine v Paisley, Servitudes (n 7) para  10.17 for commentary on this unreported case. 
78

 Gordon, Land Law (n 6) para 24-53. 
79

 Eaton v Swansea Waterworks Co. (1851) 17 QB 267. See, e.g. Strathclyde (n 10). 
80

 For example, neither Strathclyde (n 10) nor Burt (n 77) qualified as peaceable, c.f. Abel v Shand (n 62). 
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is resisted, whether peaceably or not, there is no need to prevent prescription running since a 

proprietor can still judicially assert his rights. Indeed, the 1969 Act in South African has 

dropped the requirement that possession be nec vi without replacing it and Professor Carey 

Miller suggests this is because policy militates against protecting an owner who does not take 

all legal steps open to him.
81

 On the whole though, despite objections of uncertainty and 

superfluity, having peaceableness as a requirement is actually a sensible precaution. The 

unnecessary reward of unlawful force is unwise whereas minimising the practical necessity of 

court proceedings with their attendant economic costs is prudent. Any new formulation of 

prescriptive possession ought therefore to insist on peacableness. 

 

Finally, the requirement that possession not be judicially interrupted over the 

prescriptive period has less to do with the nature of prescriptive possession than its provision 

of a certain and final opportunity to prevent prescription running. Since facing judicial 

proceedings during the prescriptive period indicates that possession is not as of right but 

defeasible, this requirement is again consistent with the general theme of prescription: 

keeping up the appearance of a servitude’s existence.
82

 Furthermore, allowing prescriptive 

possession to run regardless of judicial proceedings would significantly increase the burden 

on landowners seeking to preserve their rights.  

 

Therefore, as noted above, these three requirements work together and support the first 

two in giving effect to policy by further ensuring that prescription is only invoked when 

certainty so demands and by ensuring that sufficient opportunity is given to halt prescription. 

Ultimately, they affirm that possession must be peaceable and sustained frequently enough 

over an uninterrupted period to indicate the assertion of a right as opposed to a mere series of 

unlawful acts. That said, though the substance of the law is satisfactory, the wording of the 

1973 Act is again unhelpful here. Requiring the prescriptive period to be “continuous” is odd 

when “uninterrupted” would be clearer and avoid semantic overlap with incessant use. The 

fact that “uninterrupted” would refer purely to the prescriptive period and no longer to the 

frequency and regularity of possession actually simplifies the law and it is unlikely any 

replacement would be needed since an element of frequency and regularity would already be 

required to demonstrate that possession is in assertion of a right. Requiring the prescriptive 

period to be uninterrupted would also absorb the current requirement that there be no judicial 

interruption during the period. This is again welcome since removing this as a separate 

requirement and simply specifying that non-judicial forms of civil interruption are no longer 

effective would streamline the law. 

 

 

D. CONCLUSION 

 

With the preceding analysis in mind it is now possible to piece together a better account of 

prescriptive possession. The clearest thing to emerge is that rather than comprising a list of 

disparate requirements which must be checked off, the various elements of prescriptive 

possession are actually inextricable mutually dependent ingredients in an integrated whole. 

This whole involves peaceably making use of another’s land, as if entitled to do so by a 

                                                 
81

 Carey Miller, Ownership (n 17) para 6.2.3.5, notes that the context is ownership and vindication. Other South 

African commentators suggest that the requirement need no longer be explicit since it follows logically from the 

fact that possession must be as of right, e.g Mostert et al, Property (n 58) para 7.2.6.1. However, Carey Miller, 

ibid, points out that a servitude holder is entitled to use some force in exercising his servitude. 
82

 Especially since Johnstone, Prescription (n 1) para 18.19(3) suggests that the content of the judicial 

proceedings must be such as to question the propriety of the possession. 
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servitude, frequently enough and in so overt a manner as to indicate unequivocally to the 

proprietor of the servient tenement that a servitude is asserted. Indeed, it seems this can be 

further compressed into one characteristic: the possessor must act in such a way as to appear 

to the landowner and any other onlookers that he or she is asserting a servitude. However, 

though it is relatively easy to move from this condensed definition of prescriptive possession 

to that found in the 1973 Act, it is not always easy to see the route back. For this reason, it is 

possible to say that the Scots law on prescriptive possession is consistent and policy 

compliant yet also unclear and therefore uncertain. The Scots position at its developed and 

nuanced zenith promotes the protection of long established enjoyment of land, thus giving 

certainty to possessors and maximising efficient land use. Equally by giving sufficient 

opportunity to proprietors to prevent prescription it also secures property rights, thus 

preventing the level of vigilance an owner must exercise from becoming too burdensome. 

Given this success, it is regrettable that the 1973 Act rather than seeking to build on the 

formulations developed in the case law sought to paraphrase them. Had it not been for the 

undefined nature of “possession” in the Act, the clarification that it must be a servitude which 

is possessed would have clarified the law. Unfortunately, the resulting necessity of referring 

back to the term “as of right” has obscured the need for possession to be unequivocally 

referable to a putative servitude, thus cancelling out any improvement and leading to 

subversive decisions such as Wanchoo.
83

 Had the 1973 Act been formulated more carefully, 

the long history of elucidation in this area would have been concretised and preserved. As it 

is, the nuanced nature of prescriptive possession which had emerged is at risk, along with the 

achievement of the policy objectives it sought to realise.  

 

On the whole, it is likely that Scots law can cope with the current statutory 

formulation and continue to apply the fundamental substance of Scots law. However, to do 

this, the judiciary must reacquaint themselves with the underlying rationale of positive 

prescription and its policy objectives in order to correctly interpret the statute, overturn 

Wanchoo and prevent such a decision from reoccurring. The task of the judiciary is certainly 

not made easy by the statute and the Wanchoo cases demonstrate that, once unmoored from 

the corpus of case law, ambiguous terms can quickly lose their fitness for purpose.
84

 

Providing that parliamentary time can be found, section 3 of 1973 Act ought therefore to be 

amended to more explicitly and carefully describe the actual nature of possession required in 

the positive prescription of servitudes.
85

 This would provide an opportunity to preserve the 

nuances added by case law over the past two centuries and protect them for posterity, thus 

ensuring that the policy underlying the positive prescription of servitudes is not frustrated by 

imprecise statutory drafting.  

 

The amended wording would, of course, be a decision for the Scottish Parliament. 

However, a possible formulation might be: 

 

Where a person has peaceably and openly made use of another’s land for an 

uninterrupted period of twenty years as though entitled to do so by a right of positive 

                                                 
83

 Indeed, in that case the requirement that possession be unequivocally referable to the right claimed was 

mocked in the inner house, where it was noted that were possession required to be founded on a real right of 

servitude then prescription would be unnecessary, Wanchoo (n 11) para 17. This is obviously true but no-one has 

ever suggested such a requirement, merely that possession must appear to be referable to a servitude. The 

inability of three of the most senior judges in Scotland to grasp this distinction is alarming. 
84

 Indeed, the absence of authority consulted on the meaning of “as of right” in Lord Glennie’s discussion in the 

Outer House is startling, Wanchoo (n 10) para 21-30. The proof text style consultation by the Inner House is 

scarcely any better, see Wanchoo (n 11) para 12-19. 
85

 And public rights of way by necessary implication, see n 10. 
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servitude then, as from the expiration of that period, the existence of the servitude as 

so possessed shall be exempt from challenge. 

 

Regardless of the final wording, Scots law ought to reclaim its admirable heritage in this area 

and prevent semantic sloppiness from imperilling a remarkably well tailored system. 
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TO WHAT EXTENT IS SPECIFIC IMPLEMENT AN 

AVAILABLE REMEDY FOR BREACH OF THE 

EMPLOYMENT CONTRACT? 

Rachel Jane Coleman

 

 
A. THE REMEDIES OF SPECIFIC IMPLEMENT AND SPECIFIC PERFORMANCE 

B. THE CASE LAW – AN ATTEMPT TO ASSESS AVAILABILITY AGAINST THE 

EMPLOYER 
(1) The Injunction and Interdict Cases 

(2) Overcoming the Traditional Prohibition 

(3) The Relevance of Mutual Trust and Confidence 

(4) The Adequacy of Damages – Too one dimensional? 

C. TERMINATION OF THE EMPLOYMENT CONTRACT 

D. CONCLUSION 

 

 
The contract of employment is unique, no more so demonstrated than when one considers the 

remedies available when it is breached. This article intends to explore to what extent specific 

implement is an available remedy for breach of the employment contract. One may ask why this 

question arises. It is helpful therefore to repeat the words of Lord Reid, in the House of Lords in 1964, 

when he stated: “The law regarding master and servant is not in doubt. There cannot be specific 

performance of a contract of service…”
1
.  

 

 Lord Reid reflects what is well stated in any textbook. In England, Chitty on Contracts states: 

“It has long been settled that a contract of personal service…will not, as a general rule, be specifically 

enforced at the suit of either party.”
2
 [emphasis added]. In Scotland, Gloag’s Law of Contract mirrors 

this assertion, “So far as any general statement of principle is possible…the Court will not give decree 

of specific implement where the enforced performance of an obligation would be an undue restraint on 

personal liberty.”
3
 [emphasis added].  Various justifications have been presented as to why this rule 

exists, ranging from the availability of damages, to the presence of a workable relationship between 

the parties to make an order worthwhile, to name a couple.
4
 However, writers, upon assessing the law, 

have begun to query this rule. For example, Freedland questions the certainty of the traditional 

prohibition, opining that arguably it can no longer be considered a clear and settled part of our law.
5
 It 

is this uncertainty that the present writer wishes to explore.  

 

Since the introduction of the Trade Union and Labour Relations (Consolidation) Act 1992 

however, section 236 of that Act has prohibited a court from ordering specific implement to force an 

employee to work. Whilst this has removed the concern that the remedy could amount to forced 

labour,
6
 it does mean that this analysis will focus on specific implement against the employer. This is 

                                                 

 Diploma in Legal Practice Student, University of Edinburgh. With thanks to David Cabrelli and Katy 

McFarlane for their encouragement and guidance in editing. 
1
 Ridge v Baldwin (hereafter Ridge) [1964] AC 40 at 65. 

2
 G H Treital, “Specific Performance and Injunction”, in H G Beale (ed), Chitty on Contracts Volume 1 General 

Principles, 30
th

 edn (2008) ch 27 at para 27.021. 
3
 W M Gloag, The Law of Contract, 2

nd
 edn (1929) 657. 

4
 S Deakin and G S Morris, Labour Law, 5

th
 edn (2009) para 5.54. 

5
 M R Freedland, The Personal Employment Contract (2003) 369. 

6
 Deakin & Morris (n 4) para 5.54. 
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not to say that the employment contract is never enforced against the employee,
7
 but for our purposes 

actions against the employer will be the focus.  In an attempt to asses to what extent specific 

implement is therefore available following a breach of contract by the employer, the article will 

consider both the activity of the courts and the reaction of writers thereto, before considering in detail 

more specific questions concerning the relevance of mutual trust and confidence, damages for breach 

of the employment contract and the issues surrounding the termination of the employment contract. In 

doing so, it is concluded that the remedy is available for breach of the employment contract.  

 

 

A. THE REMEDIES OF SPECIFIC IMPLEMENT AND SPECIFIC PERFORMANCE 
 

Before considering the availability of specific implement, one needs to define the remedy. In Scotland 

it is available when the “innocent” party to a contractual breach seeks, as their primary remedy, to 

compel a positive action by the party in breach.
8
 However a majority of the cases to be considered are 

English, and as is clear from the statement of Lord Reid above,
9
 in England the relevant remedy is 

specific performance. Specific performance is also concerned with enforcing an obligation under a 

contract, thus in effect it is the same as specific implement, although it is an equitable remedy,
10

 and 

permitted only where damages are not suitably compensatory.
11

 As a result of this subtle distinction 

between the two, the Scottish courts have felt that the availability of each remedy differs; Lord 

Penrose in Co-operative Insurance Society Ltd v Halfords Ltd
12

 quotedLord Herschell’s conclusion 

that  

 

Specific performance was not a remedy to which a party was entitled at common law in 

England…In Scotland, on the contrary, specific implement is one of the ordinary remedies to 

which a party to a contract is entitled where the other party to it refuses to implement the 

obligation he has undertaken.
13

  

 

It may be interesting to consider if this distinction may have an impact. However, as already 

highlighted, both remedies seek the same outcome, so the two terms will be used interchangeably as 

appropriate. Having therefore considered the substance of the remedy, it is necessary to consider its 

availability in the employment context.  

 

 

B. THE CASE LAW – AN ATTEMPT TO ASSESS AVAILABILITY AGAINST THE 

EMPLOYER 

 

In order to consider the extent to which specific implement is available against the employer who 

breaches the contract, one must consider the case law. Whilst recalling the words of Lord Reid,
14

 

commentators such as Freedland have considered that the prohibition on specific implement has 

become a thing of the past.
15

 The present writer considers this to be indicative of the current state of 

the law; however, to avoid a premature conclusion, it is necessary to assess the case law and scholarly 

literature in this area, to test the viability of this challenge to the prohibition on the remedy. 

                                                 
7
 Deakin & Morris (n 4) para 5.54 highlighting the use of negative injunctions against the employee. 

8
 L J Macgregor and H MacQueen, “Specific implement, interdict and contractual performance” (1999) 3 Edin 

LR 239 at 239. 
9
 Ridge (n 2). 

10
 Treital (n 3) at para 27.004. 

11
 Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd (HL(E)) [1998] AC 1 at 11 F-G per Lord 

Hoffmann. 
12

 1998 SC 212 at 229 F – 330 B. 
13

 Stewart v Kennedy (1890) 17 R (HL) 1 at 5. 
14

 Ridge (n 2). 
15

 M R Freedland, Personal Employment Contract (n 6); see also the discussion of Douglas Brodie (below n 19) 

as a further example. 
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(1) The Injunction and Interdict Cases 

 

In the early 1990s, it was observed that employees were ignoring the common law in favour of 

legislative protection.
16

 However, common law claims - at least on dismissal - began to increase as 

factors such as the awareness of reinstatement following unfair dismissal, and the development of 

more formal protection procedures in the employment environment, became apparent.
17

 Writers such 

as Douglas Brodie therefore allege that the power of traditional arguments against specific 

performance of the employment contract is waning, particularly due to a line of cases where the court 

granted injunctions to stop the employer ending the contract wrongfully.
18

 Earlier writers such as 

Aileen McColgan and Mark Freedland have expressed similar views.
19

 The present writer interprets 

this as suggesting that these cases are instances of specific implement, and therefore impact upon the 

availability of the remedy to the ordinary employee. This is the first point to consider. If such 

reasoning is justifiable, it will be necessary to consider any hurdles the court was required to overcome 

in order to grant remedies so alike to specific implement. 

 

(a) Comparing the Cases to Specific Implement 

The cases to be discussed concern the remedies of injunction or interdict. The remedy of interdict in 

Scots contract law is the opposite of specific implement as it intends to avoid a breach,
20

 and is a 

“preventative or prohibitory”
21

 remedy.  Likewise, in England, an injunction can achieve the same 

aims, and is an equitable remedy.
22

 These terms will be used interchangeably as necessary. 

 

It will be argued that these cases have relaxed the rule against specific implement. Ewing 

splits them into groups: 

1. Disputes where the employee is seeking to stop a variation of his contract by the employer, 

2. Cases where there has been a procedural impropriety on dismissal, and 

3. When the employee seeks a substantial restriction on the employer’s ability to end employment.
23

 

This threefold categorisation will be adopted at points. 

 

Our starting point is Hill v C A Parsons & Co Ltd
24

 (hereafter Hill). Mr Hill was given one 

month’s notice prior to dismissal for failing to join the trade union DATA as required by an employer 

and trade union agreement. He was granted an interim injunction as he had a right to six months’ 

notice.
25

 Scholarly opinion has considered this case to be indicative of a changing approach to the 

prohibition on specific performance,
26

 described by Elizabeth McDonald as “…in circumstances 

making it equivalent to temporary specific performance...”
27

. The injunction stopped the employer 

considering the notice as effective; therefore making them accept that employment continued pending 

proper notice.
28

 It thus arguably enforced the contractual relationship and the notice requirement. Lord 

Denning MR himself remarked that he was required to “…step over the trip-wires of previous 

cases…”
29

, failing to be anything more than indifferent to the accusations that the injunction was 

                                                 
16
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17

 H Carty, “Dismissed employees: The search for a more effective range of remedies” (1989) 52(4) MLR 449 at 

451 - 452. 
18

 D Brodie, “Specific performance and employment contracts” (1998) 27 ILJ 37 at 43. 
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 McColgan (n 17) at 59; Freedland, Personal Employment (n 6) 372. 
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21

 Macgregor & MacQueen (n 9) at 244. 
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 Treital (n 3) at para 27.060. 
23

 K D Ewing, “Remedies for breach of the contract of employment” (1993) 52(3) CLJ 405 at 418 - 420. 
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 [1972] 1 Ch 305. 
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 Ibid at 306 A-D abstract. 
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pragmatism” (1991) 22 Cambrian Law Review 26 at 27. 
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 B A Hepple, “Injunction to enforce contract of employment” (1972) 30 CLJ 47 at 49. 
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 Hill (n 25) at 316 C. 
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resultantly enforcing the contract.
30

 This case is justifiably described therefore as “…specific 

implement in all but name”.
31

 

 

Whilst acknowledging that Hill has been considered a one-off, some believe it led to a 

willingness in the courts to grant similar remedies.
32

 In Hughes v London Borough of Southwark
33

 

(hereafter Hughes) the employer required the plaintiff social workers at Maudsley Hospital to work 

arguably beyond their contract by requesting that they move to ‘Area 7’, a struggling part of the 

borough. The employees sought an injunction to stop the employer enforcing the order.
34

 Categorised 

as a unilateral contractual variation,
35

 Mr Justice Taylor thought it necessary to refer to the prohibition 

on specific performance in his judgment.
36

 In such a case the court sought to “…realign the 

relationship with the agreed contractual terms…”.
37

 This could be interpreted as enforcing the contract 

as if by specific implement.  

 

However, many cases concern employers who fail to follow dismissal procedures, or to give  

reasons in accordance withthe contract, leading the employee to seek relief to stop the contract being 

considered over until the procedure is complied with or reason given.
38

 Such clauses provide increased 

protection against dismissal.
39

 In Irani v Southampton and South-West Hampshire Health Authority
40

 

(hereafter Irani), Mr Irani, dismissed with six weeks’ notice, sought an injunction to stop his dismissal 

due to a failure to abide by the contractual procedures for disputes set by the Whitley Councils.
41

 Mr 

Justice Warner allowed the injunction
42

 and expressly considered the defendant’s argument that the 

rule prohibiting specific implement was applicable, as the injunction required the on-going 

employment of Mr Irani and the completion of the procedural requirements.
43

 The judgment has been 

depicted as falling into category two above.
44

 Drawing on this and the defendant’s submission, the 

court may be seen as enforcing the procedure and the continuance of the contract as if by specific 

performance. Importantly however, Mr Irani agreed to not work in the meantime,
45

 - a complexity to 

be discussed, and which some consider vital to the availability of the remedy.
46

 Another example is the 

later Scottish case of Peace v City of Edinburgh Council
47

 (hereafter Peace). An employee sought 

interdict against the use of disciplinary procedures not in his contract which could have led to his 

dismissal.
48

 This case has also been considered as falling into category two above,
49

 therefore one 

assumes it may be equated to achieving the same positive effects as Irani. However, as in Irani, 

writers note that the parties’ relationship did not alter, as Peace remained suspended.
50

  

 

It may help to explain in more detail why these comparisons to specific implement or 

performance can be made. MacQueen and Macgregor, in light of the Scottish cases of Peace and 
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38

 Deakin & Morris, Labour Law (n 5) para 5.54. 
39
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40

 [1985] IRLR 203. 
41

 Irani (n 41) at 203 abstract. 
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 Irani (n 41) at para 40. 
43
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 Ewing (n 24) at 419. 
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 Irani (n 41) at para 12 per Mr Justice Warner. 
46
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47

 1999 SLT 712. 
48
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 Macgregor & MacQueen (n 8) at 244; Peace (n 48) at 716 A per Lord Penrose. 
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Anderson v Pringle of Scotland Ltd
51

 (hereafter Anderson), have considered such judgments an 

example of the court’s increasing ability to enforce the employment contract despite old prohibitions.
52

 

They highlight the “conceptual and semantic minefield”
53

 that exists in distinguishing specific 

implement and interdict.
54

 Prima facie interdict should not be used to require a course of action; it is 

intended to stop activity.
55

 However, looking first at the effect of an order on the contractual term at 

the heart of the litigation, McBryde uses the example of a confidentiality duty to demonstrate how 

negative duties can easily be read in a positive way, obscuring the difference between the two 

remedies.
56

 Translating this into our context, the interdict may say “You will not dismiss Mr Y unless 

you comply with contractual clause Z”, which may equally be read as “If you dismiss Mr Y you will 

comply with contractual clause Z”. So an interdict can be read as specific implement. Although in 

their discussion of Peace and Anderson, MacQueen and Macgregor do acknowledge that the interdict 

was not undermined simply because prohibiting one course of action might have required the 

employer to follow the contract, they still recognise the conceptual difficulties,
57

 and in the present 

writer’s opinion, they are correct to do so.The categorisation of the dismissal cases by Ewing above
58

 

depicts them as restricting the ability of the employer to subsequently dismiss,
59

  demonstrating that 

the contractual relationship continues, and again showing the similarities between interdict and 

specific implement.  

 

In addition, the court has occasionally not felt the need to word the injunction negatively. In 

Powell v Brent London Borough Council
60

(hereafter Powell), an employee who argued she had been 

promoted to the position of Principal Benefits Officer was told that her employment had not been 

finalised and that she was required to return to her previous position.
61

 Ralph Gibson LJ recites the 

injunction sought by her as “…to require the council to treat her as if she is properly employed by 

them in a particular post…”
62

 [emphasis added]. This wording is clearly positive, as if it was an order 

of specific performance. The effect of the remedy has therefore been likened to a requirement that 

Council allow Powell to remain in the new position until full trial.
63

  

 

Contrary arguments exist however. Freedland has remarked that the prohibition on specific 

performance of the employment contract is too narrow, it actually being a prohibition against specific 

enforcement, and partly attributes this to the fact that remedies have been granted to not only force on-

going employment but to separately enforce other contractual benefits such as wages.
64

 (However, in 

the former case, a contractual clause regarding the employer’s ability to terminate has still been 

required).
65

 However, we may apply this accusation of narrowness in different ways. One may suggest 

it is too narrow because the cases involved an interdict or injunction, as opposed to specific implement 

or performance; Freedland himself referring to “specific remedies”
66

 in his discussion. If anything 

however, this advantageously equates the two remedies as achieving the same outcome. Alternatively, 

Freedland’s idea may have further applicability, which perhaps remains truer to his use of it. Irani has 

already been discussed as an instance where the court subjected both the disputes procedure and the 
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formal contract to an order akin to specific performance.
67

 If, as alleged, the primary reason the court 

granted relief was because Irani remained suspended however,
68

 then specific implement is arguably 

not the issue the court is unhappy with, it instead being the effect on the personal relationship. Another 

example of this is seen in Ewing’s categorisation, category three being unique as the greatest 

restriction on the employer’s ability to dismiss.
69

 What the present writer is attempting to demonstrate 

is that it is not the specific implement of a particular clause, or even the formal contract, but the 

resultant effect on the parties’ relationship, which is the real objection. This is an attractive argument 

given the intention to prove the availability of specific implement. However, this depends entirely on 

how you define specific implement – is it only as narrow as to enforce the contract or does it 

inevitably affect the relationship of the parties? This argument fails to explain the cases where the 

dispute is simply a contractual variation, but hurdles still need to be met;
70

 or the fact that the objection 

to specific implement is that it may compel a relationship,
71

 the two being therefore inextricably 

linked. This idea will be considered later. Meanwhile we can agree with MacDonald that limiting the 

remedy as such may be a tool to create an exception to the prohibition,
72

 rather than it being a separate 

issue.  

 

Connected to this is the argument Lord Prosser considered in Anderson. Here he considered 

that the interdict sought against the employer to stop redundancies other than by the ‘last in, first out’ 

procedure was contrary to the rule that an interdict must not compel positive behaviour.
73

 Whilst 

acknowledging that when one interdicts  one activity, this may force the employer to undertake 

another, Lord Prosser refused to allow this to undermine the remedy, claiming that the interdict 

presented the employer with numerous options,
74

 for example to not pursue redundancy.
75

 The present 

writer struggles to agree with this. Say hypothetically that the award was of specific performance 

requiring “the use of the ‘last in, first out’ procedure on redundancy”. If the employer decided to not 

make any redundancies, would he be obliged to do so anyway on the basis that the court ordered 

specific performance? Arguably the order is, “if one wishes to make X redundant then the ‘last in, first 

out’ procedure is required to be complied with”; this is the same as the interdict, presenting the same 

alternative options, or it would be highly unreasonable. Alternatively, one could argue that the 

employer was not left with any options. Lord Prosser has remarked that even if such options do not 

make business sense, they are still available.
76

 With respect one struggles to understand how viable an 

option this is for a prudent business. Furthermore, the interdict could enforce positive activity, as 

demonstrated by the similar case of Alexander v Standard Telephones & Cables Plc
77

 (hereafter 

Alexander) where an injunction was rejected partly because it required the employer to make other, 

more competent, employees redundant,
78

 a point Brodie also highlights in relation to Anderson.
79

 

Furthermore it is arguably the forced continuance of the relationship that led writers to place these 

cases in the third category of substantially restricting dismissal.
80

 Finally, if the employer continues 

with redundancy he must follow the procedure demanded,
81

 once again enforcing the contract. 

 

                                                 
67

 Above page 4 for discussion. 
68

 Macdonald (n 28) at 33 - 34. 
69

 Ewing (n 24) at 421. 
70

 Ewing (n 24) at 418. 
71

 Carty (n 18) at 450. 
72

 Macdonald (n 28) at 26 - 27. 
73

 Anderson (n 52) at para 8. 
74

 Anderson (n 52) at para 9. 
75

 Brodie, Contract of Employment (n 50) para 18.22. 
76

 Anderson (n 52) at para 9. 
77

 [1990] ICR 291. 
78

 Alexander (n 78) at 308 A and F per Aldous J. 
79

 Brodie, Contract of Employment (n 50) para 18.23. 
80

 Ewing, (n 24) at 420 – 421 per Alexander; Brodie, Contract of Employment (n 50) para 18.22 per Anderson. 
81

 Brodie, Contract of Employment (n 50) para 18.22. 
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A final point to note however, is that the injunctions and interdicts in these cases were 

generally interim.
82

 In Scotland, interim interdict is temporary, intended to maintain the current state 

of affairs.
83

 Does this distinguish it from specific implement? McBryde strongly disagrees, given that 

interim specific implement in Scotland is now available.
84

 And regardless of the remedies’ temporary 

nature, our focus has been their effect. 

 

(2) Overcoming the Traditional Prohibition 

 

Therefore, based on the above discussion of the injunction and interdict cases, it is evident that 

specific implement is an available remedy for breach of the employment contract by the employer. 

This is qualified however, as it is so only as a result of an injunction or interdict. However, if these 

cases do overcome the traditional prohibition it is necessary to understand how this was permitted. 

One must consider the judges’ opinions towards the prohibition, and also the relevance of any barriers 

to granting a remedy so alike to specific implement. This will hopefully clarify the availability of 

specific implement for breach of contract by the employer. 

 

Early indications of judicial discomfort with the traditional prohibition are evident from Sachs 

LJ in Hill who remarked “… in matters of practice and discretion it is essential for the courts to take 

account of any important changes in that climate of general opinion…”
85

Thiswas attributed to the 

increase in employee protection, the court being required to use their discretion in light of the current 

legal climate.
86

 Hill was a reaction to the incoming Industrial Relations Act 1971 which would have 

protected Mr Hill from dismissal based on the closed shop arrangement with DATA,
87

 the increase in 

contractual job protection already highlighted contributing to the renewed interest in common law 

claims.
88

 The courts’ dissatisfaction with the prohibition was therefore becoming evident.  Such was 

reflected by Megarry J in C H Giles & Co Ltd v Morris
89

 who famously said “…I do not think that it 

should be assumed that as soon as any element of personal service…can be discerned in a contract the 

court will, without more, refuse specific performance.”
90

. A general feeling that the rule was therefore 

becoming subject to a discretion was also clear in Anderson: “…I am satisfied that in principle it is a 

matter of circumstances rather than of law that interdict will usually be refused.”
91

. Whilst admittedly 

Lord Penrose in the latter case of Peace was unwilling to admit that the old prohibition had changed to 

a discretion,
92

 prima face the courts clearly considered the old prohibition in need of an update. This 

would suggest therefore that specific implement should be available. It is still necessary however to 

consider the extent to which the courts have placed any barriers in the way of such remedies. 

 

However, before discussing more substantive issues, two further points need to be noted. In a 

majority of the cases already discussed, the employee sought to enforce something against the 

employer, often a procedure regulating dismissal. This goes hand in hand with the contention that the 

increase in protection for the employee has led to increased litigation.
93

 Evidently therefore, a common 

requirement in a claim of specific implement was the presence of a contractual right against the 

employer. This ties in to the second point. In Hill the litigation was considered "…a highly exceptional 

case”
94

, the injunction largely attributed to the fact that, if granted, the Industrial Relations Act 1971 
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would avoid the employee’s dismissal given that the employer still had confidence in them.
95

 One may 

therefore assume that the presence of unusual circumstances is necessary to achieving specific 

implement, particularly given that subsequent cases such as Irani made reference to it.
96

 However, one 

may argue that this requirement has lost much of its importance, as the circumstances present in Irani 

arguably bore little resemblance to those in Hill. Therefore the barrier of what is deemed unusual 

enough to grant a remedy has arguably been lowered .
97

 

 

(3) The Relevance of Mutual Trust and Confidence 

 

Our first consideration is the relevance of mutual trust and confidence. A primary reason for the 

unavailability of specific implement is the courts’ hesitance to compel the working relationship.
98

 It is 

the combined relational and monetary elements of the contract of employment that arguably 

differentiate it from a commercial contract,
99

 so, unsurprisingly, it has been considered wrong for the 

remedy to be ordered if mutual trust and confidence has gone from the relationship.
100

 The presence of 

such has been considered by writers like MacDonald as an exception to the prohibition against the 

remedy,
101

 and therefore forms our first hurdle to the availability of specific implement. The reason for 

this is stated by Geoffrey Lane LJ in Chappell v Times Newspaper Ltd
102

 (hereafter Chappell): “...if 

one party has no faith in the honesty or integrity or the loyalty of the other, to force him to serve or to 

employ that other is a plain recipe for disaster.”
103

 

 

The case cited as clarifying this is Hill, with writers like Carty considering the confidence 

between the parties as vital to the injunction granted.
104

 Sachs LJ said that once the Industrial 

Relations Act 1971 came in, the employer would have no justification for dismissing Mr Hill whom 

they had confidence in,
105

 the only justification being the pressure from DATA.
106

 The requirement of 

mutual trust and confidence has also been acknowledged in later cases.
107

 We must therefore establish 

the content of this requirement, and how it impacts upon the availability of specific implement: is it 

relevant in all situations? 

 

  MacDonald breaks the condition into four pieces. Firstly, she acknowledges the factors 

mentioned by Geoffrey Lane LJ in Chappell above,
108

 before using case law to highlight the 

importance of: 

 

1. Confidence in the employee’s capability to fulfil their duties, highlighting that, post Alexander, this 

may be measured in comparison to the skills of other employees;  

2. How the employee gets along with others in the workplace; and  

3. The employee’s willingness to work, referencing Chappell.
109

  

 

Here, an interim injunction sought against the employer to stop them considering the employees as 

having ended their contracts was denied due to the risk of the employees taking strike action, thus 
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failing to show an intention to actually work.
110

 However, the present writer, in light of Powell, 

considers that the assessment of whether mutual trust and confidence exists may be broad, as Ralph 

Gibson LJ listed further factors such as “…the nature of the work…the likely effect upon the employer 

and the employer’s operations…”
111

 Whether a wide consideration would work in the employee’s 

favour must surely depend on the case at hand, although a saving grace may be the assertion by Ralph 

Gibson LJ that one need only show “sufficient confidence”.
112

  

 

However, whilst mutual trust and confidence seems a settled prerequisite for specific 

implement, further consideration of its relevance may provide impetus to extend the remedy’s 

availability. Firstly, Collins considers the oddity that whilst the requirement of mutual trust and 

confidence rests upon the contract of employment being too personal to allow outside interference, the 

damage to such a relationship between the parties is equally justification to not enforce the contract.
113

 

This is a novel observation, however the present writer does doubt its force; whilst the personal nature 

of employment differentiates it from commercial contracting,
114

 broken mutual trust and confidence 

surely does not then equate the two. Similarly however, Brodie considers a statement in Powell: “If 

one party refuses to allow the relationship to continue the mutual confidence is almost certainly 

missing.”
115

  He concludes that to allow the employer’s breach, which not only came before but is now 

inconsistent with,his duty of mutual trust and confidence towards the employee, is to undermine the 

employee’s remedy .
116

 The present writer thoroughly agrees with this contention.  

 

 What is more, doubts over the relevance of mutual trust and confidence are seen in all cases. 

Firstly, one may consider Ewing’s argument that the courts are more likely to allow an injunction in 

the case of a variation in breach, as it is likely confidence remains if the parties’ relationship is 

continuing.
117

 This suggests that mutual trust and confidence is not a barrier to specific implement in 

all cases; it is not relevant when seeking to stop a contractual variation unconnected to any 

misbehaviour.
118

 Indeed when confidence was considered in Hughes it was said “It is quite clear that 

the defendants have great confidence in these social workers…it is because of the great confidence 

they have in them that they require them to fulfil this difficult task.”
119

 The fact that the parties were in 

court was irrelevant to the question of mutual trust and confidence.
120

 But what of those cases that do 

not involve a variation but a dismissal? Arguably the court is likely to consider mutual trust and 

confidence damaged.
121

 Does this stop the employee achieving specific implement? 

 

Primarily, it has been argued that mutual trust and confidence is irrelevant in cases involving 

breach of a disciplinary procedure, as the court cannot find that the employer lacks confidence in the 

employee until he completes the procedure, otherwise they permit him to benefit from his breach.
122

 

Similarly Collins has remarked “…trust and confidence should be regarded as irrelevant…for the 

reason that the whole purpose of such procedures is to resolve doubts of this nature.”
123

 The present 

writer agrees, but it should be noted that such contentions are not universally accepted. In Ali v 

Southwark London Borough Council
124

, an employee sought an interlocutory injunction against the 
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employer using disciplinary procedures not in her contract.
125

 The court decided that the employer 

already had no confidence in the employee. They could regain it only if the procedure they proposed 

was used, because if the employee was awarded an injunction the employer could never, for evidential 

reasons, dismiss them.
126

  

 

 Furthermore, a remedy can be adapted to make it available regardless of mutual trust and 

confidence.
127

 The court may grant what Macdonald calls a “Limited Purpose Order”.
128

 She describes 

how this permits a remedy to be available to the employee in the absence of mutual confidence, so 

long as they do not work with the employer, citing Irani, and Robb v Hammersmith and Fulham 

London Borough Council
129

 (hereafter Robb) as examples.
130

 In Robb an employee was dismissed by 

letter with no notice, due to a lack of confidence in his capability.
131

 The contention by the defendants 

that their absence of confidence prohibited an injunction maintaining the contract was rejected,
132

 

Morland J deciding it was no barrier to allowing the correct disciplinary procedure to be carried out,
133

 

given that the employee was to remain suspended from employment.
134

 Of course, whilst this approach 

may seem beneficial, it has been suggested that it is not adequate; the present writer is inclined to 

agree with Brodie that the duty of mutual trust and confidence between the parties requires that the 

employee should be entitled to continue as usual in employment, and not be suspended.
135

  

 

Various other situations have arisen in which mutual trust and confidence was considered an 

irrelevant consideration to specific implement. Brodie highlights the redundancy case of Anderson 

where an economic basis was the reason for redundancy, mutual trust and confidence being considered 

unimportant.
136

 In addition, the judgment in Powell led Brodie to contend that mutual trust and 

confidence is unnecessary in all but small workplaces.
137

 The employer was a large council,
138

 and 

there was no reason to doubt that the employee had good relationships with her immediate 

colleagues.
139

 Such observations were also made in the Australian case of Turner v the Australian 

Coal and Shale Employees’ Federation and Elcom Collieries Pty Ltd:
140

 “It is difficult to say that a 

relationship of mutual confidence must exist in the case of every person employed by a large corporate 

enterprise.”
141

  

 

Therefore, whilst it is clear that mutual trust and confidence is considered a hurdle to the 

availability of specific implement, with various considerations relevant to an investigation as to its 

existence, exactly how restrictive it is is questionable. Arguably, it is actually irrelevant in situations 

concerning variations of contract or disciplinary procedures, and the potential for the court to modify 

the remedy sought or take account of the realities of the workplace mitigate its force. One may 

conclude therefore that specific implement is still an available remedy for breach of contract by the 

employer despite the courts placing this hurdle in its path, given the clear evidence that in numerous 

cases the court was able to overcome it. 
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(4) The Adequacy of Damages – Too one dimensional? 

 

In addition to the presence of mutual trust and confidence, the employee must, in order to obtain an 

injunction or interdict from the court, prove that damages are inadequate for the breach he/she has 

suffered.
142

 This therefore provides a further hurdle to the availability of specific implement for breach 

of the employment contract by the employer. However two considerations must be explored: firstly, 

how easily the court can assert that damages are inadequate; and more importantly, whether monetary 

compensation should be allowed to limit the availability of specific implement.  

 

 Firstly, one must consider how easily the court may conclude that damages are not an 

adequate remedy for the employer’s breach of contract. Given that a majority of the cases discussed 

involved a dismissal in breach of contract, this will be our example. Our first point to note is that 

normally an employee may only claim damages for loss of wages as a result of an inadequate notice 

period. This is considered unsatisfactory from a Scottish perspective.
143

 In addition, an old rule from 

Addis v Gramophone Co Ltd
144

 dictates that damages “…cannot include compensation for the manner 

of the dismissal, for his injured feelings, or for the loss he may sustain from the fact that the dismissal 

of itself makes it more difficult for him to obtain fresh employment.”
145

 In the recent English case of 

Edwards v Chesterfield Royal Hospital NHS Foundation Trust
146

 therefore, it was held that 

“…damages were not recoverable for breach of contract in relation to the manner of dismissal even 

where the breach was of an express term of the contract of employment regulating the disciplinary 

procedures leading to dismissal.”
147

 This must therefore be advantageous to the employee seeking 

specific implement of his or her disciplinary procedures, as evidently the amount of damages available 

to the employee is already limited. Furthermore, in granting injunctions and interdicts, various other 

factors have influenced the court’s decision that damages are inadequate. Powell provides a good 

example. Here, damages would have failed to compensate for the employee’s disappointment in 

having lost the pleasure of fulfilling a more challenging post.
148

 Of course the court may not always 

conclude as such;
149

 however it is evidently not beyond its capabilities to decide that damages are an 

inadequate remedy for breach of contract. The availability of specific implement is therefore not 

overtly restricted. 

 

However, there is a broader tension in this area than the amount of damages available to the 

employee. Brodie questions the adequacy of damages for breach of the employment contract, asking 

whether, despite the importance of the financial reward to the employee, such a one dimensional 

economic consideration of the contract is acceptable.
150

 A clear supporter of specific implement, he 

highlights that “the granting of an injunction can ensure that the procedural protection allowed for in a 

contract is respected”.
151

This is not an unreasonable consideration as one is otherwise left in the 

situation Mr Justice Warner succinctly summed up: “If I were to decline the injunction sought…I 

would in effect be holding that…the defendant is entitled to snap his fingers at the rights of the 

employees under the blue book”.
152

 Ford and Gibbons, on considering raising the damages available to 

an employee dismissed contrary to their contractual disciplinary proceedings, draw attention to the fact 

that the employee is otherwise left in the same situation as they would be had their contract afforded 

them no additional protections.
153

 The same could be said for an employee unable to enforce their 

                                                 
142

 For example Hill (n 25) at 315 H – 316 A per Lord Denning MR and 320 E per Sachs LJ. 
143

 Brodie, Contract of Employment (n 50) para 20.02 – 20.03. 
144

 [1909] AC 488. 
145

 Addis (n 145) at 488 headnote. 
146

 [2012] 2 WLR 55. 
147

 Edwards (n 147) at 55 H - 56 A abstract. 
148

 Powell (n 61) at 196 B-C per Ralph Gibson LJ. 
149

 For example, Alexander (n 78) at 308 B-C per Aldous J. 
150

 Brodie (n 19) at 37 - 38. 
151

 Brodie (n 19) at 43. 
152

 Irani (n 41) at para 37. 
153

 M Ford and S Gibbons, “Remedying Dismissal Law”, in A McColgan (ed), The Future of Labour Law (1996) 

260 at 264. 



25 

 

contractual rights by specific implement. Of course, an assertion that the employee be entitled to claim 

specific implement is only relevant if he or she would benefit more from enforcing his or her rights 

than accepting damages. Particularly in the context of dismissal however, Donovan has highlighted the 

central role that employment plays in most individuals’ lives, and the impact that losing it may have 

upon their social life, home life and subsequent employment opportunities.
154

 The struggle for an 

employee dismissed in breach of contract to find subsequent employment is also considered by Ford 

and Gibbons: “With…improvements in information flows in the labour market, a worker wrongfully 

accused of misconduct or incompetence may be effectively debarred from working ever again…where 

prospective employers carefully investigate the past record”
155

. Evidently therefore, the ability to 

enforce their current contract - at least until a proper disciplinary procedure or notice period is carried 

out - by specific implement would avoid these disadvantages. What is also interesting is that 

arguments of this type have been applied to non-dismissal cases. In Hughes, the court stated “…the 

whole objection to this is nothing to do with money, it is to do with what their job is, what they feel 

they ought to be doing and their distress at being taken away from what they regard as important 

work”.
156

 Therefore, it would appear quite evident that in most situations, damages are inadequate and 

specific implement should be the alternative. This is particularly so in Scotland, given that specific 

implement is the primary contractual remedy.
157

 Damages should be irrelevant, arguably. 

 

Turning our attention to the situation where the employee is faced with dismissal in breach of 

contract however, Collins has suggested that an award of damages is the best way to ensure the 

employer complies with proper disciplinary procedures because of the monetary hit to its business.
158

 

With respect however, this argument is not sufficiently persuasive to conclude that damages are 

adequate in place of specific implement. Arguably, it does not consider the result for the employee 

who brought the action; any subsequent good behaviour of the employer will not benefit him or her if 

he or she has been dismissed. Furthermore, given the limitation on damages for wrongful dismissal, 

the amount awarded will likely have very little impact on the employer.
159

   

 

Two assertions can therefore be made upon the above discussion. The availability of specific 

implement faces the hurdle of finding damages inadequate. However, it is evident from the examples 

given that this may not be terribly difficult to prove. Furthermore, one may also assert that damages 

should never be considered adequate, as Brodie highlights: “If one accepts the foregoing analysis, an 

award of damages, irrespective of reforms to the law, would not and cannot adequately address the 

problem.”
160

 The present writer agrees. This requirement therefore does not, and should not, 

significantly restrict specific implement. 

 

 

C. TERMINATION OF THE EMPLOYMENT CONTRACT 
 

A consideration of the availability of specific implement for breach of the employment contract is 

incomplete without brief reference to the debate on contractual termination following repudiation. The 

definition of repudiation used in Chappell is “A man may repudiate his contract if he evinces an 

intention not to be bound by it”.
161

 Whilst normally a contract would not end following breach until 

the innocent party accepts; by contrast, the employment contract has been considered as not requiring 

acceptance, ending on some repudiations.
162

 Such methods are “the elective theory”
163

 and “the 
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automatic theory”
164

 respectively, and are relevant to our question as “The elective theory is…essential 

to the availability of…specific performance”.
165

 If the contract is over, the employee has nothing to 

enforce against the employer.
166

 Furthermore, if we rely on the injunction and interdict cases as 

evidence of the availability of specific implement, this argument is made for such remedies also.
167

 It 

is necessary therefore to consider in further detail, by reference to the case law, which theory is 

applicable to the employment contract.  

 

The older case law was mixed. In Hill, Sachs LJ and Stamp LJ seemed content to accept that 

repudiation alone by the employer failed to end the contractual relationship.
168

 By contrast, Sir John 

Donaldson in Sanders v Ernest A Neale Ltd
169

 distinguished Hill, deciding that the lack of confidence 

between the parties, unlike in Hill, dictated the contract end automatically upon breach.
170

 These 

contrasting opinions can be explained by reference to some employment related arguments that arise 

relevant to our context. A predominant argument in favour of the automatic theory was the 

unavailability of specific performance of the contract.
171

 This has been criticised however, as creating 

“…a rule about termination from rules about remedies”,
172

 and being its own downfall given that as a 

result of its adoption it would be hard for such a remedy to subsequently emerge.
173

 This idea is 

certainly disregarded in Scotland, with Brodie saying “…it would appear to be contrary to principle, at 

least in this jurisdiction, to allow a limitation in remedies to be used to negate a right”.
174

 One could 

even argue that it is obsolete given the emergence of the injunction and interdict cases.
175

 The 

automatic theory is also criticised strongly by Deakin and Morris, who draw on various judges to 

conclude that a failure to adopt the elective theory permits the employer to benefit from its breach, 

dictates the employee’s rights by unilaterally terminating the contract, and fails to appreciate the 

departure from the master-servant view of employment to the mutuality of obligations we now have.
176

 

A final argument in favour of the automatic theory however has been the question of the on-going 

relationship between the parties and its importance to the contract,
177

 although, given the above 

detailed discussion of mutual trust and confidence, this consideration need not be repeated again. 

 

However, it is arguable that the courts are currently applying the elective theory.
178

 In Gunton 

v Richmond-Upon-Thames London Borough Council
179

 (hereafter Gunton), a college registrar given 

one month’s notice of termination sought a declaration that his dismissal was void for failing to 

correctly follow the procedure for disciplinary dismissals, and that he was still employed.
180

 The Court 

of Appeal considered the dismissal’s effect on his contract. The judgment of Shaw LJ drew a 

distinction between “…where the repudiation takes the form of an express and direct termination of 

the contract…which is at once destructive of the contractual relationship”,
181

 and a repudiation that is 

less direct - perhaps as a result of a contractual variation - which may have a different outcome.
182

 This 
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was repeated in Rigby v Ferodo Ltd
183

, where the House of Lords, whilst not determining the 

applicable theory for a dismissal in breach of contract, considered all other repudiations of an 

employment contract to be governed by the elective theory.
184

 This distinction is criticised however, as 

the employer can take advantage of the breach and deny the employee protection against it when it is 

most needed: on dismissal.
185

 Luckily therefore, the remaining judges in Gunton and Rigby 

approached the issue differently. Buckley LJ in Gunton concluded that the unavailability of specific 

performance or the question of mutual trust and confidence, albeit when the breach is yet to occur, was 

insufficient to conclude that the elective theory did not apply to the employment contract.
186

 Equally, 

Brightman LJ said that despite the broken relationship between the parties, duties independent of the 

relationship could continue.
187

 What is more, the application of the elective theory was subsequently 

confirmed in Boyo v London Borough of Lambeth,
188

 (hereafter Boyo) where the Court of Appeal, 

considering the effect of a repudiatory dismissal based on frustration,
189

 saw all three judges concede 

that they were bound by Gunton.
190

 It would thus appear that the elective theory is currently 

applicable. 

 

However, caveats do exist. Take for example the contention of Buckley LJ in Gunton: “…in 

the absence of special circumstances, in a case of wrongful dismissal the court should easily infer that 

the innocent party has accepted the guilty party’s repudiation of the contract”
191

 [emphasis added]. He 

justified this on the assumption that once dismissed, an employee is not entitled to his or her wages. 

Instead, his or her remedy is damages which he or she must mitigate by finding an alternative job, thus 

accepting the employer’s breach.
192

 This is not supported however. In Boyo, Ralph Gibson LJ for 

example thought acceptance must be a deliberate act by the employee, and not simply assumed from 

his or her new employment.
193

  Unfortunately for the availability of specific implement however, the 

result for the elective theory if Buckley J was endorsed is that “…this most favourable position 

appears only formal…”.
194

 

 

A further caveat is the reluctance in Boyo to follow Gunton, demonstrated by Staughton LJ 

who, if not bound by authority, would have decided that the repudiation ended the contract.
195

 Whilst 

this has suggested to some that the case law is not as settled as it appears,
196

 in the recent Court of 

Appeal case, Société Générale, London Branch v Geys, 
197

the court considered that, at their level, 

Gunton was binding in regards to the termination of the employment contract.
198

 Appeal on other 

matters was granted to the Supreme Court however,
199

 so one hopes it will use this as an opportunity 

to finally decide whether the elective theory of termination applies to the employment contract. 

 

It would appear however that for the time being, the elective theory of termination of the 

employment contract applies, much to the benefit of specific implement. Should it be the case 
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however that the Supreme Court reverses this, it is submitted that it would not be fatal if we continue 

to rely on interdict and injunction to achieve specific implement given that they are intended to stop a 

breach happening,
200

 and could therefore be used whilst the contract still exists.    

 

Finally, Brodie notes how the cases in this area are all English, and queries which theory the 

Scottish courts will apply, showing a clear preference for the elective theory.
201

 The present writer 

would agree, especially given the primary nature of specific implement in Scotland.
202

   

 

 

D. CONCLUSION 

 
This discussion began with a reference to Lord Reid’s statement that “The law regarding master and 

servant is not in doubt. There cannot be specific performance of a contract of service…”,
203

 and an 

acknowledgement of evidence from writers which suggested that this old proposition was beginning to 

crack.
204

 It was this uncertainty which the writer wished to explore in order to clarify to what extent 

specific implement is an available remedy for breach of the employment contract. Upon examination 

of the case law the present writer concluded that these cases were examples of specific implement 

being granted. It is evident from a discussion of the cases and the various comparisons between 

specific implement and the remedies of injunction and interdict discussed, that such accusations were 

justified. Of course, various arguments have been discussed relating to mutual trust and confidence, 

damages and termination of the contract which demonstrated that barriers were being placed in the 

courts’ path. However, the writer hopes to have shown that such barriers are not overly restrictive and 

indeed, are largely irrelevant.  

 

 One may, however, query what the future holds for the remedy of specific implement in the 

employment context. Surely it is not too far removed to hope that specific implement will become 

available as a remedy in itself. Indeed the writer finds it curious that this has not become the case 

already, it being unsatisfactory that the employee must rely on injunctions and interdicts in an attempt 

to achieve specific implement-like results. Perhaps it has simply seemed too big a step for the court to 

take without authority. For the time being therefore, our conclusion must be that specific implement is 

an available remedy for breach of the employment contract by the employer, albeit simply as a result 

of another remedy. 

                                                 
200

 Above (n 21) and (n 23). 
201

 Brodie, Contract of Employment (n 50) paras 18.07 – 18.10. 
202

 Above (n 9). 
203

 Above (n 2). 
204

 Above (n 6). 



29 

 

 

 

AN ASSESSMENT OF THE EUROPEAN COURT OF HUMAN RIGHTS’ 

BALANCING OF THE RIGHTS TO PRIVACY AND FREEDOM OF 

EXPRESSION – IS IT SATISFACTORY? 
Jonas Gulde

*1
 

 
A. INTRODUCTION 

B. THE NATURE AND ORIGIN OF THE CONFLICT BETWEEN PRIVACY AND 

FREEDOM OF EXPRESSION  

C. AN ANALYSIS OF THE COURT’S JURISPRUDENCE – HOW DOES THE 

COURT BALANCE? 

(1)  1980s until early 2000s – A wide degree of protection for the freedom of expression 

(2)  Radio France – A notable shift towards privacy 

(3)  The recent developments - Towards procedural consistency? 

D. A CRITICAL ASSESSMENT – IS THE COURT’S BALANCING 

SATISFACTORY? 

(1) The lack of consistent balancing following the identification of a horizontal conflict 

(2)  The absence of transparency and predictability 

E. CONCLUSION – A CASE FOR PROCEDURAL CONSISTENCY 

 

 

A. INTRODUCTION 

 

This paper elaborates on the question whether, faced with a difficult task, the European Court 

of Human Rights
2
 has achieved a satisfactory balance between the two conflicting rights of 

privacy and freedom of expression. The focus lies on the two rights as guaranteed under 

articles 8 and 10 of the European Convention for the Protection of Human Rights and 

Fundamental Freedoms
3
 and the Court’s respective case law. Firstly, in order to understand 

the nature of the conflict and to underline the complexity of the problem, the two rights are 

briefly introduced, and the question of the Court’s responsibilities is considered. Secondly, the 

Court’s approach to the balancing of privacy and freedom of expression is analysed. 

Significant shifts over time and the absence of a systematic approach are highlighted. Based 

on these previous findings and a list of selected criteria, it is then discussed to what extent the 

Court’s approach to the balancing exercise has been satisfactory. It is argued that the Court’s 

approach lacks consistency and transparency. Ultimately this not only results in confusion at 

the level of national authorities when considering how to strike a fair balance, but similarly 

undermines “foreseeability” for the individual. Consequently, this article makes a case for the 

adoption of a procedurally consistent approach by the Court when striking a fair balance 

between the two Convention rights. 

 

 

B. THE NATURE AND ORIGIN OF THE CONFLICT BETWEEN PRIVACY 

AND FREEDOM OF EXPRESSION 
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Before engaging in a detailed analysis of the Court’s case law, some theoretical background is 

required. For the following assessment of the Court’s jurisprudence it is vital to understand 

the difficulty of delineating the scope of, in particular, the right to privacy as guaranteed under 

the Convention; the unavoidability of a horizontal conflict; and the resulting need to balance, 

as well as the difficulties and risks surrounding such a process.  

 

To start with, uncertainty prevails over the exact scope of the right to privacy under 

the Convention. Article 8(1) states that “[e]veryone has the right to respect for his private and 

family life, his home and his correspondence.” Notably, the Court has so far not adopted a 

clear-cut definition determining what falls within the scope of article 8.
4
 Arguably a number 

of cases have shown that privacy is not limited to seclusion, thus leading to the conclusion 

that a broader conception of the term has been adopted.
5
 Nonetheless, since “the boundary 

between the State’s positive and negative obligations […] does not lend itself to precise 

definition” the exact scope of the right remains unclear.
6
 The scope of the right to freedom of 

expression as provided for under article 10(1) ECHR is less controversial. As the Convention 

states, it covers the “freedom to hold opinions and to receive and impart information and 

ideas.”
7
 For good reasons, the Court “avoided defining exactly which activities are covered by 

art 10(1)”, yet its case law suggests coverage of at least written and spoken words, the 

dissemination of images or pictures and peaceful marches aiming to convey a political 

message.
8
  

 

The non-absolute nature of the articles is undisputed.
9
 In assessing the permissibility 

of interferences, a margin of appreciation is left to the states’ legislatures and courts giving 

them discretion to determine compliance with the provisions of the ECHR. In cases where one 

of the rights is invoked by the applicant, a two-stage test is to be applied. Firstly, the 

applicability of the provision needs to be established. Secondly, in cases of an interference 

with the right, it is to be ensured that the interference is (a) prescribed by law, (b) necessary in 

a democratic society and (c) pursues one of the legitimate aims listed under articles 8(2) and 

10(2) of the ECHR.
10

 Notably, the modus operandi is similar under both articles. Yet, 

whereas in the case of privacy the focus lies on the proportionality of the interference to the 

legitimate aim pursued, the decisive factor to justify an interference with freedom of 

expression is necessity in a democratic society.
11

 

Elaborating on the Court’s responsibilities reveals the difficulty of the task it is faced 

with when deciding cases in which privacy and freedom of expression conflict. In addressing 

the Court’s powers under the Convention one should note that it is, in the first place, up to the 

                                                 
4
 N Hatzis, “Giving privacy its due: Private activities of public figures in von Hannover v Germany” (2005) 16 

KCLJ 143 at 145. 
5
 P.G. v United Kingdom (2008) 46 E.H.R.R. 51 at para 56; Peck v United Kingdom (2003) 36 E.H.R.R 41  at 

para 57; von Hannover v Germany (2006) 43 E.H.R.R. 7  at paras 50-51. 
6
 von Hannover at para 57. 

7
 ECHR art 10 (1). 

8
 A Sharland, “Focus on article 10 of the ECHR” (2009) 14(1) JR 59 at 60. 

9
 ECHR arts 8(2) and 10(2). 

10
 U Kilkelly, “The right to respect for private and family life: A guide to the implementation of article 8 of the 

European Convention on Human Rights” (2001) Council of Europe Human Rights Handbooks No 1 at 8ff; M 

Macovei, “Freedom of expression: A guide to the implementation of article 10 of the European Convention on 

Human Rights” (2001) Council of Europe Human Rights Handbooks No 2 at 29ff; For art 10 cases see e.g.  

Lingens v Austria (1986) 8 E.H.R.R. 407 at paras 35-37; Jersild v Denmark (1995) 19 E.H.R.R 1 at para 31; 

Bladet Tromsö and Stensaas v Norway (2000) 29 E.H.R.R. 125 at para 58. As noted later within this paper, the 

Court applies a somewhat more principled approach to balancing in art 8 cases, see e.g. von Hannover (n 5) 

paras 56-60. 
11

 Ibid. 



31 

 

contracting states to ensure protection of the rights in question. In fact, the institutions of the 

Council of Europe fulfil primarily, a supervisory function.
12

 The Court’s jurisdiction 

consequently makes it the court of last instance in determining whether (1) an interference 

with a right is justifiable and (2) whether the assessment of facts on the domestic level 

conforms to the ECHR’s provisions.
13

 By being able to give a final ruling on a contentious 

case, the Court serves as a limit to states’ powers.
14

 As a general rule, however, cases are only 

admissible once all domestic remedies have been exhausted.
15

 

 

As the introduction of the two-stage test has shown, the Court’s supervisory function 

is relatively straightforward in cases where merely one Convention Right is invoked. 

However, this changes with the existence of a conflict between two Convention Rights. 

Throughout literature and jurisprudence – notably not only within the context of the ECHR – 

the protection of personal autonomy is considered to be the main reason to protect privacy.
16

 

Enabling the development of the individual’s personality is declared to be the overarching 

aim.
17

 Particularly the evolution of modern technologies and mass media has revealed the 

inherent difficulties in protecting privacy.
18

 Indeed, freedom of expression is considered a 

basic foundation of any democratic society and is viewed as playing a central part in the 

protection of other fundamental rights in society.
19

 This simplified discussion of underlying 

values has already revealed the inescapability of horizontal conflict in cases where both rights 

– privacy and freedom of expression – are invoked by the opposing parties in a case.  

 

Although consideration by the Court effects a change towards a vertical conflict – 

between state and individual – as opposed to two individuals; the conflict to be resolved in 

case of two conflicting Convention Rights remains on the individual level.
20

 As has been 

shown, both privacy and freedom of expression are considered to be worth protecting in a 

contemporary democratic society. Thus, a solution in the form of balancing the interests 

involved is required.
21

 The horizontal nature of the conflict and the principle of indivisibility 

require that equal weight shall be attached to each of the rights. Under these circumstances it 

would be reasonable to expect a change in the Court’s reasoning, going beyond the 

application of its standard two-stage test as outlined above.
22

  

Finally, it must be noted that – despite being a familiar process within most 

jurisdictions – the balancing exercise bears some evident risks which need to be kept in mind. 

In the context of the conflict between privacy and freedom of expression, the disputed nature 

of privacy is problematic. In the light of the Court’s hesitant attitude towards defining the 

scope of privacy as outlined above, significant disagreement prevails among both academics 
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and the courts.
23

 Consequently, privacy has been described as an “unusually slippery 

concept”, the “fuzzy perimeter” of which renders it difficult to define and apply.
24

 The 

immediate implications of such a lack of clarity for any court’s jurisprudence are as severe as 

they are obvious: how is a court supposed to judge consistently without a sound definition of 

a right? 

 

Moreover, remarkable shifts in understanding that can be identified across societies 

undermine the prospects of consistent balancing. Although going beyond the context of the 

ECHR, the different understandings of privacy and freedom of expression adopted within 

Europe and the U.S. are a good example. Whereas the liberal U.S. approach attaches the 

utmost priority to the freedom of expression, relating privacy primarily to the limitation of 

governmental intervention into one’s private life;
25

 privacy in the European sense – as shown 

above – is to be conceived as a much broader concept.
26

 Arguably, in light of a wide range of 

legal and societal traditions being merged under the ECHR, similar scenarios are possible 

between two jurisdictions within the ECHR context. Indeed, jurisprudence has shown that 

courts can derive different assessments of the same facts when applying their margin of 

appreciation.
27

 Although enabling a great degree of flexibility in order to take into account 

social, legal and technical developments this significantly puts predictability at risk.
28

 

 

By introducing the rights guaranteed under articles 8 and 10 ECHR, and the debates 

surrounding them, this section has provided a theoretical basis for the upcoming analysis. This 

paper will now highlight the lack of a clear-cut definition of the right to privacy, and the clash 

between the underlying values of personal autonomy and free dissemination of information 

which has been identified as being at the core of the conflict between the two Convention 

Rights. It has been argued that in the case of a horizontal conflict, the interests involved need 

to be weighed against each other and the Court should engage in a balancing exercise. In this 

context, going beyond the tests of necessity and proportionality appears to be the logical 

consequence. However, it has been shown that the balancing process is an inherently difficult 

task and by no means an “exact science”.
29

 In the absence of a clear framework governing the 

application of the rights, especially in the context of attributing a margin of appreciation to the 

contracting states, many risks are involved for the Court.  

 

 

C. AN ANALYSIS OF THE COURT’S JURISPRUDENCE – HOW DOES THE 

COURT BALANCE? 

 

Having briefly elaborated on the origin and nature of the conflict between the two Convention 

rights, as well as the Court’s task and the difficulty thereof; this section analyses how the 

Court has approached the balancing exercise. Three different stages in the Court’s approach to 

                                                 
23

 G Gomery, “Whose autonomy matters? Reconciling the competing claims of privacy and freedom of 

expression” (2007) 27 LS 404 at 412; M J Simon, “The right of privacy, the right to know: Which prevails?” 

(1977) Vol 3(1) Public Relations Review 5 at 11. 
24

 Whitman (n 18) at 1153; see similarly Barendt (n 21) at 14; Hatzis (n 4) at 145; J Rubenfeld, “The Right of 

Privacy” (1989) 102 Harv L Rev 737 at 750ff. 
25

 Barendt, Privacy and freedom of speech (n 21)  at 19ff; Rubenfeld (n 24) at 737; Whitman (n 18) at 1197. 
26

 For a detailed discussion on the application of the right to privacy under article 8 see Macovei (n 10) at 8ff. 
27

 E.g. von Hannover (n 5). This point is similarly made by G Brüggemeier, A C Giecchi and P O‘Callaghan, 

Personality Rights in European Tort Law (2010) 34. 
28

 Barendt, Privacy and freedom of speech (n 21) at 18-19. 
29

 Ibid at 21. 



33 

 

the conflict are identified, and serve as the basic structure of this section. Throughout this 

part, the apparent lack of a consistent approach is revealed. 

 

(1) 1980s until early 2000s – A wide degree of protection for the freedom of expression 

 

In the first cases in which both interests were invoked, the Court denied the existence of a 

horizontal conflict.
30

 Notably, most cases resulted from complaints under article 10 arising 

out of defamation cases and subsequent injunctions at national level.
31

 As a result, between 

the 1980s and the early 2000s a wide protection was granted to freedom of expression under 

article 10 of the Convention.
32

 Simultaneously adopting a narrow interpretation of article 8 

and not recognizing reputation as a self-standing right under the Convention, the “conflict” at 

hand was perceived as a conflict between, on the one hand, freedom of expression as a 

Convention Right and, on the other hand, reputation as a mere personal interest. As such it 

was at best protected under the International Covenant on Civil and Political Rights or 

national law. In this light the Court’s task was relatively straightforward.    

 

Approaching the case merely from the perspective of the right invoked,
33

 the standard 

two-stage test of “necessity in a democratic society” was applied. Elaborating on the meaning 

of necessity, the Court stated that it implied the existence of a “pressing social need.”
34

 In the 

same context, it held that restrictions to article 10(2) of the ECHR were to be “construed 

strictly, and the need for any restriction [to] be established convincingly.”
35

  

  

The press particularly benefitted from the wide range of protection granted to freedom 

of expression. Being proclaimed the “public watchdog” and as contributing to “one of the 

essential foundations of a democratic society”,
36

 protecting the press became an aim in itself. 

Not wanting to deter journalists from making critical statements in the future, the Court 

explicitly noted the need to avoid a “chilling effect” of judicial decisions.
37

 In this light art 10 

was understood as including not only protection of information that was “favourably 

received”, but similarly information that will “offend, shock or disturb.”
38

 Another important 

distinction made was the one between factual statements and value judgments or opinions. As 

the Court outlined, the latter were not to be subjected to a requirement of proof, since this 

would render it impossible to bring a defence.
39

 In Lingens (a case concerning two 

publications criticising a politician’s defence of a fellow politician, who had been accused of 

involvement with the SS infantry brigade) the Court started to identify different categories of 

claimants, primarily distinguishing private individuals from politicians.
40

 It clarified that in 

the case of politicians, the protection of a person’s reputation was “to be weighed in relation 

to the interests of open discussion of political issues.”
41

 As clarified in a later ruling, 

journalists publishing on issues of “public importance” were to be granted a greater freedom 
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of expression.
42

 Subsequent cases like Oberschlick reveal the elasticity of the underlying 

principles. Here, the Court stated that “calling a politician a Trottel in public may offend 

him”, but that in the instant case involving Mr. Haider “the word [did] not seem 

disproportionate to the indignation knowingly aroused” by the applicant, who at that time was 

a well-known and controversial politician in Austria.
43

 

 

 It should be noted that throughout this first stage the conflict between the two 

Convention rights was denied. First and foremost, a wide degree of protection was granted to 

freedom of expression. Justified by the importance and need for open discussion in a 

democratic society, a narrow interpretation of privacy, especially in cases involving 

politicians, was adopted.  

 

(2) Radio France – A notable shift towards privacy 

  

The Court’s approach changed significantly in the early 2000s. Starting with the ruling in 

Radio France, a clear shift towards greater protection of privacy can be identified.
44

 Here, the 

Court upheld the sanctions against a French radio station, which had been accused of 

inaccuracy and bad faith after broadcasting a bulletin about a former deputy mayor of Paris’ 

work as a supervisor within an internment camp. For the first time the Court acknowledged 

that “the right to protection of one’s reputation is of course one of the rights guaranteed by 

article 8.”
45

 This new perception not only shifted the Court’s reasoning towards recognising a 

conflict between the two Convention Rights, but similarly made the Court address the need to 

strike a “fair balance” between the interests of the individual and the society as a whole.
46

  

 

As stated within the theoretical considerations in section B of this paper, it would be 

reasonable to expect a change in the Court’s reasoning at this stage.
47

 Yet no distinctive 

balancing-test has been subsequently introduced.
48

 Instead, especially in the cases brought 

under art 10, the Court has continued to rely on reviewing the facts of the case from the 

perspective of the article invoked by the applicant
49

 and applying its art 10 test of “necessity 

in a democratic society”.
50

 Interestingly, the Court’s approach to cases filed under art 8 – to 

which the change in scope gave new impetus – has in some respects been more systematic.
51

 

Here, in addition to explicitly identifying the conflict, the Court has more frequently 

considered the perspectives of both rights. A good example is Pfeifer where the Court not 

only took into account the main principles governing the application of art 10, but also 

weighed the interests of arts 8 and 10 against each other.
52

  

 

Having recognised a conflict between two Convention Rights, the Court clarified that 

“freedom of expression calls for a narrower interpretation.”
53

 Despite falling short of defining 
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clear limits, this rejects the notion of freedom of expression being generally superior to 

privacy.
54

 In what might be interpreted as a direct consequence of this, the Court in its 

subsequent case law has paid increasing attention to outlining standards of journalism. 

Referring to the “duties and responsibilities” attaching to the exercise of the freedoms under 

art 10,
55

 it clarified that journalists should act in good faith, conform to journalist ethics and 

provide reliable and factually accurate information.
56

 

 

Elaborating on the protection under art 8, the Court made clear that, although in the 

first place, prescribing the abstention from “arbitrary interference by the public authorities” – 

privacy may similarly entail positive obligations for a state.
57

 Moreover, it recognised that 

there is a “zone of interaction of a person with others, even in a public context, which may fall 

within the scope of “private life”,
58

 arguably implying that privacy extends beyond seclusion. 

 

In addition to reconsidering its general approach to the conflict, the Court was required 

to further elaborate on its differentiation between categories of applicants. Thereby, the Court 

has largely relied on its two categories established in Lingens.
59

 First, politicians, who as 

“public figures par excellence” are subject to wider limits of criticism and can be lawfully 

deprived of their protection of privacy. Second, there are purely private individuals and those 

known for their non-official activities.
60

 Obviously this second group is not homogenous and 

may include a variety of persons.
61

 For example in Pedersen,- a case in which two television 

journalists had massively criticised a police investigation as having prejudged the question of 

guilt – 
62

 it was held that civil servants, although subject to wider limits of criticism, do not 

need to lay themselves open to the extent politicians have to.
63

 Moreover, in von Hannover – 

addressing the attempt of Caroline von Hannover, the eldest daughter of Prince Rainier III of 

Monaco, to prevent the publication of pictures from her private life – the absence of holding 

an official function became one of the decisive factors.
64

 So far the Court apparently did not 

see the need to further differentiate its categories. Building on its earlier introduced public 

interest criterion, however, the Court made clear that a person’s status alone should not be a 

decisive factor. Instead, the question whether a person’s activities create a legitimate public 

interest was similarly held to be taken into account.
65

 Notably, although remaining a vague 

indicator, this implies an important threshold ultimately avoiding public curiosity alone 

turning a private person or activity into a matter of public interest.
66

 In this context, it was also 

spelled out that publications only aiming to satisfy the curiosity of its readers do not count as 

contributing to a debate of general interest.
67
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All in all, the Court’s jurisprudence since the recognition of reputation as falling 

within the scope of art 8 in Radio France reveals important changes in the perception of the 

conflict. Indeed, in light of a more equal relationship between the two rights, more attention 

has been paid to spelling out the limitations to freedom of expression and the need to balance 

the interests. The increasing number of references to a conflict, thereby, signals the Court’s 

sensitivity.
68

 Despite this, there is still a lack of a systematic reference to balancing, and 

worse, no clear change or an improvement in procedural consistency within the Court’s 

approach. Moreover, general interest is still being invoked as a main argument to strengthen 

both rights, despite the absence of clear delineation; and therefore, the tensions persist.  

Consequently, it remains debatable to what extent the identified shift impacted on the Court’s 

reasoning. 

 

(3) The recent developments - A shift towards procedural consistency? 

 

Interestingly, the similarity in the Court’s approach and the transparency of its process in 

weighing the interests involved within three of its most recent cases provides some impetus 

for believing that the Court aims to increase the procedural consistency of its approach.
69

 The 

fact that Mosley and Von Hannover (No.2) had been brought under art 8 whereas Springer 

referred to a violation of art 10, further underlines this fact.
70

 In Mosley the Court started off 

its assessment with a reiteration of the basic principles governing both arts 8 and 10 ECHR.
71

 

Notably, this differed from the Court’s earlier approach of reviewing a case predominantly 

under the right invoked by the applicant.
72

 It then proceeded to weigh the risks and benefits 

involved in light of the circumstances of the given case.
73

 In Von Hannover (No.2) the Court 

even went a step further. As well as including a discussion of its jurisprudence on the margin 

of appreciation in the reiteration of basic principles at the beginning of its assessment, the 

Court for the first time, clearly listed a set of criteria to be applied by national authorities 

when balancing the two Convention Rights. Thereby, the criteria considered most relevant 

were: (a) the question whether the item in question contributes to a debate of general interest, 

(b) the popularity of the individual invoking art 8 and the subject of the report, (c) the prior 

conduct of the individual, (d) the content, form and consequences of the publication and (e) 

the circumstances under which the information was gathered.
74

 In the Springer case, separated 

from the Von Hannover (No.2) judgment at an earlier stage and decided on the same day, the 

Court added a sixth criterion to its list, namely the severity of the sanction imposed.
75

 

Although, quite sensibly, still resting on the Court’s previous case law this approach offers a 

level of transparency and system that has been absent in earlier cases. 

 

Though it is tempting to regard these cases as depicting an increase in procedural 

consistency and explicit balancing, the Court’s most recent balancing case refutes this 

impression.
76

 Only a little more than one month after the final judgments in the Von Hannover 

(No.2) and Springer, the Court in its Aksu ruling – although recognising the conflict and the 

need to strike a fair balance and despite some notable contributions to the states’ positive 
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obligations under art 8 – did not structure its review around or further develop its newly 

established list of criteria.
77

 In fact, this significantly undermined the transparency of its 

reasoning. It seems that the Court’s view that – “if the assessment was made in the light of the 

principles […] the Court would require strong reasons to substitute its own view for that of 

the domestic courts” – became the decisive factor.
78

 Indeed, relying on a reiteration of the 

major principles governing the exercise of both articles, the Court limited itself to reviewing 

whether the national court’s assessment took place in light of these.  

 

To conclude, this section has identified three different stages in the Court’s approach to 

balancing privacy and freedom of expression. Despite the Court for years denying the conflict 

at Convention level and narrowly defining the exceptions under art 10(2) ECHR, the 

recognition of the conflict at the beginning of this century has significantly strengthened the 

position of the right to privacy. Although a number of recurring criteria can be deduced from 

the Court’s case law, no self-standing test has been developed in order to assess the balancing 

exercise. As considered within the next section, this has led to significant criticism of the 

Court’s transparency and consistency. Notably, a number of recent judgments, by providing a 

clear list of criteria, have provided an impetus for believing that the Court aims to adopt a 

procedurally consistent approach. Yet, already in its first subsequent judgment the Court has 

deviated from this more systematic line of action.  

 

 

D. A CRITICAL ASSESSMENT – IS THE COURT’S BALANCING 

SATISFACTORY? 

 

Having analysed how the Court balances privacy and freedom of expression, and having 

demonstrated the significant shifts within its approach over time, the question arises to what 

extent the Court’s approach is satisfactory. Elaborating on this question it makes sense to start 

by identifying a list of criteria to be considered. Smet spells out two requirements for a 

balancing-approach to be considered constructive. Firstly, the correct identification of the 

conflict and, secondly, the resolution of that conflict by means of transparent and coherent 

reasoning.
79

 By adding the dimensions of consistency in approach to the first, and 

establishment of predictability to the second criterion, this paper slightly modifies this list.  

 

Analysing how the Court approaches the balancing exercise, the last section has 

already touched upon the first criticisms, namely the lack of a distinct test and a consistent 

approach. Structuring the assessment around the criteria laid out above, this part proceeds 

with critically analysing the Court’s practices.  

 

(1) The lack of consistent balancing following the identification of a horizontal conflict 

 

Following through on the main shortcoming already identified within the analysis, it needs to 

be stressed that the Court still lacks a procedurally consistent approach to its analysis
80

 

Although recognising a conflict between the two Convention Rights and the need to strike a 

fair balance the effect of these changes on the Court’s line of action remains minimal. This 

papers’ analysis has shown that a list of recurring general principles has been developed. Yet, 
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these have neither been applied consistently, nor been translated into a distinct test.
81

 The 

implication of the Court’s continued reliance on the tests of necessity and proportionality 

under arts 8 and 10 ECHR, however, might be crucial. In this context, Smet hints at the risk of 

preferential framing. As discussed above, any application brought before the Court transforms 

a conflict between two individuals into a vertical conflict between state and applicant. In his 

eyes this entices the Court to focus primarily on the right invoked by the applicant. As a 

consequence, the other individual’s human right is eclipsed.
82

 In light of the previous findings 

it is, thus, argued that the Court’s approach to a case predetermines the outcome.
83

  

 

A second point undermining the Court’s prospects for consistency is the prevailing 

lack of a clear definition of the scope of the guarantees and duties arising, in particular, under 

art 8 ECHR.
84

 Leaving aside the ongoing debates about the concept of privacy as touched 

upon within section B, the Court’s jurisprudence remains vague on the delineation of 

important criteria. Thus, for example the distinction between claimants – at present limited to 

the public-private dichotomy – does not correspond to the complexity of classifications the 

Court is faced with in most of its cases. Although equipping the Court with a latitude of 

judgment to handle difficult cases, and while the Court’s practice of extending its reasoning 

where necessary – to classify for example celebrities
85

 or civil servants
86

 – so far has not been 

unreasonable, the simplifying dichotomy does render consistent balancing, inherently 

difficult. Indeed, it rather reveals a case-by-case character of the Court’s assessment.  

 

Finally, the remaining lack of clarity about the Court’s role further undermines 

consistency. The, at times, fundamental divergence in opinion between judges on this topic 

stresses the importance of this discussion. By arguing that “national authorities are in 

principle better placed than [the] Court to assess whether or not there is a ‘pressing social 

need’ capable of justifying an interference” the Court in MGN basically limited itself to 

reiterating and confirming the domestic court’s reasoning.
87

 As a consequence, showing his 

resentment, dissenting Judge Björgvinsson declared the approach to be “inconsistent” with the 

fact that the Court usually “makes its own independent assessment of the facts involved.”
88

 

Interestingly, Millar criticised the Court’s judgment in Pedersen for the same reasons.
89

 Quite 

contrastingly, the dissenting judges in Springer held that – as long as the criteria are taken into 

account – the Court should refrain from making an additional independent assessment.
90

 As 

clarified within the first section of this paper, contracting states’ authorities enjoy a margin of 

appreciation in the interpretation of the provisions. Thus, primarily having a supervisory 

function, the Court has quite sensibly made clear that as long as an assessment of facts took 

place within light of its general principles – vague as they may be – the Court would “require 

strong reasons” to interfere with a domestic decision.
91

 This interpretation of its own task is 

reasonable and correct. Nonetheless, it does not justify abstaining from making an 

independent assessment. Instead, in order to create procedural consistency, assessing the facts 
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on its own based on a fixed set of criteria should be the rule. Only subsequently should the 

Court revisit the compliance of the national decision. 

 

To conclude, despite by now recognising the conflict between the two Convention 

Rights, due to the lack of a distinct test, vague criteria and a variation in understanding of the 

Court’s task, it remains impossible for the Court to decide consistently. Despite having 

developed a number of principles to be considered, especially in light of the margin of 

appreciation granted to states’ authorities and the importance of context in each case, it 

appears that the Court acts to fulfil its supervisory function on a case-to-case basis rather than 

aiming for the establishment of a clear-cut framework to its approach.  

 

(2) The absence of transparency and predictability 

 

Considering the second set of criteria: transparency and coherence of reasoning, as well as the 

overall aim of restoring predictability, further doubts are added as to whether the Court’s 

approach to balancing is satisfactory. To start with, some cases reveal the lack of a 

reproducible line of reasoning. In Lindon, for example, the Court rejected the general need to 

distinguish between statements of facts and value judgments, just to find a few lines later that 

in the given case, due to the involvement of real characters and facts, such distinction 

“nevertheless” needed to be made.
92

 In the same case, considering the status of the involved 

politician Le-Pen, the Court after reiterating its case-law limiting the privacy of politicians, 

“nevertheless” found the domestic courts injunction to be reasonable.
93

 In both instances it is 

not the finding as such, but the lack of explicit reasoning put forward that is to be criticised. 

Even more striking is the Court’s judgment in Karako.
94

 Here the Court not only reverted an 

application under article 8 into a case under article 10, but additionally denied the existence of 

the conflict on the basis that “reputation has only been deemed to be an independent right 

sporadically”.
95

 Although to some extent justifiable in context of the Court’s late shift 

towards recognising the right of reputation as covered by article 8 in Radio France, this 

finding obviously contradicts the Court’s approach ever since. It thus, triggers both 

unpredictability and inconsistency.  

 

Moreover, it is frequently criticised that the identified shifts over time remain largely 

unexplained, consequently, triggering incomprehension and uncertainty. To give an example 

for the first, the focus on the protection of reputation after the Radio France ruling obviously 

conflicts with the Court’s earlier case law under which priority of freedom of expression was 

presumed. For supporters of freedom of expression, this simply elides previous generations of 

Strasbourg judges.
96

 This is particularly relevant with respect to divergent findings in similar 

cases. For example, whereas the defamation of a controversial politician was found to be 

reasonable in Oberschlick,
97

 it was considered excessive in Lindon.
98

 In light of the 

unexplained shift that took place in between the two judgments this raises significant 

questions, not only about consistency and transparency, but similarly about the implications 

of changing generations of judges. Outright supporters of media freedom have claimed that 

although implying objectivity, balancing allows the judges’ own opinions to decide a case.
99
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Even if not wanting to go that far, one cannot but consider that shifts over time might to some 

extent be attributed to the changing attitudes of judges. 

 

Finally, it can be argued that most of the raised criticisms – the lack of consistency, the 

irreproducibility of some judgments and the lack of explanation or transparency underpinning 

the shifts – create an impression of unpredictability which should be avoided by any court. 

Indeed, predictability is important at more than one level. First, the lack of it renders the 

national authorities’ task of balancing in line with the ECHR inherently difficult. A telling 

example is the Petrina case.
100

 Here, in light of its shift towards recognising reputation as 

falling within the scope of art 8, the Court ruled in favour of the applicant and dismissed the 

national courts’ assessment relying on the Lingens judgment.
101

 Second, as has been stressed 

by the Court on several occasions,
102

 a lack of ‘foreseeability’ leaves the individual with a 

non-negligible degree of uncertainty of its rights and duties under the Convention. Notably, 

this affects presumptions of privacy as well as, for example, considerations about the 

lawfulness of publications. 

 

 Overall, the instances considered reveal the lack of transparency in the Court’s 

reasoning. Some decisions or shifts even remain largely unexplained. Raising questions about, 

for example, the impact of judges, not only supporters of freedom of expression, but similarly 

judges have expressed their resentment about the Court’s reasoning. The resulting perceptions 

of a lack of predictability are especially worrying.  

 

To conclude, despite recognising the conflict between two Convention Rights and the 

need to strike a “fair balance”, the Court does not meet most of the criteria set out in the 

beginning of this section. Judging the Court’s approach it is, however, sensible to keep in 

mind that the Court’s hesitant attitude actually might be intentional and that its approach 

could similarly be considered as rights-protecting. In fact, by adopting, for example,  a clear-

cut definition of the right to privacy the Court would similarly clarify what does not fall 

within the scope of art 8 ECHR. Nonetheless, given the identified uncertainties in terms of, 

for example, predictability and transparency, the final section makes a clear case for more 

procedural consistency within the Court’s approach. 

 

 

E. CONCLUSION – A CASE FOR PROCEDURAL CONSISTENCY 

 

Having analysed how the Court approaches the balancing exercise between the rights to 

privacy and freedom of expression, and having elaborated on the extent to which it can be 

considered satisfactory, some of the findings must be highlighted.  Moreover, a case is made 

for more procedural consistency within the Court’s approach. 

 

Examining the Court’s approach to balancing; two noticeable stages and one recent 

development have been identified within this paper. In the light of its Lingens
103

 judgment, 

the Court for years denied the existence of a conflict between the two Convention rights, and 

granted a wide level of protection to freedom of expression. Ever since Radio France,
104

 

however, more protection has been offered for privacy and a need to balance has been 
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101
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recognised within most cases Largely relying on its tests of necessity and proportionality, a 

list of recurring principles can be identified throughout the Court’s jurisprudence. Examples 

include the status of the applicant and the level of public interest in the discussion.
105

 These 

are, however, not applied on a consistent basis. Due to their similarity in approach, and their 

spelling out a distinct list of criteria to be considered in the balancing process, three recent 

cases have been highlighted.
106

 Yet, in light of  the first subsequent judgment deviating from 

this newly-applied consistency, the impact of these rulings on the Court’s future approach 

remains questionable. 

 

Moreover, although acknowledging the difficulty inherent to the balancing task, it has 

been shown that the Court falls short of meeting crucial criteria that would make its approach 

satisfactory. First, not having spelled out a distinct test or a clear delineation of the rights and 

duties, in particular, under article 8 ECHR, and not having adopted a clear-cut understanding 

of its own role, the Court alternates in its approach. Second, as a direct consequence of the 

first set of findings and due to decisive factors in judgments remaining vague or unexplained, 

the Court’s reasoning at times lacks transparency. Notably, the findings of inconsistence and 

non-transparency significantly undermine predictability for both the national authorities, in 

balancing on the domestic level, and the individual exercising its rights. Due to the severity of 

the negative side effects resulting from the Court’s inconsistency it is submitted that these 

clearly outweigh any potentially intended positive- and rights-protecting effects. 

 

Consequently, this paper concludes by making a case for more procedural consistency 

within the Court’s approach. In this context it is worth keeping in mind the recent Mosley, 

Hannover (no.2) and Springer judgements
107

 as mentioned above and discussed in more detail 

in section C. Introducing and considering a recurring list of criteria, the Court, within these 

cases, created a de facto “procedure” for its balancing exercise. Even if, for sensible reasons, 

refraining from adopting a clear-cut definition of the scope of the rights under the ECHR, and 

even if wanting to maintain the Court’s latitude of judgment, an increase in procedural 

consistency would clearly counteract the identified claims of a lack of transparency and the 

resulting uncertainty. In fact, applying a consistent procedural approach would provide a good 

framework of reference for the Court’s reasoning. Consequently, it would become easier to 

comprehend the Court’s judgment for both individuals and judges. In other words, it would 

re-establish predictability for the individual and would help national judges to judge 

consistently. Moreover, it would work against the risk of preferential framing. Ultimately, an 

increase in procedural consistency would, help the Court to render its balancing more 

satisfactory without giving up on its latitude of judgment.  
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A. INTRODUCTION 

 

Scots law recognises a unilateral promise as a standalone obligation. This makes Scotland 

fairly unique in comparison to other jurisdictions1 most notably England.2 A unilateral 

obligation is independent from a contract. As explained by Lord Stair, a promise is “simple 

and pure, and hath not implied as a condition the acceptance of another.”3 Arguably, Stair’s 

statement is no less apt today. The promissory analysis is clear and simple. Scots law 

understands a promise as X promising to Z to do y.  In many ways it is simple because a 

promise in Scots law does not require Z’s acceptance to become binding.4 Unlike a contract, 

which requires the offer to be accepted, a promise is a unilateral obligation. It is within this 

framework that a promissory analysis of obligations can play an important role in explaining 

aspects of commercial practice. In other words, it can be applied in several circumstances in 

order to help us understand and explain the obligations commercial parties owe to each other.  

 

This paper discusses the application of a promissory analysis in comparison to a 

contractual analysis. The Scottish concept of promise will be compared with the alternative 

concepts and analysis used in England and Wales. This will help emphasise the practical 

value of a promissory analysis. Therefore, four circumstances where the promissory analysis 

plays an important role will be considered: (i) options, (ii) collateral warranties, (iii) letters of 

obligation and (iv) advertisements of reward. These four circumstances showcase, through 
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contemporary case law and legislative reform, that the promissory analysis is, alive and well, 

and of use in modern legal systems. 

 

B. THE ROLE OF UNILATERAL PROMISE IN SCOTS PRIVATE LAW 

 

(1) A well-trodden path with Scots private law literature                                   

 

The practical and doctrinal advantages of using a promissory analysis of transactions are well 

established in legal literature in Scotland. Half a century ago, T B Smith, in Pollicitatio – 

Promise and Offer,5 suggested that the approach of unilateral promise could be applied to 

advertisements of reward. Subsequent authors have also stressed the value of this analysis. J J 

Gow for example, in Mercantile Law,6 explains that unlike English lawyers, Scottish lawyers 

have no difficulties in analysing the legal implications of commercial letters of credit. A letter 

of credit can be viewed as a unilateral obligation that is enforceable because of its promissory 

nature. Professor McBryde, in Promises in Scots Law,7 also suggests that an offer of reward 

can be treated as a unilateral promise.8 Indeed, the promissory analysis benefits Scots law in 

dealing with firm offer situations. In this context, because of the strict nature of promises, the 

offeror is bound to keep his offer on the table until the stated period lapses.9 Professor 

MacQueen, in “Offers, Promises and Options,” also discusses some commercial transactions 

in which the promissory analysis plays an important role.10 Therein, Professor MacQueen 

shows how an option to purchase property utilises a promissory analysis. Lastly, Martin Hogg 

proposes, inter alia, that promises are useful in pre-contractual analysis. In his treatment of 

unilateral promise, Martin Hogg points out that promises concerning tendering, and promises 

attached to an invitation to treat, are still widely relied upon in Scots law.11 

 

(2) An overlooked doctrine by Scottish courts 

 

Notwithstanding, and with some exceptions, it appears the promissory analysis has been 

somewhat unpopular, or at least neglected, by Scottish courts. This is observable in a number 

of cases where the courts prefer to analyse obligations through a contractual lens. In Miss 

Agnes Christina Malcolm v Mrs. Agnes Traill or Campbell,12 the pursuer, on the basis of a 

written document submitted that the defender had sold her a house. The Court held that the 

document was one side of a bilateral contract; not a unilateral promise to sell. Similarly in 

Morton’s Trs v The Aged Christian Friend Society of Scotland13, Morton offered to pay the 

Society £1000 by ten annual instalments of £100. The offer to pay, which the committee 

accepted, was contingent upon the Society observing its constitution. Morton paid the 

instalments every year; but, he died with two unpaid instalments left. The Court held that 

there was a contract between Morton and the Society.14 
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 It is noteworthy, in a jurisdiction where unilateral promise is recognised. that the 

preferred approach is contractual. The preference for the contractual analysis may be rooted in 

the fact that Scotland is a mixed legal system. Even though the reception of Canon law and 

the jus commune15 in Scotland facilitated the development of the promissory analysis, English 

law remains an important influence in Scots contract law. Of course, because a unilateral 

promise lacks consideration English courts do not generally enforce promises. In spite of this 

general rule, the English courts will recognise a promise when contained in a deed. 

 

 Probing further, it may be the case that using a contractual analysis is less demanding 

than using a promissory analysis. In Scots law, even though there is no requirement for a 

contract or a promise to be in writing16 a promise must be in writing if it is a gratuitous 

unilateral obligation. However, the latter is not required for promises undertaken in the course 

of business.17 Therefore obligations arising from the contractual analysis are easier to spot as 

they can be concluded either orally, in writing, or by the conduct of the parties. This stands in 

stark contrast to a unilateral promise that might need to be written down. Additionally, there is 

much academic controversy regarding the meaning of gratuitousness. As the Requirement of 

Writing (Scotland) Act 1998 does not provide a definition for “gratuitous” its meaning is 

uncertain.18 This too may make a contractual analysis more appealing to parties. 

  

These reasons aside, the following sections are an attempt to emphasis the benefits of 

a promissory analysis. These sections demonstrate that the reasons for adopting a promissory 

analysis remain as salient as ever and should be adopted more frequently in Scottish courts. 

 

C. OPTIONS 

 

An option is frequently used - but not restricted - to describe a “right given to a party which 

may be exercised to secure some benefit for that party.”19  This type of option could be for the 

purchase of property, at some future date, which is granted to a lessee.20 A prime illustration 

of such an option is a clause contained in a commercial lease of property. Examples can be 

found in Davidson v Zani21, Bisset v Aberdeen Magistrates22 and The Advice Centre for 

Mortgages v McNicoll.23 

 

 Keeping in mind that options can take a number of forms, there are three main 

approaches to analysing them: (i) unilateral contract; (ii) offer as part of a contract; and (iii) 

unilateral promise. With any approach, the person in receipt of the option has to exercise the 

option for it to be enforceable.  
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(1) Options as a unilateral contract (English law) 

 

The approach of seeing an option as a unilateral promise is not possible under English law. In 

English law, under the doctrine of consideration a unilateral promise is not legally binding.24 

On this legal construction, a valid option must have consideration to be recognised by the 

courts. Like an offer of reward25 valid options are treated as unilateral contracts on the basis 

that only one party has a contractual duty.  

 

 Three years before the Harvela case - a leading case on unilateral contract - Lord 

Diplock gave a speech describing an option as a unilateral contract.26 In Sudbrook Trading 

Estate v Eggleton27, a tenant of lease was given an option to purchase the freehold of the 

property at an agreed price. The tenant sought to exercise the option but the landlord refused. 

The landlord claimed that the option could not be enforced because it did not contain a 

specific price. It was held that the option was enforceable. Lord Diplock described the option 

as a unilateral contract, conferring a right to buy upon the lessee. Nonetheless, he went on to 

say that the unilateral contract would not give rise to an obligation until a notice of intent to 

exercise had been declared.28 Correspondingly, it has been criticised that this explanation is 

not precisely what Lord Diplock meant when he said “options as unilateral contracts.”29 

Instead, he seems to suggest that the option was, in itself, the contract (which was unilateral). 

Ergo, when the option is exercised, it transforms the unilateral contract into a bilateral 

contract.30 This appears to be an overly complicated analysis. 

 

(2) Options as an offer, or firm offer (Scots law) 

 

In Scots law, an option may be considered as a firm offer.31 A conventional use of an option is 

for the purchase of heritable property.32 In this situation, an option is treated as an offer 

guaranteed to remain open for a specific period.33 The binding nature of the option is of the 

same species as a firm offer - the promise to keep the offer open for a specific time frame.34 

 

 The approach of considering an option as a firm offer can be found in Hamilton v 

Lochrane.35 Here, Lord Trayner states that the nature of an option is that of a firm offer. An 

acceptance, as the method of exercising the option, is required so that the contract of sale is 

concluded.36 Professor Walker also explains that the exercise of an option is required. 

Otherwise, there is no concluded contract.37 
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 Per contra, if the option is for the purchase of heritable property, the notice of 

intention to exercise the option cannot be regarded as an acceptance. This is evident, as some 

of the requisite formalities are still demanded38 (unless the offer and acceptance are in 

writing).39 This advances the idea that the parties have to conclude the agreement again. To 

put it differently, this connotes that the person that is granted the option lacks the right to 

exercise it. In this way, it seems that it would be better to analyse an option as a unilateral 

promise avoiding this complication.  

 

(3) Options as a unilateral promise (Scots law) 

 

This all being said, most of the Scottish authorities do seem to regard an option as a unilateral 

promise.40 Subject to the payment of the purchase price, an option for the purchase of 

heritable property is treated as a unilateral promise to sell.41 There are a number of cases that 

support this view. For example, as cited by Gloag, the Outer House of the Court of Session 

has decided that options are obligatory in their own right.42 Also, feu dispositions43 and 

leases44 are other examples of promissory options.  

 

 In contrast with the English unilateral contract approach, the unilateral promise makes 

case analysis more precise. There are two stages and two obligations when constituting a final 

contract. Initially, at the promissory stage, it is only the promisor - who gives the option - that 

is bound to the terms and conditions stated in the option. The next stage concerns the actual 

contract of sale, with respect to an option to purchase property. It takes effect when the 

promisee declares his or her intention to exercise the option.45 In this situation, Professor 

MacQueen opines that the notice of the promisee can be regarded as an offer to enter into a 

contract. The promisor is bound to accept.46 In Sudbrook Trading Estate, applying the Scots 

law approach, it can be surmised that the landlord granted the tenant an option to purchase the 

property, and the option was enforceable based on the obligatory nature of the promissory 

analysis.  

  

As an option is regarded as a unilateral obligation, the promisee does not need to 

accept the option. Instead, he or she is merely the recipient of a unilateral binding declaration. 

The promisor is the only party bound by the option. The promissory approach also makes case 

analysis easier, when comparing it to the firm offer, because it avoids problems arising from 

the exercise of the option.47 Moreover, if options are about the purchase of heritable property, 

the exercise of the option is not required to be in writing.  

 

 It should be noted, as a caveat, that there are also limitations when considering an 

option as a unilateral contract. To demonstrate the point, if the option is for the purchase of 
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heritable property48 formal writing may be necessary to fulfil the option requirements. In this 

light, it becomes questionable as to whether or not the option requires the negotiation of a 

further contract. In addition, as the promisee is not obliged to perform any duties, a question 

arises where the option is accepted but the promisee subsequently revokes the acceptance.49  

 

 As mentioned, there have been a number of cases in which options are regarded as 

unilateral promises. Even so, in a recent case the Court of Session treated an option 

differently. In Playfair Investments Ltd v Anielka Karus or McElvogue, the Outer House dealt 

with the issue of whether section 160 of the Bankruptcy and Diligence (Scotland) Act 2007 

changed the law regarding the effect of an inhibition on the existence of a prior obligation to 

sell.50 It was held that “an inhibition does not strike at a transaction which the inhibited person 

is bound to carry out as a result of a pre-inhibition obligation.”51 In analysing an option, the 

Court described it using the contractual analysis. It concluded that an option took the form of 

offer and acceptance, rather than a unilateral obligation.52 Interestingly, it becomes important 

to ask whether or not the promissory analysis of option would have changed the Court’s 

decision in Playfair. In response to this quandary, using the promissory analysis may not have 

changed the decision. Because an option is treated as a unilateral obligation, it would also be 

considered a pre-inhibition obligation. Yet, as acceptance of the option is not required under a 

promissory analysis of options, the promissory approach would, yet again, make the case 

analysis more straightforward in comparison with the offer and acceptance approach taken 

under a contractual analysis of an option. 

 

 

D. COLLATERAL WARRANTIES 
 

Collateral warranties refer to documents furnished by a contractor, subcontractor, professional 

consultant or construction team as a guarantee on construction work53   (also sometimes 

known as a duty of care agreement or a duty of care deed).54 In short, collateral warranties 

create legal duties that would not otherwise exist between parties.55 

 

Under English tort law, and the Scots law of delict, there are limitations on the 

remedies available to a subsequent purchaser of the building for defects arising from the 

initial construction process. Accordingly, this has led to a use of collateral warranties. These 

warranties set up a duty of care, with respect to defects that arise out of negligence, where the 

construction team or contractor can be held liable.56 The use of collateral warranties has been 
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more common following the House of Lords57 decision in Murphy v Brentwood DC.58 Here, 

the Lords held that a contractor had no liability in tort for the negligent application of building 

regulations. It is observed that today in the United Kingdom it is quite rare to see a 

construction project where the contractor does not issue a collateral warranty.59 

 

 Without collateral warranties, it would be very difficult for a buyer to claim losses. 

From a contractual perspective though an aggrieved party could simply sue up the contractual 

chain it usually does not.  Consequently, a direct contractual claim is normally available only 

if third party rights in favour of the relevant party are provided. Otherwise, that party will not 

be able to make any claim for losses from a contractor involved in the construction progress.60 

As for direct claims in tort, such a claim against the architect or the contractor is unlikely to 

succeed.61 Resultantly, collateral warranties are used because there are no suitable remedies in 

contract or tort law.  

 

 Recently, a Scottish court analysed the legal effects of collateral warranties in Scottish 

Widows Services & Anor v Harmon/CRM Facades Ltd.62  The Outer House of the Court of 

Session heard legal arguments centred on the effectiveness of collateral warranties assigned to 

a sub-tenant. The Court was asked to decide whether or not the collateral warranty issued by 

the granters was legally enforceable. The Court decided that the party who originally provided 

the collateral warranty was legally bound to the obligations.  

 

 The purpose of a collateral warranty, as explained by Lord Drummond Young, is “to 

ensure that the party who suffers loss has a right of action against any contractor or member 

of the professional team who has provided defective work.”63 More to the point, the 

fundamental purpose of a collateral warranty is to “provide a right of action to a person who is 

liable to suffer loss as a result of defective performance of a building contract or a contract for 

professional services in connection with a building project.”64  Collateral warranties are 

legally binding because “there is no reason that any person who becomes liable for the cost of 

repairing a defect in a building should not be entitled to sue for the cost provided that he is the 

beneficiary of a collateral warranty granted by the person responsible for the defect.”65 

 

 According to the Court, a collateral warranty constitutes a separate contract between 

the person who gives the warranty and the beneficiary. By providing a collateral warranty, 

“the granter undertakes that it will perform specified works to a standard of competent 

workmanship (in the case of a contractor), or will provide specified services and observe 

proper professional standards of skill and care (in the case of an architect or engineer).”66 If 

the party who provides a collateral warranty fails to perform their duties to the required 

standard, “the grantee can raise an action to compel such performance; that applies in any 
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case where an action of specific implement is competent.”67 Alternatively, “if the grantee 

suffers financial loss as a result of the defective performance, it may raise proceedings against 

the granter in order to recover the amount of that loss.”68 In such a case, “the primary loss 

resulting from defective performance is a physical defect in the building.”69 

  

 

Even though the courts analyse collateral warranties using the contractual approach – 

assuming that they constitute a contract between the granter and the grantee – it is possible to 

treat a collateral warranty as a unilateral promise under Scots law. There is no difficulty in 

applying a promissory analysis.  

 

 Under the promissory outline, the grantor of a collateral warranty promises the 

beneficiary that he will provide repairs in the case of a defect during construction. By using 

this logic, a contractor cannot deny a party the right to bring a claim of loss for defects where 

there is an entitlement under a collateral warranty. The obligation in a collateral warranty 

takes effect once a grantor provides a collateral warranty to the grantee. Acceptance by the 

other party is not necessary. Again, adopting a promissory approach is beneficial, making 

doctrinal analysis clearer.  
 

 

E. LETTERS OF OBLIGATION 

 

In Scotland, a conveyancing solicitor acting for a seller of heritable property grants letters of 

obligation. The idea behind a letter of obligation arises from the fact that, in sales of heritable 

property, there is a gap between the date of settlement and completion of title. This gap could 

cause a problem for the buyer. This stems from the fact that in Scots law ownership of 

heritable property passes from seller to buyer when the disposition is registered. Since the 

buyer normally pays the price before the date of registration, theoretically, there is a risk to 

the buyer during this period. For example, one might suppose that the seller could become 

bankrupt before transferring ownership through registration or that the seller may act 

fraudulently through a sequence of double grants. Of course there are solutions to these 

problems but one way to cover risks of this nature is the seller’s law firm granting a letter of 

obligation to the buyer. This has been a key part of the conveyancing process in Scotland. 

This procedure covers the gap period between the settlement date and the date of title 

registration.70 

 

 Though letters of obligation are a fundamental part of Scottish practice, and there have 

been cases where the courts have enforced their legal effects71, the record indicates that 

Scottish courts have not defined letters of obligation in legal terms.72 Irrespective, a letter of 

obligation is defined by Scottish scholars as “a guarantee by the seller’s solicitor that the land 

certificate will contain no exclusion of indemnity and show no entries prejudicial to the 

purchasers, and also that the answers in the form of 1 or 2 remain correct as far as the sellers 

are concerned.”73 By providing a letter of obligation, the seller’s solicitor guarantees that 
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during the gap period, no problem will arise from the transaction.74 Because of this, the 

solicitor’s obligation has nothing to do with the client.  

 

In spite of this, it has been criticised that “there is no accessory contract between the 

solicitors to the contract between the parties.”75 In a like manner, it has been argued that it is 

better to consider a letter of obligation as a unilateral promise. Unlike a contract, it is a 

unilateral promise gratuitously created by the seller’s solicitor.76 This suggestion practically 

reflects that “solicitors speak of granting letters of obligation, not of contracting a letter of 

obligation.”77 Beyond this, the form of a letter of obligation is an actual letter.78 The seller’s 

solicitor signs the letter, and addresses it to the buyer’s solicitor. If the letter of obligation is 

breached, the buyer or the buyer’s solicitor can enforce the remedy for breach.79 The person 

who incurs liability is the seller’s solicitor not the seller.80 Alternatively, it could be said that 

the seller’s solicitor is a guarantor of the seller.81 In any case, if the letter is clearly granted in 

the form of “on behalf of our clients” the solicitor will not be personally bound.82 It could be 

argued then that the promissory analysis plays an important role in governing how parties use 

letters of obligation.  

 

 As a letter of obligation is an enforceable unilateral obligation, there is no need for the 

buyer’s solicitor or the buyer to accept it. As with other cases of a commercial nature the 

promissory obligation makes case analysis flexible. And arguably, it makes the grantee of a 

letter of obligation better protected in comparison to the acceptance requirement found in a 

contractual analysis. There is no need to consider whether the letter has been accepted or not 

if the grantor argues that the contract has not be concluded. By the same token, under the 

promissory analysis, a court will not have any difficulty establishing the existence of an 

obligation because all letters of obligation are made in the course of business; a written 

document is not required.83  

 

 These comments notwithstanding, it appears that Scottish solicitors, as well as 

insurers, have not been satisfied with this system.84 The Scottish Law Commission, because of 

this recommended a new system of “advance notice” with respect to the registration of 

deeds.85 The system of advanced notices has now become law, as part of the Land 

Registration (Scotland) Act 2012.86 Under the new system, the risks that are covered by letters 

of obligation would fall within the purview of the Act.87 It is thought that letters of obligation 
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will be redundant and no longer required.88 Nonetheless, even if the post-advance notice 

system jettisons the use of letters of obligation it still shows that a promissory analysis has a 

role in explaining and rationalising legal transactions in Scotland. Arguably, the promissory 

analysis offered a useful explanation of this practice within the conveyancing system. The 

practice may be on the way out but the point is still relevant: a promissory analysis offers a 

clear explanation of a commercial practice.  

  

 

F. ADVERTISEMENTS OF REWARD 

 

Advertisements of reward are a classic example, most notably, discussed in Common Law 

contract cases.89 Even though rewards are less common today90, people will occasionally offer 

rewards for certain purposes. In 2005, for instance, a couple offered a £40,000 reward for the 

safe return of their dog.91 In 2011, a couple from Cornwall offered a reward for their lost 

dog.92 More recently, in 2012 a £5,000 reward was offered for information about the murder 

of a 67 year old man in West Lothian.93 Also in 2012, police offered £20,000 for information 

on a missing person.94 Thus, advertisements of reward are used even if with less frequency 

than in the past.95 

 

(1) Offer of reward 

 

Advertisements of reward, as noted, are generally analysed through the contractual lens. A 

person who makes an advertisement is deemed to make an offer, and the person who 

completes the specific act stated in the advertisement is regarded as accepting the offer. 

Theoretically, there are two competing schools of thought on when a contract of reward is 

concluded. The former posits that the contract is concluded when the act has been executed. A 

good example of this is when a person returns an owner’s dog. The latter argues that the 

contract of reward has been concluded when the beneficiary claims the reward. In either case 

the offeror is legally bound to pay the reward to the person who completes the act. This 

approach is widely supported under English law.96 In the leading case of Carlill v Carbolic 

Smoke Ball Co97 the English courts have regarded the above as a unilateral contract.98 
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English courts and scholars when dealing with the concept of offer of reward 

frequently use terminology associated with unilateral contracts. G H Treitel explains that the 

offer of a unilateral contract arises when a person promises that he will pay a sum of money to 

another person, provided that the latter agrees to do something or abstain from doing 

something.99 A classic sample is an offer of reward for someone to walk from London to 

York.100 As for the English courts, Lord Diplock describes a unilateral contract as an “if” 

contract. An “if” contract is one in which A will do or refrain from doing x and B will do or 

refrain from doing y.101 This analysis was of course explored in both Harvela Investments Ltd 

v Royal Trust Co of Canada102 and Blackpool and Flyde Aero Club v Blackpool Borough 

Council.103  

 

(2) Promise of reward  

 

Alternatively, A may make an advertisement of reward with this being recognised as a 

unilateral promise. These take effect once the advertisement is made. While this approach is 

well supported theoretically the Scottish courts have been reluctant to apply a promissory 

analysis instead following English law by applying the offer of reward doctrine. In Law v 

Newnes Ltd104 and Hunter v Hunter105 newspapers advertised the payment of money to the 

next of kin of anyone killed in a railway accident. This was contingent upon the deceased 

possessing a copy of the current issue, or being a subscriber, of that publication. In the first 

case, the Court decided in favour of the defender, since Lord Young was uncertain whether or 

not there was a contract. In Hunter v Hunter, Lord Rutherford Clark was prepared to assume 

that there was a contract (this was obiter). Also in Petrie v Earl of Airlie106, the Court treated 

the claim of reward for the production of information under the contractual analysis. 

 

 By comparison, a promissory approach would make case analysis easier on the 

grounds that under the rule of unilateral promise an acceptance is irrelevant. Consequently, 

the person who completes the act can earn the reward even if he does not act with intent to get 

the reward. This makes the situation different from the offer of reward approach. In the latter, 

the beneficiary needs to be aware of the reward. If he is not aware of the reward, as it is an 

offer, he cannot be said to have accepted it; the contract cannot be concluded.107 The above 

indicates that the promisee under a promissory analysis is better positioned than the offeree 

under a contractual analysis.108 

 

 In addition, under the offer rule, an offer can be revoked any time before it is accepted. 

Because of this, there could be a problem for the person who completes the act. This is 

especially true if the benefactor can withdraw his proposal before the act has been done. 

Conversely, this question would not arise under the Scottish promissory approach since the 
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promise takes effect once it is made. The promisor has no right to withdraw it unless that right 

has been reserved.  

 

 

G. CONCLUSION 

 

From this comparative treatment, it can be concluded that a promissory analysis is useful in 

explaining and rationalising day-to-day legal transactions. Foremost, it lucidly clarifies the 

nature of some transactions when compared with the unnecessary complexity in applying the 

contractual analysis. Secondly, even if a case is analysed with the contractual approach, the 

promissory analysis helps to resolve some legal issues in the contractual approach. This is 

most obvious when considering a firm offer in the option to buy property. Thirdly, it allows 

unilateral undertakings like letters of obligation or collateral warranties to be legally 

enforceable without going through the artificial process of establishing a contract.  

 

 Unfortunately, the English influence in Scots law somehow undermines the 

application of promissory analysis as can be seen from the fact that Scottish courts tend to 

apply the contractual analysis in litigation. In this regard, the utility of the promissory analysis 

would be strengthened in instances where courts are faced with a question of unilateral 

obligation. And when weighing the virtues of this practice against the contractual analysis, it 

seems that itwould make case analysis easier. Moreover, the fact that the promissory analysis 

has been well developed since the time of Lord Stair would make it regrettable if it were 

displaced completely. As Scots law is embedded with the ius civile tradition, perhaps 

jurisprudence should turn away from common law practice of the English courts and provide 

a stronger focus on the promissory analysis. It is clear that the doctrine has utility in how we 

explain and understand legal transactions in Scotland.  

 

 By way of post-script, it should be noted that although the promissory analysis has not 

always been well supported by Scottish courts there seems to be a revival in the use of the 

promissory analysis. Since 2010, Wylie v Grossl109, Regus (Maxim) Ltd v Bank of Scotland110, 

Smith v Stuart111, Sim v Howat and McLaren112 have relied on the promissory analysis.113 This 

could be due to the influence of academia, since Scottish intellectuals have emphasised the 

value of the promissory analysis in their contributions to scholarship. Though the courts did 

not decide the cases on the basis of unilateral obligations, the examples provided showcase 

the fact that the promissory analysis is not extinct in Scottish legal culture. 
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A. INTRODUCTION  

 

A national minimum wage was a flagship policy of New Labour during the 1997 general 

election. Soon after the election it became law with the implementation of the National 

Minimum Wage Act 1998. The Act established, for the first time, a minimum wage for the 

vast majority of workers in the UK. The overarching aim of the Act was to reduce levels of 

poverty and deprivation within the UK. In the same year, the Working Time Regulations 1998 

came into force. These regulations limit the number of hours an employee can contract to 

work. However, as the UK economy struggles to recover from recession, there is a need to 

evaluate the legal, social and economic long term effects of these measures. In 1997 an 

argument was made that these interventions into the employment contract were justified. 

Today, however, it seems these arguments are beginning to be reconsidered. Indeed, a recent 

government paper has called for changes to the way in which the minimum wage is set. It 

suggests the process needs to be more reflective of the needs of the economy.
2
 Additionally, 

the Prime Minister himself has made specifically critical comments about the Working Time 

Regulations. In his much-discussed speech proposing a referendum on the UK’s EU 

membership he drew out the regulations as an example of unnecessary interference.
3
  

 

With this in mind, this article offers an initial survey of the arguments for and against 

these interventions into the employment contract. It does this against the backdrop of our 

present understanding. Much work needs to be done in this area and this article is merely a 

first attempt at surveying the field. Nevertheless, initial conclusions are twofold. Firstly, it is 

argued that the 1998 Act has had positive effects and it continues to have strong justificatory 

reasons for its intervention into the employment contract. Therefore, this article suggests that 

reform in this area is unnecessary. Secondly, and in contrast to the success of the minimum 

wage legislation, it is argued that the Working Time Regulations have been less effective in 

achieving a positive change in employment relationships. The number of exceptions available 
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has weakened the overall effectiveness of the regulation and it may have even undermined the 

original justification for intervention. 

 

This article will first explore the history of these measures and subsequently discuss 

the extent to which these intrusions into the employment relationship remain justified as 

necessary and beneficial to society as a whole.  

 

 

B. THE HISTORY OF THE MINIMUM WAGE 

 

The National Minimum Wage Act (NMW) is not the first piece of legislation to set wage 

levels. In 1909, Trade Boards were established by Churchill which set minimum rates of 

remunerations for four trades of British economy, which accounted for 200,000 employees at 

the time.
4
 The Trade Boards were initially designed to be an interim measure whilst collective 

bargaining mechanisms were created. The system expanded gradually until 1953 when 4.25 

million people had their wages and other conditions of employment, such as provision for 

holidays, set by what had become Wage Councils.
5
 The Councils were made up of 

representatives from both employees and employers. Each Council was tasked with setting the 

pay rate for a particular industry such as hairdressing or dressmaking.
6
 

 

 The 1970s saw the increasing use of industrial action as well as mass union action. 

The 1970s also saw Margaret Thatcher coming to power.
7
 Under the Thatcher government, 

the role of the Wage Councils changed significantly. They were originally able to set various 

rates of pay for different levels of staff but in 1986 their role was reduced to setting the 

minimum level of wage for all employees. The Councils’ powers had been eroded over time 

to such an extent that in 1992 there were only 54 enforcement officers
8
 compared to 158 

officers in 1979.
9
 The Councils were abolished in 1993 in an effort to increase employment 

rates by reducing the cost of employees.
10

 Later studies have shown this aim was not achieved 

and instead had the opposite effect; employment in some sectors rose while the Councils were 

in existence and fell when they were abolished.
11

 

 

 In 1997, the Labour Party won the general election and the National Minimum Wage 

Act was enacted. The Act empowers the Secretary of State to set a NMW which applies to all 

UK workers over school leaving age.
12

 The NMW does not apply to members of the armed 

forces as they have their own pay review mechanisms.
13

 Additionally, the Act does not, as 

one might expect, apply to volunteers.
14

 

 The Act established the Low Pay Commission (LPC). Much like the Wage Councils, 

the LPC’s board is a balance of trade union members and industry representatives appointed 
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by the Secretary of State.
15

 Currently the board has a wide range of members from a former 

board member of Marks and Spencer to the TUC Deputy General Secretary.
16

 This diverse 

spectrum of backgrounds allows the board to produce reports which reflect the true interests 

of employees and employers. The main purpose of the Low Pay Commission is to recommend 

the rate at which the NMW should be set to the Secretary of State.  

 

 The collaborative method by which the rate of the NMW is set is vitally important in 

minimising the state’s intrusion into the freedom of the employment contract. While the 

adoption of a Trade Board methodology – first implemented by Churchill in 1909 – would 

have arguably been more sensitive to the needs of both employers and employees, in practice, 

the setting of different rates for a multitude of industries is not only costly to administer but 

also susceptible to criticism and discontent amongst those who end up employed in lower-

paying sectors of industry. Additionally, the Trade Boards methodology may be criticised by 

employers in lower-paid sectors because it potentially creates market incentives for workers 

to migrate to certain higher-paying industries. 

 

 With this brief historical outline of the NMW we can now turn to consider whether the 

current system is necessary and whether it can be justified. 

 

 

C. PRIVITY OF EMPLOYMENT CONTRACT AND THE NMW 

 

Employment Law respects the terms of the employment contract by allowing employees and 

employers to regulate their own relationship within certain limitations, as imposed by law. 

This freedom allows each employment relationship to be tailored to the mutual benefit of both 

parties. As part of this freedom employers can set the rate of pay enabling them to attract 

skilled workers with higher rates. It also allows employers to remain competitive by lowering 

wage rates when there is a shortage of jobs. The classic argument often posed by economists 

is that any interference in the level of worker pay destroys this fragile balance of the market. 

Freedom to determine the rate of pay and other terms of the contract allows variations that are 

deemed necessary by the free market to be reflected in the employment contract.
17

 One such 

intrusion into the market is, of course, the setting of a minimum wage. How is our present 

system of NMW to be justified in light of these criticisms? 

 

The NMW may be justified as a way of enabling both parties to negotiate on an equal 

footing. If employees are completely free to negotiate their own wages they are also free to be 

pressurised into working for less than their market value. On this argument the NMW 

prevents powerful employers driving the price of labour down to unacceptable levels. “For 

necessitous men,” notes Lord Chancellor Nothington, “are not, truly speaking, free men, but, 

to answer a present exigency, will submit to any terms that the crafty may impose upon 

them.”
18

 A NMW attempts to prevent wages being negotiated to levels which will cause 

poverty rather than some degree of prosperity for employees.  

 

 If salaries are subject to unrestricted evaluations determined by the free market it 

would reduce workers to having their value defined by market forces. Instead, setting a base 

rate respects the value that is inherent in the labour of an employee. Products are much better 
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suited to market valuation where a lack of demand can render their worth virtually zero 

without compromising the moral integrity of the product. The work of humans however can 

never be reduced to zero as this would turn employment into a form of slavery. This moral 

argument forms a second justification for a NWM.   

 

  The employment market is not comparable to other markets. For example, the body 

will begin to show signs of decay over a working lifetime through the detriments to 

employee's health that occur over long periods of work.
19

 This being so, it may be argued that 

employers should provide adequate pay levels to account for the longer-term effects of the 

employment contract, otherwise the employee suffers an uncompensated loss. Such 

considerations cannot be part of any particular employment contract as the effect is so diffuse 

it is not measurable at an hourly rate. However, employers already spend a great amount of 

money protecting the health of employees. On average, employers spend £110,301 complying 

with health and safety regulations every year.
20

 Furthermore, each job will affect an employee 

in a different way and some employers provide health care, which could compensate 

employees for any damage caused to their health. There is also no method of calculating or 

estimating employment’s negative or positive impact on health. Therefore any value of the 

effect on health, set by the state, would be arbitrarily ascertained.  

 

 In addition to this, it may be argued that the Act is necessary not only because 

compensates the employee and places them on an equal footing but it also indirectly prevents 

unfair employment practices. For example, the courts have used the NMW to ensure that 

employees are paid for the services they render. In British Nursing Association v Inland 

Revenue
21

 the court held that nurses who answered calls from their homes were for the 

purposes of the NMW working throughout the period of being on-call. The alternative, that 

they would only be paid for the time spent answering calls, would, in the words of Lord 

Buxton, “effectively make a mockery of the whole system of the minimum wage”.
22

  On the 

other hand, it was argued British Nursing that the business would not be able to function 

economically if the employer was forced to pay NMW rates to the nurses. Lord Buxton stated 

“it is for the employer to decide whether it is economic and necessary to his business to make 

the facility available on a 24-hour basis.”
23

 It may have been necessary to adjust the services 

rendered in light of NMW, perhaps by reducing business hours, but this could help to ensure 

employees are being used effectively. This case exemplifies a key benefit of the NMW, it 

ensures that employees are paid for the work they do.  

 

Some however may be concerned that this reflects too much of an intrusion into the 

principle of freedom of contract. Are the courts using the Act and the judicial role to re-write 

the contract? The courts do however show deference to the terms of the employment contract, 

this is evident in the case of Walton v Independent Living Organisation Ltd.
24 

This case 

involved a carer of an epileptic who stayed with her charge for three days earning £31.40 per 

day. The contract of employment stated that the daily tasks required would about be about 7 

hours. The legislation uses the average time stated in the contract, if it is a reasonable 

estimate, to calculate the rate of pay.
25

 The carer argued that her rate of pay should be 
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calculated over the 24 hour period she was required to be in her charge's home. The Court of 

Appeal disagreed and found her work to be the average length of the tasks as specified in her 

contract. The reasoning in the judgment displays a respect for the terms of employment 

contract and the court refrains from using the NMW to unduly alter the employment 

relationship. This respect for the contract is coupled with a reasonableness test to ensure it is 

not abused. “I do not believe”, states Lord Aldous “that she 'worked' a continuous period of 

72 hours”.
26

 Lord Aldous applies a practical test, which is similar to the test applied in British 

Nursing. This approach combines a respect for the terms of employment with an awareness of 

the reality of the employment relationship that is beneficial to both parties. Nevertheless, 

recent case law shows the courts are not willing to classifying the time employees spend 

sleeping on call as work for the purposes of the NMW.
27

 There is an exception for employees 

whose sole purpose of employment is to be on-call.
28

 This demonstrates that the courts do try 

to ensure a balance between the competing policies. Overall, ensuring that the employees are 

being paid for the work they undertake appears to be the underlying moral reasoning of the 

courts and would certainly be in line with the aims of the Act. In this sense, the Act not only 

addresses poverty but also, indirectly and when appropriate, rectifies unfair employment 

practices. For these reasons it appears that there is good reason to argue that the Act is both 

justified and necessary despite concerns about privity of contract and intrusion into the 

principle of freedom of contract. This all being said, there are other arguments against the use 

of a NWA. 

 

 

D. UNEMPLOYMENT AND THE MINIMUM WAGE  
 

Economists have long argued that any minimum wage would lead to increased labour costs. 

Therefore companies would be forced to reduce the size of their workforce to remain 

competitive.
29

 This would logically lead to an increase in unemployment and therefore 

undermine one of the principal aims of a NMW. In 1991, the Conservative Party claimed that 

the introduction of a NMW would result in 750,000 jobs being lost.
30

 Research has concluded 

that this is a particular problem for young people whose skill level is valued below the rate of 

the NMW.
31

 To reduce poverty economists would argue that the government should increase 

training available to the workforce and in doing so they would increase the value of 

employees’ time.
32

 This would lead to an increase in their salaries or they would be able to 

find better paid employment elsewhere in the free market.  

 

 This being said, as the NMW passed through Parliament the Trade and Industry 

Minister, Ian McCartney, described the argument that it would lead to job losses as “absolute 

nonsense” and argued that: 

 

The national minimum wage, set at a proper level, will be a job creator, not a job loser. 

During the period in which the national minimum wage was introduced and uprated, 

the United States has created more than 11 million new jobs...Does the Hon. 
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Gentleman know of any country in the world where a national minimum wage for 

hairdressers has stopped that country's people having a haircut?
33

 

 

Studies of the UK employment statistics later proved Mr McCartney to be correct; there were 

no significant changes in employment levels following the introduction of the NMW.
34

 

Research conducted in the US estimates that it would take a 10% rise in the NMW to cause a 

1% increase in teenage unemployment.
35 

Taking this research at face value, and on the 

assumption that a government would raise the NNW by 10% which seems unlikely, one might 

be prepared to accept that at a societal level small job losses of around 1% are justified if 

there is an overall increase in wealth for the majority of teenagers in employment. 

 

 Looking at the argument more closely, we can see that even during past recessions 

Trade Councils did not cause unemployment by setting wage levels too high.
36

 Recent 

research has shown that during the most recent recession in the UK the NMW did not impede 

job creation or retention.
37

 In summation, if the NMW caused unemployment this would 

render the any system of NMW a fatal and counter-productive intrusion into the employment 

relationship but importantly the statistics prove that this is not the case.  

 

 Another argument against the NMW legislation is that it leads to young people being 

discouraged from furthering their education. The suggestion is that when young people are 

able to get jobs which they perceive as being well paid they will inevitably drop out of or 

decide not to pursue further study after leaving school.
38

 In the long run, it is argued that their 

lack of education would limit their career progression in later life and thus reduce the overall 

pay they receive throughout their lifetime. If this were the case it would undermine the 

reasons behind the NMW and render it unjustified. However, a recent study in the US has 

shown that over longer periods there is no correlation between NMWs and high school 

completion rates.
39

 To prevent the NMW discouraging further study the rate is lower for those 

under the age of 20.
40

 

 

 A further issue of concern is that the cost of a NMW would be passed on to 

consumers. Economists have argued that if employers do not reduce the size of their 

workforce they would be forced to raise the price of their products that would consequently 

reduce the buying power of their employees; which would render the entire NMW 

superfluous and thus intrusive. But again, research does not substantiate these claims: instead, 

it shows that the NMW did not affect the prices of products in all sectors. Pre-1998 hotels and 

restaurants had 10% more employees on salaries below the NMW than any other sector.
41
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Studies show product prices increased between 0.5% and 2% more in these sectors compared 

to sectors with lower levels of NMW employees.
42

 It may be conceded that this is perhaps the 

greatest problem with the NMW: the cost of a NMW is not passed on to the shareholder but to 

the consumer. But, on the other hand, research shows that its effects are limited to these 

leisure industries that account for a small percentage of living costs.  

 

 More generally, these concerns should be put into a wider context. The Low Pay 

Commission argues that the NMW helps to reduce inequality that would otherwise go 

undetected.
43

 For example, wage discrimination on the basis of sex has been illegal since 

1970 but Low Pay Commission estimated that women earned 70% of the wages that were 

increased because of the NMW.
44

 The disproportionate benefit to woman might suggest that 

women were equal in law but not in reality. It is not just women who have suffered illegal 

wage discrimination but the Commission also notes that the Act has “brought to light 

examples of workplaces where it had not been previously known that a disabled person doing 

the same work as others was receiving less pay, just because they were disabled.”
45

 In modern 

society such discrimination is both illegal and morally unacceptable. On this basis, the NMW 

helps to ensure that the lowest paid employees are paid equally, regardless of gender. Perhaps, 

for this reason alone its imposition into the employment relationship can be justified.  

 

 

E. THE US AND THE MINIMUM WAGE 

 

To understand the justification and need for state intervention and the protection of employee 

rights it is helpful to consult American law. The arguments for and against NMW legislation 

have been much debated in US court rooms. It is of value to survey some of these decisions as 

it offers an insight into how judges have wrestled with these arguments from a legal 

perspective.  

 

Minimum wage legislation in the US was first passed in Massachusetts in 1912 

although it was not compulsory.
46

 A ‘black list’ of companies that did not pay the minimum 

wage was published in the national press. In 1913, Oregon imposed a compulsory minimum 

wage with fines for non-compliance. Several other states adopted this model until 1923 when 

the Supreme Court held it to be illegal in the case of Adkins v Children's Hospital.
47

 The court 

found that a minimum wage was a deprivation of property without due process and therefore 

was unconstitutional under the 5
th

 Amendment. Justice Sutherland states that: 

 

The ethical right of every worker, man or woman, to a living wage may be conceded. 

One of the declared and important purposes of trade organizations is to secure it. And 

with that principle and with every legitimate effort to realize it in fact, no one can 

quarrel; but the fallacy of the proposed method of attaining it is that it assumes that 

every employer is bound at all events to furnish it. The moral requirement implicit in 

every contract of employment, viz, that the amount to be paid and the service to be 
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rendered shall bear to each other some relation of just equivalence, is completely 

ignored. 

  

The court in Adkins v Children's Hospital effectively placed the right to pay the value of work 

undertaken by the employee as a superior right to that of the employee's right to be paid a 

minimum wage. It is interesting to note that the court refers to the employers 'right' to pay 

employees for services rendered as moral requirement rather than an implied contractual term. 

In Adkins it appears that the court believes that it is the place of the unions and not the 

government to guarantee sufficient wages. In the modern age of individual rights and 

decreasing membership of trade unions such an argument would appear archaic.
48

 Justice 

Homes dissented in Adkins stating that the statute “simply forbids employment at rates below 

those fixed as the minimum requirement of health and right living.” This simplistic and yet 

powerful analysis of the legal nature of the statute encapsulates the point that minimum wages 

are not an imposition of an artificial political theory. From a legal theory point of view one 

might argue that the enforcement of a NMW is an aspect of one of the most basic rights: the 

right to live.  

 

 It was not until 1936 that Adkin was overturned in the Supreme Court decision of West 

Coast Hotel Co. v Parrish which held that a minimum wage for women was constitutionally 

valid.
49

 Chief Justice Hughes states that a part of the liberty protected under the 5th
 

Amendment is the protection from:
50

 

 

The exploitation of a class of workers who are in an unequal position with respect to 

bargaining power and are thus relatively defenceless against the denial of a living 

wage is not only detrimental to their health and well being but casts a direct burden for 

their support upon the community. What these workers lose in wages the taxpayers are 

called upon to pay. The bare cost of living must be met. 

 

As we have seen Justice Homes emphasised in Adkin that there is a moral argument to support 

a NMW, i.e. that employers should pay enough wages to allow their employees to meet the 

cost of living expenses. In West Coast Hotel Co Chief Justice Hughes develops this argument. 

If employers do not pay sufficient wages then either the employee's family or the wider 

community will be forced to account for the difference. The state would have to pay welfare 

benefits to prevent abject poverty. The argument may be made that if the Government wishes 

to ensure no one earns below the poverty line they can use a system similar to the system of 

Working Tax Credits (WTC) in the UK.
51

 WTC have the benefit of being much more flexible 

than a minimum wage as they can be adjusted to the personal living circumstances of the 

person who is receiving them. It has been proposed that this would be beneficial to the 

economy as a whole. It would enable businesses to generate greater profits and thus increase 

the tax base.  

 

On the other hand, would this be unfair on those companies that pay their employees a 

living wage? There is an attractiveness in the argument for a system similar to WTC but on 

reflection it seems an unfair system. That is, employers who pay a living wage would not 

have their employment costs reduced by financial support from the state whereas those who 
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do not pay a living wage would be in effect subsidised by the government. This would 

effectively result in the state subsidising the employment costs of companies by enabling the 

employee to be financially able to work at lower rates.
52

 Davidov argues that this is the 

equivalent to the state subsiding ‘wage exploitation’ and is simply masking the issue of 

underpaid employment.
53

 If an employee is unable to live of their remuneration they are 

effectively generating a net loss for the economy and it would be better for such jobs to be 

removed and the employees retrained than for the employee to continue to be employed at a 

loss to the overall economy. 

 

 Chief Justice Hughes’ argument regarding the exploitation of a class of female 

workers can be applied to the UK where low paid workers are not in the same bargaining 

position as their employers. This is particularly true during a period of recession when jobs 

are scarce. The US case law highlights that by focusing on those who are in need of state 

protection the most, NMW legislation can justify its interference with the employment 

relationship. 

 

 

F. THE RESTRICTION OF WORKING HOURS 

 

So far our focus has been upon the justification for NMW legislation. The second half of this 

paper focuses on another intrusion into the employment contract: the restriction of working 

hours. Can this also be justified in the same manner as NMW legislation? In order to answer 

this question it is worthwhile reviewing a little of the historical background to restriction on 

working hours in the UK. 

 

The Factory Act 1833 was the first restriction on working hours for UK employees. 

The Act limited the employment of children under the age of thirteen to nine hours per day.
54

 

At the time it was criticised for burdening employers and not being economically feasible. In 

modern times, it would be regarded as preposterous to even consider allowing a six year old 

to work eight hours per day. The purpose of the 1833 Act was to protect the health of young 

workers and this purpose has been the aim of subsequent employment legislation, such as the 

Working Time Regulations 1998 (WTR).
55

 

 

 Collective bargaining has historically been used to prevent excessive working hours in 

the UK
56

 whereas the WTR implemented the European Union Working Time Directive which 

adopts a European approach focused on individual rights.
57

 The Charter of Fundamental 

Rights of the European Union states “every worker has the right to limitation of maximum 

working hours, to daily and weekly rest periods and to an annual period of paid leave”.
58

 The 

WTR incorporate these rights into domestic law. The UK regulation restricts the average 

working week of employees to 48 hours subject to some important exceptions.
59

 This 
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provision does not apply to junior doctors or those employed as domestic workers.
60

 The limit 

to the working week can be waived by a written agreements made between the employer and 

the employee, commonly referred to as the 'opt-out clause'.
61

 

 

 The WTR contains protection for employees to prevent them from suffering any 

detriment as a consequence of not agreeing to an opt-out clause.
62

 In practice, however, it is 

possible for the employee to suffer financial detriment by losing the opportunity to work 

overtime. In the case of Arriva London South Ltd v Nicolaou, the Employment Appeals 

Tribunal held that preventing workers who had not signed opt-out agreements from 

volunteering for overtime was a reasonable method of ensuring that they did not work beyond 

the weekly limit.
63

 In effect, the workers in Arriva lost the opportunity to make extra money 

even if overtime was available and could be completed before their weekly limit had been 

reached. It might be argued that this case suggests workers still face some degree of detriment 

by not signing opt-out agreements. It also highlights that the regulations are difficult to 

interpret and it may be that the complexity of the WTR means it fails to protect all workers 

from both long hours and unfair treatment when they choose to enforce their rights.  

 

 Nevertheless, the penalties for breaching the WTR can be serious. Non-compliance 

with an improvement notice can lead to a maximum sentence of three months imprisonment 

for the employer on summary conviction.
64

 This sanction gains a new resonance in light of 

Barber v RJB Mining where the Queen's Bench Division held that the WTR had been 

incorporated as a term into all employment contracts. Thus, if an employee has worked over 

the time allowed under the WTR he is entitled to refuse to work; importantly, from an 

employee’s perspective, this would not be a breach of their contract.
65

 This could place 

employers in an extremely difficult position if a sudden business need requires longer 

working hours and the employees refuse to continue their work. The right of refusal to work 

over the prescribed time limit is not subject to reasonableness test nor a condition that due 

notice must be given to the employer that the employee will not work beyond the hours 

contracted. One may question whether the WTR has struck the right balance here between 

employer and employee. 

 

 Another dimension to the WTR that should be considered is that employees whose 

work is unmeasured or who are able to determine their own work load are exempt of from the 

WTR.
66

 This exception was thought to apply to any proportion of work time, which was 

unmeasured, but the Court of Justice found this to be too wide ranging and the exception was 

reduced to only those workers whose whole work time is unmeasured.
67

 The WTR use the 

'managing executives' as an example of employee who can determine their own workload but 

it also states that it applies to other “persons with autonomous decision-taking powers”.
68

 This 

ambiguity has attracted criticism for making the WTR unnecessarily complex and therefore 

costly for small businesses to implement.
69
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 The UK's implementation of the directive has taken advantage of all of the derogations 

available, most of which were made at the request of the UK government, in an effort to 

reduce the impact on employment relationships.
70

 Through the use of opt-out agreements the 

most dramatic impact of the regulations has been reduced. The UK is one of fifteen member 

states with an opt-out clause.
71

 Prior to the introduction of the WTR, 16% of employees 

worked more than 48 hours on average each week, three times more than in France and 

Germany.
72

 The cost of removing the opt-out clause has been estimated to be £12 million in 

the lost potential earning time of the 3.2 million people who currently work over the 48 hours 

per week.
73

 The working culture of the UK has long accepted working long hours as normal 

business practice. The overall average working hours is 43.6 hours in the UK compared to 

40.3 hours in the rest of the EU.
74

 With all of this in mind, one might question whether these 

arguments combined potentially undermine the justification for a statutory restriction on 

working hours. 

 

 Conversely, an argument can be made that there should be a limit to the number of 

hours an employee can legally work to protect the health of employees, regardless of 

contractual agreements. Studies have shown that long working hours increase the risk of 

depression and coronary heart disease,
75

 and a further study of Whitehall officials found that a 

ten hour increase in working time over a 5 year period resulted in 17% to 22% increase in the 

risk of mental health problems.
76

 The same increase in women's working time caused an 

increase in the risk of mental health problems by around 30% to 40%.
77

 The medical evidence 

clearly shows that working long hours is detrimental to the general health of employees.  

 

 Nonetheless, it may well be argued that it does not necessarily follow that because it is 

detrimental to one's health that it should be illegal. Cigarettes have long been accepted as 

extraordinarily bad for the health of their users but they remain perfectly legal to purchase and 

subject to consumer choice. A complete ban on working over 48 hours per week would 

restrict the freedom of an employee to decide on their own working patterns and how to 

manage their own health. It would also restrict the earning potential of those in low paid 

employment and may lead to higher levels of poverty. A potentially stronger reason for the 

restriction of working hours is the connection between long working hours and accidents in 

the workplace. A Scandinavian study recently found that the risk of an accident occurring is 

twice as high at the end of a twelve hour shift compared to an eight hour shift.
78

 However, the 

problem with this argument is that not all workplaces are potentially dangerous. It is common 

practice to sign opt-outs in the banking sector but given the low physical risk environment of 
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the banking sector, it would seem strange to apply a limit on the number of hours bank 

employees work justified the basis of safety grounds.
79

  

 

Overall, the predominance of opt-out clauses in the workplace and the ability to cause 

financial detriment to those who do not sign opt-out clause renders the WTR ineffective. If 

employees working long hours raise such serious health and safety fears that it warrants 

intervention into the employment contract, employees should not be able override the 

restriction on working hours.  

 

 In the modern age, when working environments are as diverse as those who work 

within them, restricting working hours appears to be a violation of the worker's right to decide 

his or her own hours. Blackstone argued "the public good is in nothing more essentially 

interested than in the protection of every individual's private rights".
80

 There is a danger of 

using the public good argument to suppress individual rights in pursuit of their “protection” 

and restricting working hours does exactly that. It might therefore be said that the opt-out 

clause only servers to highlight the invasive nature of the WTR and ultimately undermines the 

justification for intervention. 

  

 

G. CONCLUSION 

 

The NMW and WTR both share a common aim: the protection of the employee. 

Theoretically, employees should be able to ensure their rights are protected by negotiating the 

terms of their employment contract but economic reality forces many, particular low paid 

workers, to accept any job they are offered regardless of the working conditions or pay it 

offers. Such workers are the most vulnerable and are therefore in need of state intervention to 

ensure that their employment leads to greater individual prosperity.  

 

 However, any intervention into the employment relationship must be justified. There 

must be a clear need for intervention and the intervention must address this need effectively. 

This can be seen in reference to a National Minimum Wage which protects employees from 

the full force of a free market dominated by employers. However, the intervention is balanced 

by the composition of the Low Pay Commission. The Commission has proven to be effective 

in recommending a rate that does not pose a risk to the UK’s economy. It is hoped that the 

Commission will continue to operate free from the threat of unnecessary reform and become 

an enduring part of the employment relationship.  

 

The Factory Act of 1833 also had a clear objective which is easily justifiable: the 

protection of children from exploitation and harm. The Working Time Regulations, however, 

do not effectively address any specific issue with sufficient clarity to merit intervention. It has 

been shown that it has not prevented long working hours because of the prevalence of the 

‘opt-out’ clause. Instead, it has increased compliance costs and reduced the freedom of 

employees to use their time as they desire. As the UK economy emerges from recession 

abolishing ineffective restrictions on the working hours of employees may help reduce the 

compliance costs of employment and allow low paid employees to increase their income by 

working additional hours. 
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Ineffective intervention is more likely to be detrimental to the fine balance of the 

employment relationship than to solve the identified issue and therefore cannot be justified. In 

conclusion, the National Minimum Wage has arguably been effective in improving the 

employment contract while minimising the detrimental effects to the economy as a whole. 

However, the Working Time Regulations have, since coming into force, proved to be an 

ineffective and, therefore, unjustified intrusion into the employment relationship. It is hoped 

that these initial thoughts can contribute to our understanding of the justifications for, and 

effectiveness of, these intrusions into the employment contract.  
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A. INTRODUCTION 

Article 14 of the European Convention on Human Rights (hereafter “ECHR” or “the 

Convention”) does not explicitly refer to dignity, and in fact the term is not found anywhere in 

the Convention text. However, this does not mean that dignity is a redundant concept in the 

European Court of Human Rights’ (hereafter “ECtHR” or “the Court”) interpretation of the 

non-discrimination guarantee provided by Article 14. It will be argued that consideration of 

dignity is inherent in the proportionality test applied by the Court to determine whether there 

has been unequal treatment in breach of Article 14. However, given the margin of 

appreciation and the Court’s reluctance to address Article 14 where there has been a breach of 

another Article, existing jurisprudence unfortunately does not give clear-cut guidance as to 

how the Court will combine dignity with the equal treatment objective of Article 14. It will 

thus be submitted that dignity alone cannot fully explain the concept of equality, and that 

therefore the better approach would be to situate equality within a multi-faceted analysis of 

Article 14 cases such as that proposed by Professor Sandra Fredman,
1
 which would avoid the 

pitfalls of basing equality on dignity alone. 

 

 

B. THE MEANING OF DIGNITY 

 

It is necessary to begin by defining what is meant by dignity, which is in itself not a 

completely straightforward question. Dignity may be seen as “inherent in the humanity of all 

people,”
2
 and is thus viewed as a trigger for equality rather than limiting access. All persons 

have value “simply by virtue of their humanity,” which entitles each person to a minimum 

standard of respect which is to be accorded to all people.
3
 It thus seems that dignity is both an 

individual and collective concept, attaching to the individual as a standard of respect which 

each person deserves, but acting also to facilitate a universal concept of equal treatment 

regardless of differentiating factors. In this way, therefore, dignity is a more substantive 

approach to the idea of equality than the formal notion that likes should be treated alike.  
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It is arguable that the treatment of dignity is unavoidably limited by the wording of 

Article 14 itself, which applies only to “the rights and freedoms set forth in [the] Convention,” 

and so can only complement those provisions.
4
 This can be contrasted with other regional and 

international human rights instruments such as the EU Charter of Fundamental Rights,
5
 where 

Article 1 specifically focuses on dignity, and the Universal Declaration of Human Rights, 

which states that “all human beings are born free and equal in dignity and rights.”
6
 Those 

broad provisions provide wide-reaching protection, as does the International Covenant on 

Civil and Political Rights with its inclusion of all activities which the state decides to regulate 

by law.
7
 The ECHR’s more limited sphere of protection of equality thus makes it more 

difficult for the ECtHR to openly and comprehensively address the concept of dignity within 

its consideration of cases under Article 14. 

 

 

C. DIGNITY IN THE CASE LAW OF THE EUROPEAN COURT OF HUMAN 

RIGHTS 

 

The Court seems to have self-limited its treatment of dignity by its frequent refusal to 

consider a claimant’s submission that there has been a breach of Article 14 where it has 

already found a breach of another Convention right. This occurred in Dudgeon v UK,
8
 where 

the Court found a breach of Article 8 and subsequently concluded that it was simply not 

necessary to consider the claim under Article 14. It seems odd that this approach should apply 

when Article 14 is by nature parasitic on other rights, coming into operation only in reference 

to those rights. Although the Court made clear in Zarb Adami v Malta that breaches of Article 

14 can be found when no other right has been breached, provided the case falls within the 

“ambit” of another Convention right,
9
 it has subsequently highlighted how narrow this 

possibility can be, holding in Airey v Ireland that the Article 14 claim would only be 

considered where the effect of the inequality of treatment on the enjoyment of the right in 

question was a “fundamental aspect” of the case.
10

 

 

Yet this has not proved to be a limitation in practice, as the Court has been generally 

effective in finding that situations fall within the ambit of a Convention right for the purposes 

of an Article 14 claim.
11

  The Court has even done so where the reason for a case falling 

within a Convention right is not specified in the relevant Article, such as the permission of 

adoption by single parents in France which brought the applicant in EB v France within 

Article 8, thus allowing it to consider the claim regarding discrimination on the grounds of 

sexual orientation under Article 14.
12

 The Court further established in the same case that the 

Article 14 prohibition on discrimination also applies to additional rights which a State makes 

provision for voluntarily in addition to its Convention obligations.
13

 In terms of cases where a 

                                                 
4
 EB v France [2008] 47 EHRR 3 at para 47. 

5
 Art 1 Charter of Fundamental Rights of the European Union, 7 December 2000. 

6
 Art 1, Universal Declaration of Human Rights, UN General Assembly Res 217A (III), 10 December 1948. 

7
 Art 26, International Covenant on Civil and Political Rights, General Assembly Res 2200A (XXI), 16 

December 1966. 
8
 Dudgeon v United Kingdom (1982) 4 EHRR 148 at para 69. 

9
 Zarb Adami v Malta (2006) 44 EHRR 49 at para 73. 

10
 Airey v Ireland (1979-80) 2 EHRR 305 at para 30. 

11
 Harris et al, Law of the European Convention on Human Rights, 2

nd
 edn (2009) 580 (henceforth Harris et al, 

ECHR)1. 
12

 EB v France (2008) 47 EHRR 3 at para 41. 
13

 Ibid at para 48. 
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violation of another Article is found, it may be possible to argue that the lack of consideration 

of Article 14 reflects that a person’s dignity is violated to a greater extent when they are 

unable to enjoy a Convention right at all than when their enjoyment of it is limited in a 

discriminatory way. This is not an entirely satisfactory explanation, as the inherent nature of 

dignity would suggest that discrimination in enjoyment of a right is just as bad as not having 

the right in the first place, but it may be a possible reading of the Court’s tendency to find that 

the violation of a substantive right is sufficient to conclude a case without considering Article 

14. 

 

Where Article 14 is in issue, it is submitted that a consideration of dignity is in fact 

inherent in the analysis the Court undertakes when deciding whether there has been unlawful 

discrimination. The first step in establishing whether the situation falls within the ambit of a 

Convention right reflects this through the Court’s generous approach to situations which are 

not directly expressed in a Convention right. For example the right to acquire property is not 

part of Article 1 of Protocol 1 yet is applicable where a State has made voluntary provision for 

social housing, as was the case in Ghaidan v Godin-Mendoza.
14

 Although that case was 

argued as falling within Article 8, a claim could equally have been made under Article 1 of 

Protocol 1. It is also arguable that dignity is a consideration in the development of a 

prohibition on indirect discrimination under Article 14. A failure to treat differently persons 

whose situations are significantly different is contrary to Article 14, reflecting the need to be 

concerned with respecting and being considerate towards the differences created by, for 

example, membership of a different religious group.
15

 

 

 In the Belgian Linguistic case the Court established that there must be a legitimate 

aim for the differential treatment, and that a “reasonable relationship of proportionality” must 

be established between the treatment and the aim pursued.
16

 The requirement of a rational 

basis and evidential foundation for the legitimate aim
17

 ensures that no arbitrary distinctions 

can be made, thus protecting the dignity of individuals in terms of their ability to enjoy 

Convention rights to the same extent as their peers. It could not be said that persons are 

treated with any respect for their dignity if they are being irrationally discriminated against.  

 

The fact that the Court treats some grounds of discrimination as more serious than 

others and requires more “weighty” justifications for differences of treatment on those 

grounds
18

 is itself an indicator of considerations of dignity as a flexible rather than fixed 

standard, as the grounds which fall under this heading are part of the very essence of human 

identity.
19

 The Court thus places greater emphasis on the unacceptability of discrimination on 

such grounds as they are “particularly invidious.”
20

 As Lord Hoffmann noted in R (Carson) v 

Secretary of State for Work and Pensions, such considerations go to the core of the idea of 

equal treatment and therefore deserve heightened scrutiny. 
21

 This is not to say that dignity is 

not present in any other distinctions, but that the very minimum standards of dignity require 

that those characteristics which should be irrelevant to how a person is treated are not used to 

                                                 
14

 [2004] UKHL 30. 
15

 See E.g. Thlimmenos v Greece (2001) 31 EHRR 15 at 44. 
16

 Case "relating to certain aspects of the laws on the use of languages in education in Belgium" (No.2), [1968] 1 

EHRR 252 at para 10. 
17

 Harris et al, ECHR (n 10) 587. 
18

 Id. at 580. 
19

 Examples include race, sex, birth status (see Marckx v Belgium [1979] 2 EHRR 330) and sexual orientation 

(see, among others, EB v France (n13) at para 91). 
20

 DH v Czech Republic [2008] 47 EHRR 3 at para 176. 
21

 R (Carson) v Secretary of State for Work and Pensions [2005] UKHL 37 at para 17. 
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justify discrimination. In this way, therefore, the concept of dignity is both present in and has 

an impact upon the ECtHR’s jurisprudence on Article 14.  

 

It may be argued that the Court’s tendency to allow states a margin of appreciation in 

deciding what differential treatment is reasonable in the circumstances makes Article 14 no 

more than an affirmation of the State’s action,
22

 but the margin of appreciation is not a static 

concept and so it can be adapted to differing circumstances. It could be argued that this in fact 

benefits the Court’s treatment of dignity, as it allows it to adapt to the context of the case 

rather than assuming that an objective determination can be made regardless of the culture of 

the respondent State. It is true that where there is a clear consensus among Member States, the 

Court is likely to follow it,
23

 but where this is not the case the general proportionality standard 

will apply.  

 

However, it could be argued that this position is not entirely satisfactory. Firstly, as 

Harris, O’Boyle and Warbrick note, it is not the Court’s place to attempt to impose equality 

standards on Member States, as that goes beyond the Court’s scrutiny role and infringes State 

sovereignty. The Court is simply tasked with interpreting and applying the limited protection 

of Article 14.
24

 Secondly, it is impossible to argue that the Court applies a strict concept of 

dignity as the basis for its decisions on equality due to the fact that it has not entirely 

dismissed the concept of “levelling down,” under which equally bad treatment satisfies the 

equality principle. This is evident in decisions concerning pensionable age and other issues of 

tax relief and benefits.
25

 There is also an inherent risk that dignity could come to be regarded 

as an independent criterion, requiring proof not only of discrimination but also that such 

disadvantage signalled a lack of respect for the claimant as a person.
26

 

 

Furthermore, it could not be argued that dignity is all the Court is concerned with in its 

determination as to whether there has been a breach of Article 14 in any particular case. 

Equality is a more nebulous concept which encompasses considerations of equality of results 

and of opportunity and the concept of dignity as well as the formal distinction of equal 

treatment for likes.  

 

It is therefore submitted that what would be more beneficial within the Court’s 

analysis of Article 14 is a multi-faceted concept of substantive equality which encapsulates 

the idea of dignity as respect for the value attached to persons simply by virtue of their 

humanity, whilst also incorporating the ideas of equality of results and equality of 

opportunity. Dignity thus incorporated into equality could contribute to the development of 

how Article 14 is approached in different areas of equality law.
27

 

 

 

                                                 
22

 Harris et al, ECHR (n 10) 590. 
23

 Rasmussen v Denmark [1984] 7 EHRR 371 at para 41. 
24

 Harris et al, ECHR (n 10) 614. 
25

 See, e.g., Stec v United Kingdom [2005] 41 EHRR SE18, concerning sexual discrimination in attaching 

conditions of pensionable age to the allocation of particular types of disability benefit for illnesses caused in the 

workplace, or the recent Supreme Court case of Humphreys v HMRC [2012] UKSC 18, on differences in child 

tax credit policies for former partners who have shared custody of a child. 
26

 Fredman, Discrimination Law (n 1) 20. 
27

 Examples include issues of analogous or comparable situations; conflicts of rights; objective justification of 

differences in treatment. See also the other areas of equality law to which dignity could contribute listed in G 

Moon & R Allen “Dignity discourse in discrimination law: a better route to equality?” (2006) 6 EHRLR 610 at 

613-614. 
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D. FREDMAN’S THEORY OF EQUALITY 

 

Fredman posits a four-dimensional concept of substantive equality which takes into 

consideration both recognition and redistribution in order to create a more rounded 

principle.
28

 The redistributive element of equality provides a platform for the type of 

affirmative action which the ECtHR recognised in Thlimmenos as being necessary to address 

factual inequalities in order to correct the cycle of disadvantage.
29

 This approach incorporates 

individual autonomy, respecting the fact that people often adapt their choices to their 

circumstances and that therefore equality is to an extent contextual and must address the 

formal disadvantage a person may be subject to rather than merely increasing his or her 

choices. This is furthered in the idea of the transformative dimension of equality, which aims 

to remove the detriment suffered without taking away the different characteristics themselves, 

as they are inherent parts of a person’s identity and are therefore valued.
30

 Accommodation of 

difference is not offensive to the margin of appreciation as it does not mean that the Court 

must dictate how a particular difference should be accommodated in practice – for example, 

whether a State has to require every single building to be fully accessible to disabled people, 

or whether minority religious groups should be allowed time off from work in accordance 

with their religious festivals rather than the majority religion’s special dates. The Court 

instead plays a guidance role, indicating where differences require accommodation of some 

sort.  

 

Furthermore, as Fredman notes, this transformative ideal cannot exist in a vacuum.
31

 

Although the transformative dimension is in itself a recognition of dignity in terms of respect 

for differences which are valued aspects of a person’s character, it must be balanced with 

respect for the basic dignity and humanity of individuals. The recognition dimension of 

Fredman’s concept of equality therefore aims to promote respect for the dignity of all in line 

with the definition given above, namely that dignity is an inherent part of the humanity of 

each individual. This allows dignity to be used to address issues of prejudice whilst 

precluding it from being used as a justification for “levelling down.”
32

 The interaction of the 

different elements of substantive equality allows dignity to be used by the Court as a broad 

protector of socio-economic rights within specific contexts, rather than in the abstract, making 

it a more relevant concept to the wide range of situations the Court is potentially faced with 

under Article 14. It enables the Court to uphold individual dignity and worth within a 

framework of appreciation for the different social and cultural circumstances of individual 

States. The final dimension of Fredman’s substantive equality, the participative dimension, 

furthers this idea by increasing the representation of different cultures in the political 

processes and community life in general, promoting dignity and tolerance alongside a positive 

duty to achieve redistribution of opportunities which will alleviate the detrimental 

consequences suffered by the disadvantaged.
33

  

 

 

E. RECENT DEVELOPMENTS IN ARTICLE 14 CASE LAW 
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 S Fredman, “Providing equality:  Substantive equality and the positive duty to provide” (2006) 21 SAJHR 163 

at 167. See also Fredman, Discrimination Law (n 1).  
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This approach seems much more suited to the achievement of the idea of reasonable 

accommodation that is beginning to emerge from recent cases, since  dignity itself is 

conceptualised as a right. In Oršuš v Croatia the Court held that the Roma people have 

become a special type of disadvantaged people due to the historically entrenched 

discrimination against them, meaning that consideration must be given to their needs and 

specific lifestyle when formulating policies which may affect them.
34

 Consideration of multi-

dimensional substantive equality would enable a balance to be struck between respect for the 

unique characteristics of the Roma people and the general social need for the policy in 

question through the recognition of the dignity of all those concerned, striking a balance 

between the different groups.  

 

In Ponomaryovi v Bulgaria,
35

 the Russian national applicants had been made to pay 

school fees which were not charged to Bulgarian nationals or certain categories of foreign 

national residents in Bulgaria. They were entitled to live in Bulgaria by virtue of a residence 

permit granted to their mother following her marriage to a Bulgarian national. They later 

gained their own residence permits, but the case related to the period before they reached 

adulthood and became eligible to apply for their own permits. The Court found that there was 

a violation of Article 14 in conjunction with Article 2 of Protocol 1, as the applicants were not 

sufficiently differentiated from their peers to justify the discriminatory treatment.
36

 They had 

not come to Bulgaria unlawfully or with the intention of abusing the Bulgarian education 

system; rather, they had come to the country at a young age with no choice in the matter, as 

their biological father was no longer in contact and their mother had married a Bulgarian 

citizen. They therefore could not realistically pursue their education anywhere else, and had 

fully integrated themselves into Bulgarian society.
37

 If one were to apply Fredman’s concept 

to this case explicitly, one could say that the Court’s decision indicated that treating the 

applicants differently from their peers would be unjustifiable inequality in the specific context 

of the case, and removing the discriminatory provision would address the formal disadvantage 

without removing the applicants’ differentiation in terms of their nationality. 

 

In Fabris v France,
38

 the Court found a violation of Article 14 (in conjunction with 

Article 1 of Protocol 1) in the differential treatment of legitimate children and those born 

outside marriage concerning inheritances from their parents in cases where the parents had 

clearly recognised the illegitimate child as theirs. The Court held that protecting the legitimate 

expectations of beneficiaries of wills could not take priority over the need to ensure equal 

treatment of all offspring, legitimate or not.
39

 Even though French law had already been 

amended to provide this equality, the transitional provisions that were in force at the time the 

applicant challenged his mother’s will were held to be contrary to Article 14 as they 

maintained the formal disadvantage, preventing the illegitimate offspring from having the 

same familial dignity as legitimate children. 

 

 Thus this approach enables conflicts of rights, and of rights and legitimate 

expectations, to be addressed, with the course of action taken reflecting what is required to 

further the ideal of substantive equality.  

 

                                                 
34
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F. CONCLUSION 

 

It is therefore submitted that a multi-faceted approach to substantive equality which 

encompasses dignity is the more effective way for that principle to play the significant role in 

the jurisprudence of the European Court of Human Rights that it should. The inherent dignity 

of all people as derived from their humanity should be seen as one of the foundational 

principles of Article 14 and the prohibition on discrimination in the enjoyment of Convention 

rights. It is only in a life where dignity is protected that Convention rights can be enjoyed to 

the fullest extent possible. Where protection of different groups or rights conflicts, dignity 

serves as an indication of the minimum standard of protection required through the elements 

of the proportionality test, and is thus conceptualised as a right itself. Considerations of 

dignity can also guide as to where the balance should be struck in cases where no rights are 

guaranteed by the ECHR, as the dignity and worth of different groups in the specific context 

of the case are assessed and the balance struck in the way which would contribute most 

favourably overall to the enjoyment of rights of those concerned.  
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A. INTRODUCTION 

 

Law firms are today not only established as single practitioners or as partnerships. Many, if 

not most, lawyers in numerous countries are employed by incorporated law firms. Such law 

firms are organized for instance as limited liability companies (Ltd) or as limited liability 

partnerships (LLPs). In Scotland as well as in England and Wales, incorporated practices have 

been allowed since the late 1980s.  

 

The Swiss Federal Supreme Court decided in September 2012 that lawyers in 

Switzerland can be employed by an incorporated law firm. This article provides a summary of 

this judgement and an overview of the on-going legislation process in Switzerland. The legal 

development in Switzerland is compared with the current legal position in Scotland as well as 

in England and Wales, where incorporated law firms have been allowed for some years. 

 

 

B. INCORPORATED LAW FIRMS IN SWITZERLAND 

 

(1) Legal background 

 

There have been incorporated law firms in Switzerland since 2006 and such firms can 

currently be found in fourteen out of twenty six cantons.
1
 The Swiss Federal Supreme Court, 

however, did not have to decide on the validity of incorporation until September 2012. 
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 G G Zindel, "Anwaltsgesellschaften in der Schweiz" (2012) 108 Schweizerische Juristen-Zeitung 250. See for 
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"Zulässigkeit der Anwalts-AG: Stunde der Wahrheit" (2011) 107 Schweizerische Juristen-Zeitung 213 et seq. 
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In Switzerland, lawyers
2
 have to comply with the professional rules pursuant to the 

Swiss Attorney Act
3
. Article 7 and 8 of the Swiss Attorney Act provide the conditions which 

lawyers have to fulfil in order to be registered with a cantonal bar register. Only upon 

registration in such a cantonal bar register are they allowed to provide the legal services 

reserved to lawyers.
4
 According to Article 8(1)(d) of the Swiss Attorney Act, lawyers must be 

in the position to provide legal services independently. They are – according to the wording of 

this article – allowed to be employed only by persons who themselves are registered with the 

bar register. 

 

(2) The dispute before the Swiss Federal Supreme Court 
 

A law firm in the Canton of St. Gallen, organized as a partnership, wanted to incorporate its 

practice and requested that the lawyers' regulatory authority of St. Gallen issue a decision 

confirming that the lawyers of this law firm would remain registered with the cantonal bar 

register after incorporation of the partnership as a limited liability company. Based on the 

wording of Article 8(1)(d) of the Swiss Attorney Act as outlined above, the regulatory 

authority, however, denied that lawyers could be employed by an incorporated practice and at 

the same time remain registered with the cantonal bar register. The authority basically 

claimed that lawyers are not independent in the sense of Article 8(1)(d) of the Swiss Attorney 

Act since an incorporated law firm cannot be registered with the bar register. The authority 

concluded that lawyers employed by an incorporated practice therefore do not fulfil the 

requirements of the Swiss Attorney Act and thus for registration.
5
 This decision was upheld 

on appeal in its entirety by the cantonal court of St. Gallen.
6
 

 

On further appeal, the Swiss Federal Supreme Court had to decide how the requirement 

"to provide legal services independently" according to Article 8(1)(d) of the Swiss Attorney 

Act should be interpreted. In its decision of 7 September 2012, the Swiss Federal Supreme 

Court overruled the decision of the cantonal court and held that the lawyers would remain 

registered with the bar register of St. Gallen after incorporation of the law firm.
7
  

 

The Court argued that independence in the sense of the Swiss Attorney Act means an 

institutional independence, i.e. that the legal profession has to be organized in a way which 

allows lawyers to provide legal services independently.
8
 The purpose of this requirement is 

that lawyers should act in the sole and best interests of their clients and without influence of 

                                                 
2
 The distinction between barristers and solicitors is not known in Switzerland. 

3
 Federal Act of 23 June 2000 on the Free Movement of Lawyers (Attorney Act; SR number 935.61), available 

(in German, French or Italian only) at http://www.admin.ch/ch/d/sr/c935_61.html. 
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 Foreign lawyers, who wish to practice in Switzerland have to register themselves according to the Articles 27 et 

seq. of the Attorney Act. 
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(in German only) at http://www.gerichte.sg.ch/news/21/2010/08/eintrag_in_das_anwaltsregister.Par.0001. 

DownloadListPar.0001.File.tmp/Eintrag%20in%20das%20Anwaltsregister.pdf. 
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br_2010_2.html. 
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 Decision of the Swiss Federal Supreme Court of 7 September 2012, Case 2C_237/2011, available (in German 

only) at http://www.bger.ch/index/juridiction/jurisdiction-inherit-template/jurisdiction-recht.htm. This decision 

has been published in the official publication of the decisions of the Swiss Federal Supreme Court (BGE 138 II 

440). 
8
 Decision of the Swiss Federal Supreme Court of 7 September 2012, Case 2C_237/2011 consideration 3. 
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personal or economic interests.
9
 The Court thus held that the wording of Article 8(1)(d) of the 

Swiss Attorney Act is too narrow and does not reflect the legislator's intention accurately.
10

 

 

Based on these considerations, the Court considered that, since lawyers are allowed to be 

employed by other registered lawyers,
11

 nothing else can apply when lawyers are employed 

by an incorporated law firm which is fully controlled by registered lawyers. The requirement 

of independence, therefore, must not be assessed with regard to the law firm's legal form but 

with regard to its organisational structure. A narrower interpretation would infringe the Swiss 

Constitution since the lawyers' economic freedom would be restricted to an extent that is 

unnecessary to protect public interests.
12

 The lawyers in the case at hand had provided in the 

articles of association of the future incorporated practice that only registered lawyers could be 

shareholders and that only shareholders could be entrusted with the management of the 

company. Based on these facts, the Swiss Federal Supreme Court concluded that the 

requirement of independence according to Article 8(1)(d) of the Swiss Attorney Act was 

fulfilled and that the lawyers could remain registered with the bar register after the 

incorporation of the law firm.
13

 

 

(3) Multi-Disciplinary Practices under Swiss Law 

 

In the above-mentioned case, only registered lawyers were shareholders of the incorporated 

law firm. With regard to multi-disciplinary practices, i.e. law firms which are owned by 

lawyers and non-lawyers such as accountants or financial advisors, scholars in Switzerland 

support the view that lawyers employed by such practices fulfil the requirements under the 

Swiss Attorney Act as well.
14

 

 

This view is shared by the lawyers' regulatory authority of Zurich. In its decision of 

5 October 2006, where the authority had to decide on the validity of an incorporation of a law 

firm fully owned by lawyers, the authority allowed such multi-disciplinary practices as well.
15

 

Other cantonal regulatory authorities followed this decision. However, in some cantons 

(Vaud, Basel-Stadt and Basel-Land), the authorities have decided against such practices in 

recent years.
16

 

 

A new Swiss Attorney Act is currently going through the legislative process.
17

 In this act, 

the requirements which have to be respected in order to incorporate a law firm, either fully 

owned by lawyers or as a multi-disciplinary practice, will be defined. Pursuant to 

Article 39(c) of the draft of this new act, at least 75 % of the owners of the law firm have to 

be registered lawyers and they must hold at least two thirds of the participation in the 

                                                 
9
 Ibid consideration 5. 
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 Ibid consideration 14 et seq. In fact, the legislator expressly decided not to regulate the possible organisation 

forms for law firms, see E Staehlin and Ch Oetiker, "Comment on Article 8 of the Attorney Act", in W Fellmann 
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12

 Swiss Federal Supreme Court of 7 September 2012, Case 2C_237/2011 consideration 17 et seq. 
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 Staehlin and Oetiker (n 11) at para 52 et seq.; W Fellmann, "Comment on Article 12 of the Attorney Act", in 

W Fellmann and G G Zindel (n 11) at para 19 and para 64 et seq.; Zindel (n 1) at 256 n 66. 
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 The draft for this new Attorney Act is available at http://www.sav-fsa.ch/fileadmin/user_upload/sav/Aktuell/ 

Anwaltsgesetz_D.pdf 
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company's capital.
18

 Moreover, incorporated law firms are subject to a reporting obligation, if 

they are fully owned by lawyers, or subject to an authorisation, if the owners are lawyers and 

non-lawyers (Article 40 et seq. of the draft). 

 

As long as the new act has not yet come into force, the Swiss Federal Supreme Court may 

still have to decide someday whether multi-disciplinary practices are compatible with the 

requirements of the Attorney Act. 

 

 

C. INCORPORATED PRACTICES UNDER SCOTS LAW 

 

In Scotland, law firms have been allowed to incorporate since 1987, following an amendment 

of the Solicitors (Scotland) Act 1980 in 1985.
19

  

 

Pursuant to Section 1(2) of the Solicitors (Scotland) Act 1980, the objects of the Law 

Society of Scotland as regulating body for all solicitors practising in Scotland are to promote 

the interests of the solicitors' profession in Scotland, but especially to promote the interests of 

the public in relation to that profession. In pursuing these objects, the Council of the Law 

Society of Scotland is, according to Section 34(1) of the Solicitors (Scotland) Act 1980, 

entitled to "make rules for regulating in respect of any matter the professional practice, 

conduct and discipline of solicitors and incorporated practices". Moreover, the Council may, 

according to Section 34(1A) of the Solicitors (Scotland) Act 1980, in particular make rules 

with regard to the management and control of incorporated practices. 

 

Based on the above-mentioned provisions of the Solicitors (Scotland) Act 1980, the Law 

Society of Scotland has issued rules that set, develop and maintain the standards for the 

profession.
20

 All solicitors have to comply with these rules. The purpose of these rules is to 

ensure that solicitors meet the standards of good professional and ethical practice. Section B 

of the rules contains the standards of conduct every solicitor has to respect, such as ensuring 

client confidentiality (Rule B1.6).
21

 

  

With regard to the requirements of legal practices, the Law Society of Scotland under 

Rule D5 outlines the conditions that have to be respected by solicitors who want to provide 

legal services as a corporate body. The rules require in particular that the control as well as 

the membership of such an incorporated practice is exclusively by "solicitors, firms of 

solicitors, registered European lawyers, registered foreign lawyers or other incorporated 

practices" (Rule D5.2(b) and Rule D5.2(c)). In ensuring compliance with these rules, the 

memorandum and articles of association of an incorporated practice must comply with the 

requirements set out in Rule D5. In doing so, Rule D5.4.1 requires that the memorandum and 

articles of association have to contain provisions to the effects outlined in this rule. The 

memorandum and articles of association then have to be approved by the Council of the Law 

Society of Scotland pursuant to Rule D5.4.4. 
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The latest legal development in Scotland concerns the introduction of the Legal Services 

(Scotland) Act 2010.
22

 On 2 July 2012, those parts of the act which deal with so-called 

”Alternative Business Structures” came into force.
23

  

 

Alternative Business Structures will allow a law firm to diversify its ownership, which 

means that not all members of the law firm have to be solicitors. According to sections 49(1) 

and 49(2) of the Legal Services (Scotland) Act 2010, at least 51 % of the firm must be owned 

by solicitors or other regulated professionals.
24

 To the extent of the remaining maximum 

49 %, ownership can be held by any person or entity, including external investors.
25

 These so-

called “Licensed Legal Services Providers” will be allowed to provide legal services as 

defined in Section 3 of the Legal Services (Scotland) Act 2010.
26

  

 

However, more regulations are needed before legal services can be provided by Scottish 

solicitors within such an Alternative Business Structure.
27

. 

 

 

D. INCORPORATED PRACTICES IN ENGLAND AND WALES 

 

The Law Society of England and Wales has been allowed to set up rules permitting solicitors 

to provide legal services in incorporated practices since 1985. The legal basis for this can be 

found in Section 9 of the Administration of Justice Act 1985.  

 

Like under the Solicitors (Scotland) Act 1980, the Law Society of England and Wales 

may, according to Section 9 of the Administration of Justice Act 1985, make rules "as to the 

management and control of legal services bodies" and "prescribing the circumstances in 

which such bodies may be recognised by the Society". Compared with the Solicitor (Scotland) 

Act 1980, the Administration of Justice Act 1985 is more detailed with regard to possible 

rules the Law Society may make.
28

 

 

Based on Section 9 of the Administration of Justice Act 1985, the Law Society of 

England and Wales issued the Solicitors Incorporated Practice Rules 1988. These rules came 

into force on 1 January 1992 and required that all shareholders and all directors of a corporate 

law firm must be solicitors. Moreover, there were restrictions on shares being held by 

nominees.
29

 These rules are not in force any more. The requirements which a law firm 

currently has to fulfil to provide legal services as an incorporated practice can be found in the 

SRA Practice Framework Rules 2011.
30

 In brief, the incorporated law firm must be 

                                                 
22

 An overview of the Legal Services (Scotland) Act 2010 is provided by A Upton, "Legal Services (Scotland) 

Act 2010 – A rough guide" (2011) 79/1 S.L.G. 1 et seq. 
23

 P Nicholson, "A few more bricks - Interview with Philip Yelland from the Law Society of Scotland" (2012) 7 

J.Law.Soc.Sc. 14. 
24

 See Upton (n 22) at 2 for further details. 
25

 "Alternative Business Structures – The Nuts and Bolts" (2011) 79/1 S.L.G. 1. 
26

 See for further information regarding this definition, in particular compared with the rules of the Solicitors 

(Scotland) Act 1980, Upton (n 22) at 1 et seq. 
27

 Nicholson (n 23) at 14; A Otterburn and F Westwood, “Into the front line” (2012) 7 J.Law.Soc.Sc. 12. For 

instance, it still needs to be resolved which services offered by licensed providers will come within the 

regulation scheme. Another issue concerns the question of who is going to be approved as the regulator. 
28

 Cf. Subsections 9(1A) et seq. of the Administration of Justice Act 1985. 
29

 F Silverman, Handbook of professional conduct for solicitors, 2nd edn (1992) 95; M Seneviratne, The legal 

profession: regulation and the consumer (1999) 105. 
30

 These rules are available at http://www.sra.org.uk/solicitors/handbook/practising/content.page. 
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predominantly controlled by lawyers or by legally qualified bodies which are controlled by at 

least 90% by lawyers.
31

  

 

The latest legal development concerns, like in Scotland, the provision of legal services in 

practices not exclusively owned by solicitors. With the introduction of the Legal Services Act 

2007, solicitors can form a so-called “Legal Disciplinary Practice”. Moreover, the Legal 

Services Act 2007 allows solicitors to render legal services within an “Alternative Business 

Structure”.
32

 

 

A Legal Disciplinary Practice is a recognised body in the sense of Section 9 of the 

Administration of Justice Act 1985. Solicitors may now provide “reserved legal services” as 

defined in Section 207 of the Legal Services Act 2007
33

 together with other service providers 

such as accountants, financial advisors or estate agents.
34

 Pursuant to Section 9A of the 

Administration of Justice Act 1985,
35

 such practices can include different legal professionals 

and up to 25% of the owners do not have to be lawyers. In addition, the managers of these 

practices do not have to be exclusively lawyers.
36

 

 

The second new business form for solicitors is the Alternative Business Structure. 

Sections 71 et seq. of the Legal Services Act 2007 set out the principles which have to be 

followed. The main innovation within the Alternative Business Structure is that the act allows 

to a certain extent external investments into law firms
37

. Within such an Alternative Business 

Structure, more than 25% managers may be non-lawyers. Moreover, a law firm can be taken 

over by a non-lawyer enterprise.
38

 

 

The creation of this new possibility for structuring and organisation of law firms in 

England and Wales has already led to significant investments of new capital made in existing 

law firms, either through private equity or through listed organisations, as well as the 

development of new forms of providing legal services.
39

 

 

 

D. SUMMARY AND COMPARISON 

 

(1) Acceptance of incorporated law firms throughout the jurisdictions 
 

In Scotland as well as in England and Wales, incorporated law firms have been admissible for 

around twenty five years. The Solicitors (Scotland) Act 1980 and the Administration of 

Justice Act 1985 provide a clear legal basis for corporate law firms. In Switzerland, the Swiss 

                                                 
31

 Cf. Rule 13 of the SRA Practice Framework Rules. 
32

 Information provided by the Solicitors Regulation Authority, available at 

http://www.sra.org.uk/sra/consultations/legal-services-act-new-forms-practice-regulation-november-2007.page. 
33

 The term 'reserved legal services' refers to 'reserved legal activities' as defined in Section 12 and Schedule 2 of 

the Legal Services Act 2007. 
34

 R Khiara, "Reforming the UK legal services market: Big Bang or gradual emergence of a brave new world?" 

(2010) 3 JIBFL 168. 
35

 As amended by Schedule 16 of the Legal Services Act 2007 (para 82). 
36

 A McKenzie, "Legal Services Act: What it means for legal and information professionals" (2010) 10 LIM 284; 

see also the information provided by the Solicitors Regulation Authority, available at 

http://www.sra.org.uk/sra/consultations/lsa-new-forms-practice-regulation-part-1.page at para 1.10 and 

http://www.sra.org.uk/sra/consultations/lsa-new-forms-practice-regulation-part-3.page at para 3.7. 
37

 McKenzie (n 35) at 284 et seq. 
38

 See for more details http://www.sra.org.uk/sra/legal-services-act/lsa-glossary.page. 
39

 See for more details Otterburn and Westwood (n 27) at 10 et seq. 
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Federal Supreme Court eventually had, in the absence of express provisions in the Attorney 

Act, to decide on the validity of incorporated law firms and confirmed that lawyers can 

provide their services through corporations, in particular through limited liability companies 

(Ltd). 

 

Law firms which are owned not only by lawyers but also non-lawyers are currently 

expressly allowed in England and Wales. In Scotland, such Alternative Business Structures 

will be available soon. In Switzerland, most of the cantonal lawyers' regulatory authorities are 

of the opinion that such practices are allowed under the current Attorney Act as well. The 

draft for a new Swiss Attorney Act, under which among other things the organizational forms 

available for law firms will be regulated, provides the requirements that have to be met in 

order to incorporate a law firm as a multi-disciplinary practice. This draft is currently pending 

in the legislative process. 

 

From the regulatory point of view, all incorporated law firms in Scotland as well as in 

England and Wales have to be authorized by the corresponding regulatory authority. In 

contrast hereto, law firms currently do not need an authorization for incorporation in 

Switzerland. Under the proposed new attorney act, incorporated law firms will have to report 

themselves or must be authorised by the regulatory authority, depending on their structure of 

ownership. 

 

(2) More flexibility for law firms 
 

The opportunity for law firms to incorporate is – in particular from an economic point of 

view – very desirable. Business law firms especially operate in ever-growing structures, 

employing hundreds of lawyers within one office venue. Moreover, these law firms 

increasingly operate on an international basis, maintaining branches in several countries. In 

such an environment, law firms require to structure their business in a legal form which 

provides them with the flexibility necessary to meet the needs of their clients. Organising a 

law firm as a partnership in such circumstances is not appropriate since it lacks the flexibility 

offered by, for instance, a Ltd company or a LLP. 

  

The new business structures available for lawyers – the multi-disciplinary practices and 

Alternative Business Structures – allow law firms to employ not only lawyers but other non-

lawyer specialists such as tax experts, accountants or financial advisors within the same 

company. Law firms can thereby deepen and widen the range of their services
40

 and cope with 

the often detailed demands of their clients. 

 

With this in mind, the currently on-going legislation process in Switzerland as well as the 

already advanced legal situation in Scotland as well as in England and Wales with regard to 

multi-disciplinary practices and Alternative Business Structures has to be considered as 

positive and is going to broaden the structural possibilities of law firms. However, as will be 

discussed in the final section, the proper functioning of the legal profession and in particular 

lawyers’ independence when providing their legal services also have to be taken into 

consideration. 

 

(3) Ensuring the proper functioning of the legal profession 

                                                 
40

 Nicholson (n 23) at 14; Otterburn and Westwood (n 27) at 11 and 12. See in addition P Nicholson, “The other 

alternative” (2013) 1 J.Law.Soc.Sc. 36 et seq. with regard to law firms organised in the form of an employee 

ownership as alternative to Alternative Business Structures. 
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While welcoming all these recent developments, the underlying risks for clients have to be 

taken into consideration, in particular when considering that foreign investments are or will 

become possible.
41

 The regulatory authorities of the respective jurisdictions will have to keep 

an eye on very important issues for the law profession such as attorney-client secrecy and 

preventing conflict of interests. These two professional duties of lawyers and solicitors form 

the fundamental basis of every attorney-client relationship and are absolutely indispensable 

for ensuring clients’ confidence towards lawyers. 

 

In order to protect these professional standards and therewith the proper functioning of 

the legal profession, it is certainly welcomed that the legislation mentioned in this article 

requires a law firm to be controlled in the majority by lawyers or solicitors respectively. With 

such rules, it can be ensured that professional standards and in particular the two above-

mentioned duties are ensured appropriately. However, the proportions that must be held by 

lawyers differ significantly within these three different jurisdictions.  

 

The draft for a new Swiss Attorney Act provides that a high proportion of a firm’s 

ownership has to be held by qualified and registered lawyers. The reason for this high 

proportion is to ensure the independence of the law firm.
42

 Moreover, this proportion ensures 

that the lawyers in the incorporated law firms have the majority necessary to pass important 

resolutions according to the Swiss Code of Obligations.
43

  

 

In England and Wales, the maximum proportion of ownership which can be held by non- 

lawyers, has been set – pursuant to the Administration of Justice Act 1985 – at 25%. This 

proportion ensures that shareholders which are not lawyers cannot block special resolutions 

according to the Companies Act 2006.
44

 

 

In Scotland, the independence of the legal profession is ensured via the professional rules 

issued by the Law Society of Scotland. These rules require a law firm to ensure in its 

memorandum and articles of association that it is fully controlled by solicitors before it can be 

incorporated. 

 

With regard to Alternative Business Structures it seems – according to the wording of the 

Legal Services (Scotland) Act 2010 – that the majority of such a company can be held either 

by lawyers or by other members of other regulated professions. The Legal Services Act 2007 

similarly allows the rendering of legal services by companies not exclusively or fully 

controlled by lawyers.
45

 Based on this wording, therefore, it is or will be possible that the 

majority of an Alternative Business Structure can be owned by non-lawyers. This rule entails 

risks for the lawyers’ clients, in particular with regard to the duty of lawyers to practice their 

profession independently.
46

 It will be up to the regulatory authority to ensure that in 

Alternative Business Structures which are not controlled in majority by lawyers, the 

professional rules and in particular the independence of lawyers continue to be guaranteed. 

                                                 
41

 See the examples stated in Otterburn and Westwood (n 27) at 10 et seq. 
42

 Zindel (n 1) at 257 n 85 with further references. 
43

 Article 704 of the Federal Act of 30 March 1999 on the Amendment of the Swiss Civil Code (Part Five: The 

Code of Obligations) (Swiss Code of Obligations; SR number 220), available (in English) at 

http://www.admin.ch/ch/e/rs/c220.html. 
44

 Section 283 of the Companies Act 2006. 
45

 In Switzerland, such Alternative Business Structures are not allowed under the current legislation. Moreover, 

the draft for a new attorney act also does not provide for this possibility. 
46

 Rule B1.3 of the rules issued by the Law Society of Scotland (n 20). 
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The requirement of authorisation prior to the registration of incorporated law firms as 

provided by all the three jurisdictions mentioned in this article is a necessary step to ensure 

the proper functioning of the legal profession, provided that the regulation authorities 

undertake the examination of requests made by law firms with due care. Only then can it be 

ensured that the clients’ interest in the proper functioning of the legal profession is 

appropriately respected. 
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A. INTRODUCTION 

 

The Independent Parliamentary Standards Authority (IPSA), established in the wake of the 

2009 expenses scandal, will shortly issue its first decision on a new arrangement for MPs’ 

salaries.
1
 Whichever pay level is fixed upon, the decision will probably not put an end to the 

controversy around this issue. Quite the opposite could happen. If IPSA does not get it exactly 

right, the decision might put an end to IPSA. In anticipation of that moment of truth, this brief 

note takes a look at the Parliamentary Standards Act 2009,
2
 which defines the regulator’s 

precarious position. Why should MPs accept IPSA’s decision, and why should the broader 

public? What could convince them of the decision not only being legal, but legitimate as 

well?  

 

 

B. SOURCES OF LEGITIMACY 

   

(1) Input 

 

In a democratic state legitimacy may be understood to derive exclusively from the will of the 

people and, according to a rather mechanistic view, only through elections. Public policy 

decisions are legitimate when taken by elected representatives or at least by those accountable 

to elected representatives.
3
 The five board members of IPSA

4
 are accountable to the House of 

Commons. It is of course somewhat ironic that IPSA is supposed to regulate the Commons— 

or more accurately, the financial facilities of its members—and is, at the same time, 

                                                 
*
 PhD candidate at the University of Amsterdam, preparing a dissertation on comparative constitutional law 

through the prism of remuneration for members of the legislature.  
1
 The decision is expected to be published in the autumn of 2013; see Administration Committee, uncorrected 

transcript of oral evidence 25 March 2013 (to be published as HC 2012–2013, 1022-ii) under Q64.  
2
 PSA 2009, as amended by the Constitutional Reform and Governance Act 2010. For a legislative comment on 

the PSA 2009 before the 2010 changes, see N Parpworth, “The Parliamentary Standards Act 2009: A 

constitutional dangerous dogs measure?” (2010) 73 The Modern Law Review 262. 
3
 IPSA as an example of the broader problem of “constitutional watchdogs” and their accountability: R Hazell, 

“Constitutional Reform in the United Kingdom: Past, Present and Future”, in C Morris and others (eds), 

Reconstituting the Constitution (2011) 83 at 95. 
4
 Of whom one must be a former judge, one a qualified auditor and one a former MP; PSA 2009 sch 1 para 1. 
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answerable to the Commons.
5
 The obvious danger that MPs could have too much control over 

their controller is diffused by a remarkably complicated institutional setup. Members of the 

board of IPSA are appointed by the Queen on an address of the House of Commons, but MPs 

cannot make their own choice. An address can only concern a candidate selected by the 

Speaker on the basis of open competition and with the agreement of the Speaker’s Committee 

for the IPSA.
6
 That special statutory committee is composed of not just MPs, but also three 

lay persons, i.e. people who do not sit in Parliament and never have.
7
 The power of MPs to 

dismiss board members of IPSA is limited by the rule that a resolution to that effect must be 

passed by both Houses: the Commons needs the agreement of the House of Lords.
8
 The 

influence of MPs on the composition of IPSA is, therefore, very limited. That fact, in turn, has 

an impact on IPSA’s legitimacy. Imagine, for a moment, the position of backbench MPs who 

are told what their salary will be for the years to come. Such MPs saying “well, it is the 

people we put there to make that decision, so we will accept it” does not seem a very probable 

scenario. And the broader public saying “well, it is the people our elected representatives put 

there to make that decision, so we will accept it” seems even more improbable. In short: IPSA 

does not have much input legitimacy to rely upon. 

 

(2) Process   

 

Another source of legitimacy might be the decision-making process. If the decision on a new 

pay level for MPs is prepared thoroughly—all options examined, all factors weighed, all 

views considered—then MPs and the broader public might tend to accept it even if they had 

not themselves arrived at the same pay level. The 2009 Act does lay down process rules. In 

particular it prescribes whom IPSA must consult: the Review Body on Senior Salaries, 

anybody speaking on behalf of MPs, the Minister for the Civil Service, the Treasury and any 

other persons IPSA thinks fit to consult. The ultimate decision must then be published with an 

explanation of how it was reached.
9
 In fact IPSA consulted everybody—they held an open 

consultation.
10

 This attracted 100 answers, with a parallel online survey delivering 600 

reactions.
11

 It remains to be seen whether this is so convincing that MPs and the public will 

think “I have had my say (or I could have had, had I bothered), they have derived some figure, 

I understand why, fair enough.” 

 

(3) Output 

 

Decisions can be legitimate simply because they work: they fulfil the aim of the whole 

project. The aim here, IPSA’s very raison d’être, was independence. Members of the public 

might think—quite logically—that the old system of MPs’ voting for their own pay award led 

to unjustifiably high salaries. If the independent assessment does not result in a lower pay 

level, it must be because IPSA is not sufficiently independent from Parliament. Amongst MPs 

there is another view. True, they voted for their pay themselves, but they could do so only on 

                                                 
5
 cf Committee on Members’ Expenses, The Operation of the Parliamentary Standards Act 2009 (HC 2010-12, 

1484-I) para 68. 
6
 PSA 2009 sch 1 para 2. For a significant conflict between IPSA and the Speaker about reappointment of sitting 

board members, see the published correspondence available at parliamentarystandards.org.uk/transparency/. 
7
 PSA 2009 sch 3 paras 1, 2A. 

8
 PSA 2009 sch 3 para 2(3), (4). 

9
 PSA 2009 s 4A(7), (8). 

10
 In the autumn of 2012; see IPSA, Reviewing MPs’ Pay & Pensions: A Consultation (October 2013) available 

at parliamentarystandards.org.uk. 
11

 IPSA, Reviewing MPs’ Pay and Pensions: A First Report (January 2013) available at 

parliamentarystandards.org.uk, para 10.  
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government initiative, never being able to increase their salary by more than the figure 

proposed by the executive.
12

 And the executive—so the argument runs—did not propose 

adequate increases, because it had too much regard for undue pressure from an ill-informed 

public.
13

 If the independent decision-making process does not result in a figure substantially 

higher, it must be because IPSA is not sufficiently independent from popular opinion. It is 

very difficult, therefore, to see how independence in itself could legitimize a decision on a 

subject as controversial as MPs’ pay. 

 

 

C. CONCLUSION 

 

None of the three potential sources of legitimacy provides much reassurance for IPSA. On the 

input side, IPSA will be asked who they are to make such a decision; on process, how they 

arrived at it; and on the output side their independence will be questioned. All they can do is 

explain over and over again. Whether the decision will, in the end, be accepted, will largely 

depend on whether it is right. But, of course, nobody knows what is “right” here. The margin 

for a broadly acceptable decision might be quite narrow. It might be just a fine line that IPSA 

has to hit exactly. The margin even might not be there at all, because expectations are so 

inconsistent.
14

 IPSA’s chair has already dubbed the decision on MPs’ pay “the big exam 

question”.
15

 So what if they fail the exam? 

 

If IPSA gets it wrong on either side—too high or too low—there will be pressure to 

change the decision-making procedure or even abolish IPSA. In case politicians are unhappy 

with the decision but the public is not, small but effective changes might occur silently.
16

 If 

the public is unhappy, we can expect a major fuss. The public will, quite rightly, hold 

Parliament to account for setting up a system that produces bad results, and Parliament would 

have to change that system. Politicians are not responsible for deciding their own pay 

anymore, but they are fully responsible for who does instead.  

 

All in all, these are not very encouraging prospects for IPSA. But it is very interesting to look 

and see what will happen, particularly from a continental perspective. After all, there is a real 

constitutional dilemma here. Something was indeed inherently improper about MPs’ voting 

on their own pay. The general rule that nobody should be judge in his or her own cause holds 

in any state adhering to the rule of law. Equally, nobody should legislate in his or her own 

cause or, for that matter, take any decision on public policy that is connected too closely with 

his or her own interest.
17

 MPs’ voting on their own pay was an extreme example in that it was 

                                                 
12

 This was not only due to the government’s agenda-setting power in the Commons, but is even a strict 

constitutional rule: a charge upon public funds can only be debated if a minister certifies the Monarch’s 

recommendation and can only be amended downwards; Erskine May’s Treatise on The Law, Privileges, 

Proceedings and Usage of Parliament, 24
th

 edn, by M Jack et al (LexisNexis 2011) 716 ff and 753. This rule is 

not applicable to the funding of IPSA; PSA 2009 sch 1 para 22.  
13

 cf Committee on Members’ Expenses (n 5) para 60; Committee on Standards in Public Life, MPs’ Expenses 

and Allowances (Cm 7724, 2009) para 13.71 ff. 
14

 D Judge, “The politics of MPs’ pay” (1984) 37 Parliamentary Affairs 59 at 59. 
15

 I Kennedy, “Hansard Society Speech” (delivered 5 January 2010) available at parliamentarystandards.org.uk, 

para 10. 
16

 Compare the changes to the Electoral Commission in 2009, when four persons nominated by political parties 

were added to its board; Political Parties, Elections and Referendums Act 2000, s 3A; Constitutional Affairs 

Committee, Party Funding (HC 2006-07, 163i) paras 62-64; Committee on Standards in Public Life, Review of 

the Electoral Commission (Cm 7006, 2007) paras 3.20-3.34 and recommendation 29.  
17

 For an extensive elaboration on these notions: H Lang, Gesetzgebung in eigener Sache [Legislating in one’s 

own cause] (Mohr Siebeck 2007) part 3. 
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exclusively in their own cause. This is still the standard in most continental European 

countries. And there are good reasons for that. There is simply no-one better placed than 

parliamentarians themselves to decide parliamentarians’ pay. Anybody else would be less 

legitimate and could not very well tell them what is just and proper with much authority. 

Members of the legislature can at least be held accountable directly by the people. And any 

public body that cannot be held accountable at all, not even indirectly, is totally out of order in 

a democracy. 

 

This tension between the proper distance demanded by the rule of law and democratic 

legitimacy is not a circle to be squared by some magic trick. It poses a real dilemma. But legal 

thinking is quite accustomed to dilemmas and has developed mechanisms to deal with them 

responsibly. We might for instance try the proportionality rule: if considering a delivery on 

democratic accountability, we should be sure of a gain in distance demanded by the rule of 

law; we should be sure that the gain on the one side cannot be achieved without the loss on 

the other; and we should ensure that gain and loss are at least—and in some measure—

proportionate to each other, with some indication that a net gain may be achieved.
18

 

  

Such a conscious approach might be, in the long run, the only way to bring together 

constitutional thinking and practice in Europe that, at the moment, is highly divergent. In 

Britain the extreme step of completely outsourcing the contentious topic of MPs pay was 

mainly justified by the simple rule of law argument: MPs must not decide themselves.
19

 In 

Germany, to take the other extreme, legislators and the Constitutional Court refuse, on the 

very same logic, to recognize any alternative to that improper situation. Members of the 

Bundestag still vote on their own remuneration, and that cannot possibly be avoided because 

any other system would weaken democratic accountability.
20

 The British and the Germans 

cannot, surely, accuse each other of doing something absolutely improper. Any explanation as 

to why the national decision-making systems are relatively proper, given the differences in 

constitutional and political culture, would have to be phrased exactly in terms of an explicit 

weighing of competing ideals.  

 

A discourse that limits itself to stating absolutes is not helpful at the national level. On 

the European level it dashes any hopes of even understanding one another when discussing 

the problem of MEPs’ pay. It must be possible, with some effort, to overcome that state of 

conceptual deadlock. 

                                                 
18

 The author picked up this idea in an inspiring key note speech by Bernard Manin, delivered at the Leiden 

Conference on Political Legitimacy and the Paradox of Regulation (University of Leiden, 23-25 January 2013). 

Along similar lines, see  A Vermeule, “Contra Nemo Iudex in Sua Causa” (2012) 122(2) Yale Law Journal 384. 
19

 Committee on Members’ Expenses (n 5) paras 59-62. 
20

 Gemeinsame Verfassungskommission von Bundestag und Bundesrat, “Bericht” [Report of the Joint 

Constitution Commission of Bundestag and Bundesrat], BT-Drs 12/6000, 89. Bundesverfassungsgericht 5 

November 1975 Abgeordnetendiäten [Delegates’ remuneration], BVerfGE 40, 296 at 372 [author’s trans.]: “In a 

parliamentary democracy it cannot be avoided that Parliament decides in its own cause when determining the 

amount and further modalities of financial facilities connected with the status of its members.” Compare H H 

Klein, “Art. 48”, in T                             Maunz and G Dürig (eds), Grundgesetz-Kommentar (CH Beck, loose 

leave edn, delivery 34, June 1998) margin numbers 198-206. 
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PSYCHOLOGICAL OVERSIGHT: WHY BILLS 

ADVOCATING FOR TRANSPARENCY COULD DO MORE 

HARM 
Mark Kawakami* 

 

In the endless pursuit to eliminate human rights violations from our global supply chain, legislators 

often praise corporate transparency as if it were the Holy Grail or the missing catalyst necessary to end 

the series of atrocities that plague our supply chain. A recent example of this is the Transparency in 

UK Company Supply Chains (Eradication of Slavery) Bill 2012-13 (the bill), which aims to “eradicate 

slavery, human trafficking, forced labour and the worst forms of child labour” through various 

transparency and disclosure measures.
1
 The goal of this bill is laudable and much admiration should be 

directed towards Michael Connarty MP for sponsoring a bill of such boldness. If the bill were to be 

passed, I am, however, still unconvinced that it would be effective in achieving the desired objectives.  

 

      Besides the obvious political obstacles which confront a private member’s bill of this kind, of 

greater concern is the question over its prescribed method and whether this method would provide a 

strong enough incentive for consumers to change their behaviours. Rather than approaching this from 

a traditional legal perspective, in this note I will attempt to incorporate studies from behavioural 

psychology. There is a growing awareness, within some academic circles,
2
 of the need for 

policymakers and legislators to be more cognisant of the behavioural impacts that proposed bills may 

have on their constituency. An obvious caveat with such an interdisciplinary approach – mixing 

behavioural psychology with the law – is that we must be careful not to make inferences from mere 

correlations. In other words, it is of utmost importance not to carelessly take a conclusion from one 

study and apply it to reach a more general conclusion. It is, however, equally unjustifiable for 

legislators and lawyers to simply ignore this growing scholarship and to dismiss it as completely 

irrelevant. With that in mind, I offer some possible reasons as to why this bill, or another transparency 

seeking bill, is unlikely to achieve its intended goal, whether that goal is eradicating slavery or another 

form of human rights violation within our supply chain.  

 

      The bill anticipates that requiring corporations to describe their due diligence procedures in 

their annual reports and on their websites will increase the transparency of their operations, which 

will, in turn, better inform the consumers and shame the corporations that fail to do their due 

diligence.
3
 The bill therefore presumes that a well-informed consumer will naturally be a more socially 

conscious consumer and, furthermore, that shaming alone is a strong enough incentive for 

corporations to forfeit profits. These assumptions do not accurately reflect reality.
4
 Take, for example, 

the fact that many consumers are already aware of the questionable labour practices employed by 

global power brands and their subcontractors.
5
 Exposés about corporations such as Nike and Apple 

                                                 
* PhD Researcher at Maastricht University. 
1
  UK Parliament, Transparency in UK Company Supply Chains (Eradication of Slavery) Bill, available at 

http://www.publications.parliament.uk/pa/bills/cbill/2012-2013/0026/13026.pdf 1. 
2
  R H Thaler and C R Sunstein, Nudge: Improving Decisions about Health, Wealth, and Happiness (2009).  

3
  I use the word “shame” here as the bill itself does not offer any substantive sanctions for a company that fails to 

report their due diligence. 
4
  A Vaccaro and J Fontrodona, “Academic view: the myth of corporate transparency” (2010) The Economist 

Online, available at http://www.economist.com.ezproxy.is.ed.ac.uk/printedition/2010-10-09 (arguing that simply 

making information available to the public will not save society from “business malpractice and corporate 

psychopaths”). 
5
  C Duhigg and D Barboza, “In China, human costs are built into an iPad” (2012) The New York Times, available 

at http://www.nytimes.com/2012/01/26/business/ieconomy-apples-ipad-and-the-human-costs-for-workers-in-

http://www.publications.parliament.uk/pa/bills/cbill/2012-2013/0026/13026.pdf
http://www.economist.com.ezproxy.is.ed.ac.uk/printedition/2010-10-09
http://www.nytimes.com/2012/01/26/business/ieconomy-apples-ipad-and-the-human-costs-for-workers-in-china.html?pagewanted=all
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have been widely publicised, yet the dissemination of this information alone has not led to any 

noticeable decline in their popularity or their profitability.
6
 I posit that this collective consumer 

cognitive dissonance
7
 – where consumers know that inhumane labour practices are wrong, but still 

purchase products made using such practices – is the root of the problem and that the transparency of 

the corporations, or the lack thereof, is not necessarily the primary problem.  

 

      Taking this cognitive dissonance into consideration, the pertinent question is not whether the 

corporations should be forced to publicise reports, but is, firstly, how many consumers would actually 

read them and, secondly, how many would change their purchasing behaviours as a result? It is 

difficult to answer these questions using exact figures.  Using another approach, the renowned social 

psychologist, Leon Festinger, suggests that people prefer to avoid facts that contradict their 

assumptions or beliefs.
8
 If people prefer to think of themselves as socially conscious beings, they will, 

more likely than not, be disinclined to learn that buying their favourite brands could be considered a 

socially reprehensible act. On a similar level, there is fascinating research being conducted on the 

effectiveness of warning labels on cigarettes, the results of which might share some similarities to the 

matter at hand. The argument in favour of these warning labels, similar to forcing corporations to be 

more transparent, is the belief that if smokers see the harm that they are causing to themselves or to 

others, they will likely reduce their smoking. A 2010 psychological study conducted by Jochim 

Hansen, Susanne Winzeler and Sascha Topolinski suggests otherwise.
9
 Using terror management 

theory, the researchers have claimed that for consumers identifying themselves as serious smokers, the 

stern warnings on cigarette packaging actually made them want to smoke more.
10

 Though it may seem 

somewhat counter-intuitive, the theory – at the most simplified level – suggests that when confronted 

with an uncomfortable fact or a realisation of a cognitive dissonance, a person’s immediate instinct is 

to seek comfort. Sometimes that comfort comes in the form of smoking, binging on chocolates or 

possibly going on a shopping spree. Though seemingly harmless, warning labels and the subsequent 

reactions to them could produce varying degrees of negative externalities. 

 

      Yet another concern, aside from consumers’ collective cognitive dissonance, is the fact that 

many of the major corporations that the bill targets
11

 already post their CSR and sustainability reports 

on their website voluntarily. Experiments in behavioural psychology have suggested that this 

legalisation of an otherwise existing voluntary norm could result in unintended consequences. Uri 

Gneezy and Aldo Rustichini conducted one of the more famous experiments in this area in 1998 

known as the “Day-Care Center Study”.
12

 The day-care centres in Israel that they researched all had 

one common problem: the parents were habitually late in picking up their children. The research was 

designed to determine whether the imposition of a fine on tardy parents would be a useful deterrent or 

                                                                                                                                                         
china.html?pagewanted=all; G Chamberlain, “Olympic brands caught up in abuse scandal” (2012) The Observer, 

available at http://www.guardian.co.uk/business/2012/mar/03/olympic-brands-abuse-scandal?INTCMP=SRCH.   
6
  Nike, Letter to Shareholders 24 July 2012, available at 

http://investors.nikeinc.com/files/doc_financials/AnnualReports/2012/index.html#mark_parker_letter  

(stating that “[g]lobal revenue for Nike, Inc. grew 16 percent to $24.1 billion, our fastest growth in 15 years”).  
7
  L Festinger, A Theory of Cognitive Dissonance (1957); J M Cooper, Cognitive Dissonance: 50 Years of a 

Classic Theory (2007).  
8
  Festinger, Cognitive Dissonance (n 3) 128 (stating that “[i]f the expectation is that the cognition acquired 

through this source would increase dissonance, he will avoid it.”).  
9
  J Hansen, S Winzeler and S Topolinski, “When the death makes you smoke: a terror management perspective on 

the effectiveness of cigarette on-pack warnings” (2010) 46(1) Journal of Experimental Social Psychology 226-

228; Cf G T Fong, D Hammond and S C Hitchman, “The impact of pictures on the effectiveness of tobacco 

warnings” (2009) 87 Bulletin of World Health Organization 640-643 (concluding that “[g]raphic pictures can 

significantly enhance the effectiveness of warning labels.”).   
10

  Hansen et al (n 9).  
11

  According to the bill, those are “companies making annual worldwide gross receipts exceeding £100,000,000.” 
12

  U Gneezy and A Rustichini, “A fine is a price” (2000) 29 The Journal of Legal Studies 1-17; U Gneezy and A 

Rustichini, “Incentives, Punishment, and Behavior”, in C F Camerer, G Loewenstein, and M Rabin (eds), 

Advances in Behavioral Economics (2004) 572; Cf A Rubinstein, “Discussion of ‘Behavioral Economics’”, in R 

Blundell, T Persson (eds), Advances in Economics and Econometrics: Volume 2 - Theory and Applications 

(2005) 246 at 249  (challenging the validity of Gneezy and Rustichini’s experiment).  

http://www.nytimes.com/2012/01/26/business/ieconomy-apples-ipad-and-the-human-costs-for-workers-in-china.html?pagewanted=all
http://www.guardian.co.uk/business/2012/mar/03/olympic-brands-abuse-scandal?INTCMP=SRCH
http://investors.nikeinc.com/files/doc_financials/AnnualReports/2012/index.html#mark_parker_letter
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not. The researchers found that the implementation of a fine was not only an ineffective deterrent, but 

more alarmingly, the problem worsened.
13

 The researchers explained that before the implementation of 

the fine, there was an unspoken understanding between the day-care centres and the parents that being 

late significantly inconvenienced others resulting in parents feeling an element of guilt for being late.
14

 

By replacing this with a more rigid rule that mandated the parents pay a fine for lateness, the element 

of guilt was removed from the equation and replaced by the justification that a fine will simply be 

paid. This research substantiates the claim, at least to some extent, that creating a legal sanction to 

solve a problem, previously regulated by a voluntary norm, does not always guarantee a decrease in 

that targeted behaviour. It is even possible that in some cases legislation could exacerbate the problem.  

 

      The last behavioral theory of interest is costly signaling theory. This states that socially 

responsible behaviours, even if more costly than the more irresponsible alternative, help to increase 

the social status of the actor.
15

 In our context, this is illustrated by a corporation that voluntarily reports 

their due diligence without any external incentives. This costly signaling indicates to the consumers 

that they are a more socially conscious corporation than competitors not adopting the same practices. 

If a bill, such as the one in question, forcefully levels the playing field by requiring every major 

corporation to file compliance reports, the question that emerges is whether the imposition of that 

external motivation could lower the more internal, intrinsic motivation for corporations that are 

already socially responsible. If that is indeed the case, the legislatures must choose between 1) a policy 

that rewards corporations for their voluntary intrinsic motivation to be more socially responsible 

(positive reinforcement), or 2) a policy that will create an external incentive for every corporation and 

punish those found to be in non-compliance (negative reinforcement). Needless to say, the latter 

option has substantial implementation and enforcement costs relative to the first option. The bill 

advocates for the latter option, which admittedly has its merits, however, the question of cost and of 

reducing the intrinsic motivation leaves lingering doubts for the effectiveness and efficiency of this 

particular option.  

 

      To reiterate my initial caveat, the results of these various behavioural studies must be taken 

with a pinch, if not a handful, of salt when applying their conclusions to other fields of study, such as 

law and policymaking. After all, shopping is not the same as smoking and the problem of corporations 

employing inhumane labour practices is very different from parents picking their children up late from 

day-care centres. I am, however, merely suggesting that legislative proposals of this nature should take 

into careful consideration the possible behavioural impact that bills may have rather than simply 

assuming greater transparency will produce positive results. Given the failure to consider such matters 

in the Transparency in UK Company Supply Chains (Eradication of Slavery) Bill 2012-13, I am 

skeptical that the methods proposed by the bill could eradicate slavery, human trafficking or any other 

atrocities that plague our supply chain. 
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  Gneezy and Rustichini (n 7) at 583. 
14

  Gneezy and Rustichini (n 7) at 585. 
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  V Griskevicius, J M Tybur and B Van den Bergh, “Going green to be see: status, reputation, and conspicuous 

conservation” (2010) 98(3) Journal of Personality and Social Psychology 392-404. 
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BOOK REVIEW 

Caroline Morris and Cian Murphy, GETTING A PHD IN LAW  

Oxford: Hart Publishing Ltd, 2011. 158pp. RRP £19.95 ISBN 9781841133065 

“[T]he place of the PhD in Law in the young lawyer’s career create[s] unique challenges that have not 

been addressed by existing guides.” Filling this gap is the primary purpose of Caroline Morris and 

Cian Murphy’s guide to applying for and obtaining the doctoral degree. Getting a PhD in Law covers 

almost all aspects of the PhD process, from how and why to apply for a PhD to career prospects and 

how to begin to build a publications record.  It will be useful for the growing numbers of PhD students 

in UK law schools, particularly those who may be coming to study in the UK for the first time. Those 

considering whether the PhD is right for them will undoubtedly benefit from the book’s clear and 

pragmatic approach, but many topics (for example, writing up and the viva and beginning to build an 

academic career) will be relevant to those currently in the throes of doctoral study. 

If one is looking for more in-depth coverage in particular areas, such as research 

methodologies or job applications, it will probably be necessary to turn to the further resources listed 

at the back of the book, but in general the authors provide a concise and easy to read introduction.  

Unfortunately the use of “case studies” tended not to add much to the points already made; given the 

nature of the text this seemed like a missed opportunity to incorporate a “human element” in the form 

of frank stories from current students. 

One aspect which could have been given more attention in the chapter on common “PhD 

problems” is the psychological pressure which often accompanies the academic research process. 

Sometimes one may feel like one’s research is making little progress. Justifying one’s project, both to 

oneself and to one’s friends, colleagues, supervisors, funders and employers, may come to seem 

impossibly difficult. Many PhD students experience periods of intense self-doubt; indeed, this is 

probably beneficial for and necessary to progression of the research. It can be especially tough for 

those who face additional linguistic or cultural barriers. Supervisors, research colleagues and 

university networks and training programmes can all play a role in helping the student to learn from 

these challenges, and utilise them in a positive manner. 

Overall, Getting a PhD in Law certainly fulfils its stated objective of providing an accessible 

and readable guide to the UK doctoral degree. The fact that there is much more to be said about many 

of the issues raised is a testament to its utility.  

Bonnie Holligan   
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SUBMISSIONS 

 

We are always keen to receive submissions from students within the Law School. Below are some 

basic guidelines for contributors as well as suggestions for submissions. 

 

 

GUIDELINES 
 

The Editors are pleased to consider: 

 Short Articles (up to 3000 words) 

 Long Articles (up to 8000 words) 

 Case Notes (approx. 1000 words) 

 Book Reviews 

 Reports 

 

It is not necessary for articles to conform strictly to these word limits but authors should endeavour to 

ensure that articles are as concise as possible. All submissions, however, must conform to the House 

Style available from the website. We encourage authors to write new material for the review but we 

are also happy to accept pieces written in the course of your studies. 

 

For further information please refer to our website www.law.ed.ac.uk/eslr. 

 


