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Foreword to the First Volume by Lord Hope of Craighead 

I offer my warmest congratulations to those whose idea it was to institute the Edinburgh Student 

Law Review and to everyone who has been responsible for bringing this issue forward to 

publication.  It is the first student-produced law review in Scotland and only the third in the 

United Kingdom. It is fitting that the Law School at Edinburgh – a city that was in the forefront of 

publishing political reviews in the age of enlightenment – should lead the way here north of the 

border.    

 Ground-breaking though its publication may be in this jurisdiction, the Review follows a 

tradition that has long been established among the leading law schools in the United States.  The 

editorship of student law reviews in that country is much sought after, as is the privilege of having 

a paper accepted by them for publication. The stronger the competition for these positions, the 

higher the standard that is exhibited by those who occupy them.  It is well known that their editors 

are singled out by the Justices of the US Supreme Court and the Federal Appeals Courts when 

they are recruiting their law clerks. The reflected glory that this produces enhances in its turn the 

reputation of the reviews.  A reference to editorship of this Review will not escape notice if it 

appears on the CV of someone who is applying to be a judicial assistant to the UK Supreme 

Court.  But participation in its publication will be of benefit in so many other ways too. 

 This is pre-eminently a publication by and for students.  Its aim is to enhance standards of 

thinking and writing about law and to promote discussion among all those who are studying law, 

at whatever level this may be.  Law is pre-eminent among the professional disciplines in its use of 

words to convey ideas.  Thinking and writing about law is an essential part of legal training.  So 

too is the communication of ideas about law, as each generation has its part to play in the way our 

law should develop for the future.  I wish all success to those who will contribute to this project, 

whether as writers or as editors, and I look forward to the benefits that will flow from making 

their contributions available through this publication to the wider legal community.         

 

David Hope 

March 2009 
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Editorial 

It is an exciting time to be a law student at the University of Edinburgh. The rich diversity of 

students, the breadth of subjects taught, and the world-leading research carried out within the Law 

School makes it difficult to imagine a better time to study law here in Edinburgh. As the Law 

School has grown, the Edinburgh Student Law Review has grown too; and this present Issue 

captures, not only the diversity and quality of research carried out within the Law School, but 

also, the international reach of the Law School. The Edinburgh Student Law Review is delighted 

to continue to grow alongside the Law School, and its student body, by offering a window into 

student scholarship, and importantly, the issues law students wish to explore.  

 As a journal run entirely by students, and which publishes material written entirely by 

students, we are evidently at the start of our legal careers, and although this Issue offers an 

excellent example of student scholarship, it does not hold itself out to be in competition with 

journals who publish material by professional academics. Our aim is different. We wish to give a 

forum for students, both undergraduate and postgraduate, to debate issues that interest, challenge, 

or indeed, frustrate them. In this present issue, we are pleased that this debate continues. We have 

numerous articles which are extremely critical of the present law or legislative proposals, and 

indeed, some articles which propose controversial ideas about constitutional issues and 

international law. Although we do not compete with professional academic journals, the pages of 

this journal capture something important: the concerns, criticisms and ideas of law students, who 

will hold positions of influence in the future. This is not to be ignored. 

 None of this however could have been done without the help and support of many people. 

Thanks must be given to the many PhD students who anonymously peer reviewed our articles, 

generously giving up their precious time to offer insightful and detailed comments. Some 

particular people must be thanked however for their support. The Review is grateful to our 

Honorary President, Lord Hope of Craighead and our Honorary Secretary, Dr. Andrew Steven, for 

their unwavering support over the last six years. The Review is also extremely grateful to 

Professor Lesley McAra, and the Law School, whose unhesitating support, both by 

encouragement, and importantly by way of finance, has made this Issue possible. Lastly, as 

Editor-in-Chief, I must give thanks to the other members of the board who have matched the great 

challenge which producing a law journal presents. 

Stephen Bogle 

May 2014 
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The People in the Modern Scottish Constitution 

Peter Speirs* 

A. INTRODUCTION 

An argument has been constructed in which Scotland possesses a constitutional tradition 

founded on popular sovereignty and not parliamentary sovereignty.
1
 This is generally 

predicated upon a particular interpretation of pre-union writings, composed by Scottish 

philosophers and political thinkers
2
, and the workings of the Scots Parliament before 1707.

3
 

This article argues a form of popular sovereignty has been assimilated into the Scottish 

constitutional order in recent years through the SCC, the 1997 referendum, and implicit 

judicial acknowledgment. This article therefore proceeds on the basis that Scotland has its 

own constitution which is distinct from that of the rest of the UK (this is something which is 

not always accepted but for present purposes is not the main focus of this article). From this 

basis, it is argued that despite a substantial overlap between the Scottish and UK constitutions, 

essential differences remain: the most relevant here is the prominence and significance of the 

people in the Scottish constitution. Lord Cooper’s obiter remarks in MacCormick v Lord 

Advocate
4
 about Scottish constitutional history are often cited as evidence for this position of 

a distinct constitution in Scotland but adherence, to this somewhat dubious interpretation
5
 of 

Scotland’s constitutional history, is not necessary to sustain the idea of a distinct Scottish 

                                                           

* LLM by Research candidate, University of Glasgow School of Law. I am grateful to Professor Adam Tomkins 

and Dr Christopher McCorkindale for their advice and suggestions on this work, although the views expressed 

are purely my own. 
1
 J MacCormick, The Flag in the Wind (1955); The Scottish Constitutional Convention, A Claim of Right for 

Scotland (1989); N MacCormick, Questioning Sovereignty (1999). 
2
 For example George Buchanan (1506-1582) who was tutor of James VI. See G Buchanan, De Iure Regni Apud 

Scotos Dialogus (1579) translated and edited by R A Mason and M S Smith (2006). 
3
 This interpretation of Scottish constitutional history is dubious. See C Kidd, “Sovereignty and the Scottish 

Constitution before 1707” (2004) JR 225; D Sharp, “Parliamentary Sovereignty: A Scottish Perspective” 

Cambridge Student Law Review (2010) 6 (1) 135-154; and J Goldsworthy, The Sovereignty of Parliament 

(2001) 165-173. 
4
 1953 SC 396 at 402 per Lord Cooper. Lord Cooper here described Parliamentary sovereignty as a “distinctively 

English principle which has no counterpart in Scottish Constitutional law.” A literal reading of the case may 

miss the subtler significance of Lord Cooper’s statement as “less as a nationalistic cry for a mythical 

constitutionalism at odds with English order and more as a valuable contribution to a difficult and important 

debate on what it is that is British, and what it is that is distinctively Scottish, about Scots public law”: A 

Tomkins “The Constitutional Law in MacCormick v Lord Advocate” (2004) JR 213-224 at 220-221. 
5
 See Kidd, “Sovereignty” (n 3); Sharp, “Parliamentary” (n 3); and Goldsworthy, Sovereignty (n 3) 163-170; C 

Kidd, ‘The Union in British Constitutional Theory” The Scottish Constitutional Futures Forum, available at 

http://www.scottishconstitutionalfutures.org/OpinionandAnalysis/ViewBlogPost/tabid/1767/articleType/Article

View/articleId/1897/Colin-Kidd-The-Union-in-British-Constitutional-Theory.aspx; and H Dickinson and M 

Lynch, The Challenge to Westminster (2000). 
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constitutional order within a framework of a broader British constitution. Instead, the idea of a 

distinct Scottish constitution is founded on the conception of the United Kingdom as a Union 

State. 

 

(1) Scotland in a Union State 

The UK has traditionally been regarded as a unitary state, as opposed to, a federal state.
6
  The 

origins of parliamentary supremacy, as well as the relationships between the Crown, courts 

and Parliament, were different in pre-Union Scotland from that of England.
7
  Both countries 

entered the union voluntarily and negotiated their terms of entry. These terms make clear that 

Scotland possesses its own distinct civic society, and, most importantly, its own courts and 

legal system. MacCormick is right to say that there “is no doubt that we have a single state, 

but it is at least possible that we have two interpretations, two conceptions, two 

understandings, of the constitution of that state.”
8
 With this in mind, it can be suggested that 

the United Kingdom is a Union State, with alternative interpretations of the constitution 

available in different parts of the State.
9
 In this “pluri-constitutive state”

10
 a distinct tradition 

of popular sovereignty in Scotland is possible as part of this distinct form of unitary state. The 

idea of popular sovereignty must be understood more fully.  

 

(2) Popular sovereignty 

Popular sovereignty is a simple concept to articulate; it is the idea that the people are the 

ultimate source of sovereignty in a state; it is a normative concept which forms the basis of 

legitimacy in a constitutional order. But it is also an elusive concept. As Ivor Jennings put it, 

“the people cannot decide until someone decides who are the people”
11

, so we must first turn 

to what constitutes a people. In terms of geographical limitations, Tierney notes that “standard 

modern formulations” of the people are “assumed to map neatly onto the boundaries of the 

                                                           
6
 AW Bradley and KD Ewing, Constitutional and Administrative Law, 15th edn, (2010) 40. 

7
 A Tomkins, “McCormack” (n 4). 

8
 N MacCormick, “Is There a Constitutional Path to Independence?” (2000) 51 Parliamentary Affairs 721–736 at 

727. Although this is a relatively modern view, and not one that necessarily sits well with the whole of the UK, 

see C Kidd, Union and Unionisms (2008) 115. 
9
 R Brazier “The Constitution of the United Kingdom” (1999) 58 Cambridge Law Journal 96-128; N Walker 

“Beyond the Unitary Conception of the United Kingdom?” (2000) Public Law 384-404; and D Feldman, “One, 

None or Several? Perspectives on the UK’s Constitution(s)” (2005) 64 (2) Cambridge Law Journal 329-351. 
10

 N Walker, “Out of Place and Out of Time: Law’s Shifting Co-ordinates” (2010) 14 (1) EdinLR 13-46 
11

 I Jennings, The Approach to Self-Government (1956) 56. 



3 

 

state.”
12

 Because a demos produces a state through a constitutional act, a state must possess 

that single demos by definition. However, in union states
13

 there are a number of pre-existing 

demoi which are unified in one state.
14

 There are multiple political identities in the UK. These 

interact in a variety of complex ways,
15

 but for the purposes of this article it is sufficient to 

note that overlapping Scottish and British peoples can exist simultaneously and be invoked 

and utilized at different points and for different purposes within the UK. With this in mind, 

we must examine what meaning popular sovereignty might have.  

 For the purposes of this article, it is argued that one useful way to understand popular 

sovereignty is to make a distinction between constituted power and constituent power. Sieyes 

argues that a “constituent power” is a force which is “prior to everything”, “the source of 

everything”, and “Its will is always legal; indeed, it is the law itself.”
16

 Constituent power 

therefore “presupposes the existence of an entity which is the bearer of political unity and 

which, through an act of will, constitutes the office of government.”
17

 It creates government 

as a method of managing tensions between different parts of society. Generally, it creates a 

form of representative rather than direct democracy due to the former’s ability to mediate 

these tensions through organized politics, which becomes increasingly important in large, 

more complex societies. For Maistre, the people “are a sovereign which cannot exercise 

sovereignty.”
18

 Their sovereignty must, therefore, be “divided, constrained, and exercised 

through distinctive institutional forms.”
19

 The constituent power creates the constituted 

power. The constituted power is the formal power consisting of institutions within a legal 

hierarchy.
20

 The constituent power is, therefore, an active force of change of the constituted 

power. The constituted power may be the mechanism by which change formally occurs in 

order to save or supplement its own legitimacy and existence, or it may be supplanted by a 

new range of institutions and underlying philosophy.
21

 In either event, the impetus for change 

emanates from the constituent power.  

                                                           
12

 S Tierney, “We the Peoples’: Constitutional Power and Constitutionalism in Plurinational States” in M 

Loughlin & N Walker (eds), The Paradox of Constitutionalism: Constituent Power and Constituent Form (2008) 

at 231. 
13

 Tierney, “‘We the Peoples’” (n 12). 
14

 Tierney, “‘We the Peoples’” (n 12) at 231-232. 
15

 M Keating, Plurinational States: Stateless Nations in a Post-Sovereignty Era (2004) 102-133. 
16

 E Sieyes, What is the Third Estate? (1963) 126. 
17

 M Loughlin, The Foundations of Public Law (2010) 221. 
18

 J Maistre, Study on Sovereignty (1884), available at maistre.uni.cx:70/maistre/sovereignty.html. 
19

 M Loughlin and N Walker, “Introduction” in Loughlin and Walker, Paradox (n 12) at 1. 
20

 E Sieyes, What is the Third Estate? (1963) 125-126. 
21

 E.g. the Bolshevik Revolution of 1917. 
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 The people are an example of a constituent power. Their acceptance of a constituted 

power, generally implicit and inferred from their democratic interactions with the 

government, is universally accepted as the basis of constitutionalism and legitimacy. In most 

countries the moment that the constituent power formed the constituted power is obvious: the 

writing of a constitution, for example. In Scotland there is no such moment. The Acts and 

Treaty of Union were drawn up and executed by Commissioners on behalf of the Scottish and 

English Parliaments. They are not perceived as being truly constitutional in nature.
22

 There is 

no moment at which it can be said the Scotland was formed and its institutions constituted; 

the Scottish people never self-consciously constituted themselves. Instead, the nation itself 

emerged gradually over time and its institutions developed in a piecemeal fashion. 

 What can be said is that in Scotland the Parliaments at Westminster and Holyrood, 

local authorities, courts, the government and the monarch form the constituted power. 

Similarly, that the people form a constituent power, in that they can overthrow the constituted 

power and replace it with a new one of their choosing, is an uncontroversial proposition. The 

central thesis of this work is that the people must be asked to express their view on matters of 

constitutional significance using referendums in Scotland.
23

 This work will now go on to 

explore whether popular sovereignty has been assimilated into the Scottish constituted power 

through the mechanism of referendums. 

 

B. 1997 AND 2014: THE SIGNIFICANCE OF REFERENDUMS 

(1) The Scottish Constitutional Convention  

Until 1979 the Conservative Party formed, alongside the Labour Party, an effective two party 

system in Scotland. However, after 1979 the Conservatives failed to gain more than a quarter 

of votes in Scotland.
24

 The other major parties proposed policies and political philosophies 

diametrically opposed to the Conservative approach, including, after 1987, support for a 

Scottish Parliament. Therefore the Scottish Constitutional Convention (“SCC”) was a cross-

party reaction to a stark problem which arose in UK politics. The Conservative Party gained a 

relatively small minority of votes in Scottish elections and only received small number of 

MPs from Scottish constituencies, but at the same time, still formed the government of the 

UK and enacted a radical political agenda north of the border. It was around this problem 

                                                           
22

 See T B Smith, “The Union of 1707 as Fundamental Law” (1957) Public Law 99. 
23

 This is distinct from the British “referendal model” proposed in R Weill, “We the British People” (2004) 

Public Law 380-406. 
24

 Their electoral nadir came in 1997 when no Conservative MP was elected in Scotland. See F McGuinness, 

“UK Election Statistics 1918-2012” (7 August 2012) House of Commons Library Research Article 12/43, 

available at www.parliament.uk/briefing-papers/rp12-43.pdf. 
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which the SCC formed. Indeed, although extra-parliamentary, the SCC had the support of 

three quarters of Scotland’s MPs, 7 MEPs, representatives of each regional authority, all 

island councils and most district councils, Trade Unions, churches, business and industry 

organisations, Gaelic and ethnic minority representatives. There was weight in the SCC’s 

claim that “…the convention is beyond question the most representative broadly 

representative body in Scotland.”
25

  

 Its analysis was founded on “two pillars – the historic claim [of the sovereignty of the 

people]… and the contemporary sense of outrage at the way Scotland was being treated.”
26

 Its 

first act was to assert “the sovereign right of the Scottish people to determine the form of 

Government best suited to their needs.”
27

 This pledge was signed by all who took part in the 

Convention and was aimed at “root[ing] the Convention solidly in the historical and historic 

Scottish constitutional principle that power is limited, should be dispersed, and is derived 

from the people.”
28

 The Convention claimed to represent the people of Scotland, and asserted 

their constituent power to renegotiate or unilaterally alter the constitutional settlement. One of 

the SCC’s central claims was that it was not they, but the government, who were acting 

unconstitutionally.
29

 The SCC believed that the government’s bold agenda of privatisation 

and centralisation of power were contrary to the Scottish constitutional tradition and the 

principle of respect for distinctly Scottish traditions and institutions embodied in the Acts of 

Union.
30

 The SCC contended that:
 31

  

 

Scotland faces a crisis of identity and survival. It is now being governed without 

consent and subject to the declared intention of having imposed upon it a radical 

change of outlook and behaviour pattern which it shows no sign of wanting… The 

crucial questions are power and consent; making power accountable and setting limits 

to what can be done without general consent... 

 

The poll tax exemplified the Conservative government’s attitude to Scotland. The 

Conservative government abolished the existing rates system. The legislation to introduce the 

Community Charge, or poll tax as it was more commonly known, was rushed through 

                                                           
25

 Scottish Constitutional Convention, Scotland’s Parliament, Scotland’s Right (1995) 10. Although the SNP and 

Conservatives were absent.  
26

 C Kenyon Wright, The People Say Yes! (1997) 54-55. 
27

 The Scottish Constitutional Convention, A Claim (n 1). 
28

 The Scottish Constitutional Convention, Towards Scotland’s Parliament (1990) at 10. 
29

 Tierney, “’We the Peoples’” (n 12) at 242. 
30

 Scottish Constitutional Convention, A Claim (n 1). 
31

 Scottish Constitutional Convention, A Claim (n 1) 51. 



6 

 

parliament, minimising and largely ignoring concerns expressed by Scottish MPs, local 

government and Scottish civic opinion. It passed thanks to English MPs’ votes.
32

 The poll tax 

was introduced a year earlier in Scotland than in England. It was a disastrous policy.
33

 It was 

eventually repealed UK wide and replaced by the Council Tax. 

 The poll tax epitomised the myriad frustrations and doubts held by many Scottish 

people about the way that Scotland was treated within the British political and constitutional 

system.
34

 It became regarded as symbolic of the Thatcher government’s “…abuse of 

parliamentary sovereignty and therefore a violation of the unwritten norms of the 

constitution.”
35

 The Conservative government’s actions represented a constitutional rupture 

from previous governments which were so severe that it called into question the legitimacy of 

the British government in Scotland.
36

 The illegitimacy flowing from this, distilled in the poll 

tax, therefore, created a vacuum in which the SCC could claim to legitimately represent the 

people in order to demand constitutional change.
37

 

 The basis of the SCC’s legitimacy was moral and political, rather than legal. It was 

extra-parliamentary and, according to an orthodox Diceyan view, therefore extra-legal and 

irrelevant to the constitution. Under this conception it could be perceived as little more than a 

pressure group. In reality, however, the SCC gained a stronger claim to legitimacy than the 

Conservative government in Scotland due to the general support of Scottish elected 

representatives and the widespread support in Scotland for its proposals.
38

 In this vein, the 

SCC demanded a Scottish Parliament in order to restore Scottish control over most domestic 

issues.
39

 Their demands were acceded to by the Labour government in 1997, and their 

blueprint for a Scottish Parliament is virtually identical to the one enacted.
40

 The breadth of 

support from Scottish civic society demonstrates that Scottish national identity had developed 

beyond the narrow confines of any single party or movement and had become a defining 

                                                           
32

 T Devine, The Scottish Nation (2012) 603. 
33

 2.5 million summary warrants were issued for non-payment of the tax over three years and tens of thousands 

of people fell off the electoral register to avoid the tax: A Marr, The Battle for Scotland (1992) 179. 
34

 The SCC claimed that “probably no legislation at once so fundamental and so lacking in public support would 

have been initiated other than in a territory within which the Government was unrepresentative of and out of 

touch with the electorate.” See Scottish Constitutional Convention, A Claim (n 1) 32. 
35

 M Keating in T Salmon and M Keating (eds), The Dynamics of Decentralization: Canadian Federalism and 

British Devolution (2001) 220. 
36

 Scottish Constitutional Convention, A Claim (n 1) 13. 
37

 M Goldini and C McCorkindale, “Why We (Still) Need a Revolution” (2013) 14 (12) German Law Journal 

2197-2228. 
38

 These are examples of so-called “input” and “output” legitimacy discussed in M Russell, The Contemporary 

House of Lords: Westminster Bicameralism Revisited (2013) Ch 9. 
39

 The Scottish Constitutional Convention, Scotland’s Right (n 35). 
40

 Scottish Office, Scotland's Parliament, Cm 3658, July 1997 (Cm 3658: 1997) and the Scotland Act 1998. 
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characteristic of a distinct Scottish demos.
41

 This gave “massive force” to the Claim’s basis in 

popular sovereignty.
42

  

 

(2) The 1997 Referendum 

The SCC saw no need for a referendum on devolution, regarding the people to have expressed 

their “settled will”
43

 in successive general elections.
44

 They also saw themselves as 

representative of the people. However, the fact that a referendum was held in 1997 is deeply 

significant in understanding the in the modern Scottish Constitution. 

 The referendums confirmed the Scottish people’s support for a Scottish Parliament 

and its tax-varying power.
45

 Prior to 1997, Scotland had only ever taken part in two 

referendums, one on Britain’s membership of the European Community and the other on the 

proposals for a Scottish Assembly in 1979. The latter was successful in gaining a majority of 

the votes but failed due to an amendment which required 40% of the overall Scottish 

population to vote in favour of an Assembly.
46

 

 The primary difference between the genesis of the referendums in 1979 and 1997 is 

that the former was the result of disagreement within the Labour Party,
47

 and the latter the 

realization of a popular demand from the Scottish people. As we saw, the SCC represented a 

vanguard movement which sought to renegotiate the terms of the Scottish constitutional 

settlement in the name of the Scottish people. The Convention’s demand was that a devolved 

parliament be introduced in order to satisfy the Scottish people’s call for a distinct domestic 

policy agenda which could not be provided by the existing constitutional arrangements. It 

predicated this on the absence of a democratic mandate for the government in Scotland, 

treating it as a distinct polity.  

 The manner by which it sought to implement the radical changes to the Scottish 

constitution it desired was, paradoxically, conservative. The ordinary legislative process was 

utilized. This can be explained by the fact that the SCC did not view itself as a revolutionary 

                                                           
41

 B Hadfield, “The United Kingdom as a Territorial State” in V Bogdanor (ed.), The British Constitution in the 

Twentieth Century (2003) at 622. 
42

 Ibid. 
43

 A phrase attributed to Labour Leader John Smith: ‘Scotland Gets Smith’s Settled Will’ BBC News (May 12, 

1999). 
44

 KWright, The People Say Yes! (n 26) 155. 
45

 UCL Constitution Unit, “Devolution: An Overview of the Constitutional Changes” (2001) 1(1) Legal 

Information Management 27-34 at 27. 
46

 S Tierney, Constitutional Referendums (2012) 311. 
47

 A Bradley and K Ewing, Constitutional (n 6) 76. 
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force.
48

 To the contrary, it called for what it viewed as a return to the traditional conception of 

the Scottish constitution. In doing so it positioned itself as a force for constitutional 

conservatism, and created a:
 49

 

 

paradoxical linkage between… two doctrines: a commitment to… a constitutional 

form broken by a dominant power controlling the formal constitution and offering no 

remedy for this breach… and a claim that the sub-state national society 

is constitutionally entitled to revive the pluralized vision of constituent power with 

which it and other national societies entered the union. 

 

By demanding that the constituted power of Westminster be used to meet the needs of the 

constituent power of the Scottish people the SCC demonstrated a fidelity to the established 

practices of the British constitution.  Although it was not the government’s intention to do so, 

the 1997 referendum implicitly ratified the insinuation of the people in the constituted power 

of the Scottish constitution. It made clear that, contrary to the SCC’s claims, on major 

constitutional issues the people’s permission cannot be inferred from ordinary parliamentary 

elections, where other, more pressing issues tend to dominate. As Tierney has noted “…once 

sub-state constituent power is mobilised through a referendum, traditional understandings of 

the limits of constitutional control can be challenged.”
50

 This appears to have happened in 

Scotland.  

 

(3) From Whaley to Imperial Tobacco 

(a) Early Cases 

The courts have been gradualist in their approach to the implications of the devolution 

settlement. They have demonstrated an increased willingness to recognise the significance of 

the democratic legitimacy of the Scottish Parliament. In the first case concerning the Scottish 

Parliament’s legislative powers to come before the Court of Session, Whaley v Watson51, Lord 

President Rodger took a conservative approach to the Scottish Parliament’s constitutional 

status, declaring that "the fundamental nature of the parliament as a body which – however 

important its role-has been created from statute and derives its power from 

                                                           
48

 Bradley and Ewing, Constitutional (n 6) 76. 
49

 Tierney, “’We the Peoples’” (n 12) at 242. 
50

 Tierney, Referendums (n 46) at 148. 
51

 2000 SC 340.  
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statute.”52
  “Parliament”, he held, “like any other body set up by law is subject to the law and 

to the courts which exist to uphold that law.”53 In doing so it  “join[ed] that wider family of 

parliaments [that] owe their existence and powers to statute and are in various ways subject to 

the law and to the courts which act to uphold the law.”54 In this decision the impact of the 

referendum was completely ignored. In a later case55 the Judicial Committee of the House of 

Lords refused to comment on whether Scottish Parliamentary legislation was primary or 

secondary in nature, again not commenting on the implications of the popular support 

expressed for the Parliament in the 1997 Referendum. 

 In Adams v Scottish Ministers56 a few years later, the Inner House of the Court of 

Session adopted a very different approach. The Lord Justice Clerk’s judgment acknowledged 

the Scottish Parliament’s wide discretion and was deferential to it as a “sui generis” 

institution.57  In the Outer House58 Lord Nimmo Smith made more precise comments 

regarding the nature of the Scottish Parliament’s legislation. He described its Acts as having 

“far more in common with public general statutes of the United Kingdom Parliament than 

with subordinate legislation as it is more commonly understood.”59 This is because the 

Parliament is democratically elected, it may amend Westminster legislation regarding Scottish 

devolved matters, and its Acts require Royal Assent. In the Inner House the Lord Justice 

Clerk approved of this thinking.60 Lord Nimmo Smith qualified the decision, however, by 

acknowledging that while the legislative process “distinguish[es] legislation so enacted from 

acts or instruments subject to judicial review on traditional grounds…” its “establishment did 

not involve the ceding to it of "sovereignty" (whatever precisely that may mean) even within 

its restricted statutory field of competence.”61
 

 

(b) Human Rights Cases 

Even on the occasions where, under Human Rights provisions, the Courts have struck down 

parts of the Scottish Parliament’s legislation they have done so in a measured and limited 

way. In Cameron v Cottam62
and Salvesen v Riddell63 the Court of Session has held that 

                                                           
52

 Ibid at 348 per Lord President Rodger. 
53

 Ibid. 
54

 Ibid at 349 per Lord President Rodger. 
55

 Anderson, Reid and Doherty v Scottish Ministers 2002 SC (PC) 63. 
56

 2004 SC 665. 
57

 2003 SC 171 para 62 per Lord Nimmo Smith. 
58

 2003 SC 171. 
59

 Adams (n 58) at para 62 per Lord Nimmo Smith. 
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provisions of Scottish Parliamentary Acts are not law under the Scotland Act64 due to their 

being in breach of the Human Rights Act 1998. The Supreme Court rejected the former 

decision and upheld the latter. The decisions related to relatively minor matters, not central 

planks of the Scottish government’s legislative programme. The remedy provided by the court 

was to remit the matter to parliament to cure the defects: “Decisions as to how the 

incompatibility is to be corrected… must be left to the Parliament guided by the Scottish 

Ministers.”65 

 Moreover, it is a part of the Scotland Act 1998, and, thus, the constitutional settlement 

agreed to by the Scottish people that Acts of the Scottish Parliament be subject to judicial 

review on grounds of incompatibility with the European Convention on Human Rights. In 

these decisions the courts are complying with the wishes of the Scottish people.  

 

(c) More Recent Cases 

More recently in Sinclair Collis Limited, Petitioners66 the Lord Ordinary noted that: 67
 

 

On the spectrum of decision-makers the Scottish Parliament occupies a place close to 

that of the  national legislature. In my opinion an enactment of the Scottish 

Parliament should be accorded a  margin of discretion similar to, and approaching, 

that which would have been accorded to the  measure had it been enacted by 

Parliament at Westminster.  

 

This thinking was extended by the Axa decisions.68 The Court of Session decided to reserve 

judicial review of the Scottish Parliament’s legislation for extreme cases in which bad faith, 

improper motive or manifest absurdity could be demonstrated.69 This position was rejected in 

the Supreme Court, with Lord Hope relying on “the guiding principle… [of the] rule of law 

enforced by the courts” as “the ultimate controlling factor on which our constitution is 

based.”70 In applying this he held that Acts of the Scottish Parliament are subject to the Court 

of Session’s supervisory jurisdiction. However, Lord Hope qualified this principle. As the 

Scottish Parliament is rooted “in the traditions of universal democracy” the courts should 

                                                           
64

 s 29 (2)(d). 
65

 Salveson v Riddell and Another, The Lord Advocate Intervening [2013] UKSC 22 at para 57 per Lord Hope. 
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 2011 CSOH 80. 
67

 Ibid para 38 per Lord Doherty. 
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69

 Ibid para 87. 
70
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“intervene, if at all, only in the most exceptional circumstances.”71 Lord Hope made clear that 

the Scotland Act is of “real constitutional importance”, implying that it is not just another Act 

of Parliament.72 He emphasised that “[t]he rule of law requires that the judges must retain the 

power to insist that legislation of that extreme kind is not law which the courts will 

recognise.”73 He stressed, however, that the democratic mandate afforded to the Scottish 

Parliament makes instances in which this would occur are exceptional: 74 

 

The Scottish Parliament takes its place under our constitutional arrangements as a self-

standing democratically elected legislature. Its democratic mandate to make laws for 

the people of Scotland is  beyond question. Acts that the Scottish Parliament 

enacts which are within its legislative competence  enjoy, in that respect, the highest 

legal authority. 

 

For Lord Reed even though Parliament “legislated for a liberal democracy founded on 

particular constitutional principles and traditions” it cannot have “intended to establish a body 

which was free to abrogate fundamental rights or to violate the rule of law.”
75

 Even with this 

principle in mind, the instances in which this would occur would be highly limited. For both 

Lords Hope and Reed the type of legislation required to be struck down under these 

conditions is unlikely to be realised in reality. In this case the Scottish Parliament was treated 

in the same way as Westminster in Jackson v Attorney General regarding judicial review of 

legislation.
76

 According to these judgments the rule of law limits extreme behaviour by 

democratically elected legislatures, which must be enforced by the courts.
77

  

 Finally, in Imperial Tobacco
78

 the Supreme Court sought to create a sense of comity 

and structure to the Scottish Parliament’s status in relation to Westminster. Here Lord Reed 

recognised that the Scottish Parliament must be able to “legislate effectively” within the 

“generous settlement of legislative authority” devolved to it “while ensuring that there were 

adequate safeguards for those matters that were intended to be reserved.”
79

 The case 
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underlines that the Scottish Parliament’s Acts should be interpreted using the same principles 

as any Act of the UK Parliament. 

 The central issue is that in Axa and Imperial Tobacco both the Court of Session and 

the Supreme Court rejected the idea that the defining characteristic of the Scottish Parliament 

is its devolved status. Instead, they focused on the democratic mandate afforded to the 

Parliament by the Scottish people. This is renewed in every election to the Scottish 

Parliament, but its founding act was in the overwhelming support afforded to it by the 1997 

referendum. Thus, the significance of popular sovereignty, it is argued, is implicitly 

recognized by the UK judicial system.  

 

(d) The Judicial Development of Popular Sovereignty 

The distance, from Lord President Rodger’s dicta of 2000, to these more recent cases, is vast. 

The journey, however, has taken, in constitutional terms, a short time; in little over a decade, 

the courts have gone from regarding the Scottish Parliament as another devolved body, whose 

decisions require little to no deference, and which possesses no special significance owing to 

its democratic legitimacy, to Holyrood occupying a unique position in the constitutional 

order. The Scottish Parliament has gone from being, legally indistinguishable from a local 

authority or quango, to something more akin to the sovereign Westminster Parliament.   

 Significantly, the most recent judgments above rest on arguments regarding 

democratic legitimacy. In Axa Lord Hope repeatedly emphasised the strong democratic 

foundation of the Parliament. In Imperial Tobacco the court adopted a careful approach to the 

Scottish Parliament’s powers, again acknowledging its constitutionally unique status. The 

cases have not, it must be acknowledged, explicitly expressed the role of the people in the 

Scottish constitution. However, the above mentioned cases have not related to issues of grand 

constitutional significance, being as they are actions raised by private companies or 

individuals and not the UK Government. In the context of a dispute between the UK and 

Scottish governments, on the other hand, the court may have to resort to more constitutionally 

creative decision making in order to reflect the political reality of the Scottish constitutional 

order whilst maintaining the broad comity it has arrived at with Parliament.80  

 With the principles established by the 1997 and 2014 Referendums and the emphasis 

placed upon the Scottish Parliament’s democratic mandate and origins, popular sovereignty 

                                                           
80
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could be formally assimilated into the Scottish constitution. This would be recognition of the 

existing Scottish political constitution. This could be achieved by acknowledging that 

principles of popular participation, devolution and mutual respect between the institutions at a 

Scottish and British level are “fundamental and organizing” principles of the Scottish 

constitution.81  Such a decision would have to be sensitively decided. It would perhaps be an 

error to go as far as Robinson v Secretary of State82, in which Lord Hoffmann called the 

Northern Ireland Act 1998 a “constitution for Northern Ireland”.83 A more subtle approach 

was adopted by the High Court of Northern Ireland when it partially relied upon the support 

expressed in a referendum on the Belfast Agreement in making a decision.84 The boldness of 

the Robinson decision has been disapproved of in Imperial Tobacco85, but the nuanced 

approach to the constitutional implications of referendums utilized in Parson may be useful to 

the Scottish context. 

 

(4) The Scotland Act 2012 

A complicating factor in the argument that the use of referendums has inserted a form of 

popular sovereignty into the Scottish constitution is the transfer of powers within the Scotland 

Act 2012. In the aftermath of the 2007 Scottish Parliament election the unionist parties in 

Scotland formed the Calman Commission to examine the devolution settlement.
86

 Its findings 

were largely accepted by those parties, and the coalition government enacted them in the 

Scotland Act 2012. This transferred many powers to the Scottish Parliament, most 

significantly wide powers to vary income tax.
87

 It also invested in the Scottish Parliament the 

competence to legislate on drink driving and speed limits, and broadened the powers of the 

Scottish Ministers in some regards as well as changed the title of the Scottish Executive to the 

Scottish Government. This process was completed using traditional parliamentary procedures, 

without recourse to the people. 

 This lack of plebiscite is ostensibly a challenge to the thesis of this article. In fact, it is 

not. An examination of the 2012 Act demonstrates that it does not change the fundamental 

Scottish constitutional settlement. The powers transferred are substantial, but are broadly 
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related to the competences of the Scottish Parliament. Even the substantial tax varying power 

can be conceived of as an extension of the existing tax varying power, which was ratified by 

the people in 1997. No new institution or arrangement is constituted which mediates the 

relationship between the Scottish people and the state; it is an extension of the principles 

accepted by the people in the 1997 referendum and constituting the 1998 Act. The settled will 

of the Scottish people was not the precise distribution of powers envisaged by the 1998 Act,
88

 

but the institution it created and the principle of devolution it confirmed. The constituent 

power sought an institutional solution in the Scottish Parliament to a political problem. The 

2012 Act is a continuation of the existing devolutionary process rather than the beginning of a 

new one. A referendum would have been unnecessary. 

 The 2012 Act can be contrasted with the contemporaneous changes to the position of 

the Welsh Assembly. After a unanimous vote in favour of more powers to the Welsh 

Assembly by its members in 2010, the British Government held a referendum in 2011on 

whether full primary legislative competency should be devolved to the Welsh Assembly. This 

is in contrast with the prior status of the Assembly, which between 1999 and 2006 had no 

primary legislative powers. After the introduction of the Government of Wales Act 2006 and 

until 2012 its primary legislation – which could only be introduced on limited terms – 

required Westminster’s assent. The granting of primary legislative competency to the Welsh 

Assembly was a clear alteration to the constitutional status of the Assembly, and the Welsh 

constitutional settlement. Therefore, it required the consent of the Welsh people. 

 

C. THE 2014 REFERENDUM 

Further evidence of the evolving significance of the referendum in the Scottish constitution is 

provided by the impending referendum on Scottish independence. In a strictly legal sense the 

British government, applying Diceyan principles, could have maintained that, as the 

constitution is reserved and a clear majority of Scottish MPs represent unionist parties, that 

the election of a majority nationalist Parliament at Holyrood was irrelevant. It did not, and in 

doing so acknowledged the difficulty in interpreting popular will through ordinary elections. 

The British government chose to interpret this as the expression of the people’s demand for a 

referendum on the topic: "I will do everything, obviously, as British prime minister, to…  

treat the Scottish people and the Scottish government with the respect they deserve”
89

, 
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reaffirming the “[i]mplied constitutional self-determination”
 90 

principle in the Scottish 

constitutional order. Thus, the 2014 referendum confirms the significance of popular 

sovereignty and principles of self-determination in the Scottish constitution. It also reaffirms 

the commitment of even those who wish to make Scotland an independent country to the 

practical mechanics of Parliamentary sovereignty.
91

 Whether this referendum results in 

Scotland leaving the United Kingdom or not, it is clear that the Scottish constitutional order 

will be altered again in the coming years.  

 

D. CONCLUSION 

The changes to Scotland’s constitutional status that have occurred in the last twenty years are 

undoubtedly vast. As Bagehot observed:
 92

 

 

[a] new constitution does not does not produce its full effect as long as all its subjects 

were reared under an old Constitution, as long as its statesmen were trained by that old 

Constitution. It is not  really tested till it comes to be worked by statesmen and among 

a people neither of whom are guided by a different experience. 

 

It may, therefore, be some time before the full ramifications of the 1997 referendum are felt. 

In spite of this, the sovereignty of the Scottish people is now near-universally accepted. This 

article has sought to argue that although, in spite of claims to the contrary, and arguments that 

popular sovereignty has not always been a feature of the Scottish constitution, it has 

nevertheless gained the status of an underlying principle of the Scottish constitution in recent 

years. Although not the principle focus of this article, it is argued that the historical basis for 

the popular sovereignty aspect of the SCC’s demands was ill-founded and represented a 

“romantic novelist” point of view
93

, but nevertheless its effect has been to insert the ‘people’ 

into the Scottish constitutional order. It is now unimaginable that major alterations to the 

devolution settlement extending beyond the core principles of those that the people of 

Scotland overwhelmingly voted for in 1997 would be unilaterally altered. A constitutional 

shift has occurred. The constituent power of the Scottish people has been absorbed into the 
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Scottish constitutional order not merely on a rhetorical basis but in practice. It has become 

more “Jeffersonian”
94

 in that referendums have been absorbed into the constituted power. 

 In a strictly legal sense Westminster remains sovereign over all matters in Scotland, 

including the devolution arrangements.
95

 It remains “…under the British Constitution, the sun 

around which the planets revolve.”
96

 However, as made clear by the House of Lords in 

relation to Parliamentary sovereignty and the colonies, “legal theory does not always march 

alongside political reality.”
97

 The Supreme Court could follow its Canadian counterpart and 

“look beyond narrow formalism”
98

 to locate constitutional principles like the sovereignty of 

the Scottish people within the constitutional order.
99

 It has already acknowledged, albeit 

obliquely, the significance of the democratic and popular origins of the Scottish Parliament. In 

Axa and Imperial Tobacco the unique status of the Scottish Parliament was recognized: it is a 

democratically elected body and its Acts receive Royal Assent. In recognising this, the 

Supreme Court, effectively placed the Scottish Parliament somewhere between, bodies 

possessing ordinary devolved powers and the sovereign parliament of Westminster.   

 In summary, this article has argued that a form of popular sovereignty, as expressed 

through referendums, has been assimilated into the Scottish constitutional order. Arguments 

about popular sovereignty no longer need to rely on Lord Cooper’s obiter remarks in 

MacCormick v Lord Advocate
100

 about Scottish constitutional history. There is a modern 

notion of popular sovereignty emerging in Scotland which can be traced to our recent 

constitutional history rather than our ancient history; this is found in the SCC, the 1997 

Referendum, and gradual and implicit acknowledgment by the UK judiciary of the Scottish 

‘people’. It is also clear, whatever the outcome of the 2014 referendum, that the Scottish 

constitutional order will be altered yet again in 2014; the idea of popular sovereignty will be 

further embedded into a modern Scottish constitution. 
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À la Recherche du Temps Perdu: Compensation for 

Commercial Agents 

Michiel Vanwynsberghe* 

A. INTRODUCTION  

Commercial agents in the UK are living in uncertain times. Although the European Union 

promised commercial agents a legislative framework, British judges have brought this 

framework into the centre of a storm. In particular, compensation of agents following 

termination of the agency contract has been widely debated in the UK. This is a debate which has 

been fuelled by the differences between French law and Common Law. The debate which has 

specifically focused on the concept of ‘compensation’ found in the European Directive on the 

coordination of member states’ laws relating to self-employed commercial agents
1
 (“the 

Directive”) has created uncertainty for commercial agents in the UK. The seeds of this 

uncertainty in the UK are found in the cases of Lonsdale v Howard & Hallam Ltd and King v T 

Tunnock; both cases led to different opinions with regards to the Directive’s concept of 

compensation and therefore the calculation of the compensation under the UK regulations. The 

difference in opinion can be summarised as relating to two separate issues. Firstly, whether or 

not, in calculating compensation, the court should rely on the French approach. Secondly, in 

calculating the compensation due, whether the court should take into consideration events after 

the termination of the agency contract. This article will ask if the case of Lonsdale v Howard & 

Hallam Ltd undermines the original purpose of the Directive, i.e. awarding compensation to 

agents. First, the objectives of the European Directive will be set out. Then the genesis of the 

current situation in the UK relating to compensation will be discussed. Finally, a critical view 

will be expressed and a solution proposed. 
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B. THE EUROPEAN DIRECTIVE ON COMMERCIAL AGENTS AND ITS 

OBJECTIVES 

The aim of the Directive, as its name evidences, is to harmonise member states with regards to 

commercial agents. The harmonisation was partial; member states were free to choose one of the 

two remedies or both as part of their domestic implementation.
2
 These remedies are indemnity 

and compensation, respectively drawn from French and German law.
3
 Below it will be shown 

that when member states have opted for either indemnity or either compensation or both, this 

does not change the concepts of these remedies. Hence, the German or French inspiration cannot 

be totally set aside since this is inextricably connected with these concepts. 

 A second major aim of the Directive is the protection of the commercial agent.
4
 Before 

the implementation of this Directive, the emphasis in the UK was on the protection of the 

principal in the principal-agency relation.
5
 The European Directive changes the traditional UK 

approach as it sets up a protective system for the agents (e.g. even when the agent terminates the 

contract, compensation will be due if the termination is caused by age, infirmity or illness).
6
 

 

C. COMPENSATION FOR COMMERCIAL AGENTS IN THE UK 

(1) The Commercial Agents (Council Directive) Regulations 1993 

The Commercial Agents (Council Directive) Regulations 1993 implemented the above 

mentioned European Directive in the law of the UK.
7
 As already mentioned, member states 

could freely choose whether to use the remedy of indemnity or the remedy of compensation or 

both. Nevertheless, both remedies aim to protect the commercial agent in case of a termination of 

the agency contract. The difference between both can be found in their approach to termination. 

                                                           
2
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In short, the French model of compensation uses the loss suffered by the agent as the starting 

point, whereas the German model of indemnity focuses on the benefit enjoyed by the principal.
8
 

 The UK did not opt for one specific remedy. The agent’s right to indemnity or 

compensation can now be found in Reg. 17. This allows the parties to a particular contract to 

make the choice between indemnity and compensation.
9
 Reg. 17(2) provides that, in principle, an 

agent will be compensated in the event of termination. However, this is only a default rule and 

party autonomy will prevail if parties choose the indemnity solution by expressly providing for 

this in their agency contract.
10

 In particular, compensation will be granted if the circumstances 

described in Reg. 17(7) take place when the contract is terminated. However, these are merely 

non-exhaustive examples, so other circumstances can also justify the use of compensation.
11

 

Compensation is clearly the residual option; and although the more important of the two 

remedies, this does not mean it is free from controversy.  

 

(2) Case law 

The concept of compensation was not known in UK agency law prior to the Regulations. It 

remains the case that in non-commercial agency relations, agents cannot claim compensation or 

indemnity, and that the agent cannot obtain damages if the termination is not wrongful (e.g. if the 

principal goes out of business or sells its business).
12

 Hence, the introduction in the UK of the 

compensation remedy, with its agent-friendly approach, has caused a lot of interpretation 

difficulties. The two most important cases in UK law, which have attempted to interpret the 
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Regulations, and the calculation of compensation, are set out below. The facts of both cases are 

similar and can be summarised: an agent who has a strong connection with the principal has their 

contract terminated because the principal’s business is in serious decline.
13

 The agent seeks 

compensation; and the question raised is: ‘what is the amount of compensation that the agent can 

claim?’ Only the most important issues in these cases will be mentioned.
14

 

 

(e) King v T Tunnock Ltd 

In this case, the Inner House of the Court of Session granted the agent a reward of two years’ 

loss of average gross commission. But before reaching this decision, the Court referred to the 

objectives of the Directive which are, as already mentioned above, harmonisation and the 

protection of the agent.
15

 Consequently, the Court noted that a different application of the 

Directive would negate these objectives.
16

 Counsel for the pursuer (the agent) showed that the 

remedy of compensation in the Directive, and hence in the Regulations 1993, are both based on 

French law and practice. Therefore, the loss of agency is compensated on the basis of the loss of 

the value of the agency (and more specifically the considerable goodwill that was brought into 

the firm) as at the date of termination and not on the basis of any future economic loss.
17

 The 

pursuer’s reasoning was followed by the Inner House: “the emphasis is not on his future loss but 

on the impact of the severance of his agency relationship with his principal”.
18

 A sematic 

argument, in support of the Inner House’s decision, is the use of the word ‘suffers’ in Reg. 17(6) 

which is, of course, the present tense.
19

 In addition, the Court stated, that although this French 

approach differs from traditional Common Law approach to damages, the French approach 

should be followed since it is the approach of the Directive.
20

 

 Calculation of the level of compensation was the next step. The agent noted that, 

although this is just a non-absolute starting point, it is established French practice to give two 

years loss of average gross commission as compensation.
21

 The Court acknowledged that the 
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compensation is customarily two years of commission based on the due commissions in the last 

two years or on the average of the last three years.
22

 The Court was consistent here and said that 

for legal and practical reasons this benchmark can be used in the law of the UK since it is in line 

with the Directive and it avoids a lot of costs for valuations by expert witnesses.
23

 Hence, the 

Court awarded the agent compensation of two years gross commission.
24

 

 

(f) Lonsdale v Howard & Hallam Ltd 

In this English case which went to the House of Lords, the Court took another view on the 

concept and calculation of compensation. It was the speech of Lord Hoffmann which gave the 

reasoning for the decision in Lonsdale. Lord Hoffmann acknowledged the aims of the Directive 

and the French source of inspiration of the compensation remedy.
25

 However, Lord Hoffmann 

interpreted this French inspiration in a rather different way. He said that the agent has an asset 

after the termination of the agency which represents a share in the goodwill and if the agent loses 

his contract he also loses this asset and hence this loss needs to be compensated. More in 

particular, this remedy will compensate the right to future commissions which proper 

performance of the contract would have procured him. Therefore, it is this expectation of proper 

performance of the contract that needs to be valued.
26

 

 The next issue that was considered by Lord Hoffman was how to calculate and valuate 

this loss. For Lord Hoffmann, the basis for this calculation was the income stream which the 

agent would have obtained if the relationship had continued. But this is not the only thing that 

can be considered. In valuating these future earnings, the market conditions of the real world 

must be taken into account.
27

 Hence, Lord Hoffmann felt he was not obliged to use French law 

as the basis for the calculation of the compensation. The argumentation for this is threefold. 

Firstly, he noted that the Commission report did not impose any method of calculation. 

Secondly, he referred to European case law which reiterates that the member states have a 

                                                           
22

 King (n 3) at para 44 per Lord Caplan. 
23

 King (n 3) at para 49 per Lord Caplan. 
24

 King (n 3) at para 51 per Lord Caplan. 
25

 Lonsdale (n 3) at para 5 per Lord Hoffmann. 
26

 Lonsdale (n 3) at paras 9-11 per Lord Hoffmann. 
27

 Lonsdale (n 3) at paras 12-13 per Lord Hoffmann; Lord Hoffmann speaks often of ‘market conditions’, see for 

example: Transfield Shipping Inc v Mercator Shipping Inc (The Achilleas) (2008) UKHL 48. 



22 

 

margin of discretion in the method of calculation.
28

 Thirdly, Lord Hoffmann referred to the 

different market conditions for agencies in France and in England. Although Lord Hoffmann did 

not provide evidence for this, he submitted that this justifies the fact that the benchmark of two 

years commission cannot be used in England since there is a different agency market in the latter 

country.
29

 It is worthwhile mentioning that Lord Hoffmann only referred to the English market 

conditions and not the more general UK market conditions. 

 Lord Hoffmann found it consistent with the Directive that compensation would be 

calculated on the assumption that the agency continued.
30

 As a consequence, the value of the 

agency would be null if the business closes since the value of the agency, for Lord Hoffmann, is 

the value it has on the open market as it exists in the real world.
31

  As a result of all this, the 

agent in Lonsdale was awarded a very small amount of compensation.
32

 

 

(3) The current situation 

The House of Lord’s decision in Lonsdale can be seen as highly persuasive for the Scottish 

courts as it deals with the same piece of legislation. Nevertheless, it must be underlined that it is 

theoretically possible that a Scottish court decides that the decision in Lonsdale v Howard & 

Hallam Ltd is actually an incorrect interpretation of the Directive and Regulations 1993 and that 

a new decision, which leans more towards the approach of King, is needed.
33

 It is clear that the 

current situation is undesirable; it adds additional costs by way of litigation and expert witnesses, 

and generally adds uncertainty given the different approaches taken in the UK and elsewhere in 

Europe.
34
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D. CRITICAL VIEW ON THE CURRENT INTERPRETATION AND CALCULATION 

OF COMPENSATION 

It is important to make a distinction between, the concept of compensation and the calculation of 

compensation. It will be shown why this distinction is important and the most accurate method of 

calculation with regards to compensation. 

 

(1) The concept of compensation  

The semantic argument (‘suffers’) in King v T Tunnock Ltd does not have a lot of value in this 

discussion.
35

 What is more crucial is that, as already mentioned above, the concept of 

compensation is based on French law.
36

 Since it is accepted that the French approach was the 

main inspiration, for the Directives’ approach to compensation, examining the French approach 

is crucial in how one understands the concept of compensation. 

 Any conflict between European Union and UK law must be resolved in favour of the EU 

legislature, and European directives have, in principle, direct effect for the State bodies.
37

 

Although directives do not have direct horizontal effect, they can have indirect consequences vis-

à-vis individuals. In such horizontal situations, the ECJ has created the theory of harmonious 

interpretation which imposes an interpretation of the domestic law in the light of the directives.
38

 

Hence, once directives are adopted at EU-level, these basic principles of EU law already show 

that national conflicting rules are downgraded and side-lined.
39

  

 It must be noted that the need for uniform application urges member states to interpret the 

notions in European law as autonomous and uniform notions of Union Law. In that way, the 

legal concepts of the European Union have an independent existence from the ones used by the 

different member states. In that mission of interpretation, member states will be guided by the 
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context of the provisions and the objective that was pursued by the European legislature.
40

 With 

regards to the compensation remedy of the Directive, this context and these objectives are 

intrinsically entwined with the French concept of compensation. In the Report on the Application 

of Art 17 of the Directive, the Commission has clearly referred to the French origins of the 

Directive’s compensation system, and moreover, in particular, the Commission referred to the 

Directive’s objective to provide a remedy for agents, keeping the agent’s loss central in any 

remedy awarded.
41

 European directives are binding, as to the result to be achieved, and national 

authorities are only free to choose the form and methods in order to reach that result.
42

 The 

Commission’s Report demonstrates that the Commission found this result, protecting agents and 

ensuring their loss is central to any award of compensation, in the French approach to 

compensation.
43

 As a consequence, member states are at least bound by the core elements of the 

French compensation, characterised by its agent-friendly focus on the agent’s loss. Hence, an 

examination of the conceptual inspiration for the French approach, will guide us to the correct 

interpretation of the Directive. The following paragraphs will prove that the reasoning in 

Lonsdale is contrary to these objectives. The European legislature only allows flexibility in the 

concrete way of calculating the compensation, without losing the basic concept. It will be shown 

that this fixed concept of compensation can be separated from the calculation of the 

compensation which allows more leeway for the member states.  

 The aim of compensation in France was to compensate the agent for the loss he suffered 

as a result of the termination of the agency contract.
44

 The agent loses the benefits of his former 

activities in the agency relation and suffers a prejudice (‘préjudice’). The compensation remedy 

will try to reduce the impact of this ‘préjudice’.
45

 This objective is also expressed in the 

Directive.
46
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 More specifically French case law on this point shows that this compensation can be seen 

as compensating a patrimonial value for the agent and representing the cost of purchasing the 

agency or the time and costs for the agent to re-constitute his client-base after his old client-base 

was taken away from him following the termination of the contract.
47

 Further consideration of 

French case law demonstrates that the compensation covers “la part de marché qu’il pouvait 

espérer de la poursuite du contrat”, or the market-value that he could hope for as a consequence 

of the contract.
48

 The focus is clearly on the agent’s loss, rather than on the principal’s benefits.
49

 

The remedy of compensation will repair that loss (“un droit à réparation du préjudice que lui 

cause la fin du contrat”).
50

 A crucial and inevitable consequence of this focus on the agent’s loss 

or prejudice is that French compensation does not take into account any loss of value that is 

caused by events after the moment of the termination of the contract (and which are not 

accountable to the agent).
51

 Hence, the compensation represents the market-value of the agency 

at the moment of the termination of the contract seen from the agent’s point of view. In fact, this 

is a normal consequence of the main thoughts behind the compensation remedy. The termination 
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of the contract itself, is the disadvantage (‘préjudice’) for the agent, and leads to several 

consequences that will be used in calculating the amount of compensation (the agent loses his 

power of representation, a market share and further payment of commissions).
52

 No changes in 

the activity of the principal will affect the compensation, since it is not the principal’s business 

that has to be valued. Consequently if a principal decides to close his business after the 

termination of the contract, or even if the termination of the contract is caused by the closure of 

the business, this will not have any implications for the considered market-value in the 

calculation of the compensation.
53

 What has been lost is the market share (‘une part de marché’) 

of the agent at the moment of the termination of the contract and that market share will be 

calculated only considering the normal and proper execution of the contract. To a certain extent, 

that will also exclude certain events that happened before that termination from the calculation 

(for example the calculation of the compensation will be done on the assumption that the normal 

due commissions were always paid).
54

 

 If case law (e.g. Lonsdale) denies the basic elements of the French approach, there is a 

contra legem interpretation of the Directive and Regulations. The harmonisation purpose of the 

Directive is clearly violated in this kind of interpretation because it is only partial in the sense 

that member states can choose to opt for indemnity or compensation. Once a member state has 

made this choice (which was not the case in the UK) they are bound by the concepts of these 

remedies. In other words, the framework of the concept is fixed and cannot be denied.
55

  Lord 

Hoffmann’s approach not only infringes the harmonisation objective but also the aim to protect 

the agent.
56

 The decision in Lonsdale implies that there is almost no difference between the 

compensation and indemnity remedies.
57

 As a consequence, a situation is created in which the 
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contractual opt-in for the indemnity remedy could be the most protective solution for the agent.
58

 

This would be confusing because it was generally recognised that the compensation option in the 

Directive was the most protective remedy for the agent.
59

 The fact that an agent would need to 

opt-in for a bigger protection (the indemnity) and the uncertainty this would entail, is of course 

contrary to the objective of the Directive to protect the commercial agents.
60

 The 

counterargument of Lord Hoffmann that indemnity in Lonsdale would not have been payable 

since the principal closed his business is an unconvincing argument.
61

 It is true that indemnity 

represents the continuing benefits for the principal due to the work of the agent, that there will be 

no indemnity if there is no goodwill, and that the payment of indemnity must be equitable, and 

taking into account all circumstances (like for instance a fall in the turnover).
62

 However, it is 

recognised that all this does not prevent indemnity from being payable in the case of bankruptcy 

or in case of the sale of the business.
63

 Finally, this new interpretation of the Directive and 

Regulations 1993 introduces uncertainty because a vast amount of questions remain open: e.g. 

how long can we look into the future? Can you manipulate the compensation by delaying the 

termination if you feel that there will be a fall in the turnover?
64

 

 

(2) Calculation of the compensation 

Lord Hoffmann noted in his judgment that the European Commission did not impose any method 

of calculation. Indeed, the Commission’s Report on the application of Art 17 does not mention a 

specific method of calculation for compensation (which the Commission did for the indemnity 

option). However, it can be argued that the Commission did not mention any specific calculation 
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in the report because of its reference to “a body of case-law (...) developed in France concerning 

the right and level of compensation”.
65

 Lord Hoffmann also referred to the Ingmar and 

Honeyvem cases of the ECJ in which it is said that the member states themselves have a margin 

of appreciation in the method of calculation.
66

 In legal doctrine, this European case-law was 

often seen as unclear and undermining the protective character of the Directive.
67

  

 Nevertheless, Lonsdale represents a conflation of compensation and indemnity which in 

that particular case lead to an unsatisfactory decision. This conflation has occurred because some 

elements of the calculation of the compensation, which are fundamental to the concept of 

compensation, have been overlooked, but ignoring these elements violates the objectives of the 

Directive and the Regulations 1993. As already mentioned above, the fact that no future events 

after the termination are taken into account is inextricably connected with the compensation 

remedy of the Directive. If this is neglected in the calculation, then this will lead to a contra 

legem interpretation since it contradicts the objective of the Directive; an objective that was 

found in French law. 

 The decision in the Ingmar and Honeyvem cases (the latter actually on indemnity and not 

compensation) can only be interpreted as expressing that, with respect to the concepts of 

indemnity and compensation, the member states have a margin of discretion in choosing what 

will be taken into account, and which benchmarks will be used in valuing the loss of the agent.
68

 

Hence, it is perfectly possible for member states to decide that the French two year gross 

commission benchmark will not apply in their jurisdiction. In France, the rule that the 

compensation is fixed at a value of two years of gross commissions (if the contract was longer 

than two years this will be calculated over the average of the last three years) is also just a rule of 

common law (as règle d’usage).
69

 As mentioned above, the termination of the contract itself is 

the loss for the agent that has to be remedied as he loses his power to represent the principal, a 

market share and the potential future commissions. The French approach, of taking the value of 

two years of gross commission as a default valuation of compensation, is a quick and 

inexpensive valuation method of all these factors, which avoids incurring the expense of expert 
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witnesses.
70

 The due commissions were used as the basis for the calculation because they were 

seen as a fair and certain method of valuing transfers of agency contracts (which Lord Hoffmann 

vaguely said that there was no such market in England).
71

 

 However, in France, the two years benchmark is merely a starting point for the judges 

who nevertheless retain their discretion to decide otherwise. Several factors can change the 

actual compensation, for instance the duration of the contract, the length of service, and the age 

of the agent.
72

 The fact that member states are free to choose their method of calculation was 

correctly followed in the case of Tigana Ltd v Decoro Ltd. In that case some choices were made 

within the legitimate limits e.g. the value of the agency should be fixed by reference to the net 

earnings; a list was given of factors to be taken into account.
73

 Also in other cases, the 

benchmark of two year commission was not followed and other factors were taken into account 

to calculate the compensation.
74

 This is perfectly legitimate when the fundamental concept (and 

thus the protection of the agent) is preserved. 

 

E. CONCLUSION 

The uncertainty created by Lonsdale v Howard & Hallam Ltd can be avoided. The discussion on 

the compensation remedy is not a battle between French law and Common Law; it is rather a 

quest for the aims and objectives of the European Directive. These aims are (partial) 

harmonisation and a protection of the commercial agent. In that regard, the European legislature 

found a satisfactory source of inspiration in the French concept of compensation. Some elements 

of the concept of compensation are inextricably connected with the French approach. This is 

clearly the case because no future events can be considered after the termination of the contract 

when calculating the amount of compensation. The compensation remedy is a response to the 

prejudice of the termination of the agency contract. This perspective does not see the goodwill-

value as the principal’s asset.  Although member states have a rather large margin of appreciation 

in calculating this compensation, the basic concept cannot be ignored, and decisions neglecting 
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this will be contrary to the purpose of the European Directive. Member states are not obliged to 

follow the two years benchmark but they will have to keep in mind that no events occurred after 

the termination of the contract can be taken into account. Therefore it is to be hoped that the 

Scottish courts will steadfastly confirm the compensation principles of the King v T Tunnock Ltd 

case.
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Possession and Transfer of Goods in the Draft Common 

Frame of Reference: some critical remarks 

María Paz Gatica Rodríguez* 

A. INTRODUCTION 

 

Traditionally, unlike the law of obligations, property law has been considered “as being of a 

national (local) character”.
1
 However, the promotion of the European internal market 

requires, at least certain aspects of property law, to be harmonised or unified; in this context, 

the Draft Common Frame of Reference (DCFR) constitutes a first attempt to propose 

common model rules for certain topics that are crucial for international trade.  

 The DCFR is an academic text, developed by the Study Group on the European Civil 

Code and the Research Group on Existing EC Private Law; funded partially by the European 

Commission’s Research Directorate-General. The DCFR contains principles, definitions and 

model rules of European Private Law.
2
 Its main purpose is to serve as a possible model for an 

eventual “political” Common Frame of Reference,
3
 i.e. a politically authorised text. 

Nevertheless, it purports to achieve certain “additional” aims regardless of its relation with a 

possible Common Frame of Reference: to “promote knowledge of private law in the 

jurisdictions of the European Union”
4
 and to be a “possible source of inspiration” of solutions 

for private law questions, at both national and Community law levels.
5
 

 The basic property rules are contained in Book VIII (Acquisition and loss of 

ownership of goods),
6
 a book that arrived late to the DCFR

7
 and that, maybe for this reason, 
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has had a more limited presence in the legal literature than some of the previous books.
8
 The 

purpose of this article is, therefore, to contribute to the analysis of some of the proprietary 

rules contained in Book VIII of the DCFR and to try to assess their possible impact on 

national legal systems. 

 For their structural relevance to property law, two topics will be analysed: possession 

and transfer of goods. However, an attempt to develop an analysis based solely upon the 

provisions of the DCFR would undoubtedly result in a superficial overview; it is in the 

Comments and Notes of the DCFR included in the full edition
9
 where one can find the 

guidelines to construe the provisions of the DCFR. Therefore, frequent reference will be 

made to the Comments and Notes that accompany the provisions of the DCFR. This analysis 

of the DCFR provisions will be accompanied by a comparison between certain legal systems 

in Europe which have generally been influential and the corresponding provisions of the 

DCFR; this helps to expose convergences and divergences between national legal systems, 

and the DCFR provisions on transfer and possession, which may, ultimately, be relevant for a 

possible reception of the DCFR across Europe. 

 The first section of this article contains some remarks on the rules concerning 

possession of goods (B). Particularly, I will refer to the notions of animus (B (1)) and good 

faith (B (2)). The second section deals with some issues related to the transfer of goods (C): 

the system adopted (C (1)), and the nature of transfer and delivery (C (2)). The conclusion 

presents some final comments about the analysed topics, as well as some general thoughts 

regarding the DCFR itself. 

 

 

B. POSSESSION 

 

The first chapter of Book VIII of the DCFR contains some general provisions. While reading 

them, particularly those containing definitions (Section 2), one’s attention is immediately 

caught by the detailed provisions defining possession. This is, it has been said, “the most 

important part of Chapter 1”.
10

 Despite not being in complete agreement with this statement - 
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for the scope of application and the definition of ownership seem equally important - it is 

undoubtedly one of the most interesting parts of the DCFR.  

 

(1) Animus (intention) 

Article VIII.-1:205(1) DCFR defines possession as “having direct physical control or indirect 

physical control over the goods”.
11

 Subsequently, sections (2) and (3) explain that the 

distinction between direct and indirect physical control gives rise to direct possession, which 

is exercised personally or through a possession-agent, and indirect possession, which is 

exercised through a limited-right-possessor.
12

 The distinction resembles the one between 

natural and civil possession in Scots law;
13

 between actual and constructive possession in 

English law;
14

 and between direct (unmittelbarer Besitz) and indirect (mittelbarer Besitz
15

) 

possession in German law.
16

 Article VIII.-1:205 DCFR does not consider any kind of animus 

or intention in its definition of possession; the core element is physical control. However, the 

Comments
17

 under this article, and the subsequent articles, show that in fact, there must be 

some kind of intention and that “different types of intention constitute different types of 

possession”.
18

 What is the kind of intention that defines possession in the DCFR? 

 

(a) Possessors’ intention 

Possession is based on some kind of animus that could be identified with the notion of 

“interest”. The Comments refer repeatedly to this notion in order to draw the line between, a 

possessor and a non-possessor, in the owner-possessor/limited-right-possessor/possession-

agent triangle: limited-right-possessors exercise control with the intention of doing so “in 
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their own interest” while possession-agents do so “without a particular (or any) interest of 

their own”.
19

 Moreover, the very definition of limited-right-possessor is based upon this kind 

of intention: “the intention of doing so in that person’s own interest”,
20

 while the definition of 

possession-agent is based in the absence of that intention.
21

 It is clear, then, that in the DCFR, 

the intention required to be considered possessor is not the animus “as an owner” but to hold 

the thing “for his or her own”. 

 The described rule resembles the view of Scots law according to which “possession 

animo domini [as an owner] is the strongest possible form, [but] it is not the defining form”.
22

 

On this view, the requirement of possession is to hold animus sibi habendi, that is, for one’s 

own benefit
23

 or use,
24

 as it follows from Stair’s definition of possession: “[it is] the holding 

or detaining of anything by ourselves, or others for our use”.
25

 In principle, it could be 

possible to identify the DCFR’s notion of interest with the Scots law requirement of benefit 

or use, although as we will see below (B (1) (c)), the identity is not exact. In comparison to 

the Scots notion of possession outlined above, the concept in the DCFR is rather inclusive, in 

the sense that possession under the DCFR’s definition is not limited to those who hold the 

thing as owners but also, for instance, can include a hirer.
26

 Animus domini in the DCFR turns 

a possessor into an owner-possessor, who, as we have seen, is not the only kind of possessor, 

although there are special rules for this particular kind of possession. 

 English law follows similar lines. The concept of possession is wide; it recognises 

possession when holding the thing for another, as long as the intention is to assert control 

against others.
27

 The intention, as described by Bridge, is “to exclude others from the exercise 

of control”,
28

 an understanding that was held in the United States by Holmes.
29

 It is curious 

how Holmes, while discussing whether this notion is just the other side of animus domini, 

concludes that it is “better to look at the front of the shield than at the reverse”.
30

 Curious, 
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because apparently, according to this assertion, most legal systems would have always been -

and still are - dealing with the issue from the reverse. However, it must be said that Holmes 

ends up answering the question negatively: intention to exclude can exist even when there is 

no intention to hold as an owner.
31

 I can understand the point made by Holmes; animus 

domini excludes a whole category of holders from being considered possessors: those known 

in the DCFR as limited-right-possessors. These ideas however have been considered, as not 

particularly descriptive of the Common Law of possession in action, but rather abstract 

considerations about possession.
32

 

 In French law, the fundamental provision is article 2255 of the Code civil. It does not 

refer explicitly to intention: the thing is held or the right is exercised “by ourselves or by an 

other who holds it or exercises it in our name”.
33

 Thus, the reference is to who exercises the 

control over the thing or right (or through whom), not to the intention with which it is 

exercised. Yet the rule is placed under the heading, “Of possession and of acquisitive 

prescription”, regulating the former as one of the requirements of the latter, so it might be 

understood that the intention should be animus domini in the Code civil. This analysis 

however may be doubted when considered alongside article 2256 of the Code civil, which 

contains a presumption of possession à titre de propriétaire,
34

 as if a different intention could 

be proved and still have possession. However, it seems that a better understanding of this 

provision can be gained by taking into account the fact that, in French law, it is not only 

corporeal things which can be possessed, but also real rights,
35

 so what the presumption is 

actually assuming is that the person is holding the thing as owner, and not, for instance, as 

usufructuary. It has even been said that possession is always the exercise of a right, so when 

possession consists of the complete and exclusive enjoyment of a thing, it corresponds to the 

exercise of ownership.
36

 Hence, the difference concerns the object of possession, not the 
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intention. Some authors support the idea that the required intention is animus domini,
37

 and so 

is considered in the French Note under article VIII.-1:206 DCFR.
38

 This animus consists of 

the intention of behaving as the real holder of the right.
39

 It is not focused on the belief of 

being the holder, but rather on the intention of acting like one. It is neither focused on the 

behaviour itself, but on the intention to behave; what is significant is the mental attitude.
40

 

 How is the French approach different from the approach of the DCFR? In French law, 

the usufructuary possesses the right of usufruct; he or she has animus domini over this right. 

Even if the person is not an “actual” usufructuary, but has the intention to act as one, there is 

possession of the right and it can be acquired by prescription precisely because there is 

animus domini; but the person does not possess the thing (more precisely, its ownership) but 

is only its detentor, so he or she could never acquire the thing by prescription. Conversely, in 

the DCFR the usufructuary is a limited-right-possessor of the thing itself; the person 

possesses the thing because he or she holds it in his or her own interest, but this intention is 

not enough to acquire the thing by continuous possession. What happens if the person is not 

the “actual” usufructuary? It is hard to say that there is possession. Certainly there is no 

possession of the right because the DCFR excludes possession of incorporeals: the scope of 

application
41

 is limited to “goods”, which are, by definition, corporeal movables.
42

 Moreover, 

it could also be said that there is no possession at all, given the requirements described in 

article VIII.-1:207 of the DCFR and explained in the Comment under this provision:
43

 to be a 

limited-right-possessor, the factual control and the intention are not enough; the existence of 

a specific legal relationship with the owner-possessor is required. Then, if that relationship 

does not “exist” (as in the case where the person is not actually the usufructuary), there 

should not be possession. Nevertheless, the answer given by the Comments is not clear: if the 

person has no right that justifies the possession, he or she should be treated as owner-

possessor.
44

 This conclusion is supposedly based upon analogy with the owner-possessor who 

is not really the owner: the person who holds the thing with the intention of an owner, even if 

he or she does not actually hold the right (of ownership), is considered an owner-possessor. 

Thus, the reasoning behind such an analogy, between owner-possessor and the limited-right-

possessor, is based on the notion that he or she, who holds the thing with the intention of a 
                                                           
37
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limited-right-possessor, even if he or she does not actually hold the (limited) right, is 

considered, by analogy, an owner-possessor. This conclusion, supposedly based upon analogy 

with the owner-possessor who is not really the owner, does not seem logical. The logical answer 

would be that the limited-right-possessor who is not really the holder of the right, should be equally 

regarded, analogically, as a limited-right-possessor. 

 German law is more in line with the DCFR: anyone who exercises a factual power 

over the thing is possessor;
45

 there is no need for intention to “possess as owner”. However, 

German law draws a further distinction between different kinds of possessor, according to 

their animus: the one who possesses as owner (Eigenbesitzer or proprietary possessor
46

) and 

the one who possesses in another’s interest (Fremdbesitzer),
47

 distinction that becomes 

particularly relevant concerning acquisitive prescription.
48

 Therefore, although German law 

considers as possession both possessio and detentio,
49

 the distinction is still relevant 

regarding some of the applicable rules. Moreover, a person exercising factual control is not 

considered possessor if this is done for another, following the latter’s instructions and in his 

or her household or business.
50

 

 In sum, the notion of interest in the DCFR replicates the general trend that can be 

observed from the aforementioned jurisdictions: the threshold of possession is not animus 

domini. Each jurisdiction has its own way of explaining what this intention is: to hold the 

thing for one’s own benefit or use (Scots law); to exclude others from control (English law); 

or simply to exercise factual power over the thing (German law). Of course, the Scots, 

English and Germany approach to possession differ, but these three approaches have a 

common element: possession does not require holding the thing as an owner. The French 

approach however does not following this understanding of possession; indeed, the 

requirement, under the French approach, is the intention of behaving as the real holder of the 

right, that is, animus domini over the right (even if the right is not necessarily ownership). 

 

(b) Possession-agent’s intention 

Under the DCFR, the possession-agent
51

 is not really a possessor because of the absence of 

his or her own interest; the Comments are insistent on this point and on the possession-
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agent’s lack of protection.
52

 The possession-agent’s intention is to exercise the physical 

control “on behalf” of a possessor and this intention is not related to any personal interest.
53

 

This description resembles the German notion of “possessor’s agent” (Besitzdiener
54

), 

although in German law, as explained, a person exercising factual control is generally 

considered a possessor unless precise requirements of place, relationship and instructions are 

satisfied. The DCFR’s notion of a possession-agent is wider than the BGB’s, since for the 

former, besides the presence of instructions,
55

 there are no specific requirements regarding 

place and/or relationship with the possessor beyond exercising control on his or her behalf;
56

 

there are only some examples.
57

 Even a person accidentally exercising control for a possessor 

is considered a possession-agent under the DCFR. The consequence of this difference is that 

the German notion of possession is wider than the DCFR’s notion: some persons who in the 

DCFR are considered possession-agents would be possessors in German law. 

 It is remarkable how the words chosen by the drafters of the DCFR change the focus 

that one would normally have when determining possession. For example, the different terms 

used to identify persons - “detentor”,
58

 “detainer”,
59

 “custodian”;
60

 - all stress what the person 

has, that is, material power over the thing, whereas, “possessor-agent” in the DCFR, 

highlights what the person does not have: possession itself. The chosen words -especially 

“agent”- show that whatever the person has, he or she has it for someone else. 

 At this point, one can conclude that between the two options presented by Caterina,
61

 

that is, to rely upon a narrow category of possessors and give to all of them the benefits of 

possession (opening some possessory remedies to non-possessors), or, conversely, to define a 

wider category of possessors but restricting particular benefits to particular kinds of 

possession, the DCFR adopted the latter, which corresponds to the approach adopted by most 

of the main European legal systems. 

 

(c) Storage cases 

This apparently clear picture of possession in the DCFR has one additional element: the 

storage cases, that is, persons who exercise control over a thing with regard to their intention 
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to possession “to the order of the owner possessor”.
62

 They are considered limited-right-

possessors. This widens the notion of interest, because here the interest is monetary: they 

cannot use the goods in their own interest,
63

 but only retain them until charges and costs have 

been paid. What is the reason for including these cases under the DCFR’s treatment of 

possession? Is it because they are considered possessors in the different national legal 

systems and there is no coherent explanation about their animus? This is true in English law, 

in which this kind of cases falls into the category of bailment,
64

 but does not seem to be the 

case in Scots law
65

 or French law.
66

 Supposedly, there is no difference in treatment between 

the two kinds of limited-right-possessor, and the distinction is only made to define more 

precisely which persons are regarded as limited-right-possessors.
67

 However this seems to go 

beyond simply “defining more precisely” the two kinds of limited-right-possessor; without 

this express inclusion of storage in the definition of a limited-right-possessor, it would not be 

possible to understand storage cases as included in this definition, because the animus in 

storage cases is completely different – i.e. monetary - unless the notion of interest is 

construed very widely to include money. 

 

(2) Owner-possessor, limited-right-possessor and good faith 

(a) Owner-possessor’s good faith: redefining animus 

According to the Comments under article VIII.-1:206 of the DCFR, which define the owner-

possessor, “the decisive element is whether the OP
68

 considers himself or herself to be the 

owner [and] whether the OP is in bad or good faith”.
69

 In turn, good faith, as defined by 

article VIII.-4:101 of the DCFR - the basic rule for acquisitive prescription - consists of two 

elements: (i) the belief of being an owner, so “actual knowledge of the fact of not being the 

owner” excludes good faith;
70

 and (ii) reasonable justification to believe it, so “wilful 

blindness and negligent ignorance, having regard to the particular facts and circumstances of 

the case” also exclude good faith.
71

 

                                                           
62

 Article VIII.-1:207(1)(b). 
63

 von Bar & Clive, DCFR (n 9) 4354. 
64

 von Bar & Clive, DCFR (n 9)  note 17 under article VIII.-1:207 at 4366. See also the comments about Great 

Eastern Railway Co v Lord's Trustee [1909] AC 109, in Bridge, Personal Property (n 28) 19 ff. 
65

 Gretton & Stevens, Property (n 23) para 11.12. 
66

 von Bar & Clive (eds), DCFR (n 9) Note 11 under article VIII.-1:207 at 4362. 
67

 von Bar & Clive, DCFR (n 9) 4355. 
68

 Abbreviation of owner-possessor used widely in the Comments. 
69

 von Bar & Clive, DCFR (n 9) 4327; italics added. 
70

 von Bar & Clive, DCFR (n 9) 4897. 
71

 von Bar & Clive, DCFR (n 9) 4897. This definition of good faith clearly resembles the Dutch notion; see ibid, 

note 43 under article VIII.-4:101 at 4922. 



40 

 

 The Comments however, about the definition of the owner-possessor, appear odd. The 

first element of good faith is precisely the “decisive element” of an owner-possessor, 

reducing the role of good faith only to the reasonable justification. Under this definition, if 

the person could not reasonably believe to be the owner, he or she would not be in bad faith 

but would simply not be an owner-possessor. This would mean that possessory good faith, in 

the DCFR, and for the purposes of acquisition of ownership by continuous possession, is a 

purely objective notion.  

 This interpretation seems strange given that, generally, national legal systems do not 

follow a pure approach. A purely (or mainly) objective approach is normally taken towards 

contractual good faith, but possessory good faith takes into consideration subjective as well 

as objective elements.. For instance, in § 937 BGB good faith is understood as the belief of 

being the owner, but a person can be excluded from being in good faith, if there is gross 

negligence or subsequent knowledge about the lack of ownership.
72

 The same line is followed 

by Scots law, which “makes no clear choice between subjectivity and objectivity but takes 

something from both”.
73

 Indeed, it is submitted that in Scots law a bona fide possessor is the 

one who, without having the right to possess, does so reasonably believing that the right is 

held.
74

 “Reasonable belief” is a clear combination of both subjective and objective 

considerations; absence of knowledge is indispensable (the subjective element) and yet 

knowledge must be construed in a reasonable manner according to the circumstances (the 

objective element).
75

 The French Code civil, in turn, considers a definition of good faith for 

the purposes of acquisition of fruits
76

 that is clearly subjective-oriented, and doctrinarian 

definitions also focus on the belief of being the holder of the right.
77

 In sum, one seldom finds 

a legal system that approaches possessory good faith in purely objective terms. 

 The alternative construction is that our prior understanding of the DCFR’s owner-

possessor’s animus is incorrect; it is not that one considers himself or herself to be an owner 

which is important, but the intention to act as an owner which is important, as for instance, in 

French law. This would be the only way in which the first element of good faith could be 
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absent, and this is what appears in the Comments under article VIII.-4:101: “[i]t is not 

necessary that the possessor should subjectively believe himself or herself to be the rightful 

owner”.
78

 Therefore, the Comments under article VIII.-1:206 explain that the decisive 

element to determine, if one is an owner-possessor, is whether that person considers him or 

herself to be the owner, while in the Comments under article VIII.-4:101, we are told the 

opposite: the belief of being owner is inconsequential in defining the owner-possessor’s 

ability to obtain ownership through continuous possession. How could we harmonise these 

two concepts?  

 It could be inferred that under the DCFR animus is wider for the purposes of 

acquisitive prescription, rendering the actual belief of being owner as only a requirement of 

good faith. This would be a strange and artificial explanation: it does not make sense to 

define the owner-possessor upon a particular intention, only to expand and reduce the scope 

of the concept for different purposes. The alternative is simply to say that the word choice in 

the Comments under article VIII.-1:206 (“consider”) is unfortunate. Under this construction, 

the owner-possessor’s intention would be to act as an owner, while good faith would be the 

belief of being the owner. This interpretation would fit better the explanation given by some 

national systems, as, for instance, French law: intention is different from good faith in that intention is 

the will to assert a right while good faith is the ignorance of absence of the same right.
79

 It would 

also be in line with the concept of good faith included in the Definitions section of the DCFR, 

which is primarily focused on subjectivity: it is based upon a mental attitude, although for 

possessory purposes, it is qualified by the element of reasonableness.
80

 

 

(b) Limited-right-possessor’s good faith: is it relevant? 

According to the Comments under article VIII.-1:207:
 81 

 

 …[j]ust as an OP who is not the owner arrogates – in bad or in good faith – the right 

to behave like an owner, so the possessor without a limited right to possess arrogates 

– in bad or good faith – the right to behave like an LRP. 
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The question this particular Comment raises is what relevance can we attach to a limited-

right-possessor’s good or bad faith? A limited-right-possessor cannot acquire by continuous 

possession so, in this respect, good faith is irrelevant. The only provision in the DCFR that 

refers to the limited-right-possessor is article VIII.-6:301 regarding protection of better 

possession. However, the rule contained in this provision is unclear. Of the three possibilities 

foreseen by the provision, the competing possessors in two scenarios are in good faith. Only 

in the first case is one possessor in good faith and the other not, but this case also considers 

that one has a right to possess while, concurrently, the other one does not. Consequently, is 

possession “better” because of good faith? It seems that it is better because there is right to 

possess. If this is true, good faith in limited-right-possessors becomes completely irrelevant.If this is 

true, good faith in limited-right-possessors becomes completely irrelevant. 

 

C. TRANSFER 

(1) Transfer system 

(a) Mixed traditio-consensual system. 

 

Article VIII.-2:101(1) (e) requires for the transfer of ownership an “agreement as to the time 

ownership is to pass [...], or, in the absence of such agreement, delivery or an equivalent to 

delivery.” Therefore, the first observation we can draw is that the DCFR does not adopt a 

purely consensual system, because if it did, ownership should pass as a default rule by effect 

of the contract itself. However, it is clearly not a traditio system either, since delivery is only the 

default way to operate the transfer, although, as in many traditio systems, there are a number of forms 

of traditio ficta or agreements to transfer possession without an actual change in the thing’s physical 

condition.
82

 It has been suggested that, because delivery is a default rule, the system is in any case a 

traditio system.
83

 This does not seem to be accurate: traditio systems feature a delivery default 

rule, but this rule yields in favour of the forms of traditio ficta, not to any agreement.  

 We could then understand that the first rule in the DCFR (agreement as to the time 

ownership is to pass) is a case of traditio ficta, similar to constitutum possessorium. It would 

be quite irregular that, if this were the case, it is not considered as an equivalent to delivery,
84
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but as the first rule. The DCFR appears inconclusive on this point, leaving the parties the 

possibility to adopt their preferred system. The approach could be defined as a “mixed 

traditio-consensual” system,
85

 that is, the parties can agree that ownership is to pass at the 

moment the contract is concluded, as seen in the French system
86

 and, similarly, the English 

and Scottish system in the Sale of Goods Act 1979,
87

 but if they are silent on this point, the 

ownership passes with delivery so they will have to perform this act. 

 This approach might seem a good strategy to avoid the pitfalls of a purely consensual 

or purely traditio system. On one hand, purely consensual systems are criticised on the 

grounds that transfer lacks publicity, thereby affecting the rights of third parties who may be 

“surprised” by a transfer they were unaware, compromising the certainty of the system.
88

 To 

address this criticism, consensual systems have developed a system of exceptions. Different 

issues between the parties and third parties are solved by different rules, that is, the transferee 

is considered the “owner” in different moments for different purposes within the frame of a 

single transfer
89

 so, in the end, even if ownership is supposed to pass solo consensu in 

consensual systems, the truth is that the position of the transferee improves after delivery.
90

 

Conversely, traditional systems have been criticised because they are not able to meet the 

requirements of modern forms of commerce
91

 since possession of a good is not a “very 

reliable signal for the title to an asset”
92

 and symbolic or fictitious deliveries are generally 

recognised as ultimately affecting the publicity and certainty that is supposed to be 

guaranteed by delivery in the first place.
93

 

For each system, the two reproaches are obviously contradictory. This leads to the conclusion that 

the true criticism is that neither system has been able to strike the adequate balance. It seems that the 

DCFR’s approach is not able to reach such balance. In fact, it could aggravate the uncertainty attached 

to consensual systems, since it burdens third parties with the additional ambiguity of not knowing 

which rule was the parties’ choice (whether the consensus one or the default traditio one) while at the 
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same time it preserves the traditional forms of traditio ficta that contribute nothing to the certainty 

goal. 

 

(b) Causal system 

Turning to article VIII.-2:101(d), one sees that under the DCFR the transferee must be 

entitled to the transfer of ownership through one of the following means: contract; court 

order; rule of law; or other juridical act. This is the first sign of the DCFR’s causal 

character.
94

 But the fundamental rule which reflects the causal nature of the system is 

contained in article VIII.-2:202 which states: if the underlying contract or juridical act is void, 

ownership is not transferred (1), and if the contract is avoided due to vices of consent or the 

infringement of fundamental principles and mandatory rules,
95

 ownership is regarded as 

never transferred (2). If we understand the DCFR’s system of transfer as consensual, this 

would supposedly be the logical consequence, because “[a] consensual system can [...] never 

be an abstract system of transfer”.
96

 Although Van Vliet, based upon his theory about the 

presence of the real agreement even in consensual systems, contests this vision
97

 the system 

is, as stated above, hardly classifiable as purely consensual. 

 The abstraction principle, present in German
98

 and Scots
99

 law has been criticised 

because it artificially separates two legal acts that are part of the same transaction.
100

 It has 

however been identified with the promotion of commerce.
101

 It is curious, then, that although 

the promotion of the internal market is allegedly one of the DCFR’s “overriding 

principles”,
102

 the option made by the DCFR is a causal system. Nonetheless, abstract 

systems consider exceptions that bring them closer to causal systems
103

 and, ultimately, the 

results are roughly the same. In a system where third parties in good faith are properly 

protected, there should be no need for abstraction. It is not the place to analyse how these 

third parties are protected in the DCFR, but it is sufficient to say here that there are rules 
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regarding good faith acquisition,
104

 the scope of which would truly determine the fitness of 

the system for the described purposes. 

 In sum, what has been stressed here is that it might not be relevant which kind of 

system is adopted, so long as the rules adequately protect the interests involved, in what has 

been termed a “result-based” approach.
105

 

 

(2) Nature of transfer and delivery 

As explained earlier, article VIII.-2:101(1) does not explicitly require consent to transfer but 

only to the time of the transfer, agreement that can be replaced by delivery, or its equivalents. 

The reference to an agreement to transfer is clearly avoided. The replacement is odd. The 

requirement of consent is either replaced by one of the “equivalents to delivery”, which 

roughly correspond to the typical forms of traditio ficta
106

 and imply some kind of agreement 

to transfer, or it is replaced by, delivery but considered as a natural (not legal) act. This 

resembles the German rules of acquisition of possession
107

 precisely in that acquisition by 

agreement is seen as a legal act, while acquisition by delivery is considered a factual act.
108

 

But there is a fundamental difference. To transfer ownership, something else is required in 

German law in every case: the real agreement,
109

 which is the “nucleus” of the transfer.
110

 

Thus, within the DCFR, when the transfer operates through delivery, there is no agreement to 

transfer at all. Is transfer, then, a natural act? What are the reasons to adopt these rules?  

 According to van Vliet, there are two reasons that justify this choice. Firstly, the 

drafters thought that the real agreement was superfluous and wanted to avoid a dogmatic 

overload of the text; secondly, they wanted to avoid the risk of unilaterally imposed retention 

of title, although van Vliet did not find the latter a compelling reason.
111

 It would appear that 

there is a double artificial construction in these rules, that is, to consider that the transfer is 

not a legal act, and to consider that delivery is not a legal act either. 
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(a) Transfer as a legal act 

 

Article II.-1:101 defines juridical act as “any statement or agreement, whether express or 

implied from conduct, which is intended to have legal effect as such”.
112

 Therefore, if we 

could identify at least an implied agreement intended to transfer ownership, the transfer 

would constitute a juridical act. The problem lies in the first rule: an agreement as to the time 

ownership is to pass does not refer to an agreement to transfer,
113

 and delivery, the default 

rule, merely refers to a factual act. It is, however, unreasonable to state that there is no 

agreement whatsoever. Both parties actually want the ownership to pass; otherwise, they 

would not contract. If both parties intend the same legal effect, there is agreement. This 

statement does not mean that the DCFR demands a “separate” agreement.
114

 On this point, it 

is difficult not to agree with van Vliet in that even in consensual systems, there is always 

agreement to transfer:
115

 it is actually the core element.
116

 Transfer, then, must always be a 

legal act, although consent is sometimes implied in the underlying contract. 

 

(b) Delivery as a legal act 

 

According to the Comments under article VIII.-2:104, the acts constituting delivery are 

factual, in the sense that they do not imply, or need to be accompanied by, an agreement that 

ownership shall pass. However, the acts must be voluntary.
117

 Therefore, delivery does not fit 

within the definition of juridical act.
118

 Again, this seems to be an attempt to simplify 

something by denying its real nature. If the transferor voluntarily relinquishes possession and 

the transferee voluntarily obtains it (constituting acts of delivery in the DCFR), whether this 

operation is based in contract or other juridical act, and considering the consequence is a legal 

result, that is, the transfer of ownership, it seems that this whole operation amounts to a legal 

act, because “[w]here delivery results in the passing of ownership, it cannot be denied that 

this is the parties’ intended effect”.
119

 A simple “physical handing over is an ambiguous 
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act”;
120

 it is intention that gives the delivery its meaning. The acts that constitute delivery do 

not occur in a vacuum, although it may seem that the DCFR tries to keep them separate. But 

it is certainly artificial to state that they are not connected,
121

 and the crucial link is 

agreement. 

 We could say again that, given the delivery must be based on the entitlement under 

the contract or other juridical act,
122

 the agreement is implied. This would mean that the 

contract creates the obligation to transfer and also includes part of its performance – the 

intentional element of the transfer itself – so the agreement to transfer is superfluous.
123

 Note 

that implied and superfluous are not the same: “After all, if a thing is handed over to another 

on the basis of that other person’s entitlement, the handing over takes place with the parties’ 

intention that ownership should pass”.
124

 The Notes under article VIII.-2:104 are asymmetric, 

as not all of them contain a statement about the legal nature of delivery. In some, one can 

infer the nature; in others, it remains unclear. This raises difficulty in finding the source of the 

treatment provided by the DCFR to delivery. 

 In the German system, delivery is considered a natural act; it is the factual element 

that perfects the real agreement.
125

 Nevertheless, this structure makes sense precisely because 

delivery relies upon the real agreement. This is the exact opposite idea to that sustained by 

the DCFR, where there supposedly is no real agreement at all. It may be possible to adopt the 

Hungarian explanation described in the Notes: delivery is the reflection of the obligatory 

agreement; it “externalises the dynamic ownership transfer process, which the underlying 

obligation agreement only initiates”.
126

 This view led Hungarian doctrine to interpret delivery 

as more than a natural act.
127

 These rules are supposedly taken from the Austrian system,
128

 

but it is not possible to find a clear explanation about the nature of delivery in the Austrian 

Note
129

. 
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 In sum, it is very difficult to disqualify delivery as a legal act since it is based in an 

entitlement, is voluntary and intentional, and produces the intended legal effect. It is simply 

contradictory to present matters otherwise. 

 

D. CONCLUSION 

 

Firstly, regarding possession, one could identify some German and English influences, but 

the reality is that, in practical terms, the drafted rules of the DCFR largely reflect a common 

ground, which is not conceptual but practical. The differences are more entrenched 

concerning transfer, and this is probably the reason why drafters attempted to design an 

adaptable system devoid of conceptual baggage. Nonetheless, the cost of this attempt is 

artificiality and loss of technical consistency. The foregoing analysis showed that the 

Comments and Notes contained in the full edition of the DCFR are insightful but should be 

carefully considered. 

 Secondly, the artificiality and lack of consistency of the rules cast serious doubts 

about their technical quality and about the motives to adopt them. It seems that the rules are 

adopted either because one national system or approach “won”, or they drafted an artificial 

creation designed to leave nobody a “winner” but at the expense of consistency and clear 

rules. It is hard to determine what the real motives were for the compromises that were made 

in the drafting of the DCFR. It is unclear whether a third motive – consensus about the best 

technical solution – is even possible. What is clear, though, is that knowledge of German 

property law is useful to understand the DCFR.
130

 

 Thirdly, although the reasons are understandable, the convenience of building a 

system solely for movables is doubtful. There are concepts and principles that, even in the 

presence of disparate rules for real and personal property, underpin the whole property 

system, like the animus required to be considered possessor, or the relationship between 

transfer and its underlying contract. A new set of rules only for movables brings 

inconsistency to the system, in particular with regards to the choice between a causal and an 

abstract system for Europe.
131

 This would inevitably lead to two possible consequences: 

either the national jurisdictions reform their entire property systems to bring them in line with 

this rules, or accept the existence of two parallel systems, of rules, concepts, and principles. 

Evidently, and precisely for the sake of consistency, the first choice seems more appealing, 

but it is highly unlikely that such an option will be taken. The second option will most likely 
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not be taken either and they will simply keep their systems as they are. If this is so, at least 

with regard to property law, the DCFR will remain, as supposedly intended,
132

 merely an 

academic text. 
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An Examination of Dinstein’s thesis of Defensive Armed 

Reprisals: an expression of legitimate self-defence or an 

abuse of power?  

Michaela Halpern* 

A. INTRODUCTION 

The “rules” of international law originally contemplated state actors interacting among one 

another; the modern world, and modern warfare, now goes beyond state actors and involves a 

state responding to attacks on its integrity, if not existence, from an array of forces that are 

themselves neither state nor nation based, but supranational or ultranational groups operating 

from sanctuary within nation states. However Article 2(4) of the UN Charter prohibits 

unilateral force against another state during a time of peace which on one analysis prohibits 

states from taking action against supranational or ultranational groups operating within 

another state but carrying out terror attacks in another. Article 51 offers an exception to the 

prohibition of Article 2 (4) under remit of self-defence. The interaction between these two 

articles, the prohibition on unilateral force during peace time and the doctrine of self-defence, 

is not always clear; given the increasing number of terror attacks which can have disastrous 

consequences for states and citizens, state actors are  forced to consider how best to protect 

their citizens. The law needs to adapt to that reality. Yoram Dinstein, an international law 

professor at Tel Aviv University, gives one solution; he contends that an armed reprisal can 

qualify as an exercise of self-defence and can be legally executed both under Article 51 and 

the customary international law, as these types of reprisals are “defensive armed reprisals”.
 1

 

This article will assess Dinstein’s thesis, ultimately concluding that if offers an acceptable 

balance between the competing interests which so often conflict within this area of 

international law. 
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B. BACKGROUND 

(1) Dinstein’s thesis 

Dinstein maintains that legally, there are two states of affairs: war and peace.
2
 Determination 

of the existence of a state of “peace” is of course fraught with ambiguity, and resolving this is 

beyond the scope of this article, but defining what is meant by “self-defence” in international 

law may be more attainable. Dinstein argues that defensive armed reprisals are permissible 

under Article 51 and customary international law, so long as they satisfy the traditional 

requirements of self-defence: necessity, proportionality, and immediacy.
3
 The caveat 

surrounding this distinction
4
 is in the motivation; defensive armed reprisals are permissible in 

their defensive, rather than retributive, motive. Further, support for defensive armed reprisals 

is not to advocate the permissibility of pre-emptive strikes; in the context of Dinstein’s 

defensive armed reprisals, the reprising state is defending itself from an ongoing attack. This 

article examines his thesis: it considers the context of armed reprisals and self-defence, 

discusses the conditions proposed to qualify a reprisal as legal, and examines the various 

rationales for legalizing such reprisals. This article argues that Dinstein’s thesis for a doctrine 

of defensive armed reprisals is persuasive and the best way to preserve human lives and 

liberties and, ultimately, peace.
5
 

 

(2) Armed reprisals  

Armed reprisals are forcible measures short of war taken by one state against another.
6
 A 

reprisal is an act that would otherwise be unlawful if not to rectify an initial wrongful act;
7
 

the idea of reprisal was born out of notions of equity.
8
 Hugo Grotius foresaw reprisals “made 

upon the persons and property of the subjects, belonging to a power, who refuses to grant 

redress and reparation for injuries and aggressions…It is a practice too of the greatest 

antiquity.”
9
 Over time, with the growth of the nation-state, the doctrine of armed reprisals 

became reserved solely for nations.
10

 Although belligerent reprisals, conducted in the course 
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of war, are still legal, provided certain conditions are met,
11

 the use of force in peacetime 

became increasingly prohibited by The Drago-Porter Convention of 1907, the Kellogg-

Briand Pact of 1928, the Naulilaa Arbitration of 1928,
12

 and finally the UN Charter of 

1945.
13

 Today however, the UN Charter
14

 is the principle and authoritative source on the law 

relating to the use of force. Article 2(4) of the Charter states:  

 

All Members shall refrain in their international relations from the threat or use of 

force against the territorial integrity or political independence of any state, or in any 

other manner inconsistent with the Purposes of the United Nations.  

 

This Article has been authoritatively held to prohibit the use of force in times of peace.
15

 

Although Article 2(4) does not deal explicitly with reprisals, in 1970 the United Nations 

issued a Declaration on the Principles of International Law Concerning Friendly Relations 

and Co-Operation among States,
16

 which explicitly provides that “States have a duty to 

refrain from acts of reprisal involving the use of force.” However, it can be argued that this 

declaration does not necessarily eradicate the ability to use forcible reprisals, but simply lays 

the doctrine aside while the Declaration is still relevant.
17

 Many view the Charter as expressly 

prohibiting the use of armed reprisals
18

 and as superseding any conflicting customary rule,
19

 

whilst others maintain that this prohibition is not clearly unambiguous. It seems counter-

intuitive to claim that this document alone overrides a state’s basic, inherent rights.
20

   

 

(3) Self-defence and self-help 

Although Article 2(4) of the Charter clearly prohibits the use of force, Article 51 creates an 

exception for “self-defence”: “Nothing in the present Charter shall impair the inherent right 
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of individual or collective self-defence if an armed attack occurs against a Member of the 

United Nations.” The use of force in self-defence is a primary right in international law, 

considered to be jus cogens.
21

 However, there is a lack of consensus as to what is required for 

a state effectively to defend itself. As Dinstein argues, in today’s world there needs to be 

flexibility.  

 “Self-help” can take two forms: self-defence and reprisals. It is clear that self-defence, 

as a preventative measure to ward off an ongoing attack, is legal whereas a post-attack 

punitive reprisal is not. However, with new technology and a world filled with antagonistic 

relationships, the line between reprisals and self-defence is becoming increasingly blurred.
22

 

Where does self-preservation fit in the calculus of “defence”? As Stephen Neff has pointed 

out, the definition of self-defence has been increasingly expanding; “transmitted from its 

original narrow conception into a single all-purpose justification for armed force”
23

.  

As will be discussed below, the Security Council - purportedly the UN mechanism to 

maintain international peace and security - has been extremely ineffective. This 

ineffectiveness has left a “credibility gap”
24

 between UN proclamations and actual state 

practice, leaving states no choice but to rely increasingly on self-defence and in so doing, 

expand the definition. Thus, Donald Greig calls for the extension of the scope of a plea of 

self-defence to allow for reaction to terrorist and guerrilla attacks where purely protective 

measures are simply inadequate.
25

 

 The core distinction between self-defence and reprisal is motivation. As noted, legal 

self-defence is preventive in nature while illegal reprisals are simply vengeful, whose impetus 

is found in a prior attack. According to Bowett, “self defence is permissible for the purpose of 

protecting the security of the state and the essential rights…upon which that security depends 

[whereas] coming after the event and when the harm has already been inflicted, reprisals 

cannot be characterized as a means of protection.”
26

 Conversely, Dinstein’s defensive reprisal 

is motivated by the desire to stop the continuing wrongdoing. While that purpose is seldom 

realised, it is nevertheless the motive behind the act that is the important distinguishing factor 

for the question of legality. It is of course difficult to discern the particular motive behind any 

person’s actions (let alone national action) and it is very unlikely that a defensive armed 
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reprisal has no trace of a vengeful thought. Dinstein acknowledges that motives can often be 

multifaceted but he contends that to be legal, the defensive armed reprisal must be future-

oriented, and it cannot be purely (or even predominantly) punitive. 

 

(4) Where do Dinstein’s “Defensive Armed Reprisals” fit? 

Dinstein contends that if a defensive armed reprisal counter-measure falls within the ambit of 

self-defence, it is no longer prohibited.
27

 As the British Representative said before the 

Security Council in connection with the 1964 British attack on Yemen, “legitimate action of a 

defensive nature…may sometimes have to take the form of a counter-attack.”
28

  Looking at 

Article 51, one sees that self-defence is an “inherent” right, predating the Charter and neither 

created nor limited by it.
29

 Thus Dino Kritsiotis said that the 1993 US missile strike on Iraq 

was justified by an “independent sovereign right” of self-defence.
30

  

 One can view Article 51 as a narrowly restricted right of self-defence; a view that 

seems to be favoured in the Security Council.
31

 This narrow view retains legality of use of 

force solely for instances in which an armed attack occurs, thereby negating a pre-emptory 

attack. The restrictive interpretation is problematic as it allows justice to fall to by the 

wayside to maintain “peace”; “The persistence of injustice poses a constant threat to the 

artificial peace established by attempting to eliminate the use of force without removing the 

underlying causes for resorting to it.”
32

 Even so, defensive armed reprisals are not necessarily 

inconsistent with this narrow view. While the restricted view has been interpreted to rule out 

any form of preventive self-defence “for fear that it may be too fraught with danger for the 

basic policy of peace and stability”,
33

 the requirement of a prior armed attack would clearly 

minimize uses of force.
34

  It must be noted that Dinstein is not condoning pre-emptive strikes; 

he requires defensive armed reprisals be a response to an armed attack. Dinstein would hold 

that the posturing, threatening activity by one state against another, coupled with 

demonstrable military capability to implement such threats, does not justify a pre-emptive 

strike against that capability. The argument that there is little principled way to contain the 
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concept of a “legal” pre-emptive attack is compelling (and of course bolstered by the 

discovery of the lack of weapons of mass destruction in Iraq following the US attack). 

Nevertheless, the threats remain real and the possibility of mass harm remains real, although 

this is beyond the scope of this article.  

 The fact is that the law on the use of force itself is uncertain.
35

 To determine if an act 

is one of self-defence one must look at the whole context in which it occurs. Intuitively, 

prohibiting reprisals, even “defensive” ones, seems laudable if one looks only at the prior 

illegal act. But the political reality of international relations is rarely that simple; there is 

always a context that must be taken into consideration: “The result is not only that the 

Council finds itself being accused of being ‘one-sided’ but it may also be forced to 

characterize as reprisals (and therefore illegal) action which, on a broader view of self-

defence, might be regarded as legitimate.”
36

 As discussed in greater depth below, Dinstein 

recognizes the need to look at the totality of circumstances. Defensive armed reprisals are 

reprisals in that they occur after the original illegal attack; however, Dinstein contends they 

are “defensive” and thus legal if they fulfil the conditions discussed below. 

 

C. DEFENSIVE ARMED REPRISALS: THE CONDITIONS  

(1) An Initial “Armed Attack”  

The Naulilaa arbitration involved a German raid on the Colony of Angola in retaliation for 

the killing of three Germans in Portuguese territory. The Tribunal found the killings, resulting 

from a misunderstanding, did not qualify as a violation of international law.
37

 The Tribunal 

then articulated criteria for a resort to armed reprisal: a preceding request of remedy, 

necessity and proportionality, and a prior illegal act.
38

 Following that rationale, Dinstein 

accepted those conditions as necessary. 

 The threshold question is what constitutes an “armed attack”? The defensive armed 

reprisals consistently used by Israel and the US typically responded to numerous prior small-

scale terrorist attacks, and Article 51 does not “limit itself to large, direct, or important armed 

attacks.”
39

 The asymmetry is the root of the difficulty: the initial illegal act is often 
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“unofficial” while the counter reprisal is an attack by a sovereign state.
40

 In 1968, Israel 

conducted a raid on Beirut Airport in retaliation for an attack upon an El Al airplane in 

Athens conducted by the “Popular Front” which had been operating, openly, out of 

Lebanon.
41

 Lebanese officials denied responsibility, as the attacks were carried out by the 

Popular Front. However, the Popular Front’s activities received praise from Lebanese 

leaders: “Premier Yaffi described the work of the Arabs who participated in the Athens attack 

as ‘legal and sacred’.”
42

 Thus, the defensive armed reprisals undertaken by Israel and the US 

are not against the specific terrorist group but the state from which the attack originated; the 

purpose of the reprisal is to coerce that state to suppress the terrorist groups.
43

 United States 

President Reagan stated: “I warned that there should be no place on Earth where terrorists can 

rest and train and practice their deadly skills. I mean it. I said that we would act with others, if 

possible, and alone if necessary to insure that terrorists have no sanctuary anywhere.”
44

 

 Further, as opposed to ‘normal’ self-defensive measures, the time and place of these 

reprisals are entirely different from the original attack. “The assertion that the target of any 

defensive measures must have directly contributed to the occurrence of the armed attack is 

wrong.”
45

 Geographical reciprocity is not a particular virtue; a reprisal attacking at the same 

place as the original attack may not be the most advantageous for the defending state or serve 

any useful deterrent purpose; inflexibility here lets the offending state choose the time and 

location of action. As Oscar Schachter points out, it is not unreasonable to allow retaliation 

beyond the original area of attack if there is reason to believe there is a chance of continuity, 

whether or not Israel’s actions have been excessive.
46

 On the other hand, the danger with 

open-ended flexibility is the possibility of innocent casualties, and Dinstein does contend that 

the rights of third parties need due consideration. 
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 The foundation of self-defence is the idea of repressing a presently ongoing attack.
47

 

With both modern weapons that can destroy countries in mere seconds and the increasing use 

of small-scale “pin-prick” attacks, that idea no longer seems necessarily appropriate. Dinstein 

suggests that conditioning reprisal on an ongoing attack would only encourage the use of 

wearing and exhausting pin-prick assaults. The law of self-defence should “reinforce the 

mechanisms of peace, not create advantages as a matter of law for aggressors.”
48

 Israel uses a 

single, extensive operation in response to small pin-prick assaults, but Dinstein recognizes the 

magnitude of the overall accumulation of small assaults.
49

  Using an accumulation of smaller 

assaults as justification for reprisals can be seen in state practice: in 1964, the United States 

advocated such a justification in its response to the Gulf of Tonkin incident.
50

  

  

(2) Proportionality 

Dinstein sees proportionality as the “quintessential” condition. State A shooting and killing 5 

citizens of State B does not warrant State B engaging in a major air campaign against A’s 

capital. But there must be some elasticity in the nature of proportionality. As Dinstein points 

out, proportionality is not necessarily an “eye for an eye”; it is not necessary or even 

plausible to precisely calculate the damage any reprisal will cause; there is always an element 

of chance to any attack.
51

 That is the risk one takes as the important aspect of proportionality 

is not what was expected, or what could have happened if things had gone wrong, but the 

reality of the actual consequences.
52

 What is clear is that once the goal of the reprisal is 

achieved, the operation must cease. 

 The frequent justification behind the condemnation of defensive armed reprisals is 

“disproportionality”. Theoretically, this justification would be compelling, but in reality, the 

Security Council often arrives at a conclusion of disproportionality in a self-referential 

manner. As noted above, defensive armed reprisals are usually a large-scale singular response 

to a series of smaller attacks. Those asserting disproportionality simply see a large attack 

responding to a much smaller one while ignoring the cumulative effect and potential 
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continuity of the various prior assaults. Dinstein points to Roberto Ago who, even though an 

advocate of the illegality of all armed reprisals, noted:
 53

   

 

If…a State suffers a series of successive and different acts of armed attack from 

another State, the requirement of proportionality will certainly not mean that the 

victim State is not free to undertake a single armed action on a much larger scale in 

order to put an end to this escalating succession of attacks.  

 

In short, proportionality is a useful and important limiting factor in evaluating defensive 

reprisal, but it must be applied with a comprehending sophistication, and an understanding of 

the entire context surrounding both the attack and the reprisal. 

 

(3) Immediacy 

A reprisal must be launched shortly after the original attack: “An inordinate procrastination is 

liable to erode the linkage between force and counter-force, which is the matrix of the legality 

of defensive armed reprisals.”
54

 Not only would a significant time-lag destroy the requisite 

causal link but it would be inconsistent with the justifying factors of necessity and 

prevention. However, just as with proportionality, it is Dinstein’s view that immediacy is not 

an intractable condition.
55

 An example is the US 1993 Missile Crisis, during which the 

Clinton Administration satisfied this requirement despite a slight time-lag because the 

government waited for fully confirmatory evidence; once the evidence was at hand, the 

reaction was immediate.
56

  One should prefer some slight time-lag to a reflexive immediate 

reaction as it demonstrates greater assurance of necessity and more careful planning so 

collateral damage to innocent people is minimized.  

 

(4) Necessity 

Necessity of a defensive armed reprisal, according to Dinstein, is contingent upon attempts at 

peaceful resolution.
57

 In a system aimed at securing international peace, it is essential that 

exhaustion of all peaceful means be a precondition to violent reprisal. As Tucker points out, 

if a state first seeks peaceful means to no avail, why is the ultimate resort to force “endowed 
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with a character denied to self-defence”?
58

 However, Dinstein also recognizes the 

impracticality of the victim State “embroil[ing] itself in prolonged and frustrated 

negotiations.”
59

 If one state suddenly, and violently, attacks another state and the victim 

state’s attempt to achieve peaceful redress is fruitless, the victim state should be able to resort 

to a defensive reprisal. The question is whether the unlawful use of force by the original 

attacking state is likely to reoccur. The ultimate aim of a defensive armed reprisal is to induce 

the ‘delinquent’ state to adhere to international law.
60

 There must be no other way to achieve 

deterrence; the defensive armed reprisal can be justified only as a last resort. 

 Theorists and jurists may argue about the various conditions and ultimate questions of 

legality, but in practice a State will do what is necessary to protect itself. “It is conceded … 

that states facing an imminent threat of attack will take defensive measures irrespective of the 

law, but it is preferable to have states make that choice governed by necessity.”
61

 Emer de 

Vattel promoted the natural-law principle of necessity
62

 and its applicability as “a primordial 

right of self-preservation.”
63

 Every person, and every State, has a right to protect itself. In 

those situations, where one must do whatever is necessary to save lives, to launch an attack 

will be understandable if it is believed that there simply is no other way to stop destruction. 

 

D. THE LEGALITY OF A DEFENSIVE ARMED REPRISAL 

(1) Agreeing with Dinstein: why defensive armed reprisals should be legal 

(a) Self-preservation 

When asked about Israel’s various conflicts, Benjamin Netanyahu, the Prime Minister at the 

time, said:
 64

 

 

It is about our existence here facing our enemies. The truth is that if Israel were to put 

down its arms there would be no more Israel. If the Arabs were to put down their arms 

there would be no more war.  

 

The question is not the wisdom, or lack of it, of specific Israeli policies, matters as to which 

there are continuing differences, but the very existence of a state. This is a world in which 
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nuclear weapons and arms races have enabled states to destroy others in seconds and where 

terrorist groups conduct massacres only to hide in the sanctuary of a sympathetic state. The 

law is slow to change and has not changed with the times to provide adequate protection 

against such dangers. How is a state such as the US to respond when Osama Bin Laden 

declares that every American man is an enemy
65

 or Israel when the Iranian President 

explicitly declares that Iran wishes to wipe Israel off the map?
66

  

 In a time where transnational terrorism is widespread and counter-terror operations 

are a necessity, defensive armed reprisals are an indispensable element of survival. Following 

Dinstein, O’Brien proclaims: “A realistic and fair jus ad bellum law governing counterterror 

attacks on terrorist positions in sanctuary States would recognize that [forcible reprisals] are a 

legitimate form of self-defence.”
67

 Schachter even goes so far as to suggest that, beyond self-

defence, the strongest claim to allow armed force is “to save the lives of innocent human 

beings threatened by massacres, atrocities, widespread brutality, and destruction.”
68

 Even 

though both the US and Israeli defensive reprisal action has been formally condemned, these 

reprisals do appear to fit within the above rationale. 

 

(b) State Practice 

The UN Security Council has repeatedly condemned defensive reprisals and yet States 

continue to use such measures. There is a “credibility gap” where reprisals are considered 

illegal de jure but are accepted de facto.
69

 The Security Council does not seem to have 

credibility itself. As stated earlier, there is no clear enforce mechanism for resolutions and 

judgments do not consider all the facts. Concerning the counter-fedayeen activities of Israel 

against Lebanon, not only did the Security Council Resolution fail to mention, let alone 

condemn, the original attacks, but “[n]othing in the resolution intimates why Israel violated 

the Charter.”
70

   Moreover, the Security Council received six letters from Israel listing the 
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armed attacks conducted by the Fedayeen (numbering almost one hundred) and warnings 

from Israel that defensive measures will be taken
71

 and yet condemned only Israeli action.
72

 

With the integrity of the “protective mechanism” of the UN in question, state practice 

becomes of utmost importance. If every party followed Security Council resolutions and 

international law, there would be no prior aggression and thus no need for defensive armed 

reprisals. 

 It even appears that the Security Council may be moving toward a partial acceptance. 

For example, five Members of the Security Council vetoed the resolution to condemn the 

1986 US air raid on Libya as reprisals justified on self-defence.
73

 Further, two of eight 

members thought that the 1993 US strike on Iraq was justified as self-defence, and in 2001, 

the Security Council failed to adopt a resolution condemning the US and British air strikes on 

Iraq.
74

 Consequently, it has been said that: 

 

“The main conclusion for the present analysis is that by the end of the 1990s, at least 

two states (Israel and the US) had exhibited a practice of carrying out forcible 

reprisals in response to actual or threatened terrorist attacks, both past and future, and 

that the international community and, increasingly, the Security Council was prepared 

to allow such reprisals to occur, or at least acquiesce in their use, without formal 

censure.”
75

  

 

Many authors view armed reprisals as lawful under customary international law even if 

unlawful under the Charter:
76

 

 

The ability of this doctrine to emerge in ancient Greece, survive the Roman period (in 

which it was not recognized), re-emerge in medieval Europe, vest itself in the 

sovereign power of the King, then transform itself into a state power as nation-states 

replaced monarchies, and continue guiding international legal practice up into the 

twentieth century is surely a testament to its grounding in immutable notions of 

justice and equity and its ability to control uses of force short of war. Nevertheless, as 
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the world eschewed warfare altogether after World War II, it was once again relegated 

to the dustbin of history – although perhaps not forever.  

 

Customary international law allows a state to defend itself. Consider, for example, the 

nineteenth century Caroline incident,
77

 which held that an immediate, serious, and 

overwhelming threat allowed for defensive measures.
78

 Abraham Sofaer contends that the 

inherent right of self-defence is in fact an affirmation of customary international law.
79

 

Bowett even reads the customary right of self-defence as not limited to an armed attack but 

extends to other forms of aggression.
80

 Ultimately, it is state practice that is the most 

significant determination.  

 Whether considered legal or not, without satisfactory international enforcement 

mechanisms, armed attacks and subsequent defensive armed reprisals will continue to occur. 

Therefore, legalizing and setting clear-cut guidelines may be the best way to ensure violence 

does not escalate; a complete and unrealistic ban could cost lives and disrupt international 

order. 

 

(c) No Alternative 

As compelling as blanket condemnation of use of force may be, the system, as such, offers no 

acceptable institutional alternative and therefore leaves determinations up to the victim state 

itself.
81

 Even though these theoretically peacetime reprisals do not seem to lead to peace, 

there is no useful alternative response to illegitimate attacks
82

 and one cannot expect a state to 

abstain from action while another state prepares and conducts attacks against the state and its 

citizens. The law is not a “suicide pact.”
83

 With no immediate and effective remedy, there is 

neither reparation for the damage done by the attack nor the means to prevent further attacks. 

International law comes out of a decentralized system that does not have a parallel and 

effective judicial system to establish and enforce a legal code.  

 To protect vulnerable states, the UN set up the Security Council. However, Security 

Council sanctions have had a ‘checkered’ history. If there were reliable collective-security 

measures, the need for states to resort to self-help would decrease. The Security Council 
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judgments are not dictated solely by law but socially patterned by religion, culture, and 

politics.
84

 The very members of the Security Council condemning violent attacks may 

themselves provide the states with the means to conduct them. The UK supplied Jordan with 

missiles used to destroy Israeli aircrafts supplied by the US.
85

  “There is, in fact, something 

ludicrous about a situation in which the Council condemns reprisals, but individual Members 

continue to provide the arms with which those reprisals are executed.”
86

 

 

(d) A good middle ground 

Without the availability of a defensive measure short of war, an injured state would have two 

options: immediate, reflexive reaction or war.
87

 Dinstein’s defensive armed reprisals are a 

necessary alternative. Even Judge Simma in Oil Platforms advocates a concept of defensive 

military action that falls short of full-scale self-defence.
88

 A reflexive retaliation is less 

desirable than a defensive armed reprisal, as briefly discussed above. The lack of 

consideration can lead to an outbreak of hostilities “without any (or, at least, any serious) 

involvement of the political branch and take place at a time as well as a place chosen by the 

attacking State, usually at a disadvantage.”
89

 War on the other hand, is an extremely serious 

recourse that can irrevocably change the course of history and therefore should require 

lengthy prior consideration. A defensive armed reprisal provides a satisfactory middle 

ground, efficacious but with less disastrous potential consequences by enabling “the victim 

State to fine-tune its response to an armed attack…avoiding war but adding temporal and 

spatial nuances to on-the-spot reaction.”
90

 

 In a world of violence and disorder any less drastic remedy should be used as an 

alternative to war.
91

 Without any peaceful institutional alternative, defensive armed reprisals 

provide a satisfactory middle ground for a state to defend itself and may be a “necessary 

evil.”
92
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(2) The rationale of condemnation 

The Security Council and a substantial portion of the international community have 

condemned defensive armed reprisals as illegal. Prima facie, it would appear that in the 

promotion of world peace and stability, one could not possibly advocate the allowance of a 

forcible reprisal. While the motive behind a defensive armed reprisal is to end hostile attacks, 

in reality, it frequently does cause a cycle of attacks and reprisals and creates potential for 

great abuse; “Doing what you think wrong on the plea that someone else did it first.”
93

 As 

noted, many international documents expressly prohibit the use of force in times of peace. So 

too, the Security Council declared that “the right of self-defence in Article 51 of the Charter 

ipso jure precluded the right of retaliation.”
94

 Even historically, while armed reprisals were 

not expressly prohibited in the Covenant of the League of Nations, there seemed to be a 

general consensus of their impermissibility unless peaceful means were exhausted.
95

 

Objecting to those who claim defensive armed reprisals in times of peace are necessary to 

deter continuing hostilities, Belgian lawyer and legal historian Earnest Nys said “that a state 

should not be allowed to resort to force to compel another to bend to its will while at the 

same time denying that there was a state of war”
96

 and in times of peace, use of force should 

be a last resort.  

 Accepting the legality of defensive armed reprisal carries an implied acceptance of the 

violation of rights such as the right of territorial integrity. However, although soldiers in a 

reprisal raid may cross the border, normally, they do quickly cross back; they may 

temporarily violate sovereignty but they also respect it.
97

 Dinstein acknowledges the prima 

facie illegality of such a violation and does not advocate using defensive armed reprisals as a 

cover for an invasion, an intervention, or innocent assaults.
98

  Dinstein acknowledges that 

forcible counter-measures in response to an unforceful breach of international law are 

unlawful under Article 50(1) of the Draft Articles on State Responsibility
99

. More serious is 

the potential for civilian casualties and, as Dinstein argues, even if the original wrongful act 

was aimed at civilians, that does not warrant retaliatory civilian targeting.
100

  Dinstein 

consistently urges a measured approach. 
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 The principal argument against defensive armed reprisals is that, occurring after the 

original event, they are punitive in nature. However, Dinstein compellingly urges that the 

reprisals he advocates, notwithstanding the chronology, are inherently defensive in nature. 

The problem seems more semantic than realistic, with opponents entangled by terminology. 

The term “reprisal” automatically evokes images of unlawful, vengeful armed reprisals. 

Perhaps if a different term were used, this form of self-defence would gain a higher degree of 

acceptance within the community.  

 Finally, a realistic fear of allowing defensive armed reprisals has great potential for 

abuse of the doctrine.
101

 For example, under the guise of defensive armed reprisal, a state 

preparing to start a war can gain a military advantage before commencing actual hostilities.
102

 

As Kofi Annan said, “my concern is that…it would set precedents that resulted in a 

proliferation of the unilateral and lawless use of force, with or without justification.”
103

 Many 

scholars
104

 do not want to legalize defensive armed reprisals for fear of over extending the 

meaning of self-defence, a process, as discussed above, already in progress. There is also the 

concern that recognition would open the door to a regression to a pre-Charter World; “a time 

warp back to 1945”
105

 with fear, uncertainty, and suspicion “and this time we will be 

returning to that world with weapons of mass destruction in our arsenals.”
106

 The argument is 

compelling, standing by itself, but again, reality intrudes: with the inadequacy of current 

international law and remedies for attacks short of war, defensive armed reprisal becomes a 

de facto response to attack. Practicality dictates that under these circumstances, it is better to 

create a legal construct of defensive armed reprisal with explicit boundaries.  

 

E. CONCLUSION 

According to Dinstein:
 107

 

 

It may be said that an armed attack is like an infectious disease in the body politic of 

the family of nations. Every State has a demonstrable self-interest in the maintenance 
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of international peace, for once the disease starts to spread there is no telling if and 

where it will stop.  

 

With the ineffective enforcement mechanisms of international law, States are left to obey 

international law as “gentlemen”. But States are not gentlemen and it is easy to ignore 

international law and UN sanctions. As Bowett suggests, a total outlawry of reprisals would 

presuppose a “community cohesiveness…that simply has not been achieved.”
108

 

Realistically, reprisals will continue; it is better for there to be a limit rather than an 

ineffective blanket ban.  While arbitrary resort to force would lead to chaos and 

destruction, Dinstein promotes the idea of a defensive armed reprisal, deterrent in nature as 

opposed to punitive. As with most exceptions to prohibitions on the use of force in 

peacetime, this allowance is open to abuse. Accordingly, Dinstein qualifies the use of a 

defensive armed reprisal by requiring some necessary conditions such as an initial armed 

attack, a first attempt at peaceful redress, and most importantly the self-defence concepts of 

immediacy, necessity, and proportionality. Dinstein’s limiting definition is an attempt to 

create an acceptable balance, one that precludes both punitive retaliation and purely pre-

emptive attack. This article suggests that, in this imperfect world, such a balance, however 

imperfect it may be, is the best available means of promoting peace and limiting harm. With 

the lack of any realistic alternatives, States will expand the idea of self-defence into, as Neff 

said, a “single all-purpose justification for armed force.”
109

 To avoid that expansive result, the 

solution is a clear category of a defensive armed reprisal. 

 While a complete ban on armed reprisals may have seemed rational after the violence 

of World War II, today, the prevalence of terrorism and the capacity of technological 

advances require counter-terror operations to use new tactics. World peace is a wonderful 

ideal but “[t]he idea of national sovereignty, the sanctity of domestic jurisdiction, and the 

absence of central sanctioning procedures work against the non-violent implementation of the 

will of the international community on matters of social and political justice.”
110
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A Vicious Circle: The Ranking of Floating Charges and 

Fixed Securities 

Alisdair D J MacPherson* 

A. INTRODUCTION 

A “circle of priority” or “circularity problem” is a scenario in which the ranking rules for 

competing claims do not produce a clear discernable hierarchy of preference and where the 

results are, to some extent, incongruous. The issue is particularly problematic if the assets 

which are subject to the claims are insufficient to meet all of the claims in full. 

Understandably, this is most likely to arise in an insolvency situation where creditors’ rights 

in security over the debtor’s assets are ranked against one another.
1
 Circles of priority are 

therefore a useful testing ground for determining the shortcomings and overall coherence of a 

ranking system. 

 Circularity problems emerge where legal rules, usually established by way of 

legislation or judicial decision, provide that certain competing rights in security are to be 

ranked according to separate and different criteria. Within this context, the ranking results 

may conflict where there are more than two security rights. In the paradigm circle of priority 

case, right in security A ranks ahead of right in security B; in turn B is preferred to C; 

however, C ranks ahead of A. 

 Although such circles of priority have historically been identified within Scots law,
2
 

the introduction of the floating charge
3
 and the resulting judicial interpretation of floating 

charge legislative provisions have led to a proliferation. This is not unexpected given the 

inherent difficulties of integrating the previously alien floating charge into Scots law.
4
 

                                                           
*
 Doctoral research student, University of Edinburgh. I am grateful for the helpful comments and guidance of 

Scott Wortley and for support provided by the Edinburgh Legal Education Trust and the Clark Foundation for 

Legal Education.  However, any errors or views expressed in this article are my own. 
1
 It can, however, also occur in other areas of law such as succession. See e.g. G L Gretton, “Partial intestacy” 

1986 SLT (News) 201. 
2
 See e.g. Erskine, Institute, 6th edn (1824-1828), III, VI, 11, n 302. Here Lord Ivory reviews relevant 

authorities and ponders a competition between an executor-creditor, an assignee and an arrester; A J Sim, “The 

Receiver and Effectually Executed Diligence” 1984 SLT (News) 25 at 26 refers briefly to this circle; Lord 

Kames, Principles of Equity, 3rd edn 1778 (2013) III, IV, 190; J G Stewart, A Treatise on the Law of Diligence 

(1898) 145 ff. 
3
 The floating charge was originally introduced into Scots law by way of the Companies (Floating Charges) 

(Scotland) Act 1961. 
4
 The prohibition of a floating charge in Scots law prior to its statutory introduction was famously encapsulated 

in Carse v Coppen 1951 SC 233 at 239 per Lord President Cooper. Lord Cooper stated that a floating charge 

was “utterly repugnant” to the principles of Scots law. Since the floating charge has been introduced there has 
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Most notably, commentators have identified a circle of priority arising from the interpretation 

of the term “effectually executed diligence” in the case of Lord Advocate v Royal Bank of 

Scotland Ltd.
5
 They suggest that such a circle occurs where an arrestment is followed by the 

intimation of an assignation and then the appointment of a receiver.
6
 This circle of priority 

has arisen due to the apparent judicial misinterpretation of statutory provisions.
7
   

 More pertinently for the purposes of this article, the floating charge also allows for the 

granting of multiple voluntary rights in security, including other floating charges, in relation 

to the same assets but there appear to be inherent circularity problems in the ranking 

provisions which seek to cater for this.
8
 

 One of these in particular is identifiable from a close analysis of the Companies Act 

1985 s 464 and the multiple complex ranking rules therein, and it is this circle which forms 

the focus of this article. It has been stated that “few people have ever read s 464 and 

understood it by the light of mere reason.”
9
 This proposition is well-supported when 

consideration is given to the differing ranking criteria regulating the relationships between: 

floating charges with “negative pledges”
10

; floating charges without “negative pledges”; and 

fixed securities. The results of these criteria create opportunities for a circle of priority to 

appear. 

                                                                                                                                                                                     

been considerable academic criticism. See e.g. G L Gretton, “What went wrong with floating charges?” 1984 

SLT (News) 172; G L Gretton, “Should Floating Charges and Receivership be Abolished?” 1986 SLT (News) 

325; G L Gretton, “Reception without Integration?  Floating Charges and Mixed Systems” (2003) 78 Tulane 

Law Rev 307; R Rennie, “The Tragedy of the Floating Charge in Scots Law” (1998) 3 SLPQ 169; S C Styles, 

“The Two Types of Floating Charge: The English and the Scots” (1999) 4 SLPQ 235; D Cabrelli, “The Case 

Against the Floating Charge in Scotland” (2005) 9 EdinLR 407. 
5
 1977 SC 155. 

6
 See Sim, “The Receiver and Effectually Executed Diligence” (n 2); W A Wilson, “Effectively Executed 

Diligence” 1978 JBL 253; W A Wilson, The Scottish Law of Debt, 2nd edn (1991) para 17.14; S Wortley, 

“Squaring the Circle: Revisiting the Receiver and “Effectually Executed Diligence”” (2000) JR 325.  Mr 

Wortley also identifies a further circle of priority arising from the decision in Lord Advocate (n 5) where a trust 

takes the place of the assignation with intimation within the circle of priorities scenario. 
7
 Wortley, “Squaring the Circle” (n 6). In Discussion Paper on Moveable Transactions, (Scot Law Com DP No 

151, 2011) paras 3.39 and 22.34, the Scottish Law Commission have proposed a legislative reversal of the 

decision in Lord Advocate (n 5) in order to reflect the original intention of Parliament. If this change is not made 

and a new form of non-possessory security over moveables is introduced then the noted circle of priority may 

also apply if the new security is inserted into the scenario in place of an intimated assignation.  This possibility 

is, however, dependent upon the precise ranking rules for any new security. 
8
 Companies Act 1985 s 464. This section is discussed in more detail throughout the course of this article. All 

statutory references hereafter shall be to the Companies Act 1985 unless otherwise stated. The Bankruptcy and 

Diligence etc. (Scotland) Act 2007 s 40 contains proposed new ranking provisions for floating charges and these 

are discussed in further detail below. 
9
 Discussion Paper on Moveable Transactions (n 7) para 9.12 n 19. 
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 A negative pledge is a set of provisions, in accordance with the 1985 Act s 464, within the floating charge 

instrument, which prohibit or restrict the creation of fixed securities or other floating charges having priority 

over or ranking pari passu with the floating charge. The term “negative pledge” was approved within this 

context by the Inner House in AIB Finance Ltd v Bank of Scotland 1993 SC 588. 
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The circumstances within which this circularity problem becomes manifest shall be outlined 

by way of a ranking scenario. This will be followed by an examination of the inadequacies of 

judicial solutions and a consideration as to how the problem can be resolved by way of 

legislative reform. 

  

B. THE RANKING SCENARIO 

In order to demonstrate how a s 464 circle of priority may arise, it is most appropriate to use a 

practical example.   

 A limited company (“A Ltd”) grants a floating charge over all of its property (“FC1”) 

to Bank X as security for an overdraft facility.
11

 The FC1 instrument does not contain a 

negative pledge.
12

 Following delivery of a statement of particulars and a certified copy of the 

FC1 instrument to the registrar of companies within the required period of 21 days from the 

day after the creation date, FC1 is validly registered in the Charges Register.
13

 

 After a period of time, A Ltd is in need of additional funding and seeks this from 

Bank Y. In security for a loan, Bank Y demands a floating charge over all of A Ltd’s 

property. Upon consulting the Charges Register Bank Y notes that FC1 does not contain a 

negative pledge. Bank Y, in order to seek a ranking advantage over subsequent competitors, 

requests a negative pledge in terms of s 464(1)(a) prohibiting the creation of any floating 

charge or fixed security having priority over or ranking pari passu with its floating charge. A 

Ltd accedes and grants a floating charge in these terms (“FC2”) to Bank Y. Again, the 

floating charge is validly registered. 

 A number of months pass and A Ltd is again seeking further finance. It approaches an 

investment company (“Z Ltd”) for a further loan. Z Ltd agrees to provide such a loan on the 

condition that it receives a standard security over land recently acquired by A Ltd, and upon 

which a factory has been built. The standard security is registered in the Land Register of 

                                                           
11

 Floating charges are most commonly granted over all of the property which may from time to time be 

comprised in the company’s property and undertaking, reflecting the terminology used in the 1985 Act s 462. 
12

 The reason for the omission is not important for present purposes. It may simply have been the commercially 

agreed position or the party drafting the floating charge instrument may have erroneously omitted the 

provisions. 
13

 For details regarding the time period allowed for delivery see Companies Act 2006 s 859A.  For information 

regarding the statement of particulars see 2006 Act s 859D. See s 859H for the consequences of non-delivery 

within the specified time period. The floating charge creation date for registration purposes under s 859E(1) is 

not entirely clear but it appears that it is either the date of execution of the instrument or, more likely, the date of 

its delivery to the floating charge holder following execution. 
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Scotland and, subsequently, in the Charges Register within the required time period.
14

 Z Ltd 

is aware of the earlier floating charges, by consulting the Charges Register for A Ltd prior to 

agreeing the loan, but they believe that there will be sufficient assets available to enable them 

to recover in full, particularly due to the absence of a negative pledge in FC1. 

 Let us now consider how these rights in security would rank against one another if 

there were to be a competition over the factory upon attachment of the floating charges.
15

 We 

shall assume that A Ltd’s principal remaining asset is the factory land and that this is 

insufficient to enable Bank X, Bank Y and Z Ltd to be repaid in full.
16

 

 

C. THE CIRCULARITY PROBLEM 

(1) Floating charge without negative pledge (“FC1”) v floating charge with negative 

pledge (“FC2”) 

Firstly, consideration shall be given to the ranking relationship between FC1 and FC2. 

The Companies Act 1985 s 464(4)(b) contains the default position with respect to the ranking 

of competing floating charges.
17

 It provides that floating charges rank with one another 

according to the time of their registration in the Charges Register.
18

   

 In the given scenario, FC1 was registered prior to FC2 and therefore ranks ahead of 

FC2 according to this criterion. The existence of a negative pledge can, however, alter the 

ranking position between floating charges. In order to establish how FC1 and FC2 rank, we 

must therefore examine whether FC2’s negative pledge is able to confer priority. 

 The default ranking provisions within s 464(4) are, by virtue of s 464(3), subject to s 

464(1)(a) which states that a floating charge instrument may contain provisions “prohibiting 

                                                           
14

 For the requirements for registration in the Charges Register, again, see 2006 Act ss 859A, 859D and 859H. 

For standard securities the date of creation for this purpose is date of recording in the Register of Sasines or 

registration in the Land Register of Scotland (s 859E(1)).  
15

 Floating charges attach upon the occurrence of certain specified events: when the granting company goes into 

liquidation (Companies Act 1985 s 463(1)); where the floating charge holder appoints a receiver (Insolvency 

Act 1986 s 53(7)); or when an administrator files a notice with the registrar of companies confirming that he 

believes that the company does not have sufficient assets to enable a distribution to be made to unsecured 

creditors (excluding the “prescribed part”) (Insolvency Act 1986 Sch B1 paras 115(2) and (3)).   
16

 In any event, it should be noted that the rules regarding catholic and secondary security have been held 

inapplicable with respect to floating charges: Forth & Clyde Construction Co Ltd v Trinity Timber & Plywood 

Co Ltd 1984 SC 1. 
17

 As specified in s 464(3). 
18

 S 464(4)(b) refers to ranking according to the time of registration “in accordance with Chapter II of Part XII” 

of the 1985 Act. This chapter previously contained the registration of charges provisions but was repealed by the 

Companies Act 2006 Sch 16 para 1. The provisions within that chapter continue to apply to charges created 

prior to 1 October 2009 (see SI 2008/2860 Sch 2, in particular, paras 82 and 83). The replacement provisions in 

Part 25 Ch II of the 2006 Act apply to charges created between 1 October 2009 and 5 April 2013 and were 

replaced by Part 25 Ch A1 of the 2006 Act which remains effective. The contents of the 2006 Act s 1297 mean 

that the reference within s 464(4)(b) of the 1985 Act to “Chapter II of Part XII” will be construed as a reference 

to the corresponding provisions within the 2006 Act. 
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or restricting the creation of any fixed security or any other floating charge having priority 

over, or ranking pari passu with, the floating charge”.   

The references to a prohibition or restriction upon the “creation of” prior or pari passu 

ranking fixed securities or floating charges clearly points towards the conferral of a ranking 

priority over subsequently created rights in security and not over such rights which have 

already been created.   

 This is a point expressed even more unmistakeably within s 464(1A). If a floating 

charge instrument does contain negative pledge provisions, in terms of s 464(1)(a), it is 

provided in s 464(1A) that these shall confer priority on the floating charge over any fixed 

security or floating charge that is “created after” the date of the floating charge instrument.
19

    

As such, although the FC2 instrument includes a negative pledge this has no effect on FC1, 

an earlier created floating charge.
20

 Consequently, FC1 ranks ahead of FC2 on the basis of 

the rule within s 464(4) (b). 

 

(2) Floating charge with negative pledge (“FC2”) v standard security 

Next, it is necessary to examine the competition between FC2 and Z Ltd’s standard security. 

The determinative factor here is the effect of a negative pledge in a floating charge 

instrument.   

 The default provisions for the ranking of floating charges in competition with fixed 

securities, outlined in s 464(4), are subject to the provisions of s 464(1).
21

 This includes the 

negative pledge provisions of s 464(1)(a). As a result, the prohibition of the creation of fixed 

securities and floating charges, serves to give priority to the floating charge over any fixed 

securities or floating charges created after the date of the floating charge instrument. As 

mentioned already, this is expressly stated in s 464(1A). 

 In case there is any doubt, a standard security is a fixed security in terms of s 486(1). 

The definition of “fixed security” in this section refers expressly to a heritable security within 

the meaning of s 9(8) of the Conveyancing and Feudal Reform (Scotland) Act 1970.
22

 By 

                                                           
19

 S 464(4)(1A) was added by the Companies Act 1989 s 140(4) (in force since 3 July 1995 subject to 

transitional provisions and savings specified in SI 1995/1352).  Even prior to its introduction, it was held in AIB 

Finance Ltd (n 10) per L J C Ross at 595-596 that negative pledges were effective in determining ranking. 
20

 By contrast, a ranking agreement between the holders of FC1 and FC2 in accordance with s 464(1)(b) could 

allow a subsequent floating charge to rank ahead of an earlier one. 
21

 As specified in s 464(3). 
22

 Within s 9(8) of the 1970 Act, as amended, the full definition is: “heritable security (except in subsection (5) 

of this section if the context otherwise requires) means any security capable of being constituted over any land 

or real right in land by disposition or assignation of that land or real right in security of any debt and of being 

recorded in the Register of Sasines.” The definition of “fixed security” within the Insolvency Act 1986, s 70, is 
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virtue of s 9(3) of the 1970 Act grants of security over heritable property must now be in the 

form of a standard security. 

 In the example scenario, the FC2 instrument contains a negative pledge prohibiting 

inter alia the creation of fixed securities ranking prior to FC2. This prohibition would clearly 

strike at Z Ltd’s standard security which (on any reasonable interpretation) was created later 

and which, in the absence of the FC2 negative pledge, would rank ahead of FC2.  

  The Inner House held in AIB Finance Ltd v Bank of Scotland
23

 that, for the purposes 

of s 464, the date of creation of a floating charge is its execution date while for fixed 

securities the relevant date is the date on which the security right was constituted as a real 

right.
24

 A standard security is constituted as a real right upon registration in the Land Register 

of Scotland or upon recording in the General Register of Sasines.
25

  

 The consequence of all of this is that FC2 has priority over the later created standard 

security in favour of Z Ltd. 

 It should also be noted that the AIB Finance decision does lead to some bizarre 

results.
26

 For example, even if Z Ltd’s standard security had been granted prior to the 

execution of FC2 the standard security would rank behind FC2 unless the standard security 

was registered in the Land Register of Scotland prior to the execution of the FC2 

instrument.
27

  

 

(3) Floating charge without negative pledge (“FC1”) v standard security  

Finally, we must turn to the relationship between FC1 and Z Ltd’s standard security. Again, s 

464 provides the relevant ranking criterion. Specifically, s 464(4) contains the default ranking 

                                                                                                                                                                                     

in substantially the same terms as the definition of the same term in s 486(1) of the Companies Act 1985. Both 

definitions refer expressly to a heritable security within the meaning of the 1970 but only s 486(1) of the 1985 

Act specifically makes reference to s 9(8) of the 1970 Act. 
23

 AIB Finance Ltd (n 10). 
24

 In AIB Finance Ltd (n 10) per LJC Ross at 595-597 it was held that the verb “create” should have the same 

meaning in s 464 as it did in s 410 within the context of the registration of charges. S 410 has now been 

repealed, however, equivalent provisions are contained within the Companies Act 2006 Part 25 Ch A1 (see n 

18). Under s 859E(1) of the 2006 Act the date of creation for registration purposes may now be the date of 

delivery of the floating charge instrument following execution (see n 13). It is unclear whether this apparent 

change also affects the date of creation under s 464. For current purposes it does not matter, if we assume that 

delivery of the instrument to the charge holder takes place before the creation of the standard security. 
25

 See the Conveyancing and Feudal Reform (Scotland) Act 1970 s 11(1). Where a standard security is granted 

by a limited company it must also be validly registered in the Charges Register in order to have full effect (see n 

14).  
26

 See also D Cabrelli, “Negative pledges and ranking reconsidered” (2002) 7 SLPQ 18 at 23-24. 
27

 Assuming both security rights were also validly registered in the Charges Register. The apparent change in 

the law arising from s 859E(1) of the 2006 Act may have remedied this problem for floating charges created 

after 5 April 2013 (see n 24).  
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provisions for floating charges in competition with fixed securities which are applicable here 

due to the absence of a negative pledge. 

 Section 464(4)(a) states that a fixed security, the right to which “has been constituted 

as a real right before a floating charge has attached…”, has priority of ranking over the 

floating charge. In our example, FC1 had not attached when Z Ltd’s standard security was 

constituted as a real right.
28

 Consequently, the standard security, ranking as it does from the 

date of its registration in the Land Register has priority over FC1.
29

   

 

(4) Outcome: circle of priority 

Taking each of these competitions in turn the results are as follows: (1) FC1 ranks ahead of 

FC2; (2) FC2 is preferred to Z Ltd’s standard security; and (3) Z Ltd’s standard security has 

priority over FC1.  The outcome with respect to the ranking of rights in security over the 

factory land is therefore a circle of priorities. This is due to the application of separate rules 

for each ranking relationship. 

 Given that the problem includes the ranking of fixed securities, the circle of priority 

will also occur where the standard security is replaced in the scenario by any other Scots law 

“fixed security”, as defined within the Companies Act 1985 s 486(1).   

 By way of illustration, let us re-imagine the scenario with a pledge, the voluntary 

fixed security for corporeal moveables, being substituted in place of the standard security. A 

Ltd and Z enter into a loan agreement and A Ltd agrees to pledge a significant proportion of 

stock to Z in security of the loan. The following day the stock is delivered into the possession 

of Z Ltd. The rest of the scenario prior to Z Ltd’s involvement remains as before. 

 Delivery to and possession by the creditor, Z Ltd in this case, creates and constitutes 

the subordinate real right of pledge.
30

 Consequently, the ranking results with respect to the 

stock are as follows: (1) FC1 ranks ahead of FC2 (as before); (2) FC2 is preferred to the 

pledge as the FC2 instrument contains a negative pledge prohibiting inter alia the creation of 

prior ranking fixed securities; and (3) the pledge ranks ahead of FC1 as it is a fixed security 

which is constituted as a real right prior to the attachment of FC1. 

                                                           
28

 For events causing the attachment of a floating charge see n 15. For the constitution of a standard security as a 

real right see n 25. 
29

 The same result would also arise if FC1 did contain a negative pledge referring to the prohibition of 

subsequent floating charges but did not include a reference to the prohibition of subsequent fixed securities. 
30

 See Bell, Prin § 1364; Clark v West Calder Oil Co. 1882, 9 R 1017; W M Gloag and J M Irvine, Law of 

Rights in Security: Heritable and Moveable including Cautionary Obligations (1897) 199. For further 

discussion of the delivery requirement for pledge see A J M Steven, Pledge and Lien (2008) paras 6-07-6-34 

and see para 8-20 for details regarding the necessity for possession to be maintained by the pledgee.   
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 The difficulties ascertaining conclusive ranking preferences will also impact upon 

other parties such as preferential creditors who are required to be paid after fixed security 

holders but prior to floating charge holders and ordinary unsecured creditors who stand to 

benefit from the “prescribed part”, which is deducted from the assets which would otherwise 

be taken by floating charge holders.
31

 Further issues arising out of these additional competing 

claims shall not be considered within this article. 

 The circle of priorities is also of relevance within the context of the Scottish Law 

Commission’s proposals for a new form of non-possessory security over corporeal and 

incorporeal moveable property.
32

 It is unclear at this stage exactly how such a security would 

rank against floating charges.
33

 However, if this security is to rank in competition with a 

floating charge as if it were a fixed security then the circle of priorities is a possible outcome. 

 

D. SOLUTIONS? 

(1) A court’s challenge 

It is now necessary to examine how the identified circularity problem could be resolved. If a 

court were faced with one of the above-noted scenarios there is no clear method of resolution. 

The circle arises from inconsistent statutory ranking criteria rather than incorrect judicial 

decision-making. In the latter situation it is the interpretation of the law which leads to the 

circularity problem. As such, the erroneous decision may ultimately be overruled.
34

 The 

circle of priority considered in this article is, however, a flaw in the very fabric of Scots law. 

A court could not though simply absolve itself of responsibility and refuse to pronounce 

judgment on the matter. The judge would no doubt subject the wording of the relevant 

floating charge instruments to particular scrutiny in order to identify a potential escape route 

from the problem. Assuming though that the instruments are clearly drafted in accordance 

with the legislation, and in line with one of the scenarios noted above, this will not yield the 

desired result. 

 The court could then be expected to look for other means to break the circle and adopt 

a clear hierarchy of ranking.  However, the available options in order to do this seem unfair to 

at least one of the other parties involved and unjustified in terms of the applicable legislation.   

                                                           
31

 For preferential creditors see Companies Act 1985 s 464(6); Insolvency Act 1986 ss 59-60, 175, 386 & Sch 6; 

for the prescribed part see Insolvency Act 1986 s 176A; and Insolvency Act 1986 (Prescribed Part) Order 

2003/2097. 
32

 See Discussion Paper on Moveable Transactions (n 7). 
33

 See Discussion Paper on Moveable Transactions (n 7) paras 22.30-22.32 for some consideration of the 

potential ranking relationship between the proposed security and the floating charge. 
34

 Even if until that point it is binding upon lower courts. 
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For example, the court could decide that the inter-relationship between the floating charges 

should be considered first, perhaps due to the fact that it is the first ranking competition to 

arise chronologically. The court might conclude that because FC1 ranks ahead of FC2 and 

FC2 prohibits subsequent fixed securities both floating charges rank ahead of such fixed 

securities. This leads to a result in line with the prior tempore potior jure principle.  But what 

legal justification is there to first consider the ranking relationship of the floating charges? 

And why can the fixed security’s clear ranking priority over FC1 by virtue of s 464(4)(a) 

simply be ignored? There is no obviously acceptable answer to these questions. 

 As a last resort, an exasperated court may decide that the fairest outcome for all 

parties is to rank each of the competing rights in security pari passu with each secured 

creditor consequently being entitled to a pro rata share based upon their respective indebted 

amounts. This has the attraction of simplicity but certainly does not conceal or resolve the 

inadequacies of the existing legal position. 

 

(2) Legislative reform 

Given the source of the problem and the apparent non-availability of an acceptable judicial 

solution, it seems that legislative reform is the most appropriate option. There is, in fact, 

existent legislation which could serve this purpose. However, Part II of the Bankruptcy and 

Diligence etc. (Scotland) Act 2007 has yet to be brought into effect.
35

   

 For floating charges granted after its coming into force, s 40 of the 2007 Act would 

remove the distinction between floating charges with negative pledges and those without and 

would rank all attaching floating charges in accordance with their date of creation.
36

   

 Meanwhile, 2007 Act s 38(3) would have the effect that a floating charge is created 

only when a document granting the floating charge and subscribed by the granting company 

is registered in the proposed Register of Floating Charges. The date of creation for floating 

charges subsisting before the entry into force of the 2007 Act s 40 would be the date of 

execution of the floating charge instrument.
37

 

 If the 2007 Act Part II was introduced and, thereafter, one of the scenarios outlined in 

this article occurred the ranking competition could be easily resolved. The two floating 

charges would rank according to their date of registration in the Register of Floating Charges 

                                                           
35

 Part II of the 2007 Act (specifically s 46(1)) includes provisions for the repeal of Part XVIII of the Companies 

Act 1985 (within which s 464 is located). 
36

 See ss 40(1) and 40(2), in particular. 
37

 s 40(3)(b). 
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while the fixed security would continue to rank according to its date of constitution as a real 

right. The variety of ranking criteria is therefore simplified and reduced to one criterion: prior 

tempore potior jure. Consequently, FC1 would be preferred, followed by FC2 and finally the 

relevant fixed security.
38

   

 It is therefore a considerable shame that Part II has not been introduced and it seems 

doubtful that it will ever now be brought into force, given the significant time lapse since the 

2007 Act was passed.  

 It is not necessary for there to be a Register of Floating Charges in order to remove 

the potential for the specified circle of priorities to arise. All that is required is for the 

distinction between floating charges with and without negative pledges to be removed and for 

floating charges to be ranked in accordance with their date of creation for all purposes.
39

 

Given that negative pledges are, understandably, almost always used, it is odd that their 

inclusion continues to lead to the application of an entirely different set of ranking rules.
40

 

 

E. SUMMARY 

The identified circularity problem is a further example of an inherent flaw within the floating 

charge legislative provisions. It is another reason why the floating charge in Scots law may 

aptly be described as “a riddle wrapped in a mystery inside an enigma”.
41

 

 The ubiquitous existence of negative pledges and the commercial certainty of ranking 

agreements, as opposed to litigation, do present useful barriers to the circle of priorities 

arising. However, by design or accident there are floating charge instruments which do not 

contain negative pledges and there are occasions when ranking agreements may not be 

desirable to all parties. 

 In any event, it is a function of a legal system to provide answers to questions arising 

from unlikely scenarios. The fact that the existent law creates the circle of priority due to a 

complex range of ranking criteria and does not offer a reasonably identifiable solution is a 

dereliction of its expected role to provide a coherent system of ranking of rights in security. 

                                                           
38

 Although, even if Part II of the 2007 Act, or other remedial legislative provisions, did shortly become 

effective, the circle of priorities could potentially arise for a considerable period of time due to pre-existing 

floating charges and fixed securities. 
39

 Whether this date of creation is the date of execution of the floating charge instrument, the date of its delivery 

to the charge holder or the date of registration in the Charges Register does not matter for this purpose. 

However, for reasons of publicity to other parties, ranking by date of registration would be preferable. 
40

 It has been suggested that the Scottish position with respect to the effect of negative pledges on ranking may 

simply be the result of a misunderstanding of English law (Discussion Paper on Moveable Transactions (n 7) 

para 22.30). 
41

 This is Winston Churchill’s famous description of Russia espoused in a BBC broadcast of 1 October 1939.  

See e.g. W Churchill, Never Give In! The Best of Winston Churchill’s Speeches (2003) 199.  
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This is an area of law for which certainty is of fundamental importance, particularly for 

creditors. 

With respect to the circle of priorities caused by the ranking provisions of s 464, it is 

surely preferable to seek to avoid this perfect legal storm by way of legislative reform rather 

than asking judges to erect a makeshift shelter with inadequate materials, were they to be 

confronted with such a scenario. Frustratingly, legislation which would serve this purpose 

exists but is unlikely to ever be brought into force. A solution therefore remains tantalisingly 

out of reach. 
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Sherlock Holmes and the Mysteries of Copyright 

Evgenia Kanellopoulou* 

A. INTRODUCTION 

Recent litigation in America has brought the fictional character of Sherlock Holmes and his 

creator, Sir Arthur Conan Doyle, front and centre once again. And even though the case does 

not touch on Scots Law, it would be more than appropriate to address the issues raised by this 

case against a picturesque, seemingly mysterious, foggy Edinburgh background. Sir Arthur 

Conan Doyle would have wanted it this way, make no mistake about it. 

 

B. PRELUDE
1
 

Leslie Klinger, an American lawyer and the author of numerous publications deriving from 

Sherlock Holmes, filed a lawsuit against the Conan Doyle Estate. He sought a declaratory 

judgment, regarding a forthcoming Sherlock Holmes story he wants to publish. Mr Klinger
2
 

claims that his story does not infringe upon the original works of Sir Arthur Conan Doyle, 

and he insists that the characters of Sherlock Holmes and Doctor John Watson, along with 

their specific traits and characteristics, are in the public domain.  

Despite the fact that Sir Arthur Conan Doyle died in 1930, there are ten Sherlock 

Holmes stories still enjoying copyright protection in the United States. Even though the 

stories were published as a book in 1927, they had their copyright protection restored in 1981 

by Dame Jean Conan Doyle.
3
  This allowed the Conan Doyle Estate to declare that:

 4 

 

 …The facts are that Sir Arthur continued creating the characters in the copyrighted 

Ten Stories, adding significant aspects of each character’s background, creating new 

history about the dynamics of their own relationship, changing Holmes’s outlook on 

                                                           
* 
Doctoral research student, University of Edinburgh.  

1
 Klinger v Conan Doyle Estate Ltd, No. 1:13-cv-01226, (N.D. Ill. 14 February 2013).  

2
 Klinger is a technical advisor on Sherlock Holmes matters in Hollywood.  

3
 Copyright Act of 1976 s304: the author of a work that had passed into the public domain in the US, or his 

heirs, were entitled to restore the work to copyright in the United States under certain conditions. In 1981, Dame 

Jean Conan Doyle applied for registration of the copyright of a collection of Sherlock Holmes stories first 

published as a book in 1927. These stories will enter the public domain in 2023. In the United Kingdom, all of 

the works of Sir Arthur Conan Doyle entered the public domain in 1980. This amounts to the life of the author 

plus fifty years.  
4
 Klinger v Conan Doyle Estate, No. 1:13-cv-01226, (N.D. Ill. 10 September 2013) – The estate’s response in 

opposition to Klinger’s motion for summary judgment pursuant to the United States Federal Rules of Civil 

Procedure, r56.  
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the world, and giving him new skills. And Sir Arthur did this in a non-linear way. 

Each of the Ten Stories is set at various points earlier in the two men’s lives—and 

even late stories create new aspects of the men’s youthful character. In other words, at 

any given point in their fictional lives, the characters depend on copyrighted character 

development. 

  

Naturally, the Estate’s response was that both Sherlock Holmes and Doctor Watson remain 

under copyright protection, as the characters continue to evolve in the ten copyrighted stories 

by being given new additional traits.
5
 The reality is that, with regard to American copyright 

law, two copyright specific questions arise pursuant to this case: (1) Are the main elements of 

the aforementioned characters in the public domain, despite the existence of the ten 

copyrighted stories; and (2) can the copyright of all works in a series be extended until the 

final work enters the public domain? The fictional guesswork brings the case closer to home. 

One cannot help but wonder what a UK court would have to say about conferring copyright 

protection on the fictional characters.  

 

C. FOLLOWING THE CLUES 

The ability to copyright fictional characters has been recognised in America since the 1930’s, 

following a series of judicial tests. The first test introduced by the court in Nichols v 

Universal Pictures Corp.
6
 was the character delineation test. The test touches on the basics of 

copyright law by addressing the idea / expression dichotomy as it constitutes its logical 

extension: “It follows that the less developed the characters, the less they can be copyrighted; 

that is the penalty an author must bear for marking them too indistinctly.”
7
 This means that a 

sufficiently delineated character ceases to constitute the non-copyrightable idea; the character 

instead becomes the expression of the idea. Subsequently, stereotypical characters with 

common features - the authoritative father or the fair maiden - remain outside copyright 

protection.  

The Ninth Circuit introduced the ‘story-being-told’ test in Warner Bros Pictures, Inc. 

v Columbia Broadcasting Systems.
8
 This was a case involving the Maltese Falcon character, 

                                                           
5
 After the time of writing, and, more specifically, on 23 December 2013 the United States District Court for the 

Northern District of Illinois ruled that the elements of the characters appearing in works currently in the public 

domain are free to be used. However, no permanent injunction was granted. The Conan Doyle Estate appealed 

to the Seventh Circuit Court of Appeals on 21 January 2014. Hence, the questions that arise remain relevant.  
6
 Nichols v Universal Pictures Corp. 45 F.2d 119 (2d Cir.1930). 

7
 Ibid at 221.  

8
 Warner Bros Pictures, Inc. v Columbia Broadcasting Systems 216 F. 2d 945 (9th Cir. 1954). 
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Detective Sam Spade. Despite concluding that the story, rather than the characters as such, 

was subject to copyright protection in this specific case, the court opined that it might be the 

case that the actual fictional character “constitutes the story being told.” Thus, a character 

around which the story evolves, albeit not sufficiently delineated, can attract copyright 

protection. It is most common, though, for courts within the Ninth Circuit to employ both 

tests, when it comes to addressing issues of the intellectual property rights associated with 

fictional characters. Such was the case in affording copyright protection to the famous 

characters Rocky Balboa, Adrian, and Apollo Creed, in Anderson v Stallone.
9
 The characters 

were found to be both sufficiently delineated and constituting the story being told.  

Addressing an issue closer to the Sherlock Holmes case, a problem arises where the 

fictional character seems to evolve on a story–by–story basis. So-called “dynamic characters” 

might not appear delineated enough in a single story to pass the delineation test; changes are 

introduced to the character over time, additional elements are added from story to story. The 

court in Metro-Goldwyn-Mayer v American Honda Motor Co.
10

 was faced with the above 

scenario when called to provide a ruling on the copyright protection of the James Bond 

fictional character. Indeed, six different actors have portrayed the world famous spy in films 

spanning over six decades at the time of writing. Notwithstanding, the court found that the 

character of James Bond bears unique characteristics and “specific qualities that remain 

constant despite the change in actors”.
11

 James Bond is both a delineated character and 

constitutes the story-being-told. Besides:
12

   

 

Audiences do not watch Tarzan, Superman, Sherlock Holmes, or James Bond for the 

story; they watch these films to see their heroes at work. A James Bond film without 

James Bond is not a James Bond film.  

 

In consequence, a dynamic character might not be sufficiently delineated in a single story, but 

should the character evolve “too much” over the course of time, then he becomes the “story-

being-told” per the homonymous judicial test.  

 

                                                           
9
 Anderson v Stallone 11 USPQ2d 1161 (C.D. Cal. 1989).  

10
 Metro-Goldwyn-Mayer v American Honda Motor Co 900 F. Supp. 1287 (C.D. Cal. 1995). 

11
 Ibid. 

12
 Ibid. 
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D. TALES FROM THE PUBLIC DOMAIN 

American courts give copyright protection to fictional characters and to “dynamic” evolving 

characters. It follows that the next logical question is: What happens to dynamic characters 

that first appeared in works currently in the public domain, should they continue to appear 

and evolve in works still enjoying copyright protection?  

The court in Silverman v CBS Inc. addressed this issue.
13

 The court concluded that if a 

character is delineated enough to enjoy copyright protection at first instance, only the further 

delineation of that character in copyrighted works is subsequently protected. 
14

 Character 

elements in works already in the public domain stay there, and cannot enjoy copyright 

protection.  

 This view was upheld in Pannonia Farms, Inc. v USA Cable.
15

 This was another 

copyright case centred on the fictional characters of Sherlock Holmes and Doctor Watson. 

Although the plaintiff lacked standing and the motion was denied, the court concluded, 

nonetheless, that the characters had been delineated in works already in the public domain. 

This meant that any copyright protection would have been restricted to those elements 

present in the works under copyright protection.  

The overarching issue of copyright status was not properly addressed by the court in 

Pannonia Farms. Therefore, Leslie Klinger’s plea was of a wider utility, not only for 

Sherlock Holmes and Doctor Watson, but other fictional characters partially in the public 

domain yet still under copyright protection. “It is a matter of simple logic that characters may 

be distinctly delineated for purposes of copyright infringement before all their stories have 

been told or character traits developed”, claims Klinger. “Otherwise, characters in [a] 

continuing series would never be protected until the entire series was complete.”
16

 It is 

evident that a character is required to be sufficiently delineated in order to attract protection 

in the first place. The contrary would mean that continuous sequels could guarantee that the 

fictional characters in stories remain under copyright protection forever.  

 This is not the first time that the broader issue of accessing the public domain in 

American copyright law is under the limelight. More than fifteen years have passed since the 

                                                           
13

 Silverman v CBS Inc. 870 F.2d 40 (2d Cir. 1989). 
14

 A J Thomas and J D Weiss, “Evolving standards in copyright protection for dynamic fictional characters” 

(2013) 29 Communications Lawyer 9 ff.  
15

 Pannonia Farms, Inc. v USA Cable  426 F.3d 650 (2d Cir. 2005).  
16

A Tohala and T Ohta, “A ‘Sherlockian civil war’ in the US? Klinger v Conan Doyle Estate” (2013) Bristows 

LLP, available at http://www.bristows.com/articles/a-sherlockian-civil-war-in-the-us-klinger-v-conan-doyle-

estate-by-Tom-Ohta-and-Aida-Tohala#sthash.nNnb2xoS.dpuf. 
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Copyright Term Extension Act 1998
17

 and more than ten years since Eldred v Ashcroft.
18

 

Many American scholars have commented on the impact perpetual copyright term extension 

could have, not only in terms of accessing the public domain, but also in terms of balancing 

copyright and freedom of speech.
19

 In addition, the Supreme Court’s decision to uphold the 

restoration of copyright protection for foreign works that have fallen in the public domain in 

Golan v Holder
20

 highlights the fact that the “outer limits” of the public domain are less than 

certain; works can easily cross the threshold of protection. A favourable decision in Klinger, 

apart from securing the uninhibited publication of Mr Klinger’s Sherlock Holmes fiction, 

signals a much needed victory, albeit a small one, for the public domain.  

 

E. “SPECULATIVE” UK CASE 

With the American perspective established, it would be interesting to “investigate” the 

treatment of fictional characters under copyright law of the United Kingdom.  

 The Copyright, Designs and Patents Act 1988 (hereafter “CDPA”), confers copyright 

protection on an exhaustive list of works
21

, contrary to its American counterpart.
22

 Regarding 

the CDPA, the only category of work that appears similar to a standalone literary character
23

 

is indeed the category of literary works under section 3(2) of the 1988 Act.
24

 Subsequently, 

does the standalone character represent a substantial part of the work in order to constitute the 

expression of an idea for the purposes of the 1988 Act, and thus satisfy the aforementioned 

American delineation test? 

                                                           
17

 The “Sonny Bono Act” extending copyright protection for an additional twenty years.  See more at: E 

Chemerinksy, “Balancing copyright protection and freedom of speech: Why the Copyright Extension Act is 

unconstitutional” (2002) 36 Loyola of Los Angeles LR 83. 
18

 Eldred v Ashcroft 537 U.S. 186 (2003), where the constitutionality of the Copyright Term Extension Act was 

challenged yet determined. 
19

 Pannonia Farms, Inc. v USA Cable  (n 15) 
20

 Golan v Holder 565 U.S. (2012), where section 514 of the Uruguay Round Agreements Act 1994 was found 

to be compatible with the “limited times” language as per the Copyright Clause of the US Constitution: “To 

promote the progress of science and useful arts, by securing for limited times to authors and inventors the 

exclusive right to their respective writings and discoveries.”   
21

 CDPA 1988 s 1(1)(a)-(c). Copyright is a property right which subsists in accordance with this Part in the 

following descriptions of work—(a) original literary, dramatic, musical or artistic works, (b) sound recordings, 

films, both F1and broadcasts, and (c) the typographical arrangement of published editions. 
22

 17 U.S. Code s 102 (a) Copyright protection subsists, in accordance with this title, in original works of 

authorship fixed in any tangible medium of expression, now known or later developed, from which they can be 

perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device.  
23

 It should be noted that visual characters are protected as drawings. Thus, our analysis focuses solely on 

literary characters not accompanied by a visual representation.  
24

 U Klement, “Copyright protection of unauthorised sequels under the Copyright, Designs and Patents Act 

1988” (2007) 18(1) Entertainment LR 13. 
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 More pointedly, courts in the United Kingdom traditionally do not favour the 

dissection of a story, in terms of conferring protection to only a section of the story.
25

 Sir 

Hugh Laddie, a leading academic in intellectual property and High Court judge, said in 

Hyperion v Warner Music that “if the copyright owner is entitled to redefine his work so as to 

match the size of the alleged infringement, there would never be a requirement for 

substantiality”.
26

 This means that the substantiality factor, a test used to determine whether a 

substantial part of a protected work has been copied, could easily blur the line between what 

is protected and what is not. To illustrate, should a standalone fictional character constitute a 

substantial part of a story for the purposes of copyright protection, where an author, having 

assigned her rights, would be precluded from using the same character in additional works?
27

  

 Furthering the argument, Sir Laddie went on to add that “…Tarzan is not Tarzan if he 

was not previously raised by apes…the subject of copyright protection is the work in which 

the character appears and not the character itself”.
28

 For courts in the United Kingdom, all the 

characteristics, including the traits that make a fictional character delineated, belong to the 

story itself. As an effect, all issues regarding substantiality would have to be measured 

against the story as a whole. This would include the plot, the scenes and, of course, the 

characters.
29

 Additionally, it should be noted that Sherlock Holmes and Doctor Watson did 

make a brief appearance in the United Kingdom courts in 1990.
30

 Lord Vinelott noted that, 

despite the fact that several common law jurisdictions do so, the United Kingdom does not 

recognise the conferral of copyright protection to the characters themselves.
31

  

 

F. CONCLUSION 

To conclude, it is clear that conferring copyright protection to fictional literary characters is 

non-justiciable in the United Kingdom, as the principle of substantiality would trigger 

conceptual discrepancies in determining subsistence of copyright and infringement.
32

 Thus, 

according to the standpoint of the courts in the United Kingdom, the character-building 

elements belong to the story writ large, rather than to the character.  

                                                           
25

 Ibid. 
26

 Hyperion v Warner Music (1991, unreported) cited in L Bentley and B Sherman, Intellectual Property Law 

(2002) 160 ff. 
27

 Klement (n 20). 
28

 Hyperion v Warner Music (n 26). 
29

 Klement (n 20). 
30

 Tyburn Productions Ltd v Conan Doyle, [1991] Ch. 75. 
31

 A McGee and G Scanlan, “Copyright in character, intellectual property rights and the Internet: Part 1” (2005) 

16(8) Entertainment LR 209. 
32

 Klement (n 20). 
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For the post – Infopaq reader, though, the early 1990’s rulings might appear 

antiquarian. As the digital environment has brought the larger conceptualisation of copyright 

under scrutiny, the fate of fictional characters might still be relevant. In a world where the 

reproduction of ten words surrounding a search word is found to infringe upon the exclusive 

copyrights of a rights holder
33

, the principle of substantiality seems to take on a whole new 

dimension.  However, the Court of Justice of the European Union, in Infopaq, calls upon 

member states to define what constitutes the expression of an author’s intellectual creation. 

More pointedly, the court wants clarity on what is original and by extension protected.
34

 

Hence, it is hard to imagine the courts of the United Kingdom departing from their original 

stance, should a relevant case arise. Nevertheless, Infopaq has opened the door for having 

basic copyright concepts reconsidered in light of European Union harmonisation, and the 

outcome of a future, similar case of copyrightable subject matter might turn out to be 

surprising.
35

 

Looking back at the contemporary stories written alongside the works of Sir Arthur 

Conan Doyle’s crime fiction, it is easy to spot a resemblance between the stories of Sherlock 

Holmes and those of his literary nemesis Arsène Lupin, the gentleman thief. Maurice 

LeBlanc’s character was “introduced” to Sherlock Holmes in the short story “Sherlock 

Holmes Arrives Too Late” in June 1906. Yet, the character needed to be re-introduced as 

“Herlock Sholmes” when the story was collected in book form, because of objections raised 

by Sir Arthur Conan Doyle.
36

 This comes hardly as a surprise, given the traditional 

relationship between an author and his characters. This dates as far back as the eighteenth 

century.  

As a matter of fact, eighteenth century authors in the United Kingdom tended to have 

paternal, or custodial, relationships with their characters regarding “unauthorised” uses. This 

was akin to legal wrongs against a person, despite the absence of relevant provisions in the 

Statute of Anne.
37

  This comportment on the part of the authors bears similarities with the 

stance in civil law jurisdictions, most notably France, where fictional characters enjoy 

separate copyright protection to this day, provided that they constitute original works 

                                                           
33

 Case C-5/08 Infopaq International v  Danske Dagblades Forening [2009] ECDR 16. 
34

 Ibid. at para 51. 
35

 More on “originality” post-Infopaq can be found at A Rahmatian, “Originality in UK copyright law: The old 

‘skill and labour’ doctrine under pressure” (2013) 44 International Review of Intellectual Property and 

Competition Law 4.  
36

 As per Maurice LeBlanc’s biographer and other informal sources.  
37

 Copyright Act 1710; E F Judge, “Kidnapped and counterfeit characters: eighteenth – century fan fiction, 

copyright law, and the custody of fictional characters” in R McGinnis (ed) Originality and Intellectual Property 

in the French and English Enlightenment (2009) 22 ff. 
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themselves.
38

 It appears that Infopaq sets a standard closer to the reasoning employed, inter 

alia, by France to confer copyright protection to free standing characters. Does the 

application of these standards in the United Kingdom signal recognition of copyright 

protection in areas traditionally outside the reach of copyright, provided that works or parts 

thereof represent the author’s individual creation? What could be the fate of literary 

characters against this legal backdrop? 

Once again, and in light of the post – Infopaq harmonisation efforts, one can only 

speculate on the extent to which the originality requirement will be accepted by the courts in 

the United Kingdom. It appears that the fate of a literary character is uncertain in both space 

and time. The United States confers protection to fictional characters, but simultaneously 

risks the provision of uninhibited access to works in the public domain by keeping its limits 

in flux. The courts in the United Kingdom seem to employ the same reasoning as their 

American counterparts. This is done in order to rule against the possibility of protecting the 

same characters. Whereas the favourable court ruling in Klinger v Conan Doyle Estate does 

aid the characters of Sherlock Holmes and Dr Watson in entering new adventures, copyright 

history serves as a primer. This history points to a literary world with closer links to author’s 

rights than the current state of the law in the United Kingdom.  

 

                                                           
38

 Court of Appeal of Paris (4th chamber, A section), 8 September 2004 – Publicis Conseil and Luc Besson v the 

companies Gaumont and SFR: “it is possible for a fictional character, on condition that it constitutes an original 

work, to be protected and its reproduction without its originator's authorisation, particularly if it is immediately 

identifiable, to constitute copyright infringement.”  
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Cooper v Bank of Scotland: The first case in which Smith 
v Bank of Scotland was successfully applied in Scotland 

Katarzyna Chalaczkiewicz-Ladna
 

A. INTRODUCTION 

 

The pursuer Mrs Cooper raised an action seeking reduction of a standard security insofar as 

granted by her in favour of the Bank of Scotland over her one half pro indiviso share of a 

dwelling house in which she resided with her husband Mr Cooper.
1
 Mrs Cooper claimed that 

she did not recall signing the standard security in favour of the bank and that her husband had 

procured her signature through misrepresentation. The Court held that the requirements of the 

principle in Smith v Bank of Scotland
2
  were fulfilled and therefore the security was reduced. 

In Smith, the House of Lords extended to Scotland the developments of the law which were 

achieved in England by Barclays Bank plc v O'Brien.
3
 In Smith it was held that in a 

cautionary obligation the creditor is obliged to act in good faith with the cautioner. Lord 

Clyde noted that this duty arises on the creditor:
 4

 

 

(…) if the circumstances of the case are such as to lead a reasonable man to believe 

that owing to the personal relationship between the debtor and the proposed cautioner 

the latter's consent may not be fully informed or freely given. 

 

Thus, the third party security may be reduced, if the bank breached the duty of good faith that 

it owes to the cautioner. Smith can be applied in Scotland if all the elements mentioned below 

are satisfied; the following factors have been developed by the case law over time. Firstly, the 

cautioner is required to prove that the relationship between the debtor and the cautioner was 

such that the consent may not have been fully informed or freely given.
5
 Secondly, proof of 

an actionable wrong perpetrated by the debtor is a prerequisite to the cautioner having a 
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 Cooper v Bank of Scotland [2014] CSOH 16 (henceforth Cooper). 

2
 Smith v Bank of Scotland 1997 S.C. (H.L.) 111 (henceforth Smith). 
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4
 Smith at 121 per Lord Clyde. 
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remedy against the bank.
6
 Moreover, the cautioner must prove that he or she incurred the 

cautionary obligation gratuitously and received no benefit in return.
7
 Finally, the creditor must 

not have warned the cautioner of the consequences of entering into the proposed cautionary 

obligation and did not advise him or her to take independent advice.
8
 However, pursuant to 

Royal Bank of Scotland v Wilson the creditor is insulated from this obligation if the cautioner, 

to the knowledge of the creditor, is represented in relation to the transaction by an 

independent solicitor, even though the same solicitors are representing both parties.
9
  

 

B. THE FACTS IN COOPER V BANK OF SCOTLAND 

In 2002 Mr and Mrs Cooper granted a standard security over their matrimonial house in 

favour of the defenders (securing their joint and several present and future debts). At about 

the same time Mr Cooper and his son decided to start bottling and selling water from an 

artesian well on a property they owned. An overdraft was obtained from the Bank of Scotland 

to finance Mr Cooper’s business. As time went on, the amount of overdraft steadily increased 

and in 2006 Mr Cooper (but not Mrs Cooper) signed a personal guarantee in favour of the 

bank. In effect, the business liabilities were also secured over the matrimonial house.  

At the end of 2006 the house was re-mortgaged with Halifax plc. The existing loan 

with the Bank of Scotland was paid off and the standard security was discharged, however, 

without payment of the guarantee obligation owed by Mr Cooper to the defenders. In March 

2007 the Bank of Scotland sent Mrs Cooper a fresh standard security over the house, in 

respect of the outstanding draft guaranteed by Mr Cooper. The document merely read that: 

“[t]his replaces the similar document signed by you in 2002 (…).”  The papers were signed by 

the pursuer and Mr Cooper and the standard security was then registered with Registers of 

Scotland.  

Subsequently, the defenders called up the security and Mrs Cooper raised the action. 

Mrs Cooper claimed that she did not recall signing the standard security and that she was 

unaware of the overdraft and personal guarantee signed by Mr Cooper. She also argued that 

Mr Cooper had obtained her signature to the new standard security with the Bank of Scotland 

by misrepresentation. He told her that the document related to ‘the mortgage’ and that the 

increased payments would pay it off more quickly. According to the pursuer's understanding, 

                                                           
6
  Braithwaite v Bank of Scotland 1999 SLT 25, approved by Royal Bank of Scotland plc v Wilson 2004 SC 153. 

7
 Royal Bank of Scotland plc v Wilson 2004 SC 153. 

8
 Smith at 122 per Lord Clyde. 

9
 Royal Bank of Scotland v Wilson 2004 SC 153, at paras 31 and 36 per Lord Justice-Clerk (Gill). 

http://login.westlaw.co.uk.ezproxy.is.ed.ac.uk/maf/wluk/app/document?src=doc&linktype=ref&context=13&crumb-action=replace&docguid=IAEE88630E42811DA8FC2A0F0355337E9
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Mr Cooper's reference to ‘the mortgage’ was to their home loan. Mr Cooper showed her only 

the page that she had to sign. The pursuer did not read the document before signing it. 

 

C. DECISION OF THE COURT 

In Cooper Lord Tyre analysed the relevant case law, assessed the facts and decided to reduce 

the 2007 standard security granted by Mrs Cooper in favour of defenders, as there was no 

“very cogent reason for refusing to grant the remedy.”
10

 On the factual issues, the Court 

accepted Mr Cooper's evidence that he gave the pursuer a misleading explanation for seeking 

her signature to the 2007 standard security, namely that it would result in increased payments 

in order to effect an earlier repayment. Secondly, it was accepted that the signature on the 

standard security is that of the pursuer. The Court observed that the pursuer appeared to be 

easily confused regarding business documents and weight could not be placed on her evidence 

that the standard security was not the paper which Mr Cooper had asked her to sign. 

The following was held regarding the application of the Smith principle. Firstly, it was 

correctly conceded by the defenders that the grant of the 2007 standard security by the pursuer 

was gratuitous
11

, as there was no obligation on Mrs Cooper to grant the security at the time 

she signed it.  Furthermore, it was found that Mr Cooper had committed an actionable wrong, 

as he misrepresented to his wife the purpose and effect of signing the security.
12

 Lord Tyre 

was also satisfied that the defenders did not act in good faith in the Smith sense as:
 13“

[t]here is 

no evidence that either [bank] or their solicitors took any steps whatsoever to bring to the 

pursuer's attention the consequences for her of signing the standard security,” and the letter “is in 

bland terms and conveys an impression that the execution of the security is something of a 

formality.” 

The Court underlined that the defenders took no steps to warn the potential cautioner of 

the consequences and they did not advise her to take independent advice.
14

 Lord Tyre did not 

accept the defender’s argument that there was no causal link between their failures and the 

execution of the security, as Mrs Cooper would not have signed the standard security if she 

knew the consequences.
15

 Therefore, the Court held that the requirements of Smith were 

satisfied as defenders failed to act in good faith. Finally, the defender’s argument that 

                                                           
10

 Cooper at para 31 per Lord Tyre. 
11

 Cooper at para 30 per Lord Tyre. 
12

 Ibid. 
13

 Ibid. 
14

 Ibid. 
15

 Ibid. 
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reduction should not be granted because of the impossibility of restitutio in intergrum was 

rejected. 

 

D. CONCLUDING REMARKS 

The case demonstrates the importance of the principle established in Smith and the subsequent 

case law. In Cooper neither the bank nor the solicitors took the necessary steps to make Mrs 

Cooper fully aware of the consequences of the obligations she was entering into. Moreover, 

the cautioner was not clearly asked to seek independent advice. This case also proves that 

banks should apply a very high degree of care in cases where a party is granting a standard 

security on account of his or her partner’s debts. The same degree of care is required even if 

the security is only replacing the previous one and fulfilment of this obligation cannot be 

treated as a mere formality. The prudent lender should be able to prove that the potential 

cautioner was warned about the effects of such a transaction and advised to take independent 

legal advice. 
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UKAFPO v. Secretary of State for Environment, Food and 

Rural Affairs 

Naveed Nanjee*  

Arian Keogan-Nooshabadi** 

A. INTRODUCTION 

In the European Union (EU), fishing quota is set by the Common Fisheries Policy and given to 

member states to allocate.
1
 The appeal made by the Producer Organisation (‘PO’) was against 

the recent change to UK fishing allocation in 2012 and 2013. The decision of the UK 

government was challenged on the grounds of legitimate expectation, deprivation and 

interference with possession and unlawful discrimination. The judgment was held in favour of 

the Secretary of State without compensation to the PO. This decision has profound implications 

on various fishing producing organisations, particularly the UKAFPO, as it reduced the fixed 

quota allocation unit for certain stocks.
2
 This case is pertinent as it clarifies the notion of 

legitimate expectation while contextualising an environmental approach to decision making. This 

case note aims to outline the court’s reasoning; highlight the existing law; and provide an 

analysis of the appropriateness of the court’s reasoning, illustrating how the court upheld the 

historic principle that, “no one owns the fish in the sea” when deciding in favour the state. 

 

B. DID THE COURT HAVE THE RIGHT TO REALLOCATE FIXED QUOTA FROM 

PO’S TO INSHORE? 

In reference to ‘legitimate expectation’ the claimant made two arguments.
3
 Firstly, the claimant 

argued that the government’s decision “unlawfully frustrates” the substantive legitimate 

                                                           

*Mr Naveed Nanjee: LLM candidate, University of Edinburgh. 

** Mr Arian Keogan-Nooshabadi: LLM candidate, University of Edinburgh. 
1
 Council Regulation (EC) No 2371/2002 of 20 December 2002 on the conservation and sustainable exploitation of 

fisheries resources under the Common Fisheries Policy Article 20(3) 2002 EU: “Each Member State shall decide, 

for vessels flying its flag, on the method of allocating the fishing opportunities assigned to that Member State in 

accordance with Community Law.” 
2
 The United Kingdom Association of Fish Producer Organisation (UKAFPO) v. Secretary of State for Environment, 

Food and Rural Affairs [2013] EWHC 1959 (Admin) para. 78. 
3
 I Steele, “Substantive legitimate expectation: striking the rights balance?” (2005) 121 LQR 121 300-328. 
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expectation of the 7,901 fixed quota allocation units. The claimant suggested that the 

government had established, since 1999, a substantive legitimate expectation to continue the 

same fixed quota allocation. Secondly, the claimant argued that the POs relied on consistent 

practices, as the fishing industry had invested significant sums acquiring vessel licences based on 

predictable quota allocations.
4
 The judgment noted that the doctrine of substantive legitimate 

expectation is relevant in certain circumstances (“The undertaking must be clear, unambiguous 

and without relevant qualification”)
5
 to constrain the power of public authorities to change public 

policy. However, Judge Cranston held that “there has been no clear, unambiguous and without 

qualification undertaking that the fixed, quota allocation system would continue in its existing 

form.”
6
 The government’s position highlights that the United Kingdom’s quota would be 

managed on an annual basis and it further suggests that the fixed quota allocation units were a 

matter of substantive entitlement without further amendment.
7
 

 The ruling is based on the assumption that the system of fixed quota allocation was 

initially introduced to ensure that the quota allocated to the UK was better utilized.
8
 In response 

to the financial burden, the ruling decided that investments are “frequently short term with no 

expectation that matters will remain” and, that because the fixed quota allocation was being 

reduced because it was either under-utilised or an unused quota, the claims of the POs were thin 

at best.
9
 Here, the ruling suggests the reduction of the “small amounts of consistently unused 

quota” does not qualify as one of the certain circumstances invokes the doctrine of substantive 

legitimate expectation.
10

 

 

C. IS A FIXED QUOTA A PROPERTY RIGHT? 

The first question raised a general question concerning fish quota in relation to property. 

According to Article 1 of Protocol 1 of the European Convention on Human Rights (‘ECHR’): 

 

                                                           
4
 UKAFPO (n 2) para 77 per Cranston J. 

5
 To see the full list of ten circumstances where the doctrine of substantive legitimate expectation can used see 

UKAFPO (n 2) para 92 per Cranston J. 
6
 UKAFPO (n 2) para 99 per Cranston J. 

7
 UKAFPO (n 2) para 74 per Cranston J: “When the government announced the fixed quota allocation system in 

June 1998 it said that annual quota allocations to producer organisations would be based on the total number of units 

held by member vessels.” 
8
 UKAFPO (n 2) para 101 per Cranston J. 

9
 UKAFPO (n 2) para 104 per Cranston J. 

10
 UKAFPO (n 2) para 107 per Cranston J. 
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Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No 

one shall be deprived of his possessions except in the public interest and subject to the 

conditions provided for by law and by the general principles of international law. 

 

In assessment of this question Cranston J drew a pragmatic comparison between fish quota 

allocation and security for banks finance. The tax authorities treat them as an asset for the 

purposes of capital gains tax; they have monetary value and marketability.
11

 The argument that 

fish cannot belong to anyone was not disputed by the judge. Accordingly, even though there is 

no proprietary right in the fishing-stock itself the “fixed allocation quota units are possessions 

falling within... the Convention.”
12

 Therefore an interference with the possessory right to fixed 

allocation quota units by the UK or Scottish government could be deemed unlawful and 

remunerative under the ECHR.  

 Justice Cranston then went onto assess whether the interference was, in this case, 

unlawful under Protocol 1. He concluded that the change in policy of Department for 

Environment, Food and Rural Affairs (DEFRA) did not amount to interference with or 

deprivation of possessions.
13

 In considering the evidence that only long-term unused quota was 

re-allocated, he held that there was no market value and no financial loss and therefore no need 

for compensation. In considering that the unused quota was untraded or unleased to a third party, 

the Cranston J disregarded PO’s valuation of £1m as theoretical. He stated: “The only conclusion 

to be drawn is that in market terms there were no willing buyers. The quota had no market 

value.”
14

 

 This decision will strengthen the hand of the government in making changes to the 

allocation of fishing quotas in light of changing environmental concerns.
15

 The timing of the case 

is parallel to the reformation Common Fisheries Policy. It is an important judgment for 

governments within the EU insofar that it attributes them more strength to radically transform 

fisheries into the sphere of environmental management. Therefore, it does not just affect 

                                                           
11

 UKAFPO (n 2) para 43-46 per Cranston J. 
12

 UKAFPO (n 2) para 113 per Cranston J. 
13

 UKAFPO (n 2) para 114-116 per Cranston J. 
14

 UKAFPO (n 2) para 119 per Cranston J. 
15

 R Macrory, “Rethinking how fishery allocations are awarded” (2013) 463 ENDS Report 22-23. 
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fisheries, but also any environmental circumstance where a licence is required.
16

 This case could 

therefore have far-reaching implications on European environmental law.  

 

D.  DISCRIMINATORY? 

The claimant further claimed unlawful discrimination on the ground that the quota was only 

affecting English licenses of vessels who were members of the UKAFPO. Devolved (Scottish, 

Welsh, and Northern Irish) POs would not be affected by the reduction of quota allocations. The 

claimant believed that the decision undermines the European Union prohibition on 

discrimination which suggests that “comparable situations must not be treated differently.”
17

 The 

claimant suggested that the English POs had to carry the burden of losing valuable quota to 

benefit the whole UK under the ten-metre fleet without the devolved counterparts having to 

make any additional sacrifice. The judge rejected these claims, suggesting there was no such 

discrimination. The judgment states:
 18

 

 

Public policy making can rarely be the finely tuned exercise forensic analysis demands. 

As far as was practicable this was a carefully calibrated exercise of attempting to identify 

unused quota which would be fished by the under 10 metre fleet.  

 

The ruling suggests that devolved producer organisations do not fall within the management of 

the English fisheries administration.  To avoid discrimination a wider UK policy could have been 

considered. However, discrimination in this case is justified as the measure is necessary to 

achieve the intended policy objective which is to ensure the maximum utilization of fish stocks. 

 

E. CONCLUSION  

Although this case is contentious in respect to legitimate expectation and possession, it is 

apparent that the judgment provides grounds for protection of potential environmental concern. 

Some argue if this case had ruled in favour of the POs it could would result in transferring 

harvesting rights to fisherman as property and thus further privatizing a shared natural resource.
19
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 Macrory (n 15). 
17

 Case C 581/10, Nelson v Deutsche Lufthansa [2013] 1 CMLR 1191 at para 33.   
18

 UKAFPO (n 2) para 112 per Cranston J. 
19

 T Appleby, “Ancient fishing rights and modern uses of the sea: Are the two compatible?” conference paper 
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The decision gives strength to the Secretariat to adapt and alter the fixed allocation quota units 

on a year to year basis. The Court’s decision furthers the principle that “no one owns the fish” in 

the sea, a principle which prevents a “tragedy of the commons” occurring from a depletion of the 

fish stock.
20

 In line with EU policy and law,
21

 this case provides the government with the 

authority to take a precautionary approach to protect the marine environment. It therefore has 

ramifications, not only UK vessel management, but all EU states in the management and 

allocation of their quota.  

 The question of discrimination becomes more pertinent with the possibility of Scotland 

becoming independent in 2014. Currently, membership for UKAFPO is open to any vessel 

licenced in the UK, England, Scotland, Wales and Northern Ireland.
22 

If Scotland were to 

become independent could Scottish vessels remain members of the UKAFPO? It would 

potentially have to indirectly re-negotiate their licensing agreement with the organisation. 

Considering fisheries are six times more important to the Scottish economy than to the UK 

economy,
23

 the more appropriate channel would be directly through the European Community, 

which manages the fishing quotas of Member states of the EU and European Economic Area; via 

this route, the Scottish government and POs would be able to gain their own quota to divide 

among its own fleet and be separated from the UK fishing fleet altogether.  Returning to the case 

in question however, the merits of Cranston J’s decision are still being contested; there have been 

several appeal motions lodged. 

                                                                                                                                                                                           

Resources – What's New?” on 9 July 2013 at the University of Glasgow University available at 

http://eprints.uwe.ac.uk/21847/ at 5.  
20

 G Hardin, “The tragedy of the commons" (1968) 162 (3859) Science 1243 at 1248.   
21

 An approach that is a direct objective of the European Common Fisheries Policy Regulation (EU) No 1380/2013 

of the European Parliament and of the Council of 11 December 2013 on the Common Fisheries Policy amending 

Council Regulations (EC) No 1954/2003 and (EC) No 1224/2009 and repealing Council Regulations (EC) No 

2371/2002 and (EC) No 639/2004 and Council Decision 2004/585/EC Art 2 (2013 Base Regulation).  
22

 UKAFPO (n 2) para 2 per Cranston J. 
23

 The Scottish Government, “Scotland in the European Union” (November 2013) available at 

http://www.scotland.gov.uk/Resource/0043/00439166.pdf at 51-54. 
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