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Foreword to the First Volume by Lord Hope of Craighead  

I offer my warmest congratulations to those whose idea it was to institute the Edinburgh 

Student Law Review and to everyone who has been responsible for bringing this issue forward 

to publication. It is the first student-produced law review in Scotland and only the third in the 

United Kingdom. It is fitting that the Law School at Edinburgh – a city that was in the forefront 

of publishing political reviews in the age of enlightenment – should lead the way here north of 

the border.  

Ground-breaking though its publication may be in this jurisdiction, the Review follows 

a tradition that has long been established among the leading law schools in the United States. 

The editorship of student law reviews in that country is much sought after, as is the privilege 

of having a paper accepted by them for publication. The stronger the competition for these 

positions, the higher the standard that is exhibited by those who occupy them. It is well known 

that their editors are singled out by the Justices of the US Supreme Court and the Federal 

Appeals Courts when they are recruiting their law clerks. The reflected glory that this produces 

enhances in its turn the reputation of the reviews. A reference to editorship of this Review will 

not escape notice if it appears on the CV of someone who is applying to be a judicial assistant 

to the UK Supreme Court. But participation in its publication will be of benefit in so many 

other ways too.  

This is pre-eminently a publication by and for students. Its aim is to enhance standards 

of thinking and writing about law and to promote discussion among all those who are studying 

law, at whatever level this may be. Law is pre-eminent among the professional disciplines in 

its use of words to convey ideas. Thinking and writing about law is an essential part of legal 

training. So too is the communication of ideas about law, as each generation has its part to play 

in the way our law should develop for the future. I wish all success to those who will contribute 

to this project, whether as writers or as editors, and I look forward to the benefits that will flow 

from making their contributions available through this publication to the wider legal 

community.  

 

David Hope  

March 2009  
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Editorial 

We, as law students at the University of Edinburgh, are extremely fortunate to have the 

opportunity to undertake our studies at the Law School. The Edinburgh Student Law Review 

aims to contribute to the challenging yet inclusive academic culture at the University by 

providing students at all stages of their academic careers with a forum in which to share and 

discuss their opinions on a wide variety of legal issues. The diversity of subject matter in this 

Issue reflects the breadth and depth of teaching and research at the Law School.  

The Review has, since its inception in 2008, been managed and written entirely by 

students. The purpose of the Review is not to compete with professional academic publications, 

but that is not to say that we do not consider the views of fellow students to be of great 

importance. The contributions in this Issue demonstrate a willingness on the part of the student 

body to engage with complex and controversial legal issues, and they have shown a great deal 

of wisdom and analytical ability in doing so. We have been greatly encouraged by the support 

extended to us by members of legal practice, in particular by Turcan Connell LLP, who have 

organised with us a competition to judge the best undergraduate article.  

Each Issue is the result of collaborative work involving students from both the 

undergraduate and postgraduate communities of the Law School. I give thanks to the Board 

members, who have worked throughout the academic year to produce the Review.  

On behalf of the Board, I must also thank some particular people for their contributions 

to this Issue. Our Copy Editors have ensured that the publication is, in the field of student 

journals, of an exceptionally high quality. Mr Neil Davidson’s assistance with the Review’s 

website has been much appreciated. Each article was peer reviewed by members of the Ph.D. 

community, who generously provided valuable and detailed feedback. We are grateful to our 

Honorary President, Lord Hope of Craighead, and our Honorary Secretary, Dr Andrew Steven, 

for their support and words of encouragement over the last seven years. Professor Richard 

Sparks and the Law School have provided us with monetary assistance and valuable guidance, 

which have been greatly appreciated.  

Finally, we would like to thank Turcan Connell LLP, Thomson Reuters, DLA Piper 

LLP, and the University of Edinburgh Law School Council for their generous sponsorship.  

 

Lorna MacFarlane  

May 2015 
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Political constitutionalism v legal constitutionalism: 

Understanding the British arrangement 

Marko John Supronyuk* 

Queen Elizabeth II, the reigning head of state of the United Kingdom (‘UK’), once remarked: 

“The British constitution has always been puzzling and always will be.”1 If Her Majesty, after 

many years on the throne, is unable to make complete sense of her constitution, one should not 

expect to arrive at definitive conclusions with any ease. Even the most comprehensive theories 

can do little more than rely on past writings, current practice, and intuition. However, we may 

ask which theory allows us to best understand the reality of the United Kingdom’s constitution, 

and whether this reality is desirable. 

 This work will mainly discuss the debate between Bellamy’s theory of political 

constitutionalism and Kavanagh’s theory of legal constitutionalism. It will critique Bellamy 

and argue that Kavanagh’s approach best explains the reality of the UK’s constitution. It will 

demonstrate that Kavanagh’s writing is the most coherent and is preferable by far to the 

ideological extremes of Bellamy. 

 The central argument of this work is that Kavanagh’s views on the separation of powers, 

the separate and distinct functions of the courts, the rule of law, the fundamentality of 

individual rights, and the risks posed by democracy present the most wholesome theory. It is 

argued that this theory should thus satisfy those who wish to know what the UK’s constitution 

ought to be as well as those who wish to understand the present nature of the constitutional 

arrangement. 

 

A. DEFINITIONS AND THE QUESTION OF FUNDAMENTALITY 

Before setting out on a discussion of the British constitution it is important to address the 

question of fundamentality and to clarify some terms which, in the absence of a written 

constitution, can mean many things to many people. Although the UK is unusual in that almost 

every country in the world has a written constitution, it is important to remember that even 

                                                           
* Marko John Supronyuk is a final-year undergraduate of International Relations and Law at the University of 

Edinburgh. This article is an adapted version of an essay which received the 2014 Berriedale Keith Prize for 

Constitutional Law. The author is grateful to Dr Asanga Welikala for his invaluable advice and mentorship.  
1 “Power to the People”, The Economist (25 June 2009), available at: http://www.economist.com/node/13895079. 
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countries with written constitutions face questions concerning the functioning of their systems 

and difficulties in pinpointing what exactly can be considered constitutional.2 In asking what 

is constitutional, Tomkins and Turpin say we must look to courts, to political actors themselves, 

to “rules of the game,” and to the force of public opinion and civil society.3 Viewed from this 

perspective, one realises that the UK might not be so different from other countries after all 

and that the virtue of the British constitution is its potential for flexibility and interpretation. 

 A constitution ought to capture the fundamentals of a system of government and the 

functioning of the state. “Is anything sacred or is the entirety of the British constitution ‘up for 

grabs?’”4 This is a question that haunts constitutional theorists in the UK, and it does not yet 

have a unanimously agreed upon answer. It might be that the only truly fundamental aspect of 

the British constitution is the absolute power of the Westminster Parliament. But this restrictive 

view would make for a short work and would bar us from discussions of modern nuances of 

the state. This writer has a favourable view of Turpin and Tomkins’s broad definition that goes 

beyond parliamentary sovereignty. For the purposes of this work, ‘the constitution’ will 

therefore be defined as a combination of 1) rules, conventions, and practices (either statutory 

or traditional) that “describe, regulate, or qualify” the powers and practices of governing and 

the relationship between individuals and the state; 2) institutions and offices “which constitute 

the machinery of British government;” and 3) “ideas, doctrines, or organising principles” such 

as the rule of law and separation of powers.5 

 This writer will also follow Turpin and Tomkins’s lead in allowing Miliband to define 

what will be referred to in this work as ‘the state.’ The state is comprised of five distinct organs: 

the elected Parliament and its government, the administration and civil service, the military and 

the police, the judiciary, and sub-central governments.6 Due to limitations of space and the 

extent of the debate between legal constitutionalism and political constitutionalism this work 

will not discuss all the branches of the state and their relationship to the UK constitution. One 

should nevertheless keep the full definition in mind when presented with constitutional 

arguments. 

 

                                                           
2 C Turpin and A Tomkins, British Government and the Constitution: Text and Materials, 7th edn, (2011) 3. 
3 Ibid. 8-9. 
4 Turpin and Tomkins, British Government (n 2) 9. 
5 Ibid. 4-11. 
6 Ibid. 19. 
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B. BELLAMY’S POLITICAL CONSTITUTIONALISM 

(1) Procedural constitution 

The theory of political constitutionalism as described by Bellamy presents itself as a defence 

of republican and democratic values in opposition to the perceived dangers of judicial power. 

Political constitutionalists view proponents of legal constitutionalism as driving forward the 

creation of an order dominated by a certain kind of ‘juristic aristocracy’ to rival democratic 

powers. Bellamy believes that the sector of the legal complex which favours legal 

constitutionalism only “tolerates” democracy, prepared to defy the “people’s law” whenever 

circumstances allow.7 Consequently, legal constitutionalism leaves no room for a democratic 

forum of views.8 Political constitutionalism wishes to halt and reverse the encroachment of 

judicial power in favour of a legislative system more responsive to public opinion.  

 One of the core tenets in this theory is that there is no way to come to a rational 

consensus on what ought to be the end product of democracy.9 It is therefore foolish to attempt 

to enshrine a set of values or rights in a fundamental document to be held above the rest of the 

law. That which is desired by the majority of the people and is reflected as such in their 

legislation ought to be the law. A constitution should serve only to provide a procedural 

framework for decision making while itself being open to amendments.10 This reasoning is 

very much in line with Jefferson’s well-known proclamation that the earth belongs to those 

who walk upon it.11 The dead, or even the lawmakers of the most recent parliamentary session, 

should not bind those who are elected to power now or in the future.  

The very nature of constitutions is a point of fundamental disagreement between legal 

and political constitutionalists. Bellamy is of the opinion that a constitution ought not to 

constrain the democratic process (i.e., a parliament’s legislative powers) and that any judicial 

meddling in legislative affairs undermines democratic principles. The unwillingness to bind 

future parliaments is part of the traditional British understanding of judicial powers tied to 

Dicey’s constitutional theory of parliamentary sovereignty. According to this doctrine, the 

courts are there only to enforce the laws passed by parliament, and not to create law.12  

                                                           
7 R Bellamy, Political Constitutionalism: A Republican Defence of the Constitutionality of Democracy, (2007) 1-

2.  
8 A Kavanagh, Constitutional Review under the UK Human Rights Act (2009) 355. 
9 Bellamy, Political Constitutionalism (n 7) 3. 
10 Ibid. 4. 
11 Letter of Thomas Jefferson to James Madison, The Papers of Thomas Jefferson, Julian P. Boyd et al. (eds), 

(1950). 
12 T Poole, Back to the Future? Unearthing the Theory of Common Law Constitutionalism, (2003) 451. 
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 Aspects of political constitutionalism echo the concerns of the political left. Bellamy 

argues against a substantive (beyond procedural) constitution that would place any serious 

limits on the powers of the state.13 This view is common among many political actors and 

campaigners for social justice who believe that enumerating some individual human rights in 

fundamental law or placing boundaries on the role of the state could prevent potentially 

desirable future social and economic policies.14 For example, enumerating the right to property 

in a constitution could clash with future housing policies intended to fight homelessness. The 

courts might then need to balance principles and interpret the law in favour of the 

constitutionally enshrined against the policy of the government of the day.   

 

(2) Judicial privilege 

In the eyes of political constitutionalists the courts and other jurists are the embodiment of a 

privileged anti-democratic elite.15 Not satisfied with their present influence they actively seek 

to usurp power for their own members.16 Bellamy would perhaps see some of the recent 

suggestions for constitutional reform as evidence of the legal complex’s readiness to make 

decision-making less democratic. In his 2010 proposal, Richard Gordon QC advocates for a 

system in which the powers of the courts are increased to such a degree that the Supreme Court 

might strike down legislation on the grounds that it is unconstitutional.17 Political 

constitutionalists argue that if this happens the state would lose legitimacy with the people who 

are far more likely to identify with laws in which they have had some say.18 In essence, political 

constitutionalism holds that a system in which unelected officers impose their interpretation of 

the law is undemocratic.  

There is no guarantee that courts will be immune to the sort of intrigue and politics to 

which elected representatives are prone. Thus, argue political constitutionalists, it would be 

safer to keep power in the hands of those whom the public can hold responsible. In 1978, the 

court’s decision in R v Secretary of State for the Home Department, ex p Choudhary19 violated 

the principle of habeas corpus. This was eventually overturned, but the incident demonstrates 

the imperfection of this unelected branch.20 The judiciary can certainly do wrong, and legal 

                                                           
13 Bellamy, Political Constitutionalism (n 7) 6, 8. 
14 Turpin and Tomkins, British Government (n 2) 40. 
15 Bellamy, Political Constitutionalism (n 7) 9. 
16 Ibid. 2-3. 
17 R Gordon, Repairing British Politics: A Blueprint for Constitutional Change (2010) 29. 
18 Bellamy, Political Constitutionalism (n 7) 7. 
19 R v Secretary of State for the Home Department, ex p Choudhary [1978] 3 All ER 790.  
20 Turpin and Tomkins, British Government (n 2) 8. 
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constitutionalists do not deny this (as will be discussed in more detail below). However, in an 

event of national emergency, popular opinion might well call upon the government to suspend 

habeas corpus (or breach other such principles held in high regard). If the courts have no power 

to prevent or qualify this, the state could see the collapse of the rule of law.  

 

(3) Casting doubt on political constitutionalism 

Bellamy refers to his theory as republican, possibly in an attempt to highlight that it is meant 

to honour the will of the people.21 However, even republicanism itself entails some limits on 

the popular will. Representatives are elected by the people to make decisions on their behalf, 

and these decisions do not in all cases reflect popular opinion. Decision making by directly 

elected representatives is of course different to common law rulings by appointed judges, but 

limits on the popular will are a natural and necessary part of state function and do not always 

represent an encroachment or usurpation. Limits on power are a part of the reality of the UK 

constitution. 

Political constitutionalism is very much a formalist approach that would see judicial 

decision-making powers almost entirely negated on points of law.22 Accordingly, all 

interpretation of the law would be done by the legislature following public consultation. 

Judicial review would be beyond the powers of the courts. In light of the courts’ interpretative 

powers today, however, contemporary Britain is most certainly not a formalist system.23 The 

criteria of political constitutionalism indicate that Bellamy would most likely not be satisfied 

with anything less than a civil law system with thoroughly codified and easily amendable laws, 

and a weak judiciary. 

 It is therefore unlikely that Bellamy’s theory of political constitutionalism best 

represents the reality of the United Kingdom constitution. It is true that the arguments for 

indivisibility of sovereignty and the inability to bind future generations are at the core of the 

UK’s Diceyan values. However, the constitutional arrangements at present would be more 

acceptable to a legal constitutionalist than to Bellamy. The section on legal constitutionalism 

below will further discuss the very real power wielded by the British courts.  

 Political constitutionalism presents a nearly utopian account of the democratic process 

within elected state institutions. It exhibits an over-reliance on the integrity of powerful 

political actors, trusting them to be the arbiters of everything within the state. It is true that 

                                                           
21 Bellamy, Political Constitutionalism (n 7) 8. 
22 Ibid. 22-23. 
23 Kavanagh, Constitutional Review (n 7) 352. 
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Bellamy attempts to assess the situation realistically by acknowledging that most systems have 

elements of both legal and political constitutionalism,24 but he then blasts even traditional civil 

law systems – systems that seemingly fulfil most of his requirements – for giving in to the 

supposedly reprehensible practice of judicial review.25 If it is ideological purity that political 

constitutionalism seeks, then it will most certainly not find it in the United Kingdom. 

 The demands of Kavanagh’s legal constitutionalism are far more thoughtful and 

reserved. Kavanagh does not suggest that courts will always be superior. Rather, she advocates 

for checks and balances: judges are not deemed “inherently more enlightened, more 

honourable, or more courageous than the typical legislator,”26 but instead they provide (as 

discussed below) a counter-balance to those elected political classes who are less able to 

withstand public opposition.  

 

 

C. KAVANAGH’S LEGAL CONSTITUTIONALISM 

(1) Courts as guardians 

Legal constitutionalism as described by Kavanagh is not only a better, more nuanced approach 

to constitutional theory, but also a more realistic representation of the United Kingdom 

constitution. Legal constitutionalists would like to “remove constitutional rights from some of 

the pressures of normal [legislative/executive] politics and allow some decisions about their 

scope and ambit to be taken to courts.”27 Their theory is driven by the widely held belief that 

judges safeguard us from the political interests of the governing elite;28 that the court is the 

“primary guardian of a society’s fundamental values and rights;”29 that the judiciary is the 

guardian of democracy and the rule of law;30 and that the job of jurists is to uphold individual 

rights in the face of political ‘fads.’31 None of this is to say that the courts should ultimately be 

the deciders of all political decisions, but they serve a crucial function of maintaining balance, 

legitimacy, and consistency within the state.  

Kavanagh does not believe that the increased powers of the courts are an anti-

majoritarian trend because the courts’ purpose is not to govern but rather to act as a safeguard 

                                                           
24 Bellamy, Political Constitutionalism (n 7) 5. 
25 Ibid. 11. 
26 Kavanagh, Constitutional Review (n 8) 347. 
27 Ibid. 352.  
28 Turpin and Tomkins, British Government (n 2) 19 
29 Poole, Back to the Future? (n 12) 439. 
30 PH Russell and DM O’Brien, Judicial Independence in the Age of Democracy: Critical Perspective from 

Around the World (2001) 89. 
31 Bellamy, Political Constitutionalism (n 7) 1. 
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against the risks associated with democratic politics.32 Among these risks are the electoral and 

popular orientation among elected politicians, majoritarian bias as a result of public pressure, 

and a bias towards short-term interests.33 These risks are inevitable and will always, if to 

varying degrees, persist in a democracy. No part of the state can be rid of them or guarantee 

the state’s invulnerability, but legal constitutionalists argue that the least we can do is allow the 

courts to mitigate them.34 The role assigned to courts in Kavanagh’s theory can be likened to 

buying health insurance in a country without a national health service. A young woman does 

not expect her heart or liver to cause her problems, but she knows that it is still wiser to be safe 

and purchase the insurance. The insurance does not guarantee that the treatment will save her 

life in case of emergency, but it is there to potentially mitigate the results of a sudden infarction 

or liver failure. In other words, having the insurance is preferable to the alternative. This is not 

the conspiratorial encroachment of the sort described by Bellamy, and the job of the judiciary 

is not to consider the merits of legislation, but rather to be a supplement to “give due weight to 

Convention rights” – a function which is distinct from those of the other branches of the state.35 

The courts merely apply in individual cases the considerations and values found in law. 

 

(2) Courts and individual rights 

According to legal constitutionalists, one of the most important functions of the courts is that 

they allow individuals to come to them to seek redress for possible violations of their rights.36 

In this way the judiciary acts as a protector for individuals, especially for those not able to seek 

redress through traditional democratic politics.  

 Kavanagh’s legal constitutionalism aligns with Ronald Dworkin’s idea of “rights as 

trumps.”37 That is, the idea of individual rights is meaningless if it can be easily pushed aside 

by the politicians of the day who purport to do so in the common interest. Tomkins and Turpin 

point out that certain rules expressing values deemed particularly important are held in a higher, 

even fundamental, regard. These rules include individual rights.38 The Human Rights Act 1998 

elevates them in the hierarchy of values to be protected by the state, in particular by the judicial 

branch.39  

                                                           
32 Kavanagh, Constitutional Review (n 8) 339, 357. 
33 Ibid. 345.  
34 Ibid. 350. 
35 Ibid. 356. 
36 Ibid. 353. 
37 A Bhagwat, The Myth of Rights: The Purposes and Limits of Constitutional Rights (2010) 24. 
38 Turpin and Tomkins, British Government (n 2) 5-6. 
39 Ibid. 749. 
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 While Kavanagh does not attempt to portray the legislative branch as wicked, it is 

submitted that Parliament concerns itself with individual rights less than the courts do. Take 

for example the Criminal Justice and Public Order Act 1994 which defied longstanding British 

tradition and substantially undermined several individual rights including the accused’s right 

to silence.40 This is a step that could benefit from some interference by the courts to help limit 

the damage inflicted upon the human rights regime. 

Another newly acquired, though not fully developed, power of the courts is the ‘bully 

pulpit.’ For example, judges’ criticism of politicians over a proposal to restrict trial by jury 

drew much public attention and pressure on the government to make “significant concessions” 

on the relevant bill to overcome opposition.41 Voicing their extrajudicial thoughts publicly 

might not be the wisest tactic by judges, as they leave themselves open to accusations of 

partiality and defying the separation of powers. However, the awareness that the courts are 

prepared to make trouble over legislation that infringes upon human rights can force the 

political classes to improve the quality, coherency, and consistency of their policies. 

 

(3) In response to accusations of privilege 

As mentioned above, Bellamy accuses the courts of upholding a privileged elitism that corrupts 

democratic values. He suggests that only political constitutionalism promises equal 

consideration for all individuals on questions of law.42 Kavanagh demonstrates that, in fact, it 

is the courts that protect the marginalised and the underprivileged from the excesses of the 

political elite, who generally try to win favour from the majority, the wealthy, and the popular. 

Terrorist suspects, immigrants, and ethnic and religious minorities are examples of groups who, 

for various reasons, are often disenfranchised and do not enjoy the same opportunities to 

participate in the political process. Persons such as these can be unpopular and their voices 

silenced, drowned out of the forum of the political process.43 

 The courts were able to uphold the rule of law for the terrorist suspects detained 

indefinitely following the 11 September 2001 terrorist attacks, when the British government 

invoked the derogation under Article 15 of the European Convention on Human Rights on the 

basis that there was a “public emergency threatening the life of the nation.”44 In the 2004 case 

                                                           
40 Turpin and Tomkins, British Government (n 2) 7. 
41 Ibid. 
42 Bellamy, Political Constitutionalism (n 6) 9. 
43 Kavanagh, Constitutional Review (n 7) 341. 
44 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 

Rights, as amended) (‘ECHR’) Art 15. 
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A v Secretary of State for the Home Department, the House of Lords reasoned that the 

government had the right to invoke the derogation, but that indefinite detention violated 

Convention Article 5(1) and was a response that went “beyond what was the necessary” or 

lawful to protect the United Kingdom.45  Parliament had to re-legislate, and this careful and 

moderate approach by the court demonstrated how the judicial branch can act as a thoughtful 

safeguard against arbitrary decisions made in response to short-term objectives of satisfying 

public opinion. It is also further evidence that Kavanagh’s legal constitutionalism is the best 

theory to represent the reality of today’s UK constitution. 

 

(4) In response to being called undemocratic 

Kavanagh notes that the courts display their deference to Parliament by almost always 

justifying their decisions through reference to parliamentary stances.46 This reality is consistent 

with the moderate legal constitutionalism that she advocates. Even though the power of the 

courts has grown, the judiciary is not flaunting it, nor particularly displaying desire for more. 

The courts are merely stable safeguards against, among other things, excessive tinkering with 

the constitution by the parliament of the day, which risks making the state too political.47 Rather 

than distrusting democracy, legal constitutionalists are realistic in their acknowledgment of the 

risks the political system carries. Courts contribute to a “culture of justification” to prevent 

arbitrary governance.48 All their decisions must be “supported by reasoned, public 

justification” that stems from already existing laws and precedents.49 

 There is an important point raised by legal constitutionalism: how can elected 

lawmakers be trusted to make impartial decisions about their own work? Due to their own 

political nature, they cannot be as independent as the courts.50 Here, the courts serve to produce 

higher quality legislation and provide the opportunity for individuals to come forward with 

potential rights violations. The government and parliament cannot be fair judges of issues 

regarding their own policy,51 not because they are wicked but because authors can too often be 

blind to mistakes in their own work. It is helpful to think of courts in a legal constitutionalist 

                                                           
45 A v Secretary of State for the Home Department [2004] UKHL 56 at para 207 per Lord Bingham of Cornhill. 
46 Kavanagh, Constitutional Review (n 8) 359. 
47 Turpin and Tomkins, British Government (n 2) 10. 
48 Kavanagh, Constitutional Review (n 8) 344. 
49 Ibid. 364. 
50 Poole, Back to the Future? (n 12) 441, 450. 
51 Kavanagh, Constitutional Review (n 8) 344, 354. 
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system as mere editors or peer reviewers, ensuring that confusing punctuation is fixed and that 

there is someone to point out potential confirmation bias among the creators of law. 

 The increased power of the judiciary following the 1997 reforms is a development that 

testifies in favour of legal constitutionalism’s confident representation of reality.52 This is also 

a positive development because, as mentioned above, lawmakers must not be trusted to be the 

judges of their own policies. If the UK constitution is to uphold the values of separation of 

powers, more powers should be given to the courts to check the actions of the elected branch 

of the state. Real checks and balances without an independent and impartial bench are 

impossible in a system where the parliament and government of the day are so closely 

intertwined that all the members of the latter are also members of the former. This relationship, 

combined with a strictly regimented party system and a tradition of patronage dependent on 

political loyalty, benefits from having the institution of judiciary to mitigate the impact of its 

mistakes. 

 Using the courts to gather media attention on controversial issues is one way of 

promoting democratic awareness and participation.53 Furthermore, while this can similarly be 

achieved through normal legislative politics, the judicial system provides a unique opportunity 

to bring forward concrete examples of injustices and real incidents for the public to see. This 

media attention, however, impacts judges less than it would elected politicians, which might 

be self-evident considering the number of unpopular decisions made by the court system. 

If none of these arguments satisfy political constitutionalists, and if they would still 

perceive most interpretive powers of an independent and impartial judiciary as undemocratic, 

then perhaps their values and the values of legal constitutionalists are irreconcilable. The author 

is inclined to agree with Poole in that a democracy is not worth having if it is not a democracy 

in which the autonomy and freedoms of all are protected.54 A liberal democracy that prevents 

us from a tyranny of the majority and guarantees the rule of law for all not only requires an 

independent and impartial judiciary. Indeed, its values must also begin “within the legal 

complex, and only if resolved there can be carried into the national political arena.”55 Although, 

as discussed above, the will of the courts is not prior to the will of parliament or the people, the 

will of the courts is a source of liberal democracy and of protection of the minorities and the 

disenfranchised. A political constitutionalist democracy without fundamental and 

                                                           
52 Turpin and Tomkins, British Government (n 2) 43. 
53 Kavanagh, Constitutional Review (n 8) 342. 
54 Poole, Back to the Future? (n 12) 448. 
55 TG Halliday and L Karpik, Political Liberalism in the British Post-Colony: A Theme with Three Variations 

(2012) 50. 
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constitutional protections for human rights could too easily become illiberal by creating a 

tyranny of the majority. 

 

(5) In response to being called usurpers 

Judges cannot be usurpers of state power, even if they so wish to be. Usurpers force their will 

on others. Judges do not have the force of might that the rest of the state does. Their influence 

and respect for their decisions exist because of the trust vested in them by the public and by 

other parts of the state. Machiavelli writes that in order to usurp state power, one needs both 

arms and money,56 but the judiciary does not command a military or even a police force. It 

does not hold the proverbial purse strings. The courts would be unable to enforce their own 

decisions in the face of a contradictory Act of Parliament.57 Few serious people would suggest 

that the courts could truly pretend to be the office of supreme authority in the British state. 

Miliband points out that branches of the state tend to obey the government of the day.58 Thus, 

the idea that courts are taking power from the democratically elected representatives of the 

people is an overstatement. 

 Furthermore, the judiciary has a claim to being the most democratic mechanism of the 

state. The will of the judiciary is the law only for as long as the people believe it is the law. 

The courts cannot threaten force against the people, and therefore their commands are not 

obeyed out of fear. The government and parliament command the administrative civil service, 

the police forces, and the military. If the elected branches of the state are not willing to enforce 

court decisions, one may disobey the courts with impunity. But if one were to disobey a 

parliament that did not enjoy the support of the courts, one would need to worry about suffering 

potentially violent consequences. Therefore, courts can have no pretensions as encroachers of 

either legislative or executive power against the will of Parliament. 

  

(6) Is the law political?  

Bellamy believes that relying on the courts for protections is a false hope, since the law cannot 

be separated from politics and the courts are not above politics.59 Loughlin echoes this view. 

He argues that, insofar as public law is concerned, any attempt to cleanse legal discussions of 

                                                           
56 N Machiavelli, The Discourses (2013) book II, ch 10. 
57 N MacCormick, Questioning Sovereignty: Law, State and Practical Reason (1999) 54. 
58 Turpin and Tomkins, British Government (n 2) 17-18. 
59 Bellamy, Political Constitutionalism (n 7) 5. 
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politics is futile.60 Legal constitutionalist theorists do not necessarily disagree with the 

assessment that the legal is also political, but they conclude that this is not necessarily harmful.  

 Kavanagh explains that political constitutionalists should be glad to know that the legal 

is the political. They are dissatisfied with the way that legal constitutionalists supposedly 

attempt to steal political issues from legislatures. After all, if the legal is also political then it 

remains within the public sphere in a democracy.61 As described above, the courts do not serve 

the same function as the rest of the state and therefore are not usurping or encroaching upon 

Parliament’s power. Concerns by political constitutionalists are overblown: legal 

constitutionalism does not seek to replace parliament at the “centre-stage,” but to at least “be 

on stage.”62 In other words, they are not rejecting politics, nor are they taking away the 

functions of normal politics. They are supplementing them and placing checks and balances 

within the system. 

 Poole believes that the courts have indeed become very political, but that this 

development has occurred in response to governments too unwilling or too incompetent to 

resolve contentious issues.63 This is indeed reflected in the fact that the legislature and the 

government can sometimes be paralysed by the aforementioned risks associated with 

democracy (see earlier discussion by Kavanagh). Concerns regarding electoral success and 

public opinion could conceivably leave politicians reluctant to tackle an issue or, worse, 

publicly arguing for a bad but popular policy in hopes that the courts will prevent or mitigate 

its outcomes. 

 

(7) The reality of legal constitutionalism 

Ever since the passage of the Human Rights Act 1998, the courts gained a significant amount 

of influence.64 Following the enactment of this legislation, the powers of the courts represent 

real limits on the legislative power of parliament. Legal constitutionalism takes this into 

account and is not hostile to it in the same manner as political constitutionalism. The former is 

therefore the better theory in representing the reality of the UK constitution. It also takes into 

account the common law, which is explicitly recognised by many as part of the constitution.65 

This is also evident in section 3 of the Human Rights Act 1998, which states that the courts 

                                                           
60 M Loughlin, Foundations of Public Law (2012) 1-2. 
61 Kavanagh, Constitutional Review (n 8) 341. 
62 Ibid. 339. 
63 Poole, Back to the Future? (n 12) 449. 
64 Ibid. 447. 
65 MacCormick, Questioning Sovereignty (n 57) 57. 
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must interpret new legislation in a fashion that is compatible with Convention rights.66 

Considering that the Human Rights Act 1998 is itself a law passed by parliament, section 3 

could be considered an explicit acknowledgment by sovereign authority that common law is a 

part of the British constitution. Kavanagh expresses the conviction that courts should not be at 

the centre of the state system but rather part of the system and a balance on it.67 

Even though the courts have become empowered through the rise of the human rights 

regime only in the last two decades, an influential British judiciary is not a novel idea. The 

evolutionary basis for a strong bench can be traced at least as far back as the early modern 

period and later to Montesquieu’s early descriptions of separation of powers in Westminster.68 

Regardless of whether checks and balances really were effective at the time when Montesquieu 

recorded his admiration, he expressed distinct support for the idea and likely expected Britain 

to develop in the direction of more judicially driven law.69 Even Bellamy acknowledges that 

there has always been a degree of legal constitutionalism in the United Kingdom.70 It is not a 

foreign theory, nor is it an idea that undermines British juristic foundations. It has been there 

all along, even if many refused to acknowledge it in the past 

Ideological extremes are hardly helpful in the study of constitutional law: theories like 

Bellamy’s political constitutionalism do not represent reality. Kavanagh’s theory is most 

explicable, most thoughtful, and most considerate of modern nuances of sovereignty and the 

state. She paints the role of the courts as brakes on potentially unrestrained and arbitrary power, 

not as sources of supreme power themselves. Kavanagh is forthcoming about the “realistic 

acknowledgment of our limitations” as a society and argues that to ignore the risks of 

democracy is to land on the side of complacency rather than vigilance.71 

 Kavanagh’s moderate and balanced approach to constitutionalism makes for a 

convincing theory when searching for ideas that reflect the reality of the UK constitution. She 

acknowledges that Bellamy is correct in that the courts are prone to mistakes as much as 

anyone. However she goes on to explain how the separate functions of branches of the state 

make the judiciary necessary rather than redundant.72 We should expect and depend upon our 

political actors to “observe the rules of the game,” but we should also look to the courts to help 

                                                           
66 Kavanagh, Constitutional Review (n 8) 349. 
67 Ibid. 338.  
68 Poole, Back to the Future? (n 12) 449. 
69 R Kingston, Montesquieu and His Legacy (2008) 124. 
70 Bellamy, Political Constitutionalism (n 7) 5. 
71 Kavanagh, Constitutional Review (n 8) 362. 
72 Ibid. 351. 
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protect and define constitutionalism.73 They pose no threat to democracy and are quite limited 

in what they can do by the doctrine of parliamentary sovereignty, but they have become 

stronger in recent years and their decisions are likely to leave a real and lasting mark on the 

British constitution. 

 

D. CONCLUSION 

Poole makes a keen observation in opining that looking for a constitution necessarily “involves 

reflection on how people in society ought to live.”74 This writer therefore asks forgiveness for 

occasionally offering normative remarks, such as expressing the belief that an illiberal 

democracy is not a democracy worth having. This belief is not inappropriate, considering the 

history and practice of the United Kingdom constitution.  

 This work concludes that the standards of political constitutionalism as laid out by 

Bellamy are not only undesirable but also clearly not representative of the constitutional reality. 

The arrangement of the state in the UK would not satisfy its need for undivided sovereign 

authority and lack of judicial interpretation. This theory is neither applicable in the UK, which 

bases much of its constitution on common law, nor is it representative, on Bellamy’s own 

admission, of continental European states that have a long standing tradition of codified civil 

law. 

 Kavanagh successfully demonstrates that even though the courts are prone to mistakes 

as much as anyone, their separate and distinct functions make them an essential feature of the 

UK constitution. This work therefore argues that the courts ought to play an interpretive role 

in the legal process, and that they have already begun doing this in earnest since the passage of 

the Human Rights Act 1998. 

 It is the belief of this author that Kavanagh’s reasoned approach most convincingly 

balances her beliefs with the pragmatic assessment of the workings of the state. Bellamy is 

wrong to describe the courts as usurpers of power or bastions of privilege. This work is fully 

satisfied that Kavanagh is right to describe the judiciary, at its best, as a guarantor of individual 

rights for all people, a defender of democratic values and the principles of the rule of law, a 

supplement, safeguard, and mitigator against the risks associated with democracy, but not as a 

source of supreme authority itself. Kavanagh’s theory best explains the reality of the United 

Kingdom constitution. 

                                                           
73 Turpin and Tomkins, British Government (n 2) 8. 
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The right to refuse a caesarean section: Is the law abiding 

by its own rules? 

Ruth Thomson* 

A. INTRODUCTION 

The right to bodily autonomy is a fundamental principle of medical law in the United Kingdom 

(“UK”) and is enshrined in Article 8 of the European Convention of Human Rights (“ECHR”).1 

Through this principle, adults who have capacity to make medical decisions have the right to 

refuse treatment, regardless of the reasons for their decision, even when this may lead to the 

avoidable death of an unborn child. However, despite purporting to uphold this right, courts 

have not respected a woman’s right to refuse where the life of the foetus has been at risk.  

This article will illustrate why it is legally and ethically important for the woman’s right 

to refuse a caesarean section to be respected, before outlining that while the current law in 

practice has improved significantly in recent years, it does not protect the right sufficiently 

because 1) an unreasonably high test of capacity is demanded in such situations and 2) the 

emergency circumstances in which such decisions are made are naturally biased in favour of 

the foetus.  

 

B. THE DEVELOPMENT OF THE CASE LAW 

It is established that any patient with mental capacity has the right to refuse medical treatment, 

whether the reasons behind that decision are “rational, irrational, unknown or even non-

existent,”2 and regardless of the consequences. In determining whether the patient has the 

capacity to make medical decisions, the Adults with Incapacity (Scotland) Act 2000 defines 

someone as lacking mental capacity if he or she is incapable of acting, making decisions, 

communicating decisions, understanding decisions, or retaining memory of decisions.3 If the 

patient falls within this definition, the decision to treat will be made by medical professionals 

who must be satisfied that the intervention will “benefit” the patient.4 

                                                           
* Ruth Claire Thomson is a final year undergraduate LL.B. student at the University of Edinburgh.  
1 European Convention on Human Rights, Rome, 4.XI.1950 Article 8. 
2 Re T (Adult: refusal of medical treatment) [1993] Fam 95. 
3 Adults with Incapacity (Scotland) Act 2000 asp 4 s1(6). 
4 Ibid. s1(2). 
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In outlining the right to bodily autonomy, the case of Re T5suggested that there might be an 

exception to the rule if choice would lead to the death of a viable foetus. However, the case of 

Re MB6 has now firmly emphasised that no such exception exists. In this case, a woman with 

a phobia of needles consented to having a caesarean section, later withdrawing this consent 

when it came to being given anaesthetic. The judgement set out in clear and unambiguous terms 

that a capable woman’s right to autonomy includes the right to refuse a caesarean section for 

rational or irrational reasons or for no reason at all, because in such a situation the court does 

not have the jurisdiction to lawfully intervene. The case then concluded on the facts that the 

woman’s irrational fear of needles meant that she could not demonstrate sufficient capacity, 

and so a caesarean section was deemed lawful on the basis that it would be in her best interests.  

Subsequent case law has reiterated the principles of Re MB.7 For example, Re AA held 

that “harsh though it is, the interests of [the] unborn child are not the concern of this court.”8 

However, to date there have been no cases in which the court has in practice allowed a mother 

to refuse a caesarean section where the life of a viable foetus has been at risk. In St George’s 

Healthcare NHS Trust v S,9 the judgement in favour of the mother was made following non-

consensual treatment, and so the ruling did not jeopardise the health of the baby. In all the 

subsequent ‘pre-birth’ cases following Re MB the mother has been declared incapacitated and 

her right to make medical decisions is removed for this reason. Accordingly, the crux of more 

recent judgements relating to non-consensual caesarean sections often focus on the woman’s 

capacity to refuse treatment.  

 

C. FAVOURING THE RIGHTS OF THE MOTHER OVER THE FOETUS 

It will be argued that it is both legally and ethically right to uphold autonomy in such situations, 

despite potentially tragic consequences. First, in law the mother is recognised as having human 

rights while the foetus does not. As a human with legal personality she has a right to protection 

of her bodily integrity that is included10 under ECHR Article 8 as the “right to respect for 

private and family life.”11 The foetus does not acquire legal personality before birth,12 nor does 

                                                           
5 Re T (Adult: refusal of medical treatment) [1993] Fam 95. 
6 Re MB (an adult: medical treatment) [1997] 8 Med L R 217. 
7 Ibid. 217. 
8 Re AA [2012] EWHC 4378 (COP).  
9 St George's Healthcare NHS Trust v S [1998] 3 WLR 936. 
10 Storck v Germany [2005] 61603/00. 
11 European Convention on Human Rights, Rome, 4.XI.1950 Article 8. 
12 Re F (in utero) [1988] 2 All ER 193. 
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it fall under the protection of the ECHR, for the case of Vo v France13 held that denying the 

foetus the right to life is not contrary to Article 2 of the EHCR.14  

Favouring the rights of the woman over the interests of the foetus in relation to the 

refusal of a caesarean section is consistent with other rights of pregnant women in the UK, for 

although women are discouraged from doing certain things which may endanger the foetus 

(e.g., smoking, drinking, and participating in risky sports)15, there are no legal restrictions to 

stop them from doing these things. Similarly, the law relating to abortion prioritises the choices 

of the mother over the life of the foetus.16 Even in late pregnancy, when the foetus is more fully 

developed, termination is permitted if the mother’s health is at risk.17 These parallels suggest 

that upholding the right to refuse a caesarean section is consistent with other laws relating to 

the woman and foetus.  

It will be argued that if a concession is made to the pregnant woman’s right to bodily 

autonomy in order to permit a caesarean section, this could be the beginning of a slippery slope 

to the further diminution of her freedoms described above.18 For if the developed foetus is 

given special status and heightened protection in relation to caesarean sections the argument 

against abortion is strengthened, as well as arguments in favour of controlling a woman’s 

actions during pregnancy which may affect the baby’s health. Such a development would 

“seriously intrude on the rights of women”.19 While some are of the opinion that pregnant 

women are in a unique state of being in that their decisions affect two lives20 and therefore an 

ordinary application of rights cannot apply (i.e., their autonomy should be diminished),21 it is 

generally believed that such a paternalistic approach is out of place in UK law where the right 

to bodily autonomy is highly regarded (as illustrated in the judgements of the case law 

described above), and would ultimately be contrary to the UK’s commitment to the EHCR.22 

It is instead more desirable to trust the woman to make the right decision, and although it is 

                                                           
13 Vo v France 53924/00 [2004] 2 FCR 577. 
14 European Convention on Human Rights, Rome, 4.XI.1950 Article 2. 
15 See, for example, National Institute for Health and Care Excellence, Quitting smoking in pregnancy and 

following childbirth (NICE public health guidance 26, 2010).  
16 Abortion Act 1967 c.87 s 1(1). 
17 Ibid. ss. (1)(b) and (c) 
18 See also G Annas, Report on Forced Caesareans: The Most Unkindest Cut of All (The Hastings Center Report, 

1982) at 12: 3, 16 to 17, and 45. 
19 Winnipeg Child and Family Services (Northwest Area) v GDF [1997] 2 SCR 925. 
20 Re AC 573 A 2d 1235 (DC, 1990) per Judge Belson. 
21 J Robertson, “Procreative Liberty and the Control of Conception, Pregnancy, and Childbirth” (1983) 69 VA L 

Rev 405 at 437 to 38. 
22 European Convention on Human Rights, Rome, 4.XI.1950. 
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tragic when a foetus is harmed when it could be saved, as recognised by Annas, this “is the 

price society pays for protecting the rights of all competent adults.”23  

While this approach may appear harsh with potential for undesirable consequences (the 

death of a viable foetus), in reality the overall implications of respecting a woman’s right to 

refuse a caesarean section will be more beneficial in general for both mothers and babies than 

adminitering forced treatment, even where such treatment may be necessary to save a foetus. 

A caesarean section is major surgery, and subjecting someone to it against her will have long-

term traumatic consequences.24 St George's Healthcare NHS Trust v S gives anecdotal evidence 

of this. Following a forced operation the mother “developed strong feelings of revulsion and at 

first rejected her baby.”25 Furthermore, non-consensual treatment is likely to manifest a culture 

of distrust between patient and hospital staff, which might put off some women from coming 

into hospital, pushing them to instead opt for home birth without medical assistance. As well 

as this being inherently more dangerous due to lack of facilities, it means that the opportunity 

is lost to try to change the mother’s mind and persuade her to accept medical treatment.  With 

these factors in mind, it is apparent that if a woman can trust the hospital to give her the 

treatment that she wants there is a better chance of protecting the foetus, while the woman will 

not be violated. Therefore, the overall consequences are more desirable than those associated 

with forcing women to have caesarean sections. 

Favouring a woman’s bodily autonomy over the rights of the foetus does not mean that 

our law is entirely dismissive of the foetus, as its interests are recognised in some circumstances 

(e.g., through the Nasciturus rule that states that when a child is born alive there might be 

liability for antenatal injuries), while the judgement of Re MB recognises that the foetus is “not 

nothing.”26 However, despite being an object for which more protection is afforded than other 

bodily tissues, no matter how developed the foetus is, it is not a ‘person’ and its interests are 

not strong enough to override a woman’s right to bodily autonomy. To do so would not only 

breach human rights law and fundamentally undermine the freedoms of women, it would also 

require subjecting the woman to majorly invasive and potentially traumatic surgery, and could 

in practice have negative repercussions for the child by discouraging women from seeking any 

medical attention. For all of these reasons it is vitally important that the courts respect a 

woman’s right to refuse a caesarean section.  

 

                                                           
23 Annas (n 18) at 12: 3, 16 to 17, and 45. 
24 S Bewley, “Bad Medicine and Bad Law” (1997) 314 BMJ 1184. 
25 St George's Healthcare NHS Trust v S [1998] 3 WLR 936. 
26 Re MB (an adult: medical treatment) [1997] 8 Med L R 217. 
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D. THE REALITY OF A WOMAN’S RIGHT TO REFUSE 

Although the law is clear in its position that, in theory, a competent woman can refuse a 

caesarean section, and while there are strong reasons for respecting this right, there have been 

no cases in which the court have upheld autonomy where the foetus’ life has been at stake. This 

raises some scepticism regarding judges’ willingness in practice to uphold the principles 

outlined in Re MB.27  

It is likely in such an emotive subject that judges and doctors will be influenced, either 

consciously or unconsciously, by a wish to reach an outcome that will preserve the foetus. For 

doctors it is their purpose to promote life and health, while for judges these decisions are made 

by the family division of the courts, which is usually concerned with protecting children’s 

welfare. There is concern that while judges purport to uphold the autonomy of the woman, in 

reality they are seeking to find a way to rule in favour of protecting the foetus and so ease their 

moral consciousness. The truth of this supposition will now be considered.  

 

(1) Cases of genuine incapacity 

In the cases following Re MB28 the evidence includes factors that had some effect on the 

woman’s capacity to consent. For example, in Re AA29 the woman had borderline psychotic 

disorders while in Bolton Hospitals NHS Trust v O30 the woman was suffering from post-

traumatic stress disorder to the extent that it was not unreasonable to rule that she did not meet 

the standard of sufficient capacity. In Re MB itself, the woman’s irrational fear of needles 

prevented her from being able to fully evaluate the situation, and it was this fear, rather than 

hostility to the caesarean section itself, which caused her to withdraw consent.31  

Since Re MB,32 the courts have not been tested with a case where an obviously competent 

woman has refused treatment (e.g., there has not been a case where the caesarean section has 

been objected to on religious grounds). Consequently, the lack of a ruling in favour of the 

mother is not necessarily because courts are unwilling in practice to uphold legal principles. 

Furthermore, because the legal principles are now unambiguous, if a case arose where the 

                                                           
27 Re MB(an adult: medical treatment) [1997] 8 Med L R 217. 
28 Ibid. 
29 Re AA [2012] EWHC 4378 (COP). 
30 Bolton Hospitals NHS Trust v O [2003] 1 FLR 824. 
31 Re MB (an adult: medical treatment) [1997] 8 Med L R 217 
32 Ibid.  



  20 

 

woman was unquestionably competent the courts or doctors would struggle to lawfully 

dispense with her right to refuse. 

 

(2) A higher test of capacity 

Even on an honest application of the law, as it stands, it is still too easy for courts and doctors 

to find a pregnant woman incompetent and the women’s to right to refuse treatment remains 

vulnerable. In assessing capacity, St George’s33 reiterates Lord Donaldson’s view in Re T that 

“what matters is whether at that time the patient’s capacity was reduced below the level needed 

in the case of a refusal of that importance,”34 imposing a risk-related standard for the level of 

capacity required to refuse treatment when the most risky decision will require the highest level 

of understanding.  As the refusal of a caesarean section is likely to have serious consequences 

on the life or health of the mother and baby, it is, as expressed by MacLean, “arguably, the 

most risky medical treatment decision possible.”35 Therefore, the patient must, in refusing a 

caesarean section, demonstrate a higher level of capacity than if she were not pregnant. This 

risk-related standard has been controversial because its flexibility makes it easier for the courts 

to declare a pregnant woman incompetent. MacLean believes this standard enables doctors and 

courts to “shift the goal posts and demand an unreachable level of competence”36 so that despite 

the theoretical enshrinement of autonomy, intervention to protect the foetus can always be 

legally justified.  

To describe this level understanding as absolutely ‘unreachable’ might be an 

exaggeration of reality, for where a woman is obviously competent in her refusal of treatment, 

notwithstanding this risk-related standard, doctors and judges will struggle to lawfully justify 

non-consensual treatment. However, where there is even the slightest hint of incompetence, 

courts will be easily persuaded that the woman lacks sufficient capacity to make this decision, 

and so in many cases reaching this level of understanding will be near impossible. 

This is especially likely because, while it is not enough for the distress of labour in itself 

to negate capacity (as explained above), Re MB reiterates the point made in Re T that “fatigue, 

shock, pain, or drugs”37 might temporarily affect a person’s competence to refuse medical 

treatment, provided that these factors are so strong that they impact the individual’s ability to 

                                                           
33 St George's Healthcare NHS Trust v S [1998] 3 WLR 936.  
34 Re T (Adult: refusal of medical treatment) [1993] Fam 95. 
35 A Maclean, “Caesarean Sections, Competence & the Illusion of Autonomy” (1999) Web Journal of Current 

Legal Issues at 1. 
36 Ibid. 
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understand and evaluate the relevant information. As all labour will involve at least some of 

these side effects, the distress which could potentially remove capacity is already present so 

that all that needs to be proven is that the distress is at such a level that the woman was not 

capable of decision making. As application of the risk-related standard requires a particularly 

high level of understanding, it is therefore relatively easy for a court or doctor to conclude that 

a pregnant woman does not have capacity, and hence extremely difficult for a woman to satisfy 

the required level of capacity.   

On comparing the level of capacity usually required to make a medical decision with 

cases regarding acceptance or refusal of a caesarean section, the higher standard of capacity 

required to refuse a caesarean section is apparent.38 In Re C, a man diagnosed as a chronic 

paranoid schizophrenic sought an injunction against being given a life-saving leg amputation.39 

The judgement of this case analysed consent in three stages, all of which had to be satisfied for 

the patient to have sufficient capacity to make decisions regarding medical treatment. These 

stages are: 1) the patient takes in and retains information regarding the treatment, 2) believes 

it, and 3) is able to evaluate it, taking into account risks and needs. On applying this test to the 

facts it was decided that the man, despite having impaired judgement, did not have a level of 

understanding that was so low as to lose his right of self-determination and his right to refuse 

treatment was upheld. On a comparison of the facts of this case with the cases described above 

involving caesarean sections it is not obvious that this man had a better understanding of the 

situation than any of the mothers. This is especially so considering that in cases such as Re MB 

and St George’s Healthcare NHS Trust v S40 the three stage test as set out in Re C is not properly 

applied to the facts, suggesting that alternative rules and standards of understanding are 

required in practice for such cases.  

Having shown that a higher capacity level seems to be required to refuse a caesarean, 

it can be concluded that some women who would normally be considered competent are unable 

to refuse a caesarean section and therefore the principle outlined in Re MB that all women with 

capacity may refuse a caesarean section for “good reasons, bad reasons, or no reasons at all”41 

is not adhered to in reality.  

In seeking a compromise between the woman’s and foetus’ interests, it could be argued 

that this heightened level of capacity is desirable, considering that the life of a near fully 

                                                           
38 S Michalowski, “Court Authorised Caesarean Sections – The End of a Trend” (1999) 62 Modern Law Review 
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39 Re C [1994] 1 FLR 31.  
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developed child is a risk. However, this argument is rejected because it would not address the 

problems outlined in section C. Firstly, in applying a higher test for capacity, the woman’s right 

to bodily autonomy would still be infringed.  As explained above, if a woman is capable of 

acting, making decisions, communicating decisions, understanding decisions and retaining 

memory of decisions, she has the right to refuse consent to medical treatment because she is 

capable of making decisions about her own body.42 To say that a woman is capable of making 

this decision, but requiring a heightened level of capacity for the particular decision of refusing 

a caesarean section is a breach of her bodily autonomy, for decisions should only be made on 

behalf of a patient if they are not in a position to make the decision themselves. If she is in a 

position to decide on other types of treatment, she has the capability to weigh factors in the 

balance to make a decision about receiving a caesarean section. The fact that there is an interest 

worthy of protection (the foetus) does not in itself affect the decision making process and so is 

not relevant to the assessment of a woman’s capacity. If it were to be taken into account, it 

would mean that a woman normally regarded as having capacity could be forced to have 

invasive major surgery against her will, and it would mean that by virtue of being in a state of 

pregnancy, the woman’s Article 8 right to bodily autonomy is less valued in comparison to a 

person who is not pregnant. It is wrong to compromise bodily autonomy in this manner, even 

if there is another protected interest to bear in mind because the protection of bodily autonomy 

is a fundamental human right that is enshrined by law both nationally43 and internationally.44 

Moreover, it is not the role of the state to interfere in the private health choices of individuals, 

especially where doing so will cause harm and distress.    

Furthermore, applying a very high test for capacity may not in practice be effective in 

protecting the foetus and averting birthing complications. This is because, in light of such a 

high test for capacity, a woman cannot be confident that her right to refuse treatment will be 

respected and so she might be discouraged from seeking any medical attention relating to her 

pregnancy for fear of being forced to have a non-consensual caesarean section. As explained 

above, if a woman does this there will not be opportunities to persuade her to have a caesarean, 

and there will not be a chance to give her other medical care. By having a higher test of capacity 

the foetus is, in practice, left more vulnerable than if the woman’s right to bodily autonomy 

were properly respected.  
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43 Human Rights Act 1998 c.42. 
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(3) The effect of the emergency situation 

In addition to the relative ease with which a court can find a woman incapacitated, the law 

relating to the emergency nature of the situation is unfavourable to the woman’s right to refuse 

treatment. The case of Re T establishes that in emergency, life-threatening situations where 

there is doubt regarding whether or not a patient has capacity the doctors may treat him in what 

“they consider to be his best interests.”45 As it is highly likely that the situation in which a 

mother refuses a caesarean section will be both urgent and life threatening, and because (as 

illustrated above) labour inevitably involves some distress, when a woman refuses treatment, 

the distress of labour coupled with the risk-related level of capacity requirement might not be 

enough for a woman to be declared incapacitated, but it might be enough to cast sufficient 

doubt on her level of capacity and to justify carrying out emergency treatment. 

Where there is sufficient time, a court order should be sought if there is doubt regarding 

the patient’s capacity.46 Even with this additional safeguard, the urgency with which the court 

must reach a decision is unfavourable to upholding the woman’s autonomy. The majority of 

evidence in these hearings tends to be provided by medical professionals, while often the 

woman’s views are not represented at all. In these circumstances judges will inevitably be more 

easily persuaded by the views of practitioners over the expectant mother.  

Furthermore, as noted by Drigotas, the courts are not designed for, or experienced in, 

making emergency decisions, which lack “the benefit of the time and reflection usually 

considered critical to the development of sound law.”47 On looking at the case law, it is clear 

that the majority of the decisions lack substantial legal analysis or evidence regarding the 

crucial question of the woman’s capacity to refuse. In Re MB48 it was decided that the patient’s 

irrational fear of needles led to her incapacity, but the court did not distinguish between fear 

that might be a rational reason for refusing treatment and fear that erodes capacity. Without the 

time for the court to consider the question in depth it is more likely that the judge will revert to 

instinct and rule in favour of the preservation of life. Additionally, without an expectation on 

the courts to provide substantive judgements, it is easier for them to make declarations of 

incompetence without substantive legal justification.49  

 

                                                           
45 Re T (Adult: refusal of medical treatment) [1993] Fam 95. 
46 Ibid.  
47 E Drigotas, “Forced Caesarean Sections: Do the Ends Justify the Means?” (1991 to 1992) 70 North Carolina 

Law Review 297. 
48 Re MB (an adult: medical treatment) [1997] 8 Med L R 217. 
49 Michalowski (n 38) at 115 to 127. 
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E. CONCLUSION 

In the UK it is now a well-established principle that the right of autonomy of a pregnant woman 

with capacity cannot be overruled to justify a non-consensual caesarean section, even if 

respecting this right jeopardises the life or health of the child.  

The reason for allowing a woman to refuse a caesarean section is because her rights of 

autonomy override the interests of the foetus, and although from a clinical perspective the 

forced caesarean section might seem the best course of treatment, considering the wider 

implications and trauma of invasion of integrity it is clear that this cannot be maintained. 

Forcing caesarean sections compromises a woman’s human rights and could be detrimental to 

the right of autonomy more generally, while in practical terms the traumatic experience of 

forced major surgery could cause lasting psychological harm and such an approach might 

create feelings of distrust towards doctors, discouraging women from seeking any medical 

attention, and putting thems and their children in a very vulnerable position. 

On consideration of whether the woman’s right to refuse treatment for any reason is 

properly respected in practice, it seems that a very high level of capacity is expected for a 

refusal of a caesarean section to be respected. Therefore, some women that would normally be 

considered competent are denied the right to refuse. This higher level of capacity compromises 

the woman’s bodily integrity and produces the same problems as explained above in relation 

to creating an atmosphere of distrust between pregnant women and doctors. Overall, the law 

clearly recognises that women have the right to refuse a caesarean section. It is vitally important 

that in practice as well as in theory this right is respected. In reality, the right is still vulnerable 

and more should be done to ensure that it is not abused. 

 



  25 

 

Breach of the peace: A ghost of cases past 

Marcus Gustafsson* 

A. INTRODUCTION 

Breach of the peace is notorious for being one of the most flexibly applied criminal offences 

in Scots law, and has been charged for a remarkable range of disparate behaviours. This has 

implications for the principles of legality and fair labelling. Over the last decade, Scots courts 

have therefore sought to clarify and limit the scope of breach of the peace. This article will 

consider whether the offence nevertheless remains overbroad, notwithstanding the test laid 

down in the case of Smith v Donnelly1 and subsequent case law. This article argues that the test 

has neither been well applied nor well understood. By balancing the requirements of legality 

against social defence considerations, the article concludes that the latter fails to justify the 

currently broad scope of the crime. 

 

B. THE PRINCIPLE OF LEGALITY AND SOCIAL DEFENCE 

This article considers a crime to be too broad if it is so broadly defined that there is no certainty 

as for which conduct it may be charged. Such crimes violate the principle of legality contained 

in the Latin maxim nullum crimen sine lege: no crime without law, which is well known in 

both Scots and English law.2 Article 7.1 of the European Convention on Human Rights (ECHR) 

enunciates the same principle by stating that no one shall be guilty of a criminal offence that 

was not part of the established law when committed. Articles 5.1, 9.2, 10.2 and 11.2 echo 

Article 7 by requiring that any infringements on the rights of individuals need to be “prescribed 

by law”.3 A related rule, the principle of “fair labelling”,4 is found in Article 6.3, which gives 

everyone charged with a criminal offence the right to be informed “in detail of the nature and 

cause of the accusation against him.”  

                                                           
* Marcus Gustafsson is an LL.B. student at the University of Edinburgh. He may be contacted at: 

marcusgson@yahoo.se.   
1 Smith v Donnelly 2002 JC 65. 
2 A Ashworth, Principles of Criminal Law (2009) 57-83.  
3 Steel and others v The UK (1999) 28 EHRR 603 at paras 54 and 94 per Lord Bingham of Cornhill.  
4 See J Chalmers and F Leverick, “Fair Labelling in Criminal Law”, The Modern Law Review (2008) vol 71 at 

217. 
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Premised upon requirements of fairness, the reason for the principle is two-fold. It (i) 

allows citizens “to foresee…the consequences which a given action may entail,”5 and tailor 

their conduct accordingly; and it (ii) prevents “arbitrary prosecution, conviction and 

punishment,”6 and state abuse of citizen rights.7 These reasons must be balanced against what 

Ashworth calls “the policy of social defence.”8 A society may concede certain ‘overbroadness’ 

in the interest of allowing the police and courts to effectively prevent and punish immoral or 

disorderly conduct. The need for certainty must be balanced against “the need to avoid 

excessive rigidity and to keep pace with changing circumstances”.9 The balancing of these 

competing aims is at the heart of a consideration of whether the parameters of a crime are too 

broad. Yet we shall commence our examination by first looking at the current definition of 

breach of the peace.  

 

C. SMITH V DONNELLY AND THE CURRENT DEFINITION 

In Smith v Donnelly10 a three judge bench considered whether breach of the peace in Scots law 

could be considered overbroad in terms of Article 7 of the ECHR. The appellant in the case 

had been convicted of breach of the peace for lying down on the road in front of a naval base 

entrance and disrupting the flow of traffic. In holding that the conviction had not amounted to 

a breach of Article 7, the court set out the following test: “what is required to constitute the 

crime is conduct severe enough to cause alarm to ordinary people and threaten serious 

disturbance to the community.”11 The court noted that mere annoyance is not sufficient to 

constitute a breach of the peace and that the test requires conduct which is “genuinely alarming 

and disturbing…to any reasonable person”, and “actual harm” need not be proven.12 This was 

affirmed by a five judge bench in Jones v Carnegie,13 and prior to that by the European Court 

of Human Rights in a unanimous rejection of an Article 7 application.14 The bench in Smith 

                                                           
5 Steel and others v The UK (1999) 28 EHRR 603 at para 54 per Lord Bingham of Cornhill; cited in Smith v 

Donnelly 2001 JC 65 at 69D per Lord Coulsfield. 
6 SW v The UK (app no 20166/92) (22 November 1995) at para 34; cited in Smith v Donnelly JC 65 at 68C-D per 

Lord Coulsfield. 
7 Ashworth, Criminal Law (n 2) 65. 
8 Ibid. 66-68. 
9 Kokinakkis v Greece (1994) 17 EHRR 397 at para 40. 
10 Smith v Donnelly 2002 JC 65. 
11 Ibid. at 71D per Lord Coulsfield.  
12 Ibid. at 71G-H per Lord Coulsfield.  
13 Jones v Carnegie 2004 JC 136 at paras 12-13 and 25 per Lord Justice Cullen.  
14 Lucas v UK (2003) Application no. 39013/02, available at: http://echr.ketse.com/doc/39013.02-en-

20030318/view/. 
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also noted that due to the ECHR, the charge will need to set out the specific conduct constituting 

the offence.15  

The court in Smith had not considered it necessary to convene a larger court to review 

earlier authorities,16 thus some uncertainty remains with regards to the validity of earlier case 

law. In Young v Heatley17 the Appeal Court had ruled that improper remarks made by a 

headmaster to a pupil, separately and in private, could constitute a breach of the peace. Young 

was eventually overruled by a bench of five judges in Harris v HM Advocate,18 which held that 

a “public element” was now considered necessary.19 

 

D. ACTUS REUS: RANGE OF CONDUCT AND ALTERNATE OFFENCES 

To determine whether a crime is overbroad, a suitable first step is to examine the range of 

conduct for which it has been charged. If this range is sufficiently narrow, we may consider the 

offence justified under the social defence considerations enumerated in part B. Prior to the 

decision in Smith, Pamela Ferguson published an impressive critique of breach of the peace in 

Scots law, arguing that its wide definition would likely be incompatible with the ECHR.20 

Ferguson exemplifies the breadth of the offence by showing how it has been applied to (1) 

shouting and swearing, (2) solvent abuse, (3) begging, (4) unsuccessful suicide, (5) sexual 

misconduct, (6) provoking disorder on the part of others, and (7) other anti-social behaviour.21 

The test in Smith narrowed the offence somewhat and introduced greater certainty around the 

actus reus. Smith also limited category (1) in stating that the courts will take a “robust 

approach” towards swearing and bad language.22 Regarding category (7), in line with 

Ferguson’s suggestions,23 breach of the peace has been replaced by the statutory offence of 

stalking,24 as well as the offence of threatening and abusive behaviour.25  

                                                           
15 Smith v Donnelly 2002 JC 65 at 72H-I per Lord Coulsfield. See also TH Jones and MGA Christie, Criminal 

Law (2012) para 12-16. 
16 Smith v Donnelly 2002 JC 65 at 72C per Lord Coulsfield.  
17 Young v Heatley 1959 JC 66 at 70 per Lord Justice General Clyde.  
18 Harris v HM Advocate 2010 JC 245. 
19 Ibid. 
20 PR Ferguson, “Breach of the Peace and the European Convention on Human Rights”, Edinburgh Law Review 

(2001) vol 5 145-168. 
21 Ferguson (n 20) at 151-157. 
22 Smith v Donnelly 2002 JC 65 at 72F per Lord Coulsfield. Thus cases of merely swearing discussed by Ferguson 

(n 20) at 152, such as Mackay v Stewart 1998 SCCR 393, are unlikely to arise in the future. See also Harris v HM 

Advocate 2010 JC 245 at para 24 per Lord Nimmo Smith: threatening police officers in private was held not to 

cause a breach of the peace. 
23 Ferguson (n 20) at 157. 
24 Criminal Justice and Licensing (Scotland) Act 2010 s 39. 
25 Ibid. s 38. 
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The court in Smith held that in determining whether breach of the peace was sufficiently 

defined, the court should consider the central cases rather than those marginal decisions which 

will inevitably arise for any offence.26 The cases discussed by Ferguson under categories (2), 

(3) and (4) can be considered as marginal decisions. They either contain judgments which on 

similar facts come to opposite conclusions, or relate to exceptional circumstances. While a 

prevalence of marginal cases is an indication of a vague definition, they also exemplify the 

difficulty of foreseeing certain unwanted behaviour and the need for a flexible definition for 

the effective maintenance of public order. 27 These categories are therefore arguably justified 

under the policy of social defence, referred to above.  

The wide prosecution of offences within categories (5) and (6) are more disturbing. 

Breach of the peace has been charged for a wide array of situations, from distributing pamphlets 

to schoolgirls, to “Peeping Tom” cases, masturbating, and having sex with a bike.28 As 

Ferguson notes in her recent book, most of these offences can now be charged under the Sexual 

Offences (Scotland) Act 2009.29 However Mr Gough, the ‘Naked Rambler’ has been convicted 

of breach of the peace,30 though this is possibly since his behaviour – walking naked on public 

streets – cannot be brought within the mens rea of indecent exposure.31 It is on the one hand 

worrying that common law offences are used to circumvent restrictions laid down by the 

Scottish Parliament, but on the other hand the charge can be seen as justified since Gough 

refused to alter his route as suggested by police to avoid a children’s playground.32  This lends 

weight to a social defence argument insofar as it allowed the police the flexibility to deal with 

what many would consider unacceptable behaviour.  

There is as of yet insufficient case law available to determine whether the general 

prosecution of sexual offences have shifted to the statutory regime, but the courts have 

recognised that it should.33 It is submitted that sexual offences represent a conduct quite distinct 

                                                           
26 Smith v Donnelly 2002 JC 65 at 72C-E per Lord Coulsfield. 
27 Whilst believing the criminal law to be a “blunt instrument”, Ferguson does concede the utility in giving the 

police the power and flexibility to use breach of the peace to intervene in a case in which a man threatened suicide: 

Ferguon (n 20) at 153-154.  
28 For case references see: Ferguson (n 20) 154-155 and PR Ferguson, Breach of the Peace (2013) 84 and 111-

112. 
29 Ferguson, Breach 2013 (n 28) 67-70. 
30Unreported, see BBC News, “Naked rambler Stephen Gough arrested again” (20 July 2012), available at: 

http://www.bbc.co.uk/news/uk-scotland-edinburgh-east-fife-18931494. 
31 Sexual Offences (Scotland) Act 2009 s 3. The offence requires that the purpose of the act in question is obtaining 

sexual gratification, or humiliating, distressing or alarming another (s 3(2)). However, it is submitted that public 

indecency at common law should have been a competent charge for Gough’s conduct: see Webster v Dominick 

2003 SCCR 525. 
32 Unreported, see BBC News, “Naked Rambler: The UK’s oddest legal stand-off” (5 October 2012), available 

at: http://www.bbc.com/news/magazine-19625542.  
33 Heatherall v McGowan 2012 SLT 583. 
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from the other categories mentioned and for this reason should not be charged as breach of the 

peace. Sexual offences cover a wide range of behaviour, generally not committed in public or 

with the intent of causing a public disturbance, perhaps except in some cases of indecent 

exposure. There is evidence that following the enactment of ss. 38 and 39 of the Criminal 

Justice and Licensing (Scotland) Act 2010, breaches of the peace decreased by 34 per cent.34  

If the 2009 Act has a similar effect, it would narrow breach of the peace considerably.  

This raises the related question of whether breach of the peace can be considered 

overbroad due to often being charged when more specific offences are available, for example 

in cases of vandalism,35 playing loud music,36 brandishing dangerous weapons,37 dangerous 

driving,38 and urinating in public.39 These cases increase Crown and police discretion at the 

expense of Parliamentary control, (similar to the “Naked Rambler” case discussed above), and 

thus opens possibilities of abuse by authorities who may charge behaviour not intended to be 

criminalised and employ illegitimate coercive powers. In the English context, Lord Bingham 

has opined that “good practice and respect for the primacy of statute” require that general 

common law crimes are not substituted for more specific statutory provisions.40 Breach of the 

peace charges have seemingly violated this principle on numerous occasions. 

State abuse of individual rights, the second limb of the rationale for the principle of 

legality, is of particular concern in considering category (6): provoking disorder by others. The 

House of Lords held in R (Laporte) v Chief Constable of Gloucestershire41 that the right to free 

speech and assembly under Articles 10 and 11 of the ECHR could not be infringed on the basis 

of criminal conduct by others.42 This arguably limits this category and the risk of state abuse 

against human rights. In relation to category (6), Ferguson greatly criticises the case of Stewart 

v Lockhart.43 Mr Stewart was arrested for wearing female clothing in an Aberdeen red light 

district, seemingly on the basis that his behaviour could cause others to act in a disorderly 

                                                           
34 Ferguson, Breach (n 28) para 4.15. 
35 Black and Sneddon v HMA 2010 (PC) SC 26; Criminal Law (Consolidation) (Scotland) Act 1995 s 2. 
36 Hughes v Crowe 1993 SCCR 320; Civic Government (Scotland) Act 1982 s 54(1). 
37 Kidd and Tiffoney v HMA [2010] HCJAC 98; Criminal Law (Consolidation) (Scotland)Act 1995 ss. 47 and 49. 
38 Smillie v Wilson 1990 SCCR 133; Craig v Herron 1976 SCCR Supp. 152; Road Traffic Act 1988 s 2. 
39 Hepburn v Howdle 1998 JC 204; Civic Government (Scotland) Act 1982 s 47. 
40 R v Rimmington and Goldstein [2006] 1 AC 459 at 479 per Lord Nicholls of Birkenhead. 
41 R (Laporte) v Chief Constable of Gloucestershire [2007] 2 AC 105. 
42 Ibid. at paras 80-82 and 90 per Lord Bingham and at para 144 per Lord Mance. Lord Mance at that paragraph 

cites Redmond-Bate v DPP [2000] HRLR 249 at para 16 per Sedley LJ: “A police officer has no right to call upon 

a citizen to desist from lawful conduct.” Both cases are English, and of course the English law on breach of the 

peace differs from Scots law. However, since both cases deal with Convention rights and Strasbourg 

jurisprudence, Scots courts will likely take the same approach.  
43 Stewart v Lockhart 1991 SLT 835; Ferguson 2013, Breach (n 28) para 6.1 
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fashion. In Campbell v MGN44 the House of Lords clarified that Article 8 – the right to private 

life – is on equal footing with Article 10. It is submitted that if Mr Stewart’s conduct falls under 

Article 8, then, in a present-day case, he would have been covered by the principle in Laporte.45 

Category (6), and Stewart especially, is further thrown into doubt by the fact that it relies on 

the breach of the peace definition by Lord Justice-Clerk Thomson in Raffaeli v Heatly: 

“something is done in breach of public order or decorum which might reasonably be expected 

to lead to the lieges being alarmed or upset, or tempted to make reprisals at their own hand”.46 

Smith quotes the dictum by the Lord-Justice-Clerk,47 yet the latter part is not part of the test set 

down, unless it forms part of “threaten serious disturbance to the community”.48 In most cases 

however, this part of the Smith test is read as requiring a public element, not that others may 

make reprisals. Apart from Stewart, the only other reported Scots law case since 1990 that 

clearly seems to have applied the latter part of the dictum is Cameron v Normand,49 where 

teenagers tempted reprisals by kicking a ball into traffic. 

  As an alternative, it must also be considered that the dictum in Raffaeli merely sought 

to encompass the fact that breach of the peace can be charged for conduct “whereby a breach 

of the peace [is] likely to be occasioned”.50 Such charges are often used to prevent disorder.51 

It is hard to imagine many situations in which conduct “reasonably expected to tempt others to 

make reprisals” is not also “likely to occasion a breach of the peace.”52  

In either case, it seems clear that Smith and the modern cases have departed from the 

dictum in Raffaeli. Category (6) also seems to have been limited by the test in Smith together 

with the ECHR and the judgment in Laporte. Likewise, the recent statutory enactments in this 

area are likely to narrow the scope of the crime, and some cases we have examined can clearly 

be dismissed as marginal, or justified by social defence considerations. 

Yet uncertainty remains due to the diverse case law of breach of the peace which has 

never been authoritatively overruled. Raffaeli is just one example among many. Moreover, the 

usage of breach of the peace instead of statutory alternatives is worrisome. The fact that a 

                                                           
44 Campbell v MGN [2004] 2 AC 457. 
45 Assuming that he was arrested on the basis of causing others to act in a disorderly fashion, rather than causing 

them annoyance.  
46 Raffaeli v Heatly 1949 JC 101 at 104 per Lord Justice-Clerk Thomson (emphasis added). 
47 Smith v Donnelly 2002 JC 65 at 70E per Lord Coulsfield.  
48 Ibid. at 71D per Lord Coulsfield.  
49 Cameron v Normand 1992 SCCR 866 at 869E per Lord Cameron.  
50 This was the actual wording used in the charge in Stewart v Lockhart 1991 SLT 835 at 836.  
51 See, for example, Duffield v Skeen 1981 SCCR 66; Alexander v Smith 1984 SLT 176 (Note). 
52 This occurred in the marginal case of Wilson v Brown 1982 SLT 361. The accused made rude gestures to football 

supporters, and there was a fenced walkway separating them. This would now be charged under s 1 of the 

Offensive Behaviour at Football and Threatening Communications (Scotland) Act 2012. 
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breach of the peace can be committed through conduct likely to occasion a breach of the peace, 

also contributes to the crime’s uncertainty and breadth, as well as the possibility of infinite 

regress.53 

D. ACTUS REUS: DEFINITION 

As previously noted, a five judge bench in Harris eventually clarified that a “public element” 

is always required. If the conduct occurs “in private, there must be a realistic risk of it being 

discovered.”54 Plaxton rightly calls this a technical and even mysterious definition,55 and Stark 

criticises it as having “no inherent content.”56  

Bowes v Frame57 illustrates this point. The court upheld the conviction of a taxi driver 

for breach of the peace for sexual remarks made to a young girl. The court concluded that “the 

necessary public element existed” since this concerned a publicly licensed taxi, travelling on 

public roads.58 However, the court continued: “furthermore, there was plainly a realistic risk of 

the conduct being discovered, as indeed occurred within a very short period of time” when the 

girl reported the incident to her carer.59 Harris seems to hold that only conduct “in private” 

needs to be realistically discoverable for there to be a public element.60 The taxi in Bowes was 

clearly considered public since the court said that conduct in a private motorcar constituted a 

different situation.61 Thus the court either applied the second test of reasonable discoverability 

superfluously, or it considered that even in public places realistic discoverability is required to 

constitute the “necessary public element”.  The latter seems unlikely since it would seem to 

collapse public and “public element” into one, and go against the distinction between public 

and private enunciated in both Harris and Bowes.62  

                                                           
53 Yet this does not seem to occur in practice. The offence operates in a similar manner in England, where police 

must arrest on a “reasonable apprehension” that a breach of the peace is “imminent”, which Lord Rodger calls an 

“exceptional” duty in R (Laporte) v CCG [2007] 2 AC 105 at para 63. In Laporte the police believed that an 

imminent breach of the peace was imminent, but the court disagreed that this could warrant action (at para 50 per 

Lord Rodger). 
54 Harris v HM Advocate 2010 JC 245 at para 25 per Lord Nimmo Smith. The court affirmed the observations in 

Jones v Carnegie 2004 JC 136 at para 12. The test was originally formulated in McDougall v Dochree 1992 JC 

154.  
55 M Plaxton, “Macdonald v HM Advocate: Privately Breaching the Peace”, Edinburgh Law Review (2008) vol 

12 476 at 479. 
56 F Stark, “Breach of the Peace Revisited (Again)”, Edinburgh Law Review, 92010) vol 14 134 at 136 (italics 

removed). 
57 Bowes v Frame 2010 JC 257. 
58 Ibid. at para 22 per Lord Osborne.  
59 Bowes v Frame 2010 JC 257. 
60 Harris v HM Advocate 2010 JC 245 at para 25 per Lord Nimmo Smith.  
61 Ibid. 
62 Plaxton (n 55) at 479, offers both of these interpretations in a discussion on the original private/public definition 

found in McDougall v Dochree 1992 JC 154 at 159 per Lord Justice-Clerk Ross. Either realistic discoverability 

defines what is private/public, or it defines when private conduct can amount to a breach of the peace. 
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Private homes63 and cars,64 workplace offices65 and locked public toilets66 have been 

considered “private”.67 A unifying definition could perhaps be “places without public access”, 

which a public toilet would likely satisfy once locked. However, the court in Harris declined 

to give any guidance as to how the independent concepts of “public” and “private” should be 

constituted.  

Bowes, in extending the test of realistic discoverability to a short time after the conduct 

took place, would seem to vindicate the judgment in Young, which Harris expressly overruled 

due to lack of a public element.68 This is odd. Furthermore, on the Bowes test, virtually any 

conduct involving another person would seemingly run the risk of realistic discovery. Yet it 

seems here that the public element was already established by the fact that the taxi was a public 

locus itself, thus the comments on discovery could be treated as obiter. At the same time, this 

would indicate that as soon as conduct occurs in a public locus, there need be no requirement 

of anyone present, which may also appear odd. Since there need be no actual alarm caused, the 

first part of the test in Smith would still be satisfied, even if no one witnessed the behaviour.  

Yet in Bowes someone was present, and thus we could perhaps infer a further test of 

“public presence”. In that case, to satisfy the “necessary public element”, conduct “in public” 

would require a test akin to “public presence”; mirroring the test of “realistic discoverability” 

required for conduct in private. This actually seems to have been the approach in the recent 

case of Angus v Nisbet,69 where a “public street” and “interaction among strangers” taken 

together satisfied a public element.70 However this still does not answer on what basis the street 

could be considered public, and what “public” itself constitutes. 

  In either case, Bowes seems to prove that even the courts struggle with grasping the 

current definition of breach of the peace. Plaxton commends Harris for reaffirming that 

“breach of the peace is no longer a ‘catch-all’ offence.”71 However Bowes is ample evidence 

                                                           
63 Hatcher v Harrower 2011 SCL 114. 
64 Bowes v Frame 2010 JC 257. 
65 Young v Heatly 1959 JC 66; MacDonald v HM Advocate 2008 JC 262; Plaxton (n 55) at 476-7. 
66 Thompson v MacPhail 1989 SLT 637; McDougall v Dochree 1992 JC 154. 
67 Ferguson, Breach (n 28) para 6.16, criticises a case in which a man was convicted of breach of the peace for 

having sex with a bike in a locked hostel room, but the case can likely be distinguished since the man persisted in 

his conduct even when he knew cleaners would be entering the room and after they so did. The case was 

unreported, see A Cramb for The Telegraph, “Man who had sex with bicycle sentenced” (14 November 2007), 

available at: http://www.telegraph.co.uk/news/uknews/1569272/Man-who-had-sex-with-bicycle-sentenced.html. 
68 Harris v HM Advocate 2010 JC 245 at para 16-22 per Lord Nimmo Smith. It also seems to conflict with both 

the judgment in Hatcher v Harrower 2011 SCL 114 and McDonald v HM Advocate 2008 JC 262. See also Plaxton 

(n 55) at 478. 
69 Angus v Nisbet 2011 JC 69. 
70 Ibid. at para 13 per Lord Hardie.  
71 Plaxton (n 55) at 437. 
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that this is not so. Lastly, we may also note, as Ferguson points out in her book, that the 

requirements of “severe” conduct and “serious alarm”, included in the definition in Smith, are 

often not given much consideration in practice.72 

 

F. MENS REA 

The mens rea have rarely been discussed by the courts. In 1989 Christie concluded that it 

remained “mysterious” and that given the scarce authority “it would be better to assume that 

no particular form of dole is required”.73 Twenty-three years later, together with Jones, he 

writes that the accused’s conduct probably needs to be deliberate or reckless.74 Ferguson 

recommends enactment to remedy this uncertainty, and refers to the mens rea requirement of 

recklessness set out in the Draft Criminal Code for Scotland with Commentary.75 The proposed 

test is indeed “intentionally or recklessly” causing a disturbance. It is submitted that such a 

mens rea requirement, set out in writing, would draw the courts’ attention to it and ensure its 

consistent application in a greater number of cases. 

 

G. FAIR LABELLING 

Apart from looking at the range of conduct charged and the definition of the crime, it is also 

useful to look at whether the conduct charged seems to cohere with the meaning of the crime. 

In 1978, Gordon wrote that “typically, breach of the peace is a public disturbance…or any 

general tumult or interference with the peace”.76 The 2001 edition, edited by Christie, reads 

“was, and still includes, a public disturbance”77; reflecting the development of the law. Both 

editions agree that the offence originally was regarded as a lesser form of mobbing and rioting 

and that it “has” or “may still have” this connotation in ordinary language.78 It is submitted that 

returning the crime to its roots, as a public disorder offence, would best satisfy the requirements 

of fair labelling. The development in Harris was therefore welcome.79 While the crime can be 

committed in private in England,80 it is restrained by harm or the likelihood of harm,81 and 

                                                           
72 Ferguson, Breach (n 28) paras 6.8-9. 
73 MGA Christie, Breach of the Peace (1990) para 2.30. 
74 Jones and Christie, Criminal Law (n 15) para 12-17. 
75 E Clive, P Ferguson, C Gane, and AM Smith, Draft Criminal Code for Scotland with Commentary (2003) s 92. 
76 GH Gordon, The Criminal Law of Scotland (1978) para 41.01. 
77 Ibid. 
78 Ibid.  
79 Ferguson, Breach (n 28) para 6.6 expresses the opposite opinion. 
80 Demetriou v DPP [2012] EWHC 2443. 
81 R v Howell [1982] QB 416. 
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many other jurisdictions with similar offences clearly contain references to a public element.82 

Yet the “public element” in Harris is still a relatively weak and, as we saw, confusing 

qualification.  

In this connection, it may be reiterated that sexual offences ought not to be prosecuted 

under breach of the peace. It would be a stretch to attempt to categorise masturbation in public 

as a lesser form of mobbing and rioting. 

  

H. CONCLUSION 

During the last decade, breach of the peace has seen much development towards greater clarity. 

The recently enacted offences of stalking and threatening and abusive behaviour83 have helped 

narrow the breadth of the breach of the peace, and it is hoped that the Sexual Offences 

(Scotland) Act 2009 will do likewise. In theory there is now a clear definition of the crime set 

out in Smith, as recognised by the European Court of Human Rights84 and affirmed by Jones. 

In practice, however, the test is neither well applied nor properly understood. As is evident 

from a perspective of fair labelling, the court in Harris was right to insist on the crime requiring 

a public element. Yet the definition of “public element” in Harris is confusing at best, and there 

is no guidance on how it relates to the independent meaning of public. 

It has already been stated that while a prevalence of marginal cases is an indication of 

a vague definition, they also exemplify the difficulty of foreseeing certain unwanted behaviour 

and the need for a flexible definition for the effective maintenance of public order. Yet the 

sheer breadth of conduct in the cases examined is staggering.85 It is submitted that this high 

amount of marginal and uncertain cases discussed cannot be justified on the basis of social 

defence considerations. The importance of avoiding “excessive rigidity and [keeping] pace 

with changing circumstances”86, is not sufficient to counterbalance this vast diversity. Of 

special concern is the widespread substitution of more specific statutory offences, as well as 

the possible evasion of statutory requirements.  

Convention rights will likely ensure that the offence will not be used to curtail political 

speech and protest or the right to private life, yet questions remain concerning the essence of 

                                                           
82 See for example in New Zealand: “Offensive behaviour or language”, Summary Offences Act 1981 s 4(1)(a); 

in Germany: “Belästigung der Allgemeinheit”, §118 OWiG n.F; in Sweden: “Förargelseväckande beteende”, 

16:16 (1991:240).  
83 Licensing and Criminal Justice (Scotland) Act 2010 ss. 38 and 39. 
84 Lucas v The UK 2003 Application no. 39013/02, available at: http://echr.ketse.com/doc/39013.02-en-

20030318/view/. 
85 For an even more expansive list, see Ferguson, Breach (n 28) para 6.39. 
86 See (n 9).  
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the crime with regards to the Raffaeli dictum and the provocation of others. It is submitted that 

the possibility of charging someone with breach of the peace for conduct likely to occasion a 

breach of the peace, does not by itself make the offence overbroad. It is an important measure 

for the prevention of disorder and violence. Yet in the instant case it further blurs the edges of 

an already vaguely defined crime. Such an exceptional power87 should only be applied to 

offences whose ratio is well settled. 

A recurring problem is the courts’ refusal to consider breach of the peace holistically, 

lay down clear principles and clearly overrule old case law.88 The court in Smith only purported 

to synthesize the current law89 and in Bowes it was said that Harris did not change the law.90 

Due to the requirement of non-retroactivity of criminal law, enshrined within the principle of 

legality, the courts must tread carefully. It is also understandable that the courts wish to proceed 

incrementally and avoid laying down general principles for a crime that has been, and should 

remain, flexible. Yet this forces the courts to search for examples in earlier case law, and due 

to its diversity this creates unacceptable uncertainty.  

Statutory enactment would allow breach of the peace to do away with much of its 

fledgling history. It would also give the Scottish Parliament the time and opportunity to 

properly consider the actus reus and public element of the crime, as well as the elephant in the 

courtroom: the mens rea. Moreover, enactment would allow for the creation of complimentary 

offences to avoid any lacunae in the law, as occurred when Harris overruled Young, and before 

s. 38 of the 2010 Act came into force.91 Lastly, enactment would probably reduce the likelihood 

of breach of the peace being charged when there are other and more appropriate statutory 

offences available, including in the case of sexual offences. Until such measures are taken, it 

must be concluded that despite the test laid down in Smith v Donnelly, breach of the peace 

continues to be overbroad and haunted by its infamous past. 

 

                                                           
87 See (n 53). 
88 See Harris v HM Advocate 2010 JC 245 at para 25 per Lord Nimmo Smith; Smith v Donnelly 2002 JC 65 at 

72B-E per Lord Coulsfield.  
89 Smith v Donnelly 2002 JC 65 at 72B-E per Lord Nimmo Smith.  
90 Bowes v Frame 2010 JC 297. 
91 See Hatcher v Harrower 2011 SCL 114. 
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A case for polygamy in Scotland? 

Alisha Malik* 

The lack of a “single model of a family in Scotland today”1 is unsurprising, given the infinite 

range of diverse family types in existence.2 That family law has developed to accommodate 

modern society3 is evident in the legal recognition of various models of relationships, as 

exemplified in the incorporation of same-sex relationships into Scots law through civil 

partnership4 and equalities legislation.5 Most recently and progressively, same-sex marriage 

has been recognised in Scots law.6 Historically, controversy shrouded homosexuality7 at a 

global level; its societal and legal acceptance in current times is a clear indication that social 

norms and views are subject to continuous evolution and approval. Admittedly, equal marriage 

is a distinct conception, separate from polygamy; nevertheless, a parallel can be drawn between 

the two on the basis of the controversial and indelible mark same-sex marriage has left on the 

world, and the radical changes legal systems have made to accommodate it. Indeed, some 

commentators have branded the legal recognition of polygamy the next logical step following 

the recognition of equal marriage rights.8 This article considers critically the policy reasons for 

the prohibition of polygamy by modern Scots law and the policy reasons that underlie the Scots 

approach to polygamy in general.9   

There is little Scottish case law regarding polygamous marriages in Scotland,10 and in 

order to address the aforementioned points, reference is made to foreign jurisdictions, 

                                                           
* Alisha Malik is a PEAT 1 student at the University of Edinburgh and a Legal Assistant in private practice. 
1 E Sutherland, Child and Family Law (2008) para 4.001.  
2 Ibid. 
3 Ibid. para 1.105. 
4 Marriage was previously available only to different-sex couple: Marriage (Scotland) Act 1977 s 5(4)  

(e). Civil partnerships became available following the implementation of the Civil Partnership Act 2004.  
5 The Civil Partnership Act 2004 conferred upon civil partnerships the same legal consequences as marriage.  
6 Marriage and Civil Partnerships (Scotland) Act 2014.  
7 The Criminal Justice (Scotland) Act 1980 de-criminalised private homosexual acts between two consenting 

adults in Scotland. 
8 S Macnab for The Scotsman, “Polygamy could follow gay marriage, warns MSP” (28 September 2013), 

available at: http://www.scotsman.com/news/politics/top-stories/polygamy-could-follow-gay-marriage-warns-

msp-1-3116121. 
9 Of note are recent policy comments by the Scottish Green Party in the lead up to the 2015 General Election that 

openly encourage the recognition of polygamy. See L Dearden for The Independent, “Natalie Bennett says Green 

Party is ‘open to discussing’ three-way marriages and polygamy” (1 May 2015), available at: 

http://www.independent.co.uk/news/uk/politics/generalelection/natalie-bennett-says-green-party-is-open-to-

discussing-threeway-marriages-and-polygamy-10220268.html.  
10 The most relevant Scottish case, in the context of this discussion, as far as the author is aware, is that of  

Muhammed v Suna [1956] SLT 175.  
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particularly England and Wales, on the assumption that the approaches of these jurisdictions 

are relevant to and reflective of the fundamental principles found in Scots law.  The topic of 

this paper may appear novel, and for this reason that discussion of it is worthy of consideration.  

With the increasing multi-cultural nature of the United Kingdom, societal norms are being 

challenged.  Figures from the most recent Census Scotland demonstrate that a considerable 

portion of the Scottish population is Muslim.11 After Christianity, Islam was the most common 

faith with 76,737 thousand people in Scotland describing their religion as Islam.12 Scotland 

also has some of the “longest continuous LDS13 congregations in the world and has some 

20,000 LDS on membership records.”14  Polygamy is acceptable in these cultures and religions. 

This could therefore potentially have an impact upon the development of Scottish society and, 

given the trend of immigration into the UK,15 there is an increasing melding of international 

societies with UK and Scottish society.  It is submitted that there is a need to articulate our 

norms, legal rules, and institutions in a rational manner.  

Thus, it is possible that the concept of polygamy may, indeed merit further critical 

evaluation despite the moral revulsion that many Scots may feel towards the concept.16 Should 

plural marriages occupy a legally recognised status in Scots law? If not, why not? Questions 

of this nature must be asked and critical assessment of the answers must be carried out. 

Before beginning any consideration of these questions, it is necessary to define what 

exactly is meant by polygamy. Zeitzen describes polygamy as the practice of being married to 

more than one person at a time.17  She further clarifies the three different types of polygamy; 

“polygyny, in which one man is married to several wives; polyandry, where one woman is 

married to several husbands; and group marriage, in which several husbands are married to 

several wives.”18 Though riddled with controversy, the notion of polygamy is not a novel one.  

Indeed, Zeitzen notes that polygamy is of worldwide and cross-cultural scope, to be found on 

all continents and amongst devotees of various religions.19 Although every person has the right 

                                                           
11 Scottish Government, “Religion in Scotland, 2001 and 2011”, available at: http://www.scotland.gov.uk/ 

Topics/People/Equality/Equalities/DataGrid/Religion/RelPopMig.  
12 Ibid. 
13 ‘LDS’ refers to Latter Day Saints, more informally known as ‘Mormons.’ 
14 PostMormon, “Scotland Post-Mormon”, available at: http://www.postmormon.org 

/exp_e/index.php/chapters/ch_home/662.  
15 Scottish Government, “Scotland’s Census 2011: Shaping our future” (2015), available at: 

http://www.scotlandscensus.gov.uk/ods-web/data-visualisations.html.  
16 Indeed, s26 of the Marriage and Civil Partnership (Scotland) Act makes bigamy an offence under Scots Law. 
17 MK Zeitzen, "Polygamy: A Cross-cultural Analysis”, European Association of Social 

Anthropologists 2008 at 3.  
18 Ibid. at 3. 
19 Ibid. at 4. 
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to marry under Article 12 of the European Convention on Human Rights, there are restrictions 

on this right.  On a global scale, plural marriages are prohibited by legal systems, though it 

should be noted that there are many nations which define marriage as monogamy, including 

the UK, which do not criminalise polygamy.20 

 

A. WHY IS POLYGAMY SUBJECT TO CONDEMNATION? 

Historically, several policy reasons have been given for prohibiting polygamy. The author will 

consider five such reasons and assess their merit.  

 

(1) Religious Objections: 

It has been argued by some scholars that the most obvious and perhaps outdated reason for the 

condemnation of plural marriages relates to religion.21 At this point, religions that condone22 

polygamy and those which condemn it must be distinguished. A long-standing23 definition of 

marriage, which limits ‘Christian marriage’ to the union “between one man and one woman”, 

only, appears, prima facie, to be attached to Christianity.  As reinforced by Lord Penzance’s 

view (discussed below), this traditional notion of marriage has thrived for a long time. 

Although the position has shifted only slightly over the last 2000 years, there is recent liberal 

Christian commentary accepting and promoting equal marriage.24  

Certainly, it can be argued that the ‘blame’ as it were, for the historical condemnation 

of polygamy has been attributed to religion.25 This is seen in the decision of the English case 

Hyde v Hyde Woodmansee,26 in which the plaintiff was seeking a divorce from his wife. They 

had been married at Salt Lake City in 1853 in accordance with the rites of the Mormon 

Church.27 However, Hyde had later rejected Mormonism and had openly criticised polygamy.  

He had consequently been excommunicated by the Mormon Church and divorced from his 

                                                           
20 It is important to note, however, that bigamy is a criminal offence.  
21 P Shah, Attitudes to Polygamy in English Law (2007) 11.  
22 Sutherland notes that polygamy was “practised by several ancient civilizations, accepted by early Judaism, 

permitted by Hindu tradition” and formally sanctioned by the Church of Jesus Christ of Latter-Day Saints until 

1890.  See Sutherland, Child Law (n 1) para 11.025. 
23 S Choudhry and J Herring, European Human Rights and Family Law (2010) 140. 
24 Rob Bell, for example, has commented that churches which do not support same-sex marriage are “irrelevant” 

(see C Kuruvilla, “Former Megachurch Pastor Rob Bell” (20 February 2015) available at: 

http://www.huffingtonpost.com/2015/02/20/rob-bell-oprah-gay-marriage_n_6723840.html.  
25 The condemnation of polygamy has been attributed to religion on a world-wide scale. See MormonThink, 

“Polygamy”, available at: http://www.mormonthink.com/joseph-smith-polygamy.htm.   
26 Hyde v Hyde Woodmansee [1866] LR 1 P&D 130. 
27 Ibid. at 130 per Lord Penzance. Their marriage was solemnised prior to the LDS’s collective renouncement of 

polygamy following the Morill Act of 1862 which made bigamy a federal offence. This information was obtained 

from N Cott, Public vows: a history of marriage and the nation (2000) 35. 
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wife, who had later married Woodmansee.28  Probert observes that if the English legal system 

had recognised the Mormon divorce, it would have been unnecessary for Hyde to petition for 

divorce in the English court.29 She further states that Lord Penzance’s response avoided 

discussion of whether or not the marriage was binding according to the lex loci or lex domicile 

and whether the Utah divorce was valid.30 Instead, Lord Penzance expressed his doubt as to 

whether marriage of a man and woman as “practiced and adopted” within Mormonism31 was a 

marriage as understood in English law.32 He concluded that it was not, and consequently found 

that the Court could not apply its jurisdictional power to grant Hyde a divorce. The key element 

of the decision, for present purposes, is the “classic”33 definition of marriage in Hyde,34 which 

is quite specific;   

 

“…Marriage as understood in Christendom may for this purpose be defined as the 

voluntary union for one life of one man and one woman to the exclusion of all others.”35 

 

Here, it seems as though Lord Penzance was refusing to recognise polygamy in England 

on religious grounds; however, Poulter argues that the allusions to ‘Christian marriage’ were 

“far from appropriate.”36 Moreover, Probert argues that the fact that Christianity has no 

‘monopoly’ on monogamy (as well as the Bible’s “precedents of polygamous patriarchs”37) 

could be construed as signifying that this assimilation of Christianity and monogamy was 

incorrect.38 The claim that Lord Penzance’s description of marriage as ‘Christian’ should be 

read with the fact that Mormonism was then, a significant threat to the “Victorian worldview”39 

shows that the condemnation of polygamy has at times stemmed from fear of a new worldview, 

disguised as a religious objection. Arguably, Lord Penzance’s argument is as much cultural in 

                                                           
28 Hyde v Hyde and Woodmansee [1866] LR 1 P&D 130. 
29 R Probert, “Hyde v Hyde: Defining or Defending Marriage”, Child and Family Law Quarterly vol 9 no 3 (2007) 

322 at 339. 
30 Ibid. at 39.  
31 I occasionally refer to the LDS as Mormons. Sutherland observes that they were originally Mormons, but now  

prefer being known as the LDS. Sutherland, Child Law (n 1) para 11.026, fn 75. 
32 Probert (n 29) at 339.  
33 This definition has been labelled as the “classic” definition of marriage in Corbett v Corbett [1970] 2 WLR  

1306 para 86 per Ormrod J. 
34 Hyde v Hyde and Woodmansee [1866] LR 1 P&D 130. 
35 Ibid. at 133 per Lord Penzance. Please note this quote does not reflect the author’s view, who backs recent equal 

marriage legislation.   
36 S Poulter, “Hyde v Hyde: A Reappraisal” (1976) 25 ICLQ 475 at 479. 
37 Probert (n 29) at 339. 
38 Ibid. 
39 Ibid.  
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that he explicitly makes the point that other societies allow polygamy.40 Indeed, this leads to a 

second reason for the prohibition of polygamy: namely, immigration concerns. 

 

(2) Immigration Concerns 

The whole practice of polygamy was branded contrary to the ‘behavioural patterns’, social 

norms and legal systems of the UK41 when it became more prevalent during the post-Second 

World War period.42 The issue of polygamy was originally connected to the arrival and the 

“different cultural patterns” of African and Asian migrants who came to the UK43 

Initial concerns were raised about the recognition of polygamous marriages and the 

possibility of English law’s control over men in such situations. In turn, this lead to polygamy 

rising as an issue in 'official legal arenas' in the context of the complex choice of legal rules 

that fell to be considered under private international law.44  From the late 1970s, however, 

concerns were more directly related to immigration matters, particularly when there was a 

refusal to accept the validity of a marriage where a second wife made an application for entry 

clearance.45 By virtue of the Immigration Act 1988, a ban on the entry of second wives was 

imposed by statute under the backdrop of family reunions among Bangladeshi migrants. It is 

interesting to note that legislation against polygamy in this way, if not necessarily targeted at 

Muslims, has been thoroughly linked with controlling the immigration of Muslims, as the case 

law appears to imply.46 The ban on second wives coincided with the peak of political agitation 

surrounding Muslim presence in British education and was rapidly eclipsed by the Satanic 

Verses affair.47 It could thus also be regarded as a “redrawing of culturally articulated battles 

lines in the ‘clash of civilisations.’”48 Shah argues that such ‘culture wars’ - while failing to 

fulfill the objective of eradicating polygamy, as ethnic minorities continue to surmount multiple 

legal hurdles in sidestepping official laws - are being waged to the detriment of women and 

against the best interests of their children.49 Further, is it arguable that polygamy was 

condemned in British society due to ignorance, fear of difference, and thoughts that these were 

‘primitive people’ with ‘primitive practices.’ 

                                                           
40 Hyde v Hyde and Woodmansee [1866] LR 1 P&D 130 at 134 per Lord Penzance.   
41 Shah, Attitudes (n 21) 1. 
42 Ibid.   
43 Ibid. 
44 Ibid. 
45 Ibid. 
46 Ibid. for a discussion of said case law.   
47 Ibid. 2. 
48 Ibid.  
49 Ibid. 1. 
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English courts responded by attempting to align their ‘historic disdain’ for the practice of 

polygamy with the calls for justice being made by the new migrants. Arguably, the exclusion 

of ‘second wives’ in Britain was unjust.50 The key reported case that reached the Immigration 

Appeal Tribunal is Zahra and Another v Visa Officer, Islamabad.51 Tasleem Zahra and Yasar 

Arafat, citizens of Pakistan, both applied in November 1975 to the visa officer in the British 

Embassy in Islamabad for entry clearance to join Mr Talib Hussain Shah for settlement in the 

UK as his second wife and their son. The marriage had taken place in October 1974.  The visa 

officer was satisfied that the applicant was the sponsor’s second wife. He already had a first 

wife at the time of the marriage and the view had been formed that the sponsor was domiciled 

in England at the time. Although the marriage might be valid by Pakistani law, under English 

law, the sponsor had no capacity to conduct a fundamentally polygamous marriage. The 

marriage was thus declared void.52 On appeal, the adjudicator and the IAT upheld this 

approach.53 Therefore, Shah argues, UK immigration law had, fairly early on, adopted the so-

called ‘traditional’ or dual ‘domicile’ test to eliminate the issue of second wives by simply 

refusing to recognise the validity of their marriages.54 It is possible to draw a parallel between 

this and the Scottish decision in Sheikh v Sheikh,55 in which a retrospective declarator of 

common law marriage56 was granted, despite an existing formal marriage, rendering the latter 

formal marriage void. This decision illustrates the possible harsh repercussions of a refusal to 

recognise any polygamous union.  There is a possible argument that Scots law should perhaps 

allow for the possibility of recognition of polygamous marriage, where a later marriage would 

otherwise be voided and one or two of the parties were unaware of a previous undissolved 

marriage, as in Sheikh v Sheikh,57 to ensure the financial protection of the ‘wronged’ parties.    

 

(3) Women’s Rights 

Another policy reason for the prohibition of polygamy is the detrimental effects polygamy 

could have on women, particularly as the vast majority of polygamy occurs in the form of 

                                                           
50 Shah, Attitudes (n 21) 1. 
51 Zahra and Another v Visa Officer, Islamabad [1977-1980] Imm. AR 48 
52 Ibid. 
53 Ibid.  
54 Shah, Attitudes (n 21) 8. 
55 Sheikh v Sheikh [2005] G.W.D. 11-183. 
56 I note the abolition of common law marriages since the enactment of the Family Law (Scotland) Act 2006.  

This case is mentioned to emphasise the injustice imposed on a party unaware of another marriage. Arguably, the 

‘injustice’ also takes place in cases of bigamy.  
57 Sheikh v Sheikh [2005] GWD 11-183. 



  42 

 

polygyny.58 Sutherland observes a fact instrumental to this discussion in that neither the 

Universal Declaration of Human Rights nor the ECHR expressly prohibit polygamy, evidenced 

in the terminology relating to marriage; each refers to ‘men and women’ possessing the right 

to marry without explicitly stating that a person is restrained to one spouse at a time.59 Although 

the international conventions do not specify a limit on the number of spouses one may have, 

Sutherland observes that some of the problems stemming from polygyny are recognised by the 

Committee on the Elimination of Discrimination Against Women.60 The Committee has 

however expressly recommended the prohibition of polygamy in its General Recommendations 

of 1994.61 These were viewed as an ‘authoritative statement’ in interpreting the CEDAW62 and 

the idea is expressed there that polygamous marriages: 

            

“…contravene a woman’s right to equality with men, and can have such serious 

emotional and financial consequences for her dependents that such marriages ought to 

be discouraged and prohibited.”63 

 

Further, Sutherland has pointed to a Human Rights Committee Report. The views 

expressed therein mirror the above statement by asserting that polygamy is contrary to the 

principle of full and free consent to marriage, infringes the dignity of women, and is an 

unacceptable discrimination to women, culminating in the conclusion that polygamy “should 

be definitely abolished wherever it continues to exist.”64 

It is clear that one of the major grounds for disapproval relates to the disrespect of 

women’s equality and the danger to their dignity. The argument that marriage itself is 

exploitative is not a good one: the present law in Scotland does protect women as much as it 

protects men.65 Unlike in the past, marriage today is not a thing of male dominance. 

However, in the spirit of questioning established assumptions,66 it could be argued that 

perhaps the notion of plural marriage may not be such an affront to some women’s equality, 

                                                           
58 Sutherland, Child Law (n 1) para 11.031. 
59 Ibid. para 11.026. 
60 Ibid. 
61 UN Doc A/47/38 (1994). 
62 Sutherland, Child Law (n 1) para 11.026. 
63 UN Doc A/47/38 (1994) para 14. 
64 Equality of rights between men and women: General comments adopted by the Human Rights Committee  

under Art 40(4) of the International Covenant on Civil and Political Rights, U.N. Doc CCPR/C/21/Rev1/Add  

10 (2000) para 24. 
65 See the Marriage (Scotland) Act 1977 and Succession (Scotland) Act 1964.  
66 Sutherland seeks to question established assumptions; this paper adopts the same objective.  
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rights and dignity.67 It is submitted that polygamy is unrelated to any discussion of equality, 

because it is not about equality.68 One example is that of the collective lifestyle led by the 

Fundamentalist Church of Jesus Christ of Latter-Day Saints69 that operates in parts of Canada 

and the US.70 While plural marriage is criminalised in every state71 of America, this Church 

persists in its practice of polygamy.72 In a survey conducted in the US, seventy-six per cent of 

the women in polygamous marriages were in favour of it.73 It would be problematic to blame 

these women’s polygamous tradition for their ‘oppression’ and to assume an inability to 

evaluate the advantages of polygamy in any significant way.74 Sutherland contends that the 

argument of some Western feminists that women ensconced in plural marriages simply lack 

sufficient consciousness to realise the unacceptability of polygamy is arrogant and intolerant 

of cultural diversity.75 The evidence above indicates that many women in plural marriages do 

not feel oppressed. Perhaps, then, a vote should be taken to indicate democratic views. This 

could determine the demand for plural marriages in Scotland.  The law should, after all, reflect 

the view of the people. It is important to note, however, that the protection of woman is one of 

the strongest and clearest policy reasons for our present rejection of polygamy.  

 

(4) Social Objections  

Drawing on the above point, a further reason for the rejection of polygamy by legal systems 

can be extracted from Reynolds v United States,76 in which it was held that religious liberty 

was not a defence to bigamy.77 Guggenheim notes the Utah Supreme Court’s ‘famous’78 

comment that polygamy was one of the practices that was inherently incompatible with the sort 

of civilised society that the United States proposed to shape and maintain. The Supreme Court 

                                                           
67 In a US study, 76% of women in 1992 said that they were not ‘offended by polygamy’. See Probert (n 29) at 

339. 
68 See the discussion in T Brooks “The Problem of Polygamy” (Working Paper), which analyses the reasons why 

polygamy is entirely unrelated to equality as a concept, available at: 

http://www.academia.edu/175877/The_Problem_of_Polygamy.  
69 See M Guggenheim, “Texas Polygamy and Child Welfare” Houston Law Review vol 46 no 3 (2009) at 761. 
70 Sutherland, Child Law (n 1) para 11.026. 
71 C Calhoun “Who’s Afraid of Polygamous Marriage? Lessons for Same-sex Marriage Advocacy from the  

History of Polygamy”, San Diego International Law Journal vol 42 (2005). 
72 Sutherland, Child Law (n 1) para 11.028. 
73 K Mammen, “All for One or Each for Her Own: Do Polygamous Families Share and Share Alike?” (Seminar 

Paper) (2004) at 4, available at: http://www.qc-econ-bba.org/seminarpapers/3-29-12.pdf.  
74 Sutherland, Child Law (n 1) para 11.030 
75 Ibid. 
76 Reynolds v U.S. 98 US 145 (1878).  
77 Reynolds was unsuccessful in proving violation of his First Amendment right to the U.S. Constitution; the right 

to religious liberty.  
78 Guggenheim (n 69) at 161. 
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found that plural marriages result in ‘patriarchal political principles’79 and subsequent tyranny 

and thus upheld the prohibition of polygamy against the constitutional challenge founded on 

freedom of religion.80 Here, religion was no defence to bigamy; clearly polygamy was regarded 

as a perverse and uncivilised practice.           

On the other hand, it may be argued that the validity of this argument is challengeable 

on the ground that social norms are constantly subject to change; thus, the idea that polygamy 

is a threat to the existing social structure is not in itself persuasive. Any existing social structure 

will not remain the same for eternity. With the changing social climate, it is possible that 

monogamous relationships may evolve to become polyamourous,81 and eventually, there may 

be a demand for polygamous marriages.  Indeed, many people may come to find the appeal in 

a relationship described as a “post-modern form of multi-partner relationships unburdened by 

patriarchal gender roles, heterosexual constraints, or monogamous exclusivity.”82 

I note that this is a definition of polyamory; however, the only technical difference 

between polygamy and polyamory is the lack of marriage certificates in polyamorous 

relationships. Some polyamourists may argue that they are against polygamy as they reject 

traditional notions of marriage and the idea that the state needs to ‘certify’ a relationship at 

all.83 However, there may be a demand, in the future, to solemnise such relationships.  

Nonetheless, the current position in Scotland remains that people are reluctant enough to enter 

exclusively into monogamous marriages; this is evident in the sheer variety84 of families in 

Scotland.85 Lord Penzance’s words in Hyde v Hyde only have the authority we are prepared to 

give them;86 Probert has remarked that the case is of significant historical interest and 

elucidates the attitudes of mid-Victorian England but says “nothing” about how marriage ought 

to be defined in the present.87 The statistical evidence is a strong indicator of Scotland’s 

unpredictability and, in line with the statement above, time alone will show the developmental 

upheavals Scotland may go through in terms of relationship dynamics. There could thus one 

                                                           
79 Guggenheim (n 69) at 166-167. 
80 Ibid.  
81 Polyamourous relationships are just that; there is no marriage, though there are multiple relationships within 

the same groups. He describes them as “multi-partner relationships” in M Strassberg, “The Crime of Polygamy” 

Temple Political and Civil Rights Law Review (2003) 353 at 355. 
82 Ibid. at 356. 
83 See E Clive, “Marriage: an unnecessary legal concept?” in JM Eekelaar and SM Katz (eds) Marriage and 

Cohabitation in Contemporary Societies (1980) at 79-81.  
84 Sutherland also refers to the variety of living arrangements in Scotland as “striking”. See Sutherland, Child  

Law (n 1) para 1.007. 
85 Ibid. ch 1. 
86 Probert (n 29) at 45.  
87 Ibid.  
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day be a strong case for allowing polygamy in Scots law on the basis of general social change 

and not necessarily religion, or perhaps a combination of the two.  

                              

(5) Openness to abusers 

A further reason for the condemnation of polygamy by many legal systems is that it has been 

shown to facilitate abuse and despotism. Utah v Green88 involved the plural marriages of Mr 

Green, who was prosecuted in 2000.  He had been living in an isolated desert compound with 

his five wives, some of whom were pregnant,89 in addition to having fathered twenty-five 

children,90 housed in five trailer homes.91 He was eventually convicted of four counts of 

bigamy, one of criminal non-support of his children, and one of child rape, a result of his so-

called marriage to his thirteen year-old stepdaughter.92 Mr Green relied on the same defence as 

in Reynolds;93 namely that of the assertion that polygamy was an exercise of rights protected 

under the religious liberty guarantees of the first amendment of the US Constitution. However, 

despite Reynolds having been decided almost 100 years previously,94 the Utah Supreme Court 

established that freedom of religion is insufficient to override the state interest in banning 

polygamy;95 one of the grounds96 being the necessity to ensure the protection of vulnerable 

individuals from exploitation and abuse.97 Here, it is clear that the welfare of helpless 

individuals, such as children, is of greater importance than freedom of religion. It is likely that 

Scotland would take a similar view98 as that taken in Utah v Green99 with relation to concerns 

the climate in polygamous communities is conducive to an increased likelihood of crimes 

predominantly sexual in nature occurring.  

 

B. AN ASSESSMENT OF THE CASE 

The policy concerns discussed above relative to the case for polygamy have focused principally 

upon the parties involved in the relationship. However, marriages may often lead to children, 

and any argument must therefore consider the effects upon any children from born to the 

                                                           
88 Utah v Green 99 P.3d 820 (Sup Ct, Utah, 2004). 
89 The court noted that some of Green’s wives were pregnant at the time of his conviction.  
90 Utah v Green 99 P.3d 820 (Sup Ct, Utah, 2004). 
91 Utah v Green; Sutherland, Child Law (n 1) para 11.029. 
92 Ibid. 
93 Ibid.  
94 Sutherland, Child Law (n 1) para 11.028. 
95 Utah v Green P.3d 820 (Sup Ct, Utah, 2004). 
96 The other grounds were: “regulating marriage as an important social unit”; “preventing the perpetration of 

marriage fraud”; and “preventing misuse of government benefits associated with marital status.”  
97 Utah v Green P.3d 820 (Sup Ct, Utah, 2004). 
98 This is the opinion of Sutherland: Sutherland, Child Law (n 1) para 11.029. 
99 Utah v Green P.3d 820 (Sup Ct, Utah, 2004) 
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parents involved in a polygamist marriage. Under our domestic law, children’s welfare must 

be of paramount consideration100 and this means that the legal acceptance of polygamous 

marriages remains unlikely, especially if a material and plausible danger of sexual exploitation 

can be proven to exist within polygamous marriages.  Additionally, studies have found that 

children from polygamous families may be at a greater risk of various detrimental effects: there 

is “considerable research that children of polygamous experience a higher incidence of marital 

conflict, family violence, and family disruptions than do children of monogamous families.”101  

Furthermore, the Utah Supreme Court has recently stated that polygamy “often coincides with 

crimes targeting women and children [including] incest, sexual assault, statutory rape, and 

failure to pay child support.”102 To allow polygamy could therefore be seen as a tacit facilitation 

of abuse, which would also breach our international obligations under the UN Convention on 

the Rights of the Child.103  

It has been established that, in the context of Article 8 of the ECHR, the child’s right to 

a private and family life should prevail over its parents.104 Furthermore, while the ECHR 

guarantees both the right to respect for one’s private and family life105 and the right to freedom 

of religion,106neither is unconditional.107 It should be noted that while the right to freedom of 

religion was a policy consideration in the past, this is arguably no longer the case. Lawful 

intervention is permissible where it is necessary in a democratic society for the prevention of 

crime and chaos, to safeguard health or morals, or for the protection of the rights or freedoms 

of others.108 Sutherland opines that the ECtHR might well apply the same rationale as the Utah 

Supreme Court did in Utah v Green, in establishing any of the grounds for interference to be 

fulfilled.109 Polygamy was found to be more likely to cause harmful effects, particularly in 

women and children, than monogamy, with several studies appearing to support this position.  

Women in polygamous marriages are at higher risk of low self-esteem, in addition to 

                                                           
100 The welfare principle is present throughout the Children (Scotland) Act 1995. Indeed, the United Nations 

Convention on the Rights of the Child only requires consideration of a child’s welfare to be ‘a’ paramount 

consideration, in contrast to our domestic legislation, which requires a child’s welfare to be ‘the’ paramount 

consideration relating to any decisions made about him or her. 
101 S Elbedour, AJ Onwuegbuzie and M Alatamin, “Behavioral Problems and Scholastic Adjustment among 

Bedouin-Arab Children from Polygamous and Monogamous Marital Family Structures: Some Developmental 

Considerations” Genetic, Social, and General Psychology Monographs (2003) 129 at 137. 
102 M Strasser, “Marriage, Free Exercise, and the Constitution”, Law and Inequality vol 26 (2008) at 88. 
103 There would be a breach of Art 3(1) of the UNCRC.   
104 Yousef v the Netherlands [2002] 3 FCR 577.  
105 Art 8 ECHR. 
106 Art 9 ECHR.  
107 Sutherland, Child Law (n 1) para 11.029. 
108 Ibid.  
109 Ibid.  
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depression, than women in non-polygamous relationships.110  Moreover, women in 

polygamous marriages have also been found to be at an increased risk of sexual transmitted 

diseases, including AIDS. One study of 1,153 Nigerian men and women found that men with 

three or more wives more likely to engage in extramarital sex and were at greater risk of 

contracting sexual diseases and infecting their wives than men with one or two wives.111 There 

is also evidence that those women may enjoy less marital satisfaction and “more problematic 

mother-child relationships.”112 It can be seen that the recognition of polygamous marriages 

may be incompatible with our welfare-driven attitude towards children and with the 

corresponding legal norms.  

Naturally, it is unreasonable to assert that every polygamous family will be involved in 

crimes of a sexual nature.  While it has been argued that one of the most significant strengths 

of polygamy seems to be the “support and assistance of other women” and the chance to share 

the childcare responsibilities,113 the notion that childcare is shared in such a setting indicates a 

need for regulation. It goes without saying that if polygamy was to be incorporated into the 

Scottish legal system, children would require further protection and it might then be necessary 

to afford a child’s third, fourth and fifth parents legal recognition.   

This indicates that creating several legal links is unnecessary and may be seen as 

contrary to the ‘no-intervention’ principle.114 This is a pinnacle of modern Scots child law and, 

in the interest of protecting their welfare, the Scots legal system ought not to recognise 

polygamous marriages on the ground that this would breach our requirements to protect the 

best interests of the child both under both domestic law and international obligations. However, 

there is an argument to be made that recognition of multiple parties with parental rights and 

responsibilities may enhance rather than endanger the welfare of the child – having access to 

an increased number of supportive adult figures may benefit the child.115  

 

                                                           
110 A Al-Krenawi and V Slonim-Nevo, “The Psychosocial Profile of Bedouin-Arab women”, Families in Society 89:1 

(2008) 139 at 149. 
111 TM Mitsunaga, AM Powell, NJ Heard, and UM Larsen “Extramarital Sex among Nigerian Men – Polygyny 

and Other Risk Factors’”, Journal of Acquired Immune Deficiency 39 (2007) 478 at 488. 
112 Al-Krenawi et al. (n 110) at 148.  
113 I Altman and J Ginat, Polygamous Families in Contemporary Society (1996) 440. 
114 The no-intervention principle is present in the Children (Scotland) 1995 Act. This is to say that no Court  

order is to be made relating to a child unless the court considers that to do so would be better for the child than  

making no order.  
115 I Tucker for The Guardian, “Susan Golombok: Three-parent families can be as good as two” (7 October 2012), 

available at: http://www.theguardian.com/science/2012/oct/07/three-parent-families-susan-golombok.  
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C. CONCLUSION 

Evidence suggests that the concept of plural marriage does not come without weighty 

repercussions for all the parties involved, not least the children resulting from such unions. We 

have seen the express disapproval by the Committee and the Convention on the Elimination of 

Discrimination Against Women of the effects of polygamy on women. Aside from case law 

examples of the issues arising from polygamous marriages in other jurisdictions, we have seen 

that there are many more demerits than merits of polygamy; in particular with respect to 

women’s equality rights and children’s welfare. The notion that people are free to set up 

whatever relationship they want is a valid one – provided it is lawful – and therefore, it is 

argued, there is no need for legal recognition of polygamy. It is evident that there is no 

discrimination of different culture, or at least not on arbitrary grounds. Scots law does not 

recognise this practice because our policy reasons dictate that it is dangerous and undermines 

women. Even if the women in such polygamous marriages are content with the extent of their 

rights and do not feel patronised; the issue of the child’s welfare still stands. As this is the 

highest priority of Scots child law, this means that any decision made by courts in respect of it 

seeks to serve it needs as well as possible, even in the face of social advancement of society.  

Arguably, accommodating polygamy within our legal system could amount to a failure to 

protect our children, and consequently the futures of our people.  
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Written or unwritten? A comparison between the British 

constitution and the Swedish constitution 

Rachael Lusk* 

A. INTRODUCTION 

To introduce the subject simply, a constitution is the body of “rules and practices that determine 

the composition and functions of the organs of central and local government in a state and 

regulate the relationship between the individual and the state.”1 Sweden has a written 

constitution made up of four fundamental laws: The Instrument of Government (1974:152), 

The Freedom of the Press Act (1949:105), The Fundamental Law on the Freedom of 

Expression (1991:1469), and the Act of Succession (1810:0926). In contrast, the United 

Kingdom has a constitution which is unwritten: there is no single constitutional document, but 

rather a mix of statutes, constitutional conventions, and court precedents.  

The purpose of this work is to examine the characteristics of written and unwritten constitutions 

through the comparison of two European states: Sweden and the United Kingdom. The article 

addresses the following question: Does a written constitution have any advantages over an 

unwritten one?  

This article argues that the UK has something to learn from Sweden, particularly with 

regard to combining strong parliamentary government with an improved, but nonetheless 

flexible system for protection of constitutional rights. In order to delimit the scope of enquiry, 

a study of the Swedish constitution is confined to only one of the four fundamental laws: the 

Instrument of Government. A study of the British Constitution does not consider the impact of 

devolution. 

This work begins with a background section which provides a brief overview of the 

importance of constitutions. The treatise comprises of two parts. The first part examines the 

Swedish constitution. It begins with a brief historical outline focusing on the birth of modern 

constitutional practise in the year 1809 and proceeding with a discussion of the developments 

in the 1974 Instrument of Government. The second part attempts to elucidate the complex and 

fragmented UK constitution and the history of its evolution. The final part consists of an 

analysis evaluating the propositions set out in the treatise. The advantages of the Swedish 

                                                           
* Rachael Lusk is an LL.B. student at the University of Edinburgh. This article is based on research carried out 

whilst visiting Lund University, Sweden, as an Erasmus exchange student. 
1 EA Martin and J Law (eds), Oxford Dictionary of Law, 6th edn (2006).  
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written model are weighed against the disadvantages of the British and vice versa, and the 

article concludes with an opinion that a written constitution is structurally superior as a means 

of protecting the rights and freedoms of its citizens in modern society.  

 

B. THE IMPORTANCE OF CONSTITUTIONS 

In this section, the importance of constitutions in modern day society are discussed, 

highlighting the nature of various constitutions and explaining the role they play in upholding 

the rule of law. 

The word ‘constitution’ cannot be easily defined as its interpretation varies from 

country to country. Generally though, “Constitutions are codes of norms which aspire to 

regulate the allocation of powers, functions and duties among the various agencies and officers 

of government, and to define the relationships between these and the public.”2 Constitutions 

have no set structure; one could say that they come in all shapes and sizes. Most are ‘written’ 

i.e. codified in a single document. Some are ‘unwritten’ i.e. drawn from a collection of different 

sources including the common law and constitutional conventions. Others are long and 

detailed, such as the Indian Constitution, and some are relatively short, such as the US 

Constitution. Almost all modern states have their constitutional rules codified in a single 

document. Prime examples are the US and the French Constitutions. ‘Unwritten’ constitutions 

also exist but are rare. Indeed, the UK, New Zealand and Israel are the only countries in the 

world which operate without a written constitution. It may be more accurate to describe the 

UK constitution as ‘uncodified’ rather than unwritten because is consists of a variety of 

different sources including written statutes, treaties, judicial decisions and conventions. 

 The constitution plays an important role in the regulation of state power, and is vital for 

the effective governance of a country. It controls the machinery of government and, in 

particular, the relationship between the legislature, the executive and the judiciary. A 

constitution is necessary to uphold the rule of law. By following the rules set out in the 

constitution, decisions made by state institutions are considered legitimate. “Constitutional 

Law is the fountain head from which other laws flow and derive validity.”3 Moreover, a form 

of social contract is created between the government and its citizens by limiting the power of 

the branches of government in order to safeguard the rights and freedoms of its citizens. In 

Sweden, the freedoms are set out in Chapter 2 of the Instrument of Government 1974. In the 

                                                           
2 SE Finer, V Bogdanor and B Rudden, Comparing Constitutions (1995) 1. 
3 D Pollard, N Parpworth and D Hughes, Constitutional and Administrative Law: Text with Materials, 4th edn 

(2007) 1. 
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UK, the Human Rights Act 1998 codifies the protections of the European Convention of 

Human Rights into UK domestic law. However, since it has not been entrenched in the UK, it 

has no constitutional status and can therefore be repealed.  

 A constitution establishes the framework of political activity within a state. In most 

written constitutions one of the fundamental provisions is that the framework can only be 

changed by a special procedure. For example, in Sweden, change to a fundamental law can 

only take place after two identical decisions by the Riksdag (the Swedish Parliament) which 

are separated by a general election or by a referendum with a certain level of support. The idea 

is that, if the citizens do not approve the amendment by the first parliamentary vote, then they 

can elect a different parliament at the election, which may reach a different outcome.4  

 Arguably, the constitution may also have a symbolic function.5 This is particularly 

evident in the US Constitution (the oldest constitution) in the world and the Norwegian 

Constitution (the second oldest). It is submitted that a constitution has the ability to unify the 

nation, as each and every person is protected by the same set of values. The sense of political 

identity can make people feel like they belong to the county and may increase the interest and 

involvement in the countries governance.  

 To conclude, a constitution is not only important but is also essential to the effective 

governance of a country in modern society. Its importance can be illustrated in five main 

respects although this list is by no means exhaustive. The first is that is establishes the structure 

of the state and its organisations and controls the division of powers between the branches of 

government. The second is the ability to protect fundamental rights and freedoms. The third is 

that it sets out basic principles which, if followed, legitimise the use of power by state officials, 

thereby upholding the rule of law. The fourth is the special procedure for amendment which 

underpins the constitutional importance of its provisions. The fifth is the symbolic function 

which can help to unify a nation and create a sense of political identity.  

 

C.  THE SWEDISH CONSTITUTION 

(1) Historical development 

When King Charles XII died in an invasion of Norway in 1718 without an heir, the era of 

autocratic monarchy in Sweden was brought to an end. This marked the start of a period called 

the ‘Age of Liberty’. The crown was passed to his sister, Ulrika Eleonora, on the condition that 

                                                           
4 L Carlson, The Fundamentals of Swedish Law (2009). 
5 R Bradfield, The Constitution of Sweden: The Fundamental Laws and the Riksdag Act (2012) 11. 
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she approved a Government Form increasing the powers of parliament.6 Hence, the eighteenth 

century witnessed a much more influential parliament which seized the opportunity to reduce 

monarchical powers to a mere ceremonial function. Out of the Age of Liberty came many 

constitutional innovations including the Freedom of the Press Act in 1766. It was given the 

status of fundamental law and safeguarded freedom of speech in printed form. However, when 

Gustav III became king in 1771, he carried out a bloodless revolution and brought an end to 

the Age of Liberty. He sought to seize power from the government and to restore royal 

autocracy. In doing so, he removed the fundamental laws of the last century by a government 

ordinance and replaced the Freedom of the Press Act with stricter legislation.7 

 At the beginning of the 19th century, Sweden was in crisis once again. King Gustavus 

IV was forced to abdicate following the last Russian war in which Finland was lost to Russia. 

Out of this chaotic period emerged a new constitution; the 1809 Instrument of Government. 

This was to last for more than one and a half centuries and was the second oldest constitution 

in the world before its replacement in 1974.8 

 

(a) The 1809 Constitution 

The 1809 constitution was an attempt to find a middle ground between the two extremes which 

had characterised the 18th century. The founding fathers wanted to steer clear of the excessive 

executive power of the absolute monarchy regime, but also to prevent the excessive 

parliamentary power of the Age of Liberty. Petersson argues that “[with] the 1809 constitution, 

Sweden took a step into a constitutional monarchy, that particular hybrid form of regime that 

characterised several European countries during the 19th century.”9  

 The constitution in 1809 consisted of four fundamental laws. The first was the 

Regeringsformen (or Instrument of Government) which established a division of powers 

between the executive and legislative branches. Legislative power was shared equally between 

the King and the Rikstag (Article 87) except regarding taxation which was reserved solely to 

parliament (Article 57-77). Importantly, it laid down a procedure for amendment- it could be 

altered or repealed by decision of the king and two parliamentary sessions.10 The second was 

the Riksdag Act of 1810 which contained rules on the internal workings of parliament. This 

                                                           
6 M Tiberg, F Sterzel and P Cronhult, Swedish Law (1994) 32. 
7 Tiberg et al., Swedish Law (n 6) 33. 
8 O Petersson, “The Swedish 1809 Constitution” published by the Swedish Centre for Business and Policy Studies 

(2009) at 2, available at: http://www.olofpetersson.se/_arkiv/skrifter/rf1809.pdf.  
9 Ibid. at 3. 
10 Ibid. at 13. 
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was a fundamental law until 1974. Today it is considered a higher law, sitting somewhere 

between fundamental and ordinary law. The third was the Freedom of the Press Act 1810. The 

fourth is the Act of Succession of 1810 which remains in force today. It accepted one of 

Napoleon’s generals, the French Marshal Bernadotte, as Crown Prince of Sweden. In 1980, the 

Act of Succession was amended to include female succession.  

 

(b) After 1809 

The Constitution of 1809 remained in place for 165 years and during that time underwent many 

changes. In the year 1959 it was calculated that from the 114 Articles, only 13 remained 

identical to the wording in the original document.11 Constitutional practice often conflicted 

with the text and many of the Articles became completely inoperable, i.e. nobility (Article 37) 

and Market rates (Article 75).12 Between 1809 and 1974, democracy and parliamentarianism 

became the foundation of the Swedish government, but the document contained no reference 

as such.  

 In the 1950s, the 1809 constitution’s ability to function effectively in the modern state 

was brought into question. Reforms were demanded by the opposition in parliament and 

received widespread support.13 A parliamentary commission was set up in 1954 and, after a 

thorough investigation, decided that a new constitution would be easier to implement than 

trying to modernise the obsolete document of 1809. After ten years of deliberation they 

concluded that it was time to replace the constitution.14 

 

(2) Instrument of Government 1974 

As mentioned above, Sweden has a written constitution which is composed of four fundamental 

laws. However, the composition has changed since 1809. The Riksdag Act no longer has 

constitutional status. Instead, the Fundamental Law on the Freedom of Expression 1991 takes 

the position of the fourth law. In this section, discussion will be limited to the Instrument of 

Government 1974 (hereinafter: the Instrument), which contains the central provisions and 

which closely resembles the constitutions of other countries.   

 

(a) Popular sovereignty  

                                                           
11 N Herlitz, “Regeringsformen i nutida författningsliv: erfarenheter från 1939–1955”, in E  

Fahlbeck (ed) 1809 års regeringsform: Minnesskrift till 150-årsdagen den 6 juni 1959 at 152. 
12 Petersson (n 8) at 14. 
13 Tiberg et al., Swedish Law (n 6) 44. 
14 Sveriges statsskick, 1, Lagförslag (Stockholm: Författningsutredningen, VI, Statens offentliga  

utredningar, SOU 1963:16, 1963), 10 ff. 
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Chapter 1 of the Instrument lays out the basic principles of the form of government. 

Fundamental to the constitution, is the principle of representative democracy and popular 

sovereignty, which is established in the first sentence of the Instrument. It reads, “All public 

power in Sweden proceeds from the people” and continues, “Swedish democracy is founded 

on the free formation of opinion and on universal and equal suffrage.” (Chapter 1, Article 1).  

Although the people are not directly involved in decision making, they are represented by the 

Riksdag (RF 1:4) and local self-government. 

 

(b) Separation of powers 

As mentioned, Popular Sovereignty is the overarching constitutional principle under the 

Instrument. Consequently, this model departs from the original separation of powers doctrine 

which characterised the Instrument of Government in 1809. The system of government under 

the 1809 constitution was a constitutional monarchy which established a division of powers 

between the executive (king) and the legislature (Riksdag). They had joint power over 

legislation and the king still held a central role in government. The system under the 1974 

Instrument has moved firmly towards a parliamentary democracy which means that, in 

Sweden, most public power rests with the parliament.15 The Riksdag determines state taxes, 

decides how state funds shall be employed and examines and scrutinises the work of the 

government. The Riksdag is also the sole legislative body whereas Government Ordinances 

have a lower status in the hierarchy of legal norms. Since the Swedish Constitution is not 

influenced to any great extent by the separation of powers, there is no clear distinction between 

the judiciary and the administration. This is illustrated by the shared Chapter 11 of the 

Instrument16 and has led to administrative issues being decided by the court and vice versa.17 

Justices of the Supreme Court and Supreme Administrative Court serve as members of the 

Council on Legislation- a body which forms an opinion on proposed legislation. Therefore, 

Sweden does not strictly follow the traditional concept of separation of powers where the three 

branches of government have defined powers in a system of checks and balances.  

 

(c) Rule of law   

                                                           
15 S Stromholm, An Introduction to Swedish Law, 2nd edn (1988) 57. 
16 The recent Constitutional Reform Committee considered devoting a special Chapter in the Instrument to the 

courts: SOU 2008:125. En reformerad grund-lag. (See: A Seibert-Fohr, Judicial Independence in Transition 

(2012) 215.) 
17 Seibert-Fohr, Judicial Independence (n 16) 215. 
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Also fundamental to the 1974 Instrument is the rule of law. The last sentence of Article 1 

articulates that Sweden adheres to the rule of law. The requirements of the rule of law are set 

out concisely within the Instrument’s provisions. Importantly, the government is held 

accountable to parliament (RF 1:6), there is access to justice in a court of law (RF 1:8) and 

fundamental rights are protected (Chapter 2). Further enactments can be found in Chapter 2, 

Articles 9-11 and set out the position on, for example, deprivation of liberty, retroactive 

sanctions and the fairness of legal proceedings. 

 

(d) Rights and freedoms 

When the Instrument was passed in 1974, the intention was to have a small list of rights in the 

Chapter dealing with delegation of legislative powers. The Liberal government at the time 

believed that the democratic process was sufficient to protect fundamental rights and they were 

of the view that constitutional rights protection should not stand in the way of effective 

government. In 1973 the issue of rights and freedoms within the constitution was still being 

vigorously debated. Many argued that the provisions were too broad and provided insufficient 

protection. A commission of inquiry was set up and after investigation they suggested that the 

Chapter be entirely reworded; the number of freedoms should be increased and protection 

should be strengthened. Over a number of years, parliamentary committees developed the 

Chapter and in 1979/80 reform took place. Chapter 2 now contains twenty-three Articles on 

fundamental rights and freedoms which protect citizens regardless of origin, sex or age. These 

include the freedom of expression, freedom of information, freedom to demonstrate, freedom 

of worship, and protection against discrimination. Moreover, there is an absolute protection 

from capital punishment, corporal punishment and torture (RF 2:4, 2:5). In 1994 the Chapter 

was amended to incorporate the ECHR into Swedish law.  

 

(e) Monarchy  

Another distinctive feature of the Swedish Constitution is the position of the monarch as head 

of state (RF 1:5). The monarch in Sweden under the Instrument has no political power. Instead, 

their role is merely ceremonial. For example, the Head of State opens parliament and presides 

over meetings of the Advisory Council on Foreign Affairs (RF 10:12).   

 

(3) Summary  

To briefly summarise, the Swedish Constitution has developed though history in response to 

its political context. Whilst the seventeenth and eighteenth centuries were characterised by 
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autocratic monarchy on the one hand, and parliamentarianism on the other, the 1809 

constitution sought a compromise between the two extremes. This constitution was to remain 

in place for over one and a half centuries. However, over time the Instrument of Government 

of 1809 became obsolete and irrelevant to the modern practices of government. After many 

years of deliberation it was decided that replacement was necessary. Today the main 

constitutional principles of the Swedish Constitution are contained in the Instrument of 

Government of 1974. The document is founded on the fundamental principle of popular 

sovereignty, which simply means that power flows from the people. As such, Sweden does not 

follow a strict policy of separation of powers which is dominant in many other jurisdictions. 

Sweden is a parliamentary democracy in which the people are represented by the Riksdag. 

Moreover, the text indicates a high respect for the rule of law as is stated in the first Article: 

“Public power is exercised under the law.” A Chapter on rights and freedoms is also included 

within its framework. 

 

D. THE BRITISH CONSTITUTION   

(1) Historical development  

The history of the unwritten British Constitution provides an interesting comparison with 

Sweden. Britain has not experienced any major political upheaval which has made it necessary 

to alter the basic structure of the constitution. Rather, it exists through ‘evolution not 

revolution’18 and so constitutional principles are drawn from various sources in history.  

 British constitutional government is often traced back to the year 1215 when King John 

was forced to sign the Magna Carta. It was a peace treaty between the king and his Barons 

which resulted in a decline of power on the part of the king. Chapter 29 states: 

 

“No Freeman shall be taken or imprisoned, or be disseised of his freehold, or liberties, 

or free customs, or be outlawed, or exiled, or any other wise destroyed; nor will we not 

pass upon him, nor condemn him, but by lawful judgement of his peers, or by the law 

of the land.”19  

 

The fundamental principle derived from the document is that no one, including the king, 

is above the law; a feature which remains central in the constitution today.  

 The Glorious Revolution in 1688 is considered another major event in British 

                                                           
18 Pollard et al., Constitutional Law (n 3) 4. 
19 Ibid. 5.  
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constitutional history. Catholic King James II was replaced with his Protestant daughter and 

her husband, William of Orange. It is a landmark event in the move towards parliamentary 

democracy and constitutional monarchy. This is because, when Mary and William accepted 

the throne in 1689, they also accepted a declaration of rights. Whilst it defined and protected 

certain individual rights, its main focus was on the relationship between parliament and the 

monarchy. Wicks, argues that the revolution is not widely appreciated for its impact on the 

constitution. She writes, “The year 1688 lives on in our constitution through the principles of 

liberty, parliamentary supremacy, and constitutional monarchy.”20 From 1688 onwards the 

prerogative powers of the monarch have been gradually reduced so that the Queen now serves 

largely as a figurehead.21 Statute became supreme to prerogative and the revolution recognised 

individual rights and the need to restrict abuse of power by government. These features still 

hold a fundamental position in the British constitution today.  

 The Acts of Union in 1707 united Scotland and England in one kingdom called Great 

Britain. Attempts had been made to bring about political union in 1606, 1667, and 1689 but it 

was not until the 18th century that both countries found reason for it. The reason was not due 

to good relations but rather a necessary arrangement to maintain peace. Kishlansky argues; 

“The Scots could not prosper without English trade, nor the English without security on their 

Northern border.”22 Consequently, a new union state was formed which changed certain 

aspects of the constitution. The independence of the Scottish legal system, the establishment 

of the Church of Scotland and the Church of England, freedom of trade and the protection of 

private rights in Scotland are amongst some of those changes.23 

 The path towards modern constitutional Britain continued with the Reform Act of 1832 

which began the development of modern democratic representation. The electorate rose from 

500,000 to 813,000 people (still only one in seven adult males having the vote).24 The change 

was not dramatic but it was an important start and the percentage of adult males entitled to vote 

rose steadily. After the Second Reform Act in 1867, the franchise was extended to virtually all 

male town householders.25  

 Recent constitutional developments have come by way of the UK parliament’s 

enactment of the European Communities Act in 1972 and Britain’s membership in the 

                                                           
20 E Wicks, The Evolution of a Constitution: Eight Key Moments in British Constitutional History (2006) 11.  
21 The Queen does have some residual powers, for example, she plays an active role in the formation of a 

government in the event of a hung parliament. 
22 M Kishlansky, A Monarchy Transformed- Britain 1603- 1714 (1996) 328.  
23 Wicks, Evolution of a Constitution (n 20) 196. 
24 Pollard et al., Constitutional Law (n 3) at 17. 
25 Ibid. at 17. 
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European Economic Community (now the European Union) in 1973. The supremacy of EU 

law called for a complete rethink of the constitutional principle of parliamentary sovereignty. 

This will be discussed below. 

 

(2) The modern constitution: Constitutional principles 

As mentioned above, Britain does not have one single document called The Constitution due 

to the fact that the system has developed over centuries without major political disturbance.  

The British constitution is uncodified i.e. drawn from a combination of statutes, decisions of 

the courts, law and custom of parliament, royal prerogative, law of the European Union and 

obligations under the European Convention on Human Rights. This section aims to briefly 

outline some of the important aspects and principles on which the modern constitution is based.  

 

(a) Constitutional conventions 

In order to understand the uncodified UK Constitution, one must appreciate the significance of 

conventions. Constitutional conventions are unwritten rules which consist of “conventions, 

understandings, habits or practices which, though they may regulate the conduct of... officials, 

are not in reality laws at all since they are not enforced by the courts.”26 A convention has no 

legal basis, but they fill in the gaps of government operation which are not otherwise regulated. 

An example is Royal Assent – the convention prescribes that once an Act of Parliament has 

been passed, the King or Queen will not withhold royal assent to those bills (assent has not 

been refused since 1708). Another is that the Prime Minister must be from the House of 

Commons rather that the House of Lords. Convention also provides that a minister must be a 

member of parliament. Perhaps the most important non-legal rule is the convention of 

ministerial responsibility. Individual ministerial responsibility means that a cabinet minister 

must take ultimate responsibility for their ministerial department. Collective ministerial 

responsibility means that all members of cabinet must publically support the decisions made 

by government even if they do not agree. Despite the fact that a constitutional convention is 

not legally binding, they play a key role in holding government to account.  

 

(b) Parliamentary sovereignty 

In the UK, the Westminster Parliament is the sovereign law-maker. Thus, an Act of Parliament 

is the highest form of law within the constitution. According to Dicey, the parliament can make 

                                                           
26 AV Dicey, Introduction to the Study of the Law of the Constitution, 9th edn (1959) 23. 
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and unmake any law, regardless of its content.27 Ordinary or trivial laws are passed in exactly 

the same way as laws of constitutional importance. The second part of Dicey’s theory states 

that a statute passed by parliament cannot be challenged or declared invalid in a court of law. 

This is known as the ‘enrolled bill rule’ and was applied in the case of Edinburgh and Dalkeith 

Rly Co v Wauchope.28 A landowner affected by a railway construction, applied to the court to 

have legislation invalidated, because the affected parties had not been given notice. The court 

replied that:  “All that a court... can do is look to the parliamentary roll: if from that it should 

appear that a Bill has been passed by both Houses and received Royal Assent, no court... can 

inquire into the mode in which it was introduced... or what passed... during its progress in its 

various stages through parliament.’29  

 

(c) Separation of powers  

The separation of powers is a theory that power should be distributed between the three 

branches of government- the legislature, executive and judiciary and each should operate 

independently. Much of the doctrine stems from the French theorist Montesquieu, who argued 

“all would be lost if the same man or same ruling body... were to exercise these three powers, 

that of law-making, that of executing the public resolutions, and that of judging crimes and 

civil causes.”30 In the UK, the separation of powers represents a balance of powers rather than 

a strict and formal separation. Prior to 2005, the Office of Lord Chancellor was rather 

controversial. He had a role in all three branches of government; he was a cabinet member, 

presiding officer of the House of Lords, and the head of the judiciary. Furthermore, the House 

of Lords was not only a chamber of parliament but was also the nation’s highest court. Such 

an evident lack of separation came under scrutiny, especially in terms of Article 6 of the ECHR. 

The Constitutional Reform Act 2005 removed the Lord Chancellors position as head of the 

judiciary and created an independent Supreme Court, intending to formalise the separation of 

powers. However, many of the functions of the government branches are still intertwined. This 

is especially true with regards to the legislature and the executive as the Prime Minister and 

their cabinet ministers are also members of the House of Commons. 

 

(d) The Royal prerogative 

                                                           
27 AV Dicey was an Oxford Law Professor in the 1880s who articulated his theory of parliamentary sovereignty 

in his celebrated textbook, An Introduction to the Study of the law of the Constitution (n 26). 
28 Edinburgh and Dalkeith Rly Co v Wauchope (1842) 8 Cl & Fin 710, 8 ER 279, HL. 
29 Ibid. 
30 Baron de Montesquieu, The Spirit of Laws (1748) book XI, ch 6. 
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The Royal Prerogative is another unwritten aspect of the British constitution which derives 

from the Common Law. It relates to the powers possessed by the Crown, either by the Queen 

personally or exercised on her behalf by the executive. The scope is difficult to define as there 

is no concise list of prerogative powers. The lack of certainty in this area arguably contravenes 

the rule of law.31 Under the Royal Prerogative, the monarch can call and resolve parliament, 

can appoint the Prime Minister and other ministers, and can even declare war as the commander 

in chief of the armed services. However, as discussed above, much of these powers are tightly 

restricted by constitutional convention.  

 

(3) Summary 

To conclude, the nature of the British Constitution is unusual in that there is no document which 

defines the fundamental law. However, a historical study can reveal certain events which have 

helped to shape the constitution into the form it is today. Dating back to 1215, the Magna Carta 

limited the powers of the monarch by enshrining the importance of the Rule of Law. In 1688, 

the Glorious Revolution established an important step towards parliamentarianism and 

constitutional monarchy as the Bill of Rights redefined the relationship between King and 

parliament. The Acts of Union in 1707 brought together the kingdoms of Scotland and England 

to form a political union called ‘Great Britain’ and in the 19th century, the Great Reform Act 

paved the way towards representative democracy. Today, The British constitution is an 

assemblage of laws deriving from custom, convention, practise, court precedents and statutes. 

It is founded on the principles of parliamentary sovereignty, the rule of law, separation of 

powers and royal prerogative.  

 

E. ANALYSIS 

This section will seek to establish the advantages of a written constitution over its unwritten 

counterpart by presenting a number of arguments. In doing so, it will bear in mind a number of 

equally plausible counter-arguments in favour of the unwritten model. 

 

(1) ‘Higher law’ 

Some modern critics doubt whether a constitution in Britain really exists at all. Ridley argues 

that a constitution cannot exist if it is not embodied as ‘higher law’ as it is forever threatened 

by the unrestricted powers of parliament which can change the rules by simply passing ordinary 
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legislation.32 Law passed by the UK parliament is the highest form of law and is 

unchallengeable in the courts. The exception is where the parliament has chosen to limit itself. 

For example, the incorporation of EU law through the European Communities Act 1972 (ECA) 

has permitted the European Court of Justice to strike down domestic laws which are in conflict 

with EU law.33  

 The protection of constitutional rights in Sweden should stand as an aspiration for 

change. As discussed above, the historical development of the two states differ considerably 

yet both have a strong attachment to parliamentary democracy. In Sweden, democracy and 

popular sovereignty are articulated precisely in the first Article of the Instrument of 

Government. In the UK, the lack of a constitutional document portrays a lack of popular 

sovereignty as Ridley argues; “it may look as if Britain benefitted from peaceful transition, but 

it left us without any limitations on Parliament. Equally serious … it seems to have left us 

without any way of establishing an entrenched constitution … should we wish to limit the 

powers of parliament."34 The absence of ‘higher law’ makes it almost impossible to ensure that 

individual rights are protected from legislative infringement by the parliament. Cameron 

writes, “those in the UK interested in combining strong parliamentary government with an 

improved, but nonetheless flexible system for protection of constitutional rights have 

something to learn from Sweden.”35  

 

(2) Strict amendment v flexibility  

Written constitutions are often criticised for their inflexibility and the practical difficulty of 

amendment. This is especially true with respect to the entrenched US constitution, as 

mentioned in the first Chapter. On the other hand, an unwritten constitution has the advantage 

of being very flexible and adaptable. Modern practices and operations can become part of the 

constitution through conventions, customs and traditions. As a result, British politics is not 

restricted by the dead hand of the constitution.36  

 However, the Swedish system proves that a written constitution need not be 

characterised by such rigidity. Rather, in Sweden, amendment to the provisions of the 

constitution is relatively simple and is set up to encourage constitutional reform where 

                                                           
32 FF Ridley, “There is no British Constitution: A Dangerous Case of the Emperor’s Clothes” (1988) 41 

Parliamentary Affairs 340 at 346. 
33 The Queen on the Application of Factortame & Others v The Secretary of State for Transport [2002] EWCA 

Civ. 932. 
34 Ridley (n 32) at 348. 
35 Ibid. at 488. 
36 MJ Klarman, “Antifidelity” 70 Southern California Law Review 381 (1997) at 381. 
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necessary. Two votes by simple majority with an election in between are all that is required. 

The special process of amendment is not overly difficult yet still has the ability to uphold the 

significance of the fundamental laws by allowing the people’s voice to influence the decision 

making process.  

This stands in contrast to the position in the UK where there is no special mechanism 

for constitutional change. A simple act of parliament can unmake any law. Many argue that 

flexibility makes it easy to adapt to modern society but the downside is that it affords no strong 

protection to constitutional principles. A certain extent of inflexibility is the only way to 

achieve this and it is submitted that Sweden achieves the correct balance. 

 

(3) Clarity v flexiblity  

A written constitution is essential for clarity and stability. It provides a single source from 

which not only lawyers, but also ordinary citizens, may find the law by which they are 

governed. Lord Scarman argues that “today our [British] constitution is not “unwritten” but 

hidden and difficult to find.”37 Furthermore, Dicey wrote that a British writer on the 

constitution has “good reason to envy professors who belong to countries such as France … or 

the United States, endowed with constitutions on which the terms are to be found in printed 

documents, known to all citizens and accessible to every man who is able to read.”38 It is true; 

the British constitution has become tangled and is unambiguously a mess. A codifying measure 

would allow citizens to understand how the constitution works and have access to a framework 

against which government actions could be judged.  

 However, written constitutions are not always as clear and stable as one might assume, 

especially as they get older. The terms and procedures can be very complicated and 

interpretation of a written constitution can be just as difficult as an unwritten one. Where a 

constitution is relatively short people start to question what the constitution means. In the US, 

for example, the Constitution includes over two centuries of judicial decisions, which leaves 

full knowledge of the constitution the preserve of an elite legal profession. 

 

(4) Limiting state power 

In Sweden, the written constitution acts as a limitation on state power. It ensures that the 

government operates in accordance with established rules. In 2010, amendments were made to 

                                                           
37 L Scarman, Why Britain needs a Written Constitution (1992) 4. 
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the 1974 Instrument which strengthened the procedure of judicial review (Ch 12, Art 10) so 

that if a provision conflicts with a rule of fundamental law, that provision shall not be applied. 

In comparison, the UK executive has arguably become too powerful. It was stated by Lord 

Hailsham that the British political system had become an “electoral dictatorship.”39 If the 

government command a large enough majority in the House of Commons, they can effectively 

pass any law they like. If one of the aims of a constitution is to limit government power then it 

becomes problematic when the government itself can adapt the constitution at will. A written 

constitution, based on the Swedish model, could implement a proper system of checks and 

balances to solve the democratic deficit exhibited by the UK.  

 On the other hand, matters of constitutional importance in unwritten constitutions are 

usually decided by elected officials, rather than unelected judges. Written constitutions depend 

on a strong judicial role to interpret and implement the terms of the constitutional document 

which may be deemed undemocratic since judges enjoy only the indirect democratic legitimacy 

of having been appointed by elected representatives. The US Constitution is the best 

comparison as the Supreme Court has the power to strike down any act of Congress. 

 

(5) Greater protection of fundamental rights and freedoms 

A written constitution has the ability to entrench civil liberties, offering greater protection to 

the subjects of the law. As mentioned above, the Swedish system of judicial review allows the 

court to set aside legislation which infringes a fundamental right. The ECHR has also been 

incorporated into Swedish Law by amendment in 1995.40 The unwritten constitution does not 

specifically express individual rights and freedoms and neither is it possible to entrench them. 

Although the domestic impact of the ECHR has been enhanced by the Human Rights Act 1998, 

the courts only have the power to declare domestic legislation ‘incompatible’ with the Act, but 

cannot declare it invalid. Moreover, because of the dominance of parliamentary sovereignty in 

the UK, the parliament has the ability to repeal the legislation reflecting the unstable nature of 

the protection of rights. 

 

(6) Evolution 

If it’s not broke- why fix it? The British constitution has evolved over centuries and despite the 

occasional controversy it has developed and matured into a modern and workable democratic 

                                                           
39 See, Q Hailsham, The Dilemma of Democracy, (1978) Ch. 20; Scarman, Written Constitution (n 38) 6-7. 
40 Act concerning the European Convention for the Protection of Human Rights and Fundamental Freedoms 
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state. Most countries with a written constitution have had little choice in the matter. Barber 

submits that “when a territory gains independence or there is a radical break with the old 

constitutional order, the creation of a written constitution is almost unavoidable.”41 The 

constitutional principles of an unwritten constitution develop naturally rather than artificially. 

Nonetheless, as demonstrated in this article, there are numerous reasons why an unwritten 

constitution is disadvantageous in practice.  

 

 

F. CONCLUSION  

Does a written constitution have any advantages over an unwritten one? To answer that 

question directly: Yes, a written constitution has many advantages over an unwritten one.  

 Sweden has a system capable of complete protection of basic constitutional principles; 

the UK does not. This is because a written constitution differentiates between ‘higher law’ and 

‘ordinary law’ which limits the law-making powers of parliament. In contrast, parliamentary 

sovereignty—which is the cornerstone of the British constitution—has enabled the parliament 

and the government to become too powerful, some may even call it an ‘elective dictatorship.’ 

Sweden proves that a written constitution can operate a special amendment procedure without 

it becoming rigid, paralysed and difficult to amend. A written constitution ensures clarity and 

stability, it limits state power and it protects fundamental rights and freedoms. On the other 

hand, an unwritten constitution is flexible and adaptable through the use of constitutional 

conventions. It has evolved through time and has produced a workable and democratic state.

 Overall, however, the advantages of a written constitution far outweigh those of an 

unwritten one. In modern society, a written constitution is the best way to protect the rights and 

freedoms of individuals against abuse by the state. 

 

                                                           
41 NW Barber, “Against a Written Constitution” (2008) Public Law Spring, 11-18 at 11. 
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Should the rest of the UK follow the lead of Wales and 

introduce an opt-out system of organ donation? 

Ryan T. H. Li* 

A. INTRODUCTION 

Organ donation can be described as the “ultimate act of human kindness.”1  

Unfortunately, however, organ shortfall is a prevalent issue across the world. In the 

UK, a lack of available organs has resulted in tens of thousands of preventable deaths. 

According to National Health Service (“NHS”) statistics, the current number of patients 

awaiting organ transplantation is between 7000-8000.2 More than sixty percent of them will 

not be treated within the year, resulting in the majority dying within the next three to five years.3 

Even bleaker are the numbers in the United States, where it is estimated that more than 100000 

people await organ donations, with an average of seventeen patients dying each day. As growth 

of organ donations remains stagnant while demand continues to rise, some reform is urgently 

needed to preserve lives.  

What, then, can be done to bring about positive change? Why does the current organ 

donations system not seem to work? What alternatives can the UK government look to adopt 

and will these alternatives address the problems that exist today? These controversial questions 

are the foundation of the organ donation debate and will be the focus of this paper. As such, 

this article will seek to establish two points: 

 

1) That the UK’s current system for organ donation is flawed and ineffective; and 

2) That an ‘opt-out system’ would be fairer and more beneficial to society and thus should be 

adopted by Scotland and the rest of the UK. 

 

The first section will analyse the current ‘opt-in’ system in the UK and briefly critique 

its two major flaws. The second section will examine the ‘opt-out’ system. Arguments for and 
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1 J E Brody, “The Solvable Problem of Organ Shortages” (2007) New York Times, available at: 
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against such an alternative will be reviewed while looking to various countries, such as Spain 

and Austria, which currently use the opt-out method. 

 

B. THE CURRENT ‘OPT-IN’ SYSTEM 

The United Kingdom currently utilizes a ‘soft’ opt-in system of organ donation that is regulated 

by the Human Tissue Act 2004 (for England, Wales and Northern Ireland) and the Human 

Tissue (Scotland) Act 2006.4 This method of organ donation allows for citizens to choose, 

while alive, whether they wish for their organs to be donated upon death. Once deceased, a 

medical professional can remove such organs if it is deemed to be the wish of the individual 

(i.e., if one is carrying a donor card or if one is in the Donor Register) and if the individual’s 

organs meet the required standards.5 However, the deceased’s family members can overturn 

such a decision if they do not believe it is in the deceased’s best interests (or for other reasons, 

including religious or personal beliefs)6 - hence the ‘soft’ opt-in. For those who have not made 

a decision during their life, or if they pass away under the age of sixteen, the final decision will 

fall to the immediate family.7   

Although this system is based on altruism and allows for citizens to choose whether to 

‘gift’ their organs, it has two major flaws. The most egregious flaw is the notion that family 

members can veto the deceased’s wishes on how his or her organs should be handled. A 

fundamental aspect of the opt-in system is respect for autonomy and choice. Individual 

autonomy, in the medical and legal sense, allows for individuals to “be respected as 

independent moral agents with the ‘right’ to choose how to live their own lives.”8 If an 

individual has made a decision to donate his or her organs why should anybody, even family, 

have the capacity to overturn this decision? The capacity to do so goes against the principle of 

autonomy and essentially disregards the interests of the deceased. This occurs with alarming 

frequency. According to Chris Rudge, Director of UK Transplant, approximately “four out of 

ten organs considered suitable for transplant [are] not being used due to a lack of family 

consent.”9 Unless the reasons to veto are unambiguously valid and backed by strong supporting 

evidence, the ability to overturn a deceased’s final decision is an unacceptable waste of 
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valuable resources. Respect for the wishes of the deceased is a fundamental aspect of intestate 

succession, and it should be no different when it comes to his or her body and organs.  

Another problematic area of the opt-in system is its reliance on human action. Statistics 

have shown that 65% of the population is prepared to donate their organs upon death, and that 

90% of the population support the notion of organ donation.10 However, in stark contrast, only 

fifteen million people are currently registered as donors, representing just 25% of the 

population. As mentioned in an NHS report, titled The Potential Impact of an Opt Out System 

for Organ Donation in the UK, this is a clear illustration of human nature: “always meaning to 

get round to doing something that is not top of the ‘to do’ list.”11 Though it is nice to know that 

the general population is in favour of donating their organs, the numbers just do not reflect the 

intent. Actions speak louder than words, and the public has clearly failed, whether due to 

laziness, lack of education or just being plain busy, to act on its kind intentions.  

These two major issues illustrate a need for change. Though donation numbers have 

slightly increased in the past few years, thanks to continuous advertisements and funded 

education programs, such numbers are not enough to keep up with the increasing demand. The 

UK government needs to look at alternatives that could potentially save more lives while 

respecting the wishes of the general public. 

 

C. CHANGING TO AN OPT-OUT SYSTEM 

(1) Overview 

Of the various alternatives frequently mentioned to replace the opt-in system, such as 

commercialization or xenotransplantation, an ‘opt-out’ donation system is pushed far more 

than any other. This has been especially true since Wales became the first UK country to pass 

opt-out legislation in 2013. Coming into force in December 2015, and described as “the most 

significant” Bill passed by the Welsh Assembly, the hope is that such legislation will increase 

organ donation in Wales by at least 25 to 50%.12 

The idea of an opt-out system is rather straightforward and easy to understand. Such a 

system presumes that all citizens consent to donate their organs once deceased unless they opt 

out while they are alive. To better understand the possible distinctions, this system can be 

                                                           
10 NHS Organ Donation Task Force, Report on The Potential Impact of an Opt-Out System for Organ Donation 

in the UK (2008) at 8, available at: 
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further divided into four groups. The first two groups can be described as ‘hard’ opt-out 

systems. Here, medical professionals can remove organs from the deceased without consulting 

any family members (used in various countries, including Austria) unless the deceased has 

opted out during his or her lifetime or fall into certain groups excluded by his or her respective 

government (used in countries like Singapore, where the Muslim population is excluded).13 

The other two groups can be described as ‘soft’ opt-out systems. Countries which use this type 

of opt-out system allow for immediate family members to overturn a decision to donate the 

deceased’s organ even if the deceased had not opted-out during his or her lifetime (used in 

countries such as Spain). However, in countries such as Belgium where family members still 

hold the right to overturn a decision to donate, the medical professionals have no requirement 

to consult them first before removing the organs.14 With regards to Wales, the hope is to enact 

a system similar to Spain’s.  

Problematically, the opt-out alternative has not been particularly attractive to the 

general public. Many argue that this takes away individual choice and autonomy. Others 

contend that this gives the government property rights over deceased human bodies. Some even 

fear that such a system will mean that doctors prematurely end lives, or give less care to those 

who are close to dying just to harvest their organs. These fears are in some ways rational and 

understandable. The rest of this section will focus on disproving these fears while 

simultaneously illustrating that changing to an opt-out system is fairer, more ethical, and in the 

best interests of society.  

 

(2) Unmasking the fears 

The most commonly utilized argument against opt-out organ donation is that such a system 

will take away individual autonomy, disregard the need for permission, and replace it instead 

with ‘presumed consent’ - a concept that assumes consent from a person’s silence. As it is 

generally accepted that taking one’s organs without permission is wrong, interpreting presumed 

consent in such a way “rests on one particular, rather shaky, moral foundation.”15 To counter 

this perspective, Saunders argues that, should the right criteria be met, an opt-out system should 

be interpreted not as presumed consent but rather as implied consent. To better understand this, 

it is necessary to define ‘consent.’ 
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15 B Saunders, "Opt-out Organ Donation without Presumptions" (2012) 38 Journal of Medical Ethics 69. 



  69 

 

Consent can be described as a form of agreement or acceptance that can be explicit or 

implied. An obvious example of expressed consent is where a patient explicitly registers and 

signs their name into a donor register. In such a case, should the person be competent, fully 

informed, and not under duress, the consent would be legally binding.16 Regarding implied 

consent, an obvious example would be where a “doctor says to a patient ‘you need an injection 

- hold still’ then the patient, by not withdrawing their arm or objecting, can be said to have 

implied their consent.”17 From these examples, consent can be seen as “an action of sorts,” and 

not a mental attitude that many people understand it to be.18 As stated by Saunders, “if consent 

is an action that has to be performed or given, then it cannot be presumed.” So long as the 

proper amount of education is given to the general public for a reasonable amount of time - 

making citizens aware of the fact that not opting-out will amount to consent - then such inaction 

should undoubtedly be interpreted as implied consent.  

With regards to individual autonomy, citizens must bear in mind that the ability to 

choose is still there. As long as the proper education and advertising is given, and no obstacles 

are in the way of one opting-out, individual autonomy will still exist: this respects autonomy 

in the same manner as the opt-in system. In fact, it can be argued that such a system works to 

the advantage of citizens by making it easier to fulfill their wishes, given the statistics (shown 

above) have illustrated the general population’s desire to donate their organs. As for the fear 

that doctors will not give the appropriate care for those close to death or in vegetative states 

just to harvest organs, one must remember that doctors have taken the Hippocratic Oath and 

must always consider the ‘best interest’ of a patient. No reasonable doctor enters the medical 

profession wishing for patients to die if this can be prevented. In situations where a life might 

be at risk, the medical professional will consider all possible options, the past and present 

wishes of the patient, and various other factors before making a final decision. One need not 

fear that an opt-out system will change the way that doctors carry out their day-to-day duties.19  

The topic of ownership over a deceased body is one that is controversial and harder to 

answer. Would enacting an opt-out system mean that the government owns a body once 

deceased? Should individuals even have rights of ownership over their bodies once they are 

dead? While there is arguably no correct answer, Emson may have put forward the most 

persuasive argument. A pathologist specialzsing in forensic pathology, Emson argues that “the 
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body should be regarded as a loan to the individual from the biomass, to which the cadaver will 

inevitably return.”20 Putting aside any dogmatic or spiritual beliefs about the soul, Emson views 

the body from an objective manner, describing and defining it as “the physical entity…formed 

of chemical elements and compounds, organised into tissues and organs, combined in a 

marvellous complexity...[starting] with the zygote, with corporeal death [as] its inevitable 

end.”21 As death and decay of bodies are inevitable, it is logical to think of it as a loan from the 

biomass. Regardless of beliefs, the fact is that bodies are no longer of use to individuals once 

they are dead. While the wishes of the deceased should be respected, the law rarely gives rights 

to those who are no longer living (save for rights such as intellectual property rights or 

succession rights). As such, it can be argued that nobody has ownership rights over a cadaver 

as it belongs to the laws of nature. How does this tie back in with the opt-out system? With this 

interpretation of the human body, it can be said that once life departs, the human cadaver should 

be “a resource for those who may benefit from donation of its organs.”22 From this perspective, 

it can be argued that the government is a caretaker, not an owner, of cadavers and thus charged 

with maximizing the utility of such organs to benefit society as a whole.  

 

(3) Ethics, fairness, and the public interest 

As we can see, many of the fears regarding an opt-out system merely stem from 

misunderstanding and need to be looked at from a different perspective. The next step is to see 

whether the system is ethical, fair, and in the public interest. Medical ethics today is guided by 

the doctrine of ‘principlism’ and this should be the framework used in judging the opt-out 

system. Founded by Beauchamp and Childress, this doctrine is rooted on four main 

principles:23 

 

1) The principle of respecting one’s autonomy; 

2) The principle of beneficence - the idea that one should act with the best interests of others 

in mind; 

3) The principle of non-maleficence - the idea that no harm should be done to others; and 

4) The principle of justice - “a concept that emphasizes fairness and equality among 

individuals.”24 
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21 Ibid. 
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As we have seen above, as long as the right criteria are met (i.e., proper education given, 

no obstacles inhibiting one from opting-out), the principle of autonomy will still exist in an 

opt-out system. Citizens will still have the ability to choose how to live their lives and those in 

authoritative positions will respect their wishes. In terms of the principle of beneficence, an 

opt-out system would undoubtedly be in the best interest of others as the main goal would be 

to save and maximize as many lives a possible. The opt-out system also fulfills the third 

principle of non-maleficence. Not only would this system do no harm to others (as no further 

harm can be done to those who are already dead), it can be argued that it would minimize some 

forms of harm which currently exist.25 Living donors often risk lowering their immune systems 

when they lose vital organs to donation and, as such, they are often at risk of disease or 

infection. With an opt-out system, it can be almost certain that the need for living donors will 

be reduced while also reducing illegal transplantations, thus minimizing harm. Finally, it 

should be noted that the opt-out system also fulfills the principle of justice. In a medical context, 

the definition of fairness stems from equal access to healthcare. From there, it can be said that 

fairness and equality of individuals derives from the ability to “flourish as a human being” 

(something that can only be achieved if one has a healthy life).26 An opt-out system allows for 

more lives can be saved, as more organs available for donation. This allows for healthier lives 

in society and thus greatly increases the ability for individuals to flourish. As an opt-out system 

allocates its resources on a needs-based, first-come-first-served method, and not by social 

status or wealth, such a system provides equal access to healthcare and thus can be regarded as 

fulfilling the principle of justice. 

Fulfilling all four principles of the doctrine of ‘principlism’, it can be said that an opt-

out system is ethical, fair, and in the best interests of society. It is useful to look at statistics of 

countries that currently use an opt-out system in order to demonstrate its effectiveness. In 

Spain, since their national transplant service was founded in 1989, the opt-out system has been 

effective in increasing the number of organ donations. In 2007, Spain had 34.4 organ donations 

per million population compared to 13.2 per million population in the UK.27 It is also worth 

noting that British families living in Spain, when approached by doctors, have only a nine 

percent refusal rate compared to 43% in the UK.28 Though not as high as Spain, organ donation 

numbers are also quite good in Austria as compared to the UK. With a ‘hard’ opt-out system, 

                                                           
25 M Civaner, Z Alpinar and Y Ors, "Why Would Opt-Out System for Organ Procurement Be Fairer?" (2010) 50 

Synthesis Philosophica 367 at 371. 
26 Ibid. at 369. 
27 NHS Organ Donation Task Force (n 10) at 22. 
28 Ibid. 
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Austria has approximately 25 organ donations per million population - almost 50% higher than 

that of the UK. Other countries with opt-out or presumed consent systems include Portugal, 

Belgium and France. All of these countries have high numbers of organ donors per million, the 

lowest of the three being France with twenty organ donors per million population. Drawing to 

a close, it is clear that an opt-out system is a greatly advantageous and viable alternative to the 

UK’s current opt-in system. Possibly the easiest system to implement, the government and 

general population need to seriously consider replacing the current organ donation system as 

such a change can only save more lives. 

 

D. CONCLUSION 

Crucially, increasing the number of available organs means increasing the number of saved 

lives. It is clear that the current opt-in system of organ donation has major flaws and could be 

reformed in order to save lives. An opt-out system of organ donation is the best alternative that 

can be implemented quickly and easily. Such a system has been shown to be ethical and fair 

while proven to increase the number of organ donations. Furthermore, an opt-out system still 

respects the wishes of individuals and preserves the ever-important principle of individual 

autonomy.  

Every day, patients continue to die while waiting for organ transplantations, and it is 

evident that change is needed. It is high time that the general public voted for amending the 

current, faulty, system. Wales has paved the way by making such a positive step forward. It is 

time for Scotland, and the rest of the UK, to do the same.  
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From Canon law to civil law: Evolution of doctrinal 

paradigms of intestate succession to moveables in early 

modern Scotland 

Ilya A. Kotlyar*  

This article expounds on the origins of Scots law of succession to moveables in the doctrine of 

medieval Canon law, provides (together with a restricted comparison with English law) the 

basic tenets of early doctrine on the status of intestate executor. It traces how Scots law, under 

the possible influence of Civil law doctrine, gradually changed some of its positions on this 

issue. 

 

A. DOCTRINAL BEGINNINGS OF MOVEABLE SUCCESSION ON THE BRITISH 

ISLES: THE “NAKED OFFICE” OF THE EXECUTOR 

(1) Basics of the Canon law of succession 

At the beginning of the sixteenth century, succession to moveable goods both in England and 

in Scotland was still governed by Canon law filtered through the customary practice of the 

courts of the Catholic Church. Canon law as a part of European Jus Commune did not include 

a system of succession separate from that of Civil law but, rather, it provided several special 

rules and institutions to mitigate the ‘rigor’ of Civil law. For example, one of the more distinct 

features of Canon law of succession was its informal approach to testaments, deeming the 

signatures of two witnesses and a priest sufficient to prove any testamentary writing.1 The 

modern term ‘last will’ is of canonical origin (ultima voluntas) and reflects the tendency of 

Canon law to recognize all last wishes expressed in contemplation of death, as opposed to 

formal and solemn testamentum.2  

The central figure of succession procedure at Canon law was the executor. The Civil 

law’s basis for the Catholic Church's dealings with executors was fragments in the Code and 

Authenticum, which gave bishops the power to execute legacies made to large groups of people, 

such as ‘the poor’ or ‘the captives’ (C.1.3.28), and extended this power to all dispositions ad 

pios usus and allowed bishops to appoint oeconomi for that purpose (C.1.3.48). 

                                                           
* Ilya A. Kotlyar is a Ph.D. candidate at the University of Edinburgh and a candidate of Legal Science at the 

Moscow State University of M.V. Lomonosov. 
1 X (Liber Extra).3.26.10. 
2 See X.3.27.3, in which a monk was found unable to make a testament, but able to make a last will.  
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Early accounts of the law of executors, such as that of Durantis’ Speculum Judiciale 

(last version dated c. 1291),3 paid much attention to the relationship between the executor and 

the heirs. ‘Universal executors,’ who completely took the place of an heir in succession, were 

still controversial in Durantis’ time,4 although their status of being loco heredis (“in place of 

an heir”) had been settled in Continental writings by the sixteenth century.5 It was only in the 

British Isles that an executor in practice was always a universal successor to all of a defunct's 

rights and liabilities as to personal (moveable) goods. English medieval canonist Lyndwood in 

his commentary Provinciale (1430s) explained this attitude on the basis of the position that “all 

wills are for pious uses” and on the basis of English regional custom.6 In Pre-Reformation 

Scotland, the universal executor came to be such an important actor in moveable succession 

that the saying executor est heres in mobilibus (“executor is an heir in moveables”) became a 

recurrent maxim in subsequent writings and case-law.7 In the same vein, the court procedure 

of “confirmation of testament”,8 within which the executors were bestowed with powers, was 

comparable to the Scots doctrine aditio hereditatis mobilium (“acceptance of estate in 

moveables”).9 

 

(2) Early law of the executor in Scotland. 

What was the early law of the executor in Scotland? Anton, in his research of rudimentary Pre-

Reformation court records, showed how executory practice was heavily grounded in Canon 

law.10 However, the Canon law on that matter was not abundant.  

From an early time canonists classified executors into three groups: testamentarii 

(appointed by testator), legitimi (usually, a bishop) and dativi.11 The latter term initially had a 

                                                           
3 The following edition was consulted for this work: G Durantis, Secunda pars Speculi.Cum additionibus Joanis 

Andre (1531) Fo. 192-208.  
4 Ibid. Fo. 197, nu. 26-28. 
5 See, for example: J Oldendorp, Tractatus et doctus et compendiosus de executoribus ultimarum voluntatum…, 

title 3, nu. 2 // Selecti tractatus juris varii, vere aurei, de successione tam a testato quam ab intestato…. Coloniae 

(Agrippinae), apud Geruuinum Calenium, & haeredes Iohannis Quentelii (1569). 
6 W Lyndwood, Provinciale (seu Constitutiones Angliae), cui adjiiciuntur Constitutiones Legatinae D. Othonis 

et D. Othoboni… Oxoniae (1679) 169, s.v. “Residuis”; 170, s.v. “Insinuationem.” 
7 The earliest writing in which I have found this expression is T Craig’s Jus Feudale II.17.1. 
8 In English Provinciale similar procedure was called “insinuation” (Lyndwood, Provinciale (n 6) 170, 

s.v. “Insinuationem”). 
9 JD Stair, The institutions of the law of Scotland, 3rd edn (1759) 8.51.  
10 AE Anton. “Medieval Scottish Executors and the Courts Spiritual”, 67 Juridical Review (1955) 129 at 154. 
11 Durantis, Secunda pars Speculi (n 3) Fo. 193. Nu. 1-3. 
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restricted Civil-law meaning.12 In Scotland the term dativi or "executor-dative" ultimately 

came to refer to administrators appointed by ecclesiastical courts.13  

Canon law primarily dealt with the first type of executors. A bishop was executor 

legitimus only for the ‘pious’ legacies to which no testamentary executor was appointed. His 

jurisdiction in that case would be grounded on the will of the testator, regardless of whether 

this was vague or generic. If there was no last will whatsoever then, except for the case of 

clerics (X.3.27.1), it would be unlikely for the Church on the Continent to deal with the case. 

However, even in Scotland and England, where intestate succession was quite a 

practical matter for the courts, we do not find much on the subject in writings or ecclesiastical 

legislation. Perhaps, pure intestacy was in reality a rare occasion, considering that it was 

considered necessary to confess sins and make satisfactions for them before one's demise.14 In 

England, a Canterbury provincial constitution, published by Lyndwood, regulated intestate 

succession quite rudimentarily.15 In some areas the old custom of ‘tripartition’ would apply,16 

but in respect of the ‘Dead's part’ the administrators clearly enjoyed a large amount of 

discretion. 

Anton has shown how the Scots Pre-Reformation ecclesiastical courts by long practice 

and custom preferred to appoint collectively all of a testator’s next-of-kin (in most cases, the 

testator’s children) as executors-dative. As they, by the same custom, were also the main 

beneficiaries of the testator’s ‘free goods’, they would most likely appropriate the undisposed 

of remainder of the estate for themselves.17 This would be part of the later Scots law.18 From a 

doctrinal point of view, however, appointment of executors-dative in the sixteenth century 

Scotland was, as discussed, an absolute prerogative of bishops. One of the last Pre-Reformation 

convocations – the St Andrews Synod of 1559 - demanded commissaries to appoint “specially 

well-qualified” kinsmen of a deceased person as executors-dative to distribute the goods among 

                                                           
12 In Speculum Judiciale it designated people tasked with dividing the aliments (D.34.1.3). See: G Durantis, 

Secunda pars Speculi (n 3). 
13 J Balfour, Practicks or a system of the Law of Scotland (1754) vol 22 2.17.2.  
14 F Pollock and FW Maitland, The History of English Law before the Time of Edward I, vol 2 (1911) 360-361. 
15 Lyndwood, Provinciale  (n 6) 179-181.  
16 According to this immemorial custom of disputed origin, the testator’s moveable estate, in cases in which there 

were children and/or a widow surviving the testator, was divided into three or two equal parts: part for the children, 

part for the widow and the “Dead’s part”. Only the latter part could be disposed by will or be the object of disposal 

by “executor-dative”. While in England by the Early Modern period this custom had survived only in the Province 

of York, the City of London and Wales, in Scotland it remained part of the general law of the land and is still 

present in the modern law in the context of the ‘relict’ right.’ 
17 Anton (n 10) at 148-149.  
18 Stair, Institutions (n 9) III.8.51. 
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other kinsmen.19 Lord Kames (1696-1782) in his sketch on the history of executors-dative20 

obviously overlooked this statute, which embodied, at least in theory, something Erskine called 

a ‘trust’ of the executor-dative in favor of all the kinsmen.21 However, the general claim by 

Lord Kames was correct: relatives of the defunct had no strict actionable rights against 

executor-datives as to the ‘Dead's part.’ All of the possessory rights to the estate were held by 

the executor in virtue of his office. 

 

(3) Deficiencies of the early doctrine on intestate executors 

It is submitted that this large discretion and absence of strict duties in respect of the estate's 

potential beneficiaries prompted all of the aforementioned sources to restrict the intestate 

administrator’s rights in respect of estate goods to prevent potential abuses. Executores legitimi 

were deemed to enjoy ‘naked offices’ and were forbidden, at least in the capacity of executors, 

to appropriate anything from the estate, except for compensation of expenses and customary 

duties.22 Bishops and their appointees were to declare the goods of which they were taking 

possession.23  This is the origin of the strict Scots law requirement of making court-confirmed 

inventories before intromitting with the goods.24 In Scotland, inclusion of specific goods in an 

inventory came to be seen as giving right of possession to those particular goods, not to all of 

the goods of the estate.25 

Given that an executor had just a ‘naked office’, Canon law did not allow transmission 

of the executor's office in case of his death (Sext (Liber Sextus) 3.11.2). The office of the dead 

executor either accrued to co-executors or another executor was appointed in his stead,26 

although it was also thought that the office might be transmitted to the executor’s own 

successors in respect of goods already taken (“res non integra”), in a similar fashion to 

procurators.27 The latter opinion, it seems, prevailed in Scotland. Here, as late as the time of 

‘Dirleton’s Doubts’28 (late seventeenth century), the accepted doctrine was that the executor 

                                                           
19 T Bannatyne, Concilia Scotiae: Ecclesiae Scoticanae statuta tam provincialia quam synodalia quae supersunt 

(1866). P. 167.  
20 Remarkable decisions of the Court of Session, from the year 1730 to the year 1752 (1766) 89. 
21 J Erskine, An Institute of the Law of Scotland (1868) III.9.30. 
22 Lyndwood though mentions the possibility of goods appropriation in case where there are several 

administrators, who perhaps could control each other: Lyndwood, Provinciale (n 6) 180 s.v. "Sibi".  
23 C.1.3.28.2 
24 This requirement was stricter in Scottish practice than in that of England: Anton (n 10).  
25 See case of Fairholme c. Biset (1662, M.3824), where two executors-dative (creditors of the defunct) contested 

over who was the first to have lawfully confirmed a specific asset from the estate and thus was entitled to it. The 

Lords gave judgment irrespective of the losing party’s prior physical possession of the asset.   
26 Durantis, Secunda pars Speculi (n 3) Fo. 195. Nu. 13.  
27 Sext. 3.11.2, s.v. “Mortuo.” 
28 John Nisbet of Dirleton, Some Doubts and Questions in the Law, especially of Scotland (1698) 50-52.  
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would transmit to his own executors or assign to third parties only the goods he actually 

established in his person. In case of debts it required obtaining a court decree.29 Thus, if a child 

of the defunct himself died before being able to confirm as executor, his or her successors 

would receive nothing – the rights in the estate would accrue to other executors.  

The development of the Scots law of intestate succession of the ‘nearest-of-kin’ moved 

slowly at first. One of the first significant milestones was Bells c. Wilkie (1662).30 In this case, 

all three daughters of a testator, confirmed as executors-dative, were found entitled to equal 

shares in the estate; those shares would be transmitted to their own executors, although the 

office of the dead executor would accrue to the surviving co-executors. The case as such still 

fits within old Canon-law doctrine of executor. However, contemporary authors, such as Stair 

and Dirleton, would strive to interpret this case expansively, claiming it had bestowed upon the 

‘next-of-kin’ the independent right, separate from the office of executor.31 

 

B. CIVIL LAW CONCEPT OF “SUUS HERES” 

Institutional writers obviously had a model to follow. The Civil law, another (together with 

Canon law) constituent part of Jus Commune, had a radically different doctrine on the transfer 

of property after death. There was a concept of suus heres (“own heir”), which primarily 

included children under parental power of the testator. A suus heres had several privileges.  

Firstly, a suus heres by fiction was deemed to become legal owner of the hereditary goods 

immediately after the testator’s death, based on a fiction that he was already a co-owner of the 

estate in the testator’s lifetime, and, therefore, if the suus heres died before acceptance of the 

estate,32 he would transmit his share in the estate to his own heirs without restrictions 

(C.6.51.1.5).  

Another special rule of sui heredes was that no one could obtain a title pro herede (“as 

an heir”) to the estate goods (C.7.29.2).33 This rule, as part of Civil law, worked both in favor 

                                                           
29 In respect to testamentary executors (“executors-nominate”), it was found in 1671 (Gordon c. Laird of Drum 

and Irving, M.3894) that even obtaining court decree did not entitle their own executors to the assets – they were 

found to belong to the actual beneficiaries of the original defunct: widow, “nearest-of-kin” and legatars. 
30 Bells c. Wilkie (1662) M.9250. 
31 See Stair, Institutions (n 9) III.8.51: the “right of blood” of the “next-of-kin” vests in them the right to the estate 

even if someone else is confirmed as executor.  
32 Acceptance of the estate was denoted by different terms: for the extraneous (not sui) heirs the appropriate term 

was aditio hereditatis, the rejection being called repudiatio, while for sui heredes the words were 

immixtio/abstinentia respectively (C.6.30.1, s.v. “Adeunda”). This reflected the special status of sui heredes who 

were heirs even before accepting the estate, so the “Praetor’s Edict” just required them to either embrace this 

status or abstain from using it.  
33 See also Bartolus’s commentary to D.28.2.11, nu. 2 (Bartoli Commentaria in Primam Infortiati partem… 

Lugduni (1552).   
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and against a “suus heres”34 and it seems the rule by itself did not have significant implications 

within Civil law system.35 The doctrinal basis of this rule, however, as interpreted by medieval 

scholars, was quite clear: a “suus heres” continued his ownership in the estate goods through 

the death of the testator; so, there was no “gap” in his title that anyone could exploit.36 If there 

was a suus heres, no one else could claim the estate as an heir to the whole estate and use this 

title to dispose estate goods to the third parties. 

 

C. SCOTTISH DEVELOPMENT IN LIGHT OF CIVIL LAW 

It is submitted that Civil law, and the concept of suus heres in particular, influenced the attitude 

to the rights of the next-of-kin in Scottish legal practice since the late seventeenth century, thus 

taking the place of the former Canon law paradigm.  

Firstly, the res non integra rule gradually diminished in use. Since Bells c. Wilkie37 it 

was claimed in the litigation that confirmation alone was sufficient to establish title in the 

confirmed goods, without the necessity of taking possession or obtaining court decree. These 

claims succeeded in Spreul c. Miller (1665)38 and the Graeme of Claverhouse case (1686).39 

Finally, Mitchel c. Mitchel (1737)40 settled that next-of-kin and other executors who possessed 

the estate chiefly for themselves were fully vested and entitled to all confirmed goods, so that 

in case of their premature death there would be no need for special executors ad non executra. 

The extent to which the Civil law concepts of heres heredis,41 procurator in rem suam42 and 

animus possidendi have influenced this development is yet to be ascertained. 

Civil law influence is more prominent in the case McWhirter c. Miller (1744),43 where 

the son of the defunct was found entitled to take physical possession and thus acquire a 

protected right in the estate goods even without confirmation as an executor. The judges 

referred to the example of common law (i.e. the Jus Commune), according to which “possession 

                                                           
34 Thus, a suus heres himself could not acquire by prescription with title pro herede an asset from the estate, if it 

turned out to be another’s (C.7.29.1). 
35 In the Civil law, any heir, whether extraneous or suus could sue a false or competing heir by an action of petitio 

hereditatis and no prescription lay against that action, except for the longest term prescription of thirty-forty years 

(C.7.29.4; C.6.33.3, s.v. “Principalem”). It seems, a suus heres enjoyed the benefit of the C.7.29.2 rule in a narrow 

range of situations in which the competing heir had disposed of some estate goods to a third person.  
36 C.7.29.2. 
37 Bells c. Wilkie (1660) M.9250. 
38 Spreul c. Miller (1665) M.8052. 
39 Graeme of Claverhouse case (1686) M.3899. 
40 Mitchel c. Mitchel (1737) M.3900. 
41 See Spreul c. Miller (1665) M.8052. 
42 Erskine, Institute (n 21) III.9.38. 
43 McWhirter c. Miller (1744) M.14395. 



  79 

 

did eo ipso transmit the right”.44 Of course, this was not a full implementation of Civil law 

doctrine, where the right in the goods was vested in the successors even without possession, 

the latter being needed only to confirm retrospectively the acceptance of the estate. Still, it can 

be said that this case was an unusual and influential development of Scots law.45 

Another significant development followed in the case Murray’s Executors c. Murray 

(1745).46 The issue was whether the estate goods omitted in the inventory made by the 

executor-dative in his or her life were vested in him or her and could be transmitted by 

succession or assignation. The Court ruled that immediately upon confirmation as executor a 

‘nearest-of-kin’ obtained title to all the goods of the estate, so that appointment of additional 

executors for omitted goods was impossible. Thus, next-of-kin essentially had ownership of 

the universal estate from the point of the death of the deceased, and were protected from 

competing titles, not unlike sui heredes and pro herede titles in Civil law. However, as in Civil 

law, the rule was complicated in application and has been a source of controversy since then.47  

In the later case of Ogilvie c. HM Advocate (1760)48 one of the parties expressly compared the 

doctrine of McWhirter c. Miller to Civil law suus heres. In this case, however, the estate was 

found not to be established in the next-of-kin’s person, as she had neither completed the 

confirmation procedure within her life, nor did she acquire physical possession of the estate 

goods. Scots law thus retained some restrictions of the old Canon law paradigm.  

 

D. CONCLUSION 

In conclusion to this article, it should be said that much still remains to be learned about the 

way in which Civil law influenced the development of Scots law, and the timeframe in which 

this influence took place. The development has surfaced in late sixteenth – seventeenth 

centuries, but nothing prevents attempts to implement Civil law learning in practice before 

1660. Future research on pleadings in Commissary courts archives could shed more light on 

this issue.  

 

                                                           
44 McWhirter c. Miller (1744) M.14395. 
45 This was mentioned in John MacLaren’s treatise on succession as an exception to the necessity of confirmation: 

J MacLaren. The law of Scotland in relation to wills and succession vol 2 (1868) 161. 
46 D Falconer, Decisions of the Court of Session (1746-53) 52. The case is published in Morrison’s Dictionary 

under different title – Sommervill c. Creditors of Murray (1744, M.3902) – due to different stages of process 

reported. 
47 MacLaren. The law of Scotland (n 45) 161. 
48 Ogilvie c. HM Advocate (1760) M.3916.  



  80 

 

An examination of the introduction of execution in 

counterpart in Scots law by the Legal Writings 

(Counterparts and Delivery) (Scotland) Bill 2014 

Shannon Russell* 

A. INTRODUCTION  

At present in Scots law (in contrast to English law) there is no provision for a written contract 

to be executed in counterpart. That is to say, summarily, that the provision in English law that 

parties can sign their own copy of the original document and exchange their signed copy with 

that of the other party or parties to the contract is not valid execution in Scots law. In their 

wider analysis of Scots contract law, the Scottish Law Commission (hereafter ‘SLC’), led by 

Professor Hector MacQueen, analysed the current law on the execution of documents. This was 

in light of the fact that many Scottish practitioners were resorting to English law as a more 

expedient solution for their commercial clients.1 Following the recommendations contained in 

the SLC’s Report on the Formation of Contract: Execution in Counterpart,2 (‘the Report’) the 

Legal Writings (Counterparts and Delivery) (Scotland) Bill 2014 (‘the Bill’) was introduced to 

the Scottish Parliament on the 14 May 2014 and passed on 24 February 2015. The Bill received 

Royal Assent on 1 April 2015. 

The aim of this article is to demonstrate the practical benefits of the Bill, particularly in 

relation to more sophisticated commercial transactions. This is necessary in order to provide 

practical Scots law solution, considering that commercial practitioners in Scotland at present 

prefer to contract under English law to overcome the considerable difficulties associated with 

Scots law. It will first consider the current law in Scotland, highlighting the need for reform. It 

will then consider the Bill, analysing each section in detail before evaluating the provisions. 

 

 

                                                           

*Shannon Russell is a second year LL.B. (Honours) student the University of Edinburgh.  
1 Report on The Formation of Contract: Execution in Counterpart (Scot Law Com No 231, 2013). 
2 Ibid. 
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B. CURRENT LAW AND REFORM PROPOSALS 

Valid execution of a written contract in Scots contract law requires that both or all parties to 

the contract subscribe the same physical copy.3 There are further requirements for probativity,4 

which also requires attestation, whereby the document must bear the signature of one witness 

on the same physical copy.5 These requirements have led to a number of impracticalities in 

Scots law, particularly regarding many commercial transactions which involve multiple parties. 

In these situations, there can be a large number of people who, by normal practice, must meet 

together in the same place at the same time. This can be particularly impractical in relation to 

international commercial contracts where parties may be located in different countries, yet must 

sign the same physical copy.  

The SLC recognised these impracticalities. Consideration was given to the contrasting 

position in English law, which allows for execution in counterpart. Essentially, parties to a 

contract need not sign the same physical copy. Rather, they are able to sign their own identical 

copies of the original contract document - which is a counterpart - and exchange them with 

each other. As such, parties are not required to sign at the same time, nor are they required to 

be in the same location. This is significantly more advantageous (see below), particularly in 

relation to commercial contracts. It is for this reason that many parties choose to contract under 

English law, as this is a more pragmatic solution.  

It was noted by the SLC that there is an argument that execution in counterpart is 

already recognised in Scots law.6 The Report considered the case of Smith v Duke of Gordon, 

in which it was held that a contract could be executed by two counterparts provided that each 

party subscribes his or her counterpart.7 This was also followed in Wilson v Fenton Bros 

(Glasgow) Ltd8 in which it was found that where each party signed one copy and then handed 

that copy to the other, this was sufficient for valid execution. Nonetheless, these do not answer 

all the questions that arise in a modern context. Neither discusses delivery requirements 

(probably due to the fact that a physical exchange had clearly taken place in both examples). 

This provides no authority for the validity of exchange electronically. It was also considered 

by the SLC that the contract produced in these cases, whilst valid, were likely not probative, 

                                                           
3 Requirements of Writing (Scotland) Act 1995 s 2(1). 
4 A document which is self-proving is presumed to be validly executed by meeting the attestation requirements of 

the Requirements of Writing (Scotland) Act 1995 s 3 or through the alternative methods other than attestation in 

Schedule 2, which are available to juristic persons. 
5 Requirements of Writing (Scotland) Act 1995 s 3 (1)(b). 
6 Report on Execution in Counterpart (n 1) para 6.26. 
7 Smith v Duke of Gordon (1701) Mor 16987. 
8 Wilson v Fenton Bros (Glasgow) Ltd 1957 SLT (Sh Ct) 3. 
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which is desirable by the parties.9 Legislation ought to provide conditions for sufficient 

execution, so as to avoid a lack of clarity in the law. This is necessary to ensure legal certainty. 

 

C. LEGAL WRITINGS (COUNTERPARTS AND DELIVERY) (SCOTLAND)  

BILL 2014  

(1) Analysis of the Draft Bill 

(a) Section 1 

Section 1 stipulates that a document may be executed in counterpart:10 where the contracting 

parties sign a separate, identical copy of the original document and exchange this for the signed 

counterpart or counterparts of the other party or parties, all parties ending up with a set of 

copies signed by the others. The purpose of this section is to introduce execution in counterpart 

as a means of executing a contract. It is not intended to replace the existing methods of signing 

documents relating to transactions involving multiple parties, but rather to offer execution in 

counterpart as an option to contracting parties. The current means of executing documents in 

Scots law, such as gathering all parties in one place to sign the document, are still valid.11 As 

such, the Bill, when enacted, will give the parties greater choice as to which method is most 

suitable for their purposes, and thus a greater level of autonomy. 

The Bill provides that a document is considered to be executed in counterpart where it 

is executed in more than one identical, interchangeable part, and where no single part has been 

subscribed by all the parties to the contract.12 As such, it is possible for parties to the contract 

to sign at different times and in different locations. Thus, there is no need for a meeting 

involving all of the contracting parties and their solicitors, as has become normal practice in 

Scots law transactions. This facilitates cross-jurisdictional business transactions by increasing 

efficiency as well as reducing travel and accommodation costs. Moreover, there is increased 

certainty as to when legal effectiveness of the document is achieved compared to exchanging 

the single document though the postal system.  

In this situation, the counterparts are considered to be one single document,13 which 

can be made up of all the counterparts in their entirety or a collation of one of the counterparts 

in its entirety together with the subscribed page or pages of the other counterpart or 

                                                           
9 Report on Execution in Counterpart (n 1) para 6.29. 
10 The Bill s1(1). 
11 Explanatory Notes to the Legal Writings (Counterparts and Delivery) (Scotland) Bill 2014 para 5. 
12 The Bill s 1(2)(a)-(b). 
13 Ibid. s 1(3). 
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counterparts.14 This is beneficial for the purposes of registration. A document which has been 

executed by multiple parties can, provided it is probative, be registered in the Books of Council 

and Session in this collated form, allowing for greater ease of registration and searching of the 

register.15 

The mere subscription of all the counterparts is not sufficient for the document to 

become effective. Rather, each counterpart must then be delivered to the party or parties who 

did not subscribe that particular counterpart.16 Indeed, Scots law already includes a requirement 

that written documents are to be delivered before becoming effective, and it is logical that 

execution in counterpart would still be subject to this rule. The Bill stipulates that delivery can 

be made to that party directly, however, there is also provision for delivery to be made to a 

person nominated by that party.17 Moreover, for the purposes of ensuring consistency with the 

existing law, a document must meet any other requirements necessary for it to become 

effective, be it under common law or statute.18  

Where the recipient of a counterpart holds it to be undelivered, it is not considered as 

delivered until such time as the party who sends the counterpart stipulates to the recipient that 

it is to be considered to be delivered.19 It is also provided that any conditions that have been 

imposed must be satisfied before a document can be treated as delivered.20 Essentially, this 

subsection allows the parties a degree of freedom and autonomy, in the sense that they can vary 

the date on which the counterpart is considered to be delivered. Therefore, whilst physical 

delivery may take place in advance, the parties can agree that it will not be considered to be 

delivered (and thus not legally effective) until a later specified date.  As such, the parties can 

have possession of the exchanged counterpart, holding it as undelivered until a particular 

condition has been satisfied. Such provision is consistent with the general principles of Scots 

contract law of freedom of contract and party autonomy.  

 

(b) Section 2 

Section 2 provides that parties can nominate a person to take delivery of a counterpart or 

counterparts.21 A party can nominate anyone to do so, and is not precluded from nominating 

                                                           
14 The Bill s 1(4)(a)-(b). 
15 Explanatory Notes (n 11) para 6. 
16 The Bill s 1 (5)(a), s 1(6). 
17 Ibid. s 1(7), s 2(1).  
18 Ibid. s 1(5)(b). 
19 Ibid. s 1(9)(a). 
20 Ibid. s 1(9)(b). 
21 Ibid. s 2(1). 
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another contracting party, or an agent of one of the contracting parties.22 Allowing parties to 

do so increases practicality as ultimately parties can choose another person to administer the 

signing process rather than being required to do so personally. This is particularly beneficial in 

relation to commercial transactions where a party may find it more suitable to nominate another 

person rather than accept delivery themselves. After accepting delivery of the counterpart, the 

nominated person is under an obligation to hold and preserve it for the benefit of the parties in 

accordance with subsection 3,23 unless the parties have agreed otherwise (either before or after 

the document has effect) under subsection 4.24 However, where the parties do not adhere to the 

latter two requirements, subsection 5 provides that this does not impact upon the effectiveness 

of the delivery.25 

Initially, it does seem counter-intuitive to have the two provisions under s 2(3) and (4) 

in light of s 2(5). It is not immediately clear why these are actually necessary. The issue has 

been addressed by the Scottish Government and the SLC who indicated that the intention of 

these provisions was to allow the parties a high level of autonomy in deciding what they want 

to do by merely signposting matters upon which they must agree.  

 

(c) Section 3 

Section 3 stipulates that the latter two sections apply to both traditional and electronic 

documents, confirming that it is competent for an electronic document to be executed in 

counterpart.26 This means that it is possible for a document and the various counterparts to be 

signed either by electronic signature or by ‘wet ink.’ Whilst execution in counterpart does not 

provide any particular benefits in this situation – as parties who deal with electronic documents 

will most likely use an electronic signature – the Bill does cover mixed situations, such as 

where some parties execute their counterpart by wet ink, and others by electronic signature.  

It confirms that any reference to subscription, in relation to electronic documents, is to 

be considered to refer to authentication of an electronic document. Such authentication takes 

the meaning contained within s 9B of the Requirements of Writing (Scotland) Act 1995 

(‘RoWSA’),27 which requires authentication by the granter or granters by way of an electronic 

signature.28 RoWSA provides that an electronic signature will be valid only where it has been 

                                                           
22 The Bill s 2(2). 
23 Ibid. s 2(3). 
24 Ibid. s 2(4). 
25 Ibid. s 2(5). 
26 Ibid. s 3(1). 
27 Ibid. s 3(2). 
28 RoWSA s 9B(1), (2). 
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either incorporated into or is logically associated with the electronic document and satisfies 

any further requirements to be set by Scottish Ministers. There is also a requirement that the 

signature not be forged.29 The efficacy of these provisions is subject to future development, as 

traditional documents are still more prevalent than electronic documents, particularly because 

there is limited facility for doing so, and because many people do not have an electronic 

signature.  

Such provisions relating to electronic documents apply only where writing is actually 

required for the transaction. For this reason, where writing is not actually required and the 

parties nonetheless choose to use an electronic document, the parties are able to come to an 

agreement as to the kind of electronic signature and the practice used, giving a great level of 

choice. Whilst this is not actually required for the validity of such a document where writing is 

not required, it will make the document probative. This has obvious commercial benefits as the 

document benefits from the presumption of validity. It provides an evidential burden upon any 

party wishing to dispute validity. 

 

(d) Section 4 

Section 4 creates a new mechanism for the delivery of a traditional document by introducing 

the possibility of delivery – whether or not it has been executed in counterpart – by electronic 

means, such as by scanning the document and attaching it to an email. This ends the uncertainty 

surrounding the competency of such a method of delivery. It embraces the use of modern 

technology as a means of increasing the efficiency of modern commerce.30 Moreover, the 

current requirements for delivery continue to apply.31  

There is an issue in the fact that this method is not suitable for delivering documents, 

such as dispositions, which require registration. In light of the provision in section 4(6) that the 

electronic copy received is not the actual traditional document, the copy is not registrable. It 

has for this reason been contended by the Scottish Government and the SLC that only physical 

delivery will be suitable for dispositions.32 This limits the effectiveness of this section in some 

respects. 

                                                           
29 The Bill s 9B(2). 
30 The Scottish Law Commission, “Writings redefined”, The Journal of the Law Society of Scotland (16 March 

2015), available at http://www.journalonline.co.uk/Magazine/60-3/1019015.aspx#.VSehqvnF-wV. 
31 Explanatory Notes (n 11) para 19. 
32 Scottish Government and Scottish Law Commission written submission 9 available at: 

http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/2-2014-10-

23_Scottish_Government_and_Scottish_Law_Commission.pdf.  
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Essentially, the delivery requirement of such a document can be satisfied by electronic 

delivery of a copy or part of a copy of the document.33 Allowing only part of the document to 

be delivered does seem problematic in the sense that since only part of the document is 

delivered, it may be the case that the person receiving it is not aware of its full contents. Whilst 

such delivery is subject to two conditions – it must be sufficiently clear that it is indeed part of 

the subscribed document and it must include the subscribed page34 - it is possible that this could 

result in disputes. It could offer some practical benefits, in the sense that a contracting party 

will not be required to scan or fax the whole document.35 However, considering the ease and 

efficiency of electronic communication, it is argued that it would be as efficient to send a copy 

of the full document. Indeed, it may even be more of a burden to extract parts from the full 

document than it would to send the full document itself. 

The SLC did note that it could be argued that due to a differing layout or pagination as 

a result of different word processors, this could not technically constitute a copy. As such, it 

made the suggestion that the best practice would be to use PDFs as email attachments which 

would avoid this issue.36 

The parties are at liberty to choose their means for electronic delivery, for example by 

sending the document by email or fax.37 Moreover, the form of delivery can also be agreed 

upon, such as whether whole or just part of the document is to be delivered. If a method other 

than that which has been agreed by the parties has been used, this is not sufficient to meet the 

delivery requirement, unless it falls under subsection 5. In such a situation, where the parties 

have not come to an agreement, delivery is to be by means which can be objectively considered 

to be reasonable in the circumstances.38 Consideration is to be given as to whether it was 

reasonable at the time of delivery, rather than when the arrangement was made.39 In addition, 

this also applies where there has been a method agreed upon which is impracticable or where 

there is any uncertainty as to the accepted method.40 

The Bill also makes it clear that what is received by the parties by electronic means is 

not considered to be the traditional document itself, albeit that this will satisfy the delivery 

requirement.41 This is important as regards registration, as it means that these cannot be 

                                                           
33 The Bill s 4(1)(a)-(b). 
34 Ibid. s 4(2)(a)-(b). 
35 The Scottish Law Commission (n 30). 
36 Report on Execution in Counterpart (n 1) paras 7.10-11. 
37 The Bill s 4(4). 
38 Ibid. s 4(5)(a). 
39 Explanatory Notes (n 11) para 22. 
40 The Bill s 4(5)(b)-(c). 
41 Ibid. s 4(6). 
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registered. For these purposes, a full electronic document must be sent and received or a signed 

traditional document must be delivered as at present.42 

Moreover, the parties can also come to an agreement as to the arrangements according 

which the party who sends the counterpart or copy by electronic means is to hold the physical 

traditional document which they retain.43 The Bill does not go into detail as to practical 

requirements in such situations, as it is for the parties to agree to a solution that best suits them 

in the circumstances. For example, it may be suitable for the parties that the holder of the 

traditional document holds it for a period of time before registering it. 

Subsection 8 confirms that where a party has nominated a person to take delivery of the 

counterparts, the parties which nominated that person are to be treated as ‘recipients’ under the 

previous subsection.44  

The Bill specifies that delivery by electronic means is defined as: by means of an 

electronic communications network (the SLC offers the example of an attachment to an email), 

fax, means of delivery of an external device storing the copy of the document (with the 

suggested example of a USB flash drive or any other removable or portable media) or lastly by 

any other means in a form which requires the use of electronic equipment on the part of the 

recipient by which to access it.45 It is thus clear that the parties are free to choose from an array 

of means of delivery, in addition to the methods of delivery permitted in Scots law at present. 

It is submitted that the inclusion of the last option is forward-looking and allows for the 

potential of future technological developments to be taken into account when such time should 

come.  

 

(2) Evaluation 

Whilst there could be an argument that provisions regarding execution in counterpart are 

largely overshadowed by the current provisions on electronic documents, the use of such 

documents has been minimal due to the lack of a suitable system of electronic signatures (as 

discussed above). As such, the introduction of execution in counterpart in Scots law is of great 

benefit to Scots practitioners, particularly in relation to their commercial clients. It provides a 

more pragmatic and practical solution, especially in the commercial world, to the difficulties 

of organising meetings of multiple parties to a contract at the same place, and in the same 

                                                           
42 Explanatory Notes (n 11) para 22. 
43 The Bill s 4(7). 
44 Ibid. s 4(8). 
45 Ibid. s 4(9). 
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location. Together with the current law, the introduction of execution in counterpart provides 

another option to parties who are able to decide which method of execution is most suitable for 

them, without any need for practitioners to resort to English law in order to facilitate the needs 

of their clients. 

Indeed, the Bill has received broad support from Scottish practitioners who consider 

that it will improve efficiency in commercial transactions as well as making Scots law more 

compatible with documents from other jurisdictions.46 Indeed, Professor Robert Rennie, 

partner at Harper Macleod notes that “this is a much needed reform which will make 

completions, especially cross border ones, much less fraught.”47 It has also been considered, 

for example by Brodies LLP, that, despite the traditional method of execution remaining 

available, execution in counterpart, particularly by electronic means, will become standard, and 

that development “can’t come soon enough”48. 

In addition, allowing parties to meet the delivery requirement of traditional documents 

by electronic means is beneficial in terms of speed and cost, especially in relation to 

commercial transactions where minimising expenditure in both time and effort is a priority.  

Nonetheless, there is an argument that there is a risk of fraud and error associated with the 

introduction of execution in counterpart. There is the risk that parties may execute, whether by 

fraud or error, different versions of a document. This issue was raised by the Faculty of 

Advocates.49 Whilst this may well be discovered upon delivery, the fact that the Bill permits 

that part of a document may be delivered opens up the possibility that it will not be discovered 

at this point. Whilst this is not a new problem (there is a risk of fraud and error even with the 

traditional signing ceremony) it is reasonable to say that the risk is heightened. However, it is 

probable that where there has been fraud or error, the document cannot be considered to be 

validly executed by virtue of s 1(2)(a). 

It is contended that in spite of minor technicalities, as discussed throughout, and in light 

of the potential for fraud and error, the introduction of execution in counterpart in Scots is not 

only beneficial, but also essential. Otherwise, it will be the case that the level of usage of Scots 

law in commercial transactions will decline, even where the businesses involved are closely 

                                                           
46 J McNeill, Harper Macleod LLP, “Scotland is catching up with the concept of execution in counterpart” (31 

January 2013), available at http://www.harpermacleod.co.uk/Communications-/property-a-construction-

news/scotland-is-catching-up-with-the-concept-of-execution-in-counterpart. 
47 Ibid.  
48 M Sloan, Brodies LLP, “Scots law formally adopts contract execution in counterparts” (4 September 2013), 

available at http://www.brodies.com/blog/technology/scots-law-formally-adopts-contract-execution-in-

counterparts/. 
49 Response by The Faculty of Advocates to the Consultation on Legal Writings (Counterparts and Delivery) 

(Scotland) Bill (1 October 2015) para 1(i). 
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connected to Scotland. It is not considered that the introduction will encourage business into 

Scotland where there is no other connection with Scots law, though this is immaterial in terms 

of the need for reform. 

 



  90 

 

Case Note: Othman (Abu Qatada) v The United Kingdom 

Paloma Martyniuk* 

A. INTRODUCTION 

The article comments on the judgment of the European Court of Human Rights in which the 

court found for the first time that deportation would be a breach of Article 6 of the European 

Convention on Human Rights (‘ECHR’), which reflects international agreement that evidence 

obtained by torture makes a fair trial impossible. The Court overturned the House of Lords 

decision that had previously come to an opposite conclusion in RB (Algeria) v Secretary of 

State for Home Department,1 creating much controversy and triggering an ongoing debate on 

the role of the ECHR in the domestic legal system of the United Kingdom. This is a case in 

which difficult ethical and moral questions were confronted. It was not an easy one to resolve 

given the political backdrop in the United Kingdom and the fundamental human rights which 

came into play. Nevertheless, this case marks an important step in legal history.   

The article, in its evaluation of the case, comments on the essential facts, and the 

procedure and the reasoning of the court in making its final decision.  It begins by outlining the 

factual context of the case. Othman, a Jordanian national, was regarded as a high-risk terrorist 

by Government of the United Kingdom, which had been seeking for a number of years to deport 

him to Jordan under the Immigration Act 1971. Othman had previously been tried and 

convicted in Jordan for serious crimes and offences, and it was argued that, if he was returned 

to Jordan, he would face re-trial. The issue that the Courts faced was a proper assessment of 

the risk that evidence obtained by torture would be used against Othman at the re-trial, and if 

the risk was deemed high, what implications that would have on the lawfulness of his 

deportation. 

 

B. FACTS AND ANALYSIS 

In February 2009, Othman filed an application with the European Court of Human Rights 

against the United Kingdom alleging that he would be at a significant risk of ill treatment 

                                                           
* Paloma Martyniuk is a fourth year LL.B. (Honours) student at the University of Edinburgh. 
1 RB (Algeria) (FC) and another v Secretary of State for the Home Department; OO (Jordan) v Secretary of 

State for the Home Department [2009] UKHL 10. 
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contrary to the ECHR if deported to Jordan. The applicant arrived in the United Kingdom in 

1993 having made a successful application for asylum on the basis of previous detention and 

torture by Jordanian authorities. He was granted leave to remain in the territory of the United 

Kingdom for an initial period of 4 years. In 1998 he applied for indefinite leave to remain in 

the UK and, while his application was pending, he was detained in 2002 under the Anti-

Terrorism, Crime and Security Act 2001. He was released in 2005 and was subjected to a 

control under the Prevention of Terrorism Act 2005, which he appealed. Pending his appeal, 

the Secretary of State served the applicant with notice of an intention to deport on the basis of 

an assessment of Othman as a threat to the national security of the United Kingdom. 

Meanwhile, in 1999 and 2000, he was convicted in absentia in Jordan for conspiracy to commit 

bombings as a result of incriminating statements made by the co-defendants, which were 

allegedly obtained by torture.  

The applicant appealed against his impending deportation. He relied on Articles 3, 5, 6 

and 13 alleging, in particular, that he would be at real risk of ill treatment in violation of Article 

3 of the ECHR, and claiming that there was a real risk that the evidence obtained by torture 

would be used against him during the re-trial in Jordan, which constituted a flagrant denial of 

justice under Article 6 of the Convention.  The UK Special Immigration Appeal Commission 

(‘SIAC’) dismissed Othman’s appeal, basing their decision on the agreement reached in a 

Memorandum of Understanding in 20052 between the UK and Jordanian authorities which set 

out a series of safeguards to ensure that human rights standards must be observed towards an 

individual when deported from one state to another.3 The Court of Appeal however granted the 

appeal, finding a breach of Article 6. Initially, the House of Lords overturned the Court of 

Appeal and upheld SIAC’s findings, maintaining that diplomatic assurances stemming from 

the Memorandum of Understanding between the UK and Jordan would protect the applicant 

from being tortured and would, therefore, prevent infringement of his fundamental rights.4 The 

final decision of the House of Lords followed an application to the European Court of Human 

Rights, which agreed with the Court of Appeal and ruled in favour of the applicant in finding 

that the use of torture-obtained evidence would amount to a flagrant denial of justice under 

Article 6 of the Convention.5  

                                                           
2 Foreign and Commonwealth Office, “Memorandum of Understanding on Deportations with Assurances: 

Jordan” (7 August 2013), available at: https://www.gov.uk/government/publications/memoranda-of-

understanding-on-deportations-with-assurances-dwa-jordan.  
3 Mohammed Othman (Abu Qatada) and Secretary of State for the Home Department (app no SC/15/2005) (12 

November 2012) at para 78.  
4 OO (Jordan) v Secretary of State for the Home Department [2009] UKHL 10. 
5 Othman (Abu Qatada) v United Kingdom (application no 8139/09). 
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The European Court of Human Rights focused on Article 6 of the European Convention 

of Human Rights, which had provoked controversy and division between the courts. In relation 

to Article 6, the European Court of Human Rights supported the position of the Court of Appeal 

in holding that there would be a real risk of torture-obtained evidence being used against the 

applicant in the re-trial if he were to be deported to Jordan which would amount to a “flagrant 

denial of justice.”6 The court stated clearly that admission of torture-obtained evidence would 

make the whole trial illegal and immoral, and would legitimize the torture of witnesses and 

suspects. It is submitted that, furthermore, torture-obtained evidence can never be reliable as 

the person being tortured as it is obvious that anyone in such situations might say anything to 

stop the infliction of the torture. No legal system which recognises the rule of law could allow 

admission of such evidence. The court also described the admission of torture-extracted 

evidence as a “barbaric practice.”7 It concluded that the admission of torture-obtained evidence 

is not only contrary to Article 6 of the European Convention on Human Rights, but also to the 

most fundamental international standards of a fair trial. Following its conclusion the Court 

found that there was indeed a high probability that the evidence obtained by torture which 

incriminated Othman would be used against him at the re-trial in Jordan, and that such evidence 

would be of considerable – perhaps decisive – importance in deciding the case against him. 

Furthermore, the Court admitted that the applicant had provided compelling evidence showing 

that his co-defendants were indeed tortured into providing the case against him and that 

Jordanian authorities have proved to be incompetent in investigating torture allegations.  

Contrary to the findings of the European Court of Human Rights, SIAC and the House 

of Lords both adopted a different approach, as noted above. Both SIAC and the European Court 

of Human Rights, however, accepted that there was a risk that Othman would be re-tried upon 

his return to Jordan, and could not deny that there was a risk that the incriminating statements 

against Othman were obtained by torture. Despite admitting that there was a high probability 

of the evidence allegedly obtained by torture being used against Othman during re-trial, SIAC 

concluded that there would not be a flagrant denial of justice under Article 6 of the Convention 

if the applicant were to be deported and re-tried in Jordan. The reason for its conclusion was 

the SIAC’s belief that such a re-trial would take place within “a legally construed framework 

covering the court system, the procedural rules and the offences.”8 In giving their decision, the 

                                                           
6 Othman (Abu Qatada) v United Kingdom (application no 8139/09) at para 267. 
7 Ibid. at para 264. 
8 Mohammed Othman (Abu Qatada) and Secretary of State for the Home Department (app no SC/15/2005) (12 

November 2012) at para 78.  
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SIAC admitted the lack of institutional independence in Jordanian law as well as the fact that 

the legal framework in Jordan might not involve a careful scrutiny in detecting and dealing 

with allegations of abuse. Nevertheless, it stated that these facts do not constitute a basis for 

saying that the judges might be partial; the judges are military lawyers who have a proper legal 

training, and the fact that they might be skeptical about the allegations of abuse might simply 

derive from the way the system works in Jordan and the fact that such allegations constitute in 

many cases a routine part of a defence in legal processes. However, SIAC were not of the 

opinion that this should be a reason for claiming a complete denial of justice under Article 6 of 

the Convention. Although SIAC admitted that they could not deny that there are indeed 

deficiencies in the Jordanian legal system, they stated that we cannot focus on those 

deficiencies exclusively but instead must examine the situation as a whole, taking account of 

the safeguards and measures of protection that the Jordanian legal system has to offer as well 

as the fact that admissibility of evidence obtained by torture is strictly prohibited by law in 

Jordan. In relation to the proceedings in the House of Lords, after careful examination of closed 

material before the SIAC, reliance on assurances provided by the Memorandum of 

Understanding between the United Kingdom and Jordan and the applicant’s complaints the 

House of Lords decided unanimously to dismiss the applicant’s appeal.9 The main issue 

appears to be the matter of human rights in Jordan, which, according to the Strasbourg Court, 

would make lawful deportation of the applicant impossible. It is known that there exists routine 

and widespread practices of torture and ill treatment in Jordan, and indeed it is one of the human 

rights categories which remain a concern inside and outside of the country. According to 

reports from Amnesty International in Jordan, for example, torture is used frequently to extract 

confessions from terrorist suspects.10  

Precluding deportations of terrorist suspects constitutes a threat to the national security 

of other countries. One of the responses to this situation was the Memorandum of 

Understanding reached between Jordan and United Kingdom to remove such barriers to 

removal and enable deportation of certain individuals from the United Kingdom. The 

Memorandum of Understanding provided for respect of international human rights law by the 

receiving state in relation to treatment of the persons returned under the Memorandum, as well 

as entitlement of such persons to contact and have prompt and regular visits form the 

                                                           
9 OO (Jordan) v Secretary of State for the Home Department [2009] UKHL 10 at para 108 per Lord Phillips of 

Worth Matravers.   
10 Amnesty International, “Behind Jordan’s closed doors” (9 October 2006), available at: 

http://www.amnesty.org.au/hrs/comments/2172/. 
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independent body nominated jointly by the UK and Jordan. In light of these assurances, the 

deportation of individuals back to Jordan no longer constitutes a violation of Article 3, as we 

have seen in the case of Othman. 

C. CONCLUSION 

The case was certainly difficult, given its controversy and importance in the context of human 

rights and international law standards.  Despite the efforts of the British courts, the European 

Court of Human Rights blocked Othman’s extradition to Jordan. Prime Minister David 

Cameron expressed his anger over the decision, telling the House of Commons that “it is not 

acceptable that we end up with the situation where you have someone in your country that 

threatens to do you harm that you cannot try, you cannot detain, and you cannot deport”,11 

which could be said to reflect the view of the Conservative Party that the UK should not be 

bound by the decisions of the European Court of Human Rights, but instead should be able to 

make their own decisions which are in the best interest of their country and the security of its 

citizens. The decision of the Strasbourg Court is legally significant in that it is the first time it 

has held that the deportation of an individual can constitute a breach of Article 6 because of 

the risk of torture-obtained evidence rendering a fair trial impossible.  

  

                                                           
11 T Lister for CNN, “Abu Qatada: the preacher at the eye of the storm” (February 14 2012), available at: 

http://edition.cnn.com/2012/02/14/world/meast/abu-qatada-terrorism/. 
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