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Foreword to the First Volume by Lord Hope of Craighead 

I offer my warmest congratulations to those whose idea it was to institute the Edinburgh Student 

Law Review and to everyone who has been responsible for bringing this issue forward to 

publication.  It is the first student-produced law review in Scotland and only the third in the 

United Kingdom. It is fitting that the Law School at Edinburgh – a city that was in the forefront of 

publishing political reviews in the age of enlightenment – should lead the way here north of the 

border.    

 

 Ground-breaking though its publication may be in this jurisdiction, the Review follows a 

tradition that has long been established among the leading law schools in the United States.  The 

editorship of student law reviews in that country is much sought after, as is the privilege of having 

a paper accepted by them for publication. The stronger the competition for these positions, the 

higher the standard that is exhibited by those who occupy them.  It is well known that their editors 

are singled out by the Justices of the US Supreme Court and the Federal Appeals Courts when 

they are recruiting their law clerks. The reflected glory that this produces enhances in its turn the 

reputation of the reviews.  A reference to editorship of this Review will not escape notice if it 

appears on the CV of someone who is applying to be a judicial assistant to the UK Supreme 

Court.  But participation in its publication will be of benefit in so many other ways too. 

 

 This is pre-eminently a publication by and for students.  Its aim is to enhance standards of 

thinking and writing about law and to promote discussion among all those who are studying law, 

at whatever level this may be.  Law is pre-eminent among the professional disciplines in its use of 

words to convey ideas.  Thinking and writing about law is an essential part of legal training.  So 

too is the communication of ideas about law, as each generation has its part to play in the way our 

law should develop for the future.  I wish all success to those who will contribute to this project, 

whether as writers or as editors, and I look forward to the benefits that will flow from making 

their contributions available through this publication to the wider legal community.         
 

David Hope 

March 2009 
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Editorial 

It is our pleasure to present this year’s issue of the Edinburgh Student Law Review (ESLR). As 

we commence the third volume of the ESLR, it is an opportune moment to both reflect and look 

forward. The ESLR has grown noticeably since its first issue in 2009 and is now a well-

established institution at the University of Edinburgh Law School. Each year, copies of the journal 

are distributed to university libraries across Scotland, to the British Library and to the Scottish 

Law Commission. Electronic copies are available to the world from our website and the academic 

database HeinOnline. Students at other universities in Scotland have also followed the ESLR’s 

lead and established their own student law journals.  

 

Every issue of the ESLR has featured a diverse range of legal topics and a broad cross-section of 

the student community. This issue is no exception. We have articles written by undergraduates, 

from our university and elsewhere, examining aspects of Roman law, criminal law, human rights 

and tax law. Also featured are contributions by postgraduate students on Scots property law, 

international nuclear safety and European Union law. And following on from last year’s special 

conference edition, a dedicated section of this issue contains articles which emerged from papers 

delivered by PhD students, from across the UK and Europe, at the Edinburgh Postgraduate Law 

Conference 2016. We congratulate the organising committee on another successful and productive 

conference. Finally, we are honoured to begin our issue with a short guest article from Professor 

Reinhard Zimmermann, Director of the Max Planck Institute for Comparative and International 

Private Law in Hamburg. We are grateful to Professor Zimmermann for a succinct, thought-

provoking contribution which examines one of the big issues of our times. 

 

Above all, the ESLR remains a student-managed and student-written publication. It relies upon 

the assorted talents of an ever-changing body of students. We must therefore thank our fellow 

board members and our copy editors for their assistance and dedication over recent months. This 

issue, like its predecessors, reflects the combined efforts of many hours of hard work by a large 

number of students – editors, officers, anonymous peer reviewers and authors. But it is not only 

students we must thank. We are grateful to Lord Hope, our Honorary President, and Dr Andrew 

Steven, our Honorary Secretary, for their encouragement and support. Much credit is also due to 

those who have generously sponsored this edition: Turcan Connell, Thomson Reuters, BARBRI 

International, DLA Piper and Freshfields. We appreciate all of the support we have received from 

the legal profession until now and hope that such fruitful partnerships will continue long into the 

future. 

 

The ESLR continues to evolve as it takes root in the landscape of Scottish legal publications. We 

believe it serves pedagogical and professional purposes that traditional academic journals for law 

cannot. Gradually, the merits of student law journals are becoming more widely appreciated in 

this country. We trust that the ESLR will remain at the forefront of this process.  

 

Alisdair MacPherson & Alasdair Peterson 

June 2016 
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EXODUS 
 

Reinhard Zimmermann, Hamburg 

 
‘Was Heimat hieß, nun heißt es Hölle, der man zur rechten Zeit entkam’ (What once was home is now 

called hell, from which one got away in time). These verses were written by the Jewish essayist and 

playwright Berthold Viertel in 1941 as part of a poem entitled ‘Gekritzel auf der Rückseite eines 

Reisepasses’ (Scrawling on the back of a passport). By that time, more than half of its Jewish or 

supposedly Jewish population had fled Germany. Many of these more than 270,000 persons had 

ventured, on hazardous routes, into far-away countries in view of the fact that most of the more closely 

situated ones had either been subjected to national-socialist rule or had closed their borders. Finally, 

only Shanghai remained available as a place of refuge: ‘[the] one place in the world … where no visa 

was required at all – and where no one wanted to go’ (W Michael Blumenthal, The Invisible Wall). 

Today, the reverse is true. Countries such as Syria, Eritrea, and Afghanistan have been turned 

into hell for those who happen to live there, while Germany, by comparison, appears like a paradise. 

The result is an enormous influx of immigrants. In 2015 alone, more than 1.1 million persons came to 

Germany, and even in January 2016 (i.e. in the middle of winter) 3,000 persons per day, on average, 

crossed the Bavarian border. German society, therefore, has changed and will continue to change. Will 

we be able to face up to the challenges associated with such change? 

It may be helpful, in this context, to recall that waves of large-scale emigration, prompted by 

economic distress or persecution, have, again and again, shaped our Western civilization. After the 

revocation of the Edict of Nantes, more than 200,000 Huguenots fled from France to Hesse and 

Prussia, to Switzerland and other protestant countries, including South Africa. In the 18th century, 

hundreds of thousands, often because they lacked freedom of conscience and religion in their home 

territory, went in large treks to the East and South-East of Europe. The Potato Famine around the 

middle of the 19th century drove two million inhabitants of Ireland to emigrate to the United States; 

crop failure and famine also, in the course of the 19th century, led to massive emigration from 

Germany across the Atlantic ocean; poverty and overpopulation prompted an exodus of Italians into 

other countries in Europe, into the United States and Argentina (nine million people between 1900 and 

the outbreak of the First World War); millions of Jews left Russia in the wake of the pogroms from 

1881 onwards; more than 10 million persons were expelled from wherever they lived after the Second 

World War. Nationalistic delusion also, again and again, constituted the ideological background for 

large-scale emigration. The 75,000 persons who left the small Italian region of South Tyrol (Alto 

Adige) following the Hitler-Mussolini-pact of 1939 are but one example, relatively close to home. 

Many more events in European history could be mentioned – and an even greater number if one were 

to adopt a global perspective (thus, for example, between 30 and 45 million persons left the Indian 

sub-continent between 1830 and 1930). All these events deserve to be studied more closely, not least 

because of their parallels with the situation today. The Calvinist refugees were often taken to be 

fanatics belonging to an unfamiliar religion, threatening the cultural identity of their host society. The 

people leaving Ireland, Germany, or Italy in the course of the 19th century would today, presumably, 

be labelled ‘economic migrants’. The Jews from the schtetl encountered deeply-rooted cultural and 

racial antipathy. 

There are historians who regard migration as a ‘normal’ phenomenon in the history of Europe. 

And, indeed, there have always been streams of migration, reaching back to the very beginning of our 

culture. Firmly rooted in our collective cultural memory is the story of the exodus of the people of 

Israel from Egypt, the ‘slave house’. According to Jan Assmann, it is not just the founding myth of 

Israel, but of monotheism and, with it, of the modern world. In the New Testament, this is subtly 

recalled immediately after the story of the nativity, when we are told that Joseph, Mary and ‘the young 

child’ fled to Egypt in order to escape Herod’s atrocities. Moses and Jesus, and with them the people 

of the Old and of the New Covenant, are refugees and strangers. This experience determined the 

attitude vis-à-vis persons who seek refuge in a foreign country: ‘[The Lord] … loveth the stranger, in 
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giving him food and raiment. Love ye therefore the stranger: for ye were strangers in the land of 

Egypt’ (Deuteronomy 10:18 f.). And in the tale of the judgment of the nations (St Matthew 25:31-46), 

the King says unto the blessed, set on his right: ‘I was a stranger, and ye took me in’, while the cursed, 

set on his left, have failed to live up to this standard of behaviour. In the New Testament’s theology, a 

stranger is not ‘the other’; being a stranger is an essential part of the existence of everybody who lives 

as a child of God. In the age of Enlightenment, this was turned, as an ethical minimum, into ‘the right 

of a stranger, not to be treated with hostility because he arrives on the soil of another’. In his essay 

‘Zum ewigen Frieden’ (Perpetual Peace), Immanuel Kant, a globalization theorist avant la lettre, 

based this right on the common possession of mankind of the world’s surface, on which, originally, no 

one has a better right to reside at a specific place than the other. 

A very similar idea was expressed in 1863 by the long-standing chairman of the Congress of 

German economists, Karl Braun: ‘Everyone, to whatever municipality, country, or nation he may 

belong, must be allowed to take up his residence at whatever place he wants, and to take up whatever 

lawful trade he wishes in order to earn his living.’ In those days, freedom of movement within what 

constituted the German Federation was by no means a matter of course. In the German Empire of 1871 

it became a reality. Today, it constitutes one of the foundations of the European Union. Do we not, in 

Germany as much as in the United Kingdom, have to extend the idea beyond the European Union, if 

the popular reference to the phenomenon of ‘globalization’ of all aspects of the modern world is to be 

more than an empty phrase? 
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SEE NO EVIL, HEAR NO EVIL, SPEAK NO EVIL: GOOD 

FAITH AND THE TRANSFER OF CORPOREAL PROPERTY 

IN SCOTS LAW 
 

David Blair* 
 

 

A. INTRODUCTION 

B. STANDARDS OF ASSESSMENT 

C. B’S VOIDABLE TITLE (SUCCESSOR VOIDABILITY) 

(1) What is the Law? 

(2) Voidable Titles and the Offside Goals Rule 

D. OFFSIDE GOALS AND COMPETITIONS OF TITLE 

(1) What is the Law? 

(2) A Principled Justification 

(3) Lacking in Fairness? 

(4) Should the Law be Reformed? 

E. B’S “VOID” TITLE (TRANSFER BY A NON-OWNER) 

(1) What is the Law? 

(2) Land Registration 

(3) The Sale of Goods Act 1979 

(4) A General Rule for Good Faith Acquisition of Corporeal Moveables 

F. CONCLUSION 
 

 

 

A. INTRODUCTION 

 

It has been said that good faith is not usually relevant in Scots property law1 and this is certainly true 

in a systematic way – there appears to be no general principle of good faith in property law,2 as there 

arguably may be in contract law.3 However, that is not to say that good faith grantees – that is, those 

grantees who acquire a real right without knowledge of any defect in the transferor’s right or the 

transfer itself4 – are never protected or that incidents of bad faith always go unpunished. Carey Miller 

identifies ten separate situations in which good faith is relevant5 and this still does not cover more 

specialised areas, such as the rules governing negotiable instruments.6 

 

 A study of good faith protection in Scots property law could therefore be very wide. In order 

to provide useful insight, this article will consider standards by which one may assess the rules 

                                                           

* Diploma in Professional Legal Practice student, University of Edinburgh. This article is a substantially revised 

version of an Honours essay. The author would like to thank Dr Dan Carr and Professor George Gretton for 

commenting on an earlier draft of this article. The comments of the anonymous peer reviewer were also of 

considerable value and contributed to a much greater understanding of this area of law. All errors and omissions 

remain, of course, my own. 
1 K G C Reid, The Law of Property in Scotland (1996) para 669. 
2 D L Carey Miller, “Good Faith in Scots Property Law” in ADM Forte (ed), Good Faith in Contract and 

Property Law (1999) 103 at 124. 
3 See generally, A D M Forte (ed), Good Faith in Contract and Property Law (1999), particularly the 

contributions of Professor Hector MacQueen and Professor Joe Thomson. 
4 Reid, Property at para 132. 
5 Carey Miller (n 2) at 103. 
6 Bills of Exchange Act 1882 s 29(1)(b). 
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protecting good faith grantees in situations where there is a defect with the underlying title. It will then 

apply these standards to three of the main situations identified by Carey Miller: 

 

a) Where B holds a title voidable at A’s option but transfers to C; 

b) Where B contracts to transfer to A and then subsequently transfers to C; and 

c) Where B purports to transfer ownership to C, even though A is the true owner of the 

property. 

 

The focus throughout will be exclusively on the transfer of ownership of corporeal property – both 

moveable and immoveable. 

 

On examination of the three scenarios outlined above it will be established that the first two 

situations, both ones where bad faith is punished rather than good faith rewarded, have the same 

underlying logic: both represent instances of the so-called offside goals rule. A clear division can then 

be drawn between rules which punish the mere existence of bad faith during a transfer and rules which 

actively reward good faith. As will be seen, the latter require an additional element on top of the 

acquirer’s good faith. This requirement shall be referred to as “good faith plus”.7 It is hoped that such 

a discussion will reveal areas where Scotland’s approach provides a fair and coherent solution but also 

highlight areas for possible reform – particularly with reference to the offside goals rule and the 

transfer of moveables by non-owners.  

 

 

B. STANDARDS OF ASSESSMENT 
 

In the situations to be discussed, there are two parties – A and C – competing for ownership. 

Accordingly, whenever the law protects C on account of their good faith, A necessarily loses out. If 

the title was voidable, A loses their right to regain ownership. If there is a competition of title, A loses 

their right to acquire ownership of the property, despite having the prior personal right against B. If C 

is able to acquire a good title from non-owner B, A loses their right of ownership, even where there 

has been no negligence on their part. One must bear in mind that in any of these situations, there may 

be two innocent parties and the law must find a way to balance their interests.  

 

 This highlights a concern with one of the most important justifications for protecting third 

party transferees – fairness. Many of these rules have been explicitly justified as equitable exceptions. 

For example, Rennie has argued that the offside goals rule is an equitable rule8 and both Stair9 and 

Hume10 have justified the conversion of a voidable title to an absolutely good title in terms of fairness. 

Nonetheless, Rennie has also pointed out that it is often difficult to state clearly which of the two 

innocent parties is more morally deserving11 and so one must be careful in basing arguments purely on 

fairness. 

 

 What other standards should be used when discussing good faith protection? One of the 

fundamental principles of Scots property law is the principle of nemo plus juris ad alienum transferre 

potest, quam ipse haberet (the “nemo plus” rule).12 In other words, no-one may transfer a greater right 

than they themselves hold.13 This principle and the strong protection of ownership in Scots law14 

                                                           
7 This terminology is modelled on Professor McBryde’s discussion of error and the requirement for “error plus”. 

See W W McBryde, Contract Law in Scotland, 3rd edn (2007) ch 15. 
8 R Rennie, “Marching towards equity – blindfolded” (2009) SLT (News) 187 at 187. 
9 Stair, Institutions 4.40.21. 
10 G C H Paton (ed) Baron Hume’s Lectures 1786-1822 (1952) Stair Society, vol 15, 236-237. 
11 Rennie (n 8) at 192. 
12 Reid, Property at para 669; A Watson (ed), Digest of Justinian (1998) D.50.17.54. 
13 Reid, Property at para 669. 
14 Hume, Lectures, 232: “[I]f he had not the property, as little can any of the after acquirers, how fair and 

onerous soever they be: since no one can convey a better or more ample right to another, than he has in his own 

person”. 
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should be borne in mind during any analysis. The European Convention on Human Rights also 

provides explicit protection for ownership,15 so ownership must, as a rule, be respected.  

 

 An important counterpoint to Scots law’s protection of ownership is the recognition that 

facility of transfer is commercially important. The drafters of the Draft Common Frame of Reference 

have focused on this as justification for their rules on good faith acquisition and its importance cannot 

be underestimated.16 We live in an economy where millions of corporeal moveables change hands 

every day and if every transferee were forced to scrutinise the transferor’s title in-depth then that 

would have a stagnating effect on commerce by increasing the transaction costs associated with 

transferring ownership.17 The same point is evidently true of transfers of land: I am less likely to buy 

a house if I cannot be confident in my ownership. 

 

 Another key standard of assessment is that the law should be as coherent as possible. Gretton 

has argued that “[n]othing is as practically useful as a good theory”18 and it is true that where the law 

provides exceptions to its usual rules without a coherent theoretical justification, there can often be 

practical problems – particularly, as we shall see, in the case of the offside goals rule and the bijural 

system of land registration which applied under the Land Registration Act 1979. Thus, the law should 

promote coherence. An explanation based on legal principle – for example, Carey Miller’s arguments 

based on the abstract system of transfer19 – will often be more justifiable than one based purely on 

policy.20 Consequently, particular scrutiny should be attached to rules which infringe long-held and 

systematic principles.21 Reid has also argued persuasively in favour of the unitary nature of property 

law22 and it is therefore desirable to have rules which govern moveables and immoveables in the same 

manner whenever possible, subject to cases where to do so would do damage to the special 

characteristics of each type of property.23 

 

 Finally, it is also in the interests of public policy that the law be certain. Litigation is a costly 

and stressful business. Indeed, it has been noted that the case of Short’s Trs24 ended up costing much 

more in legal fees than the value of the property.25 A certain system – with clear rules as to who owns 

the property – is preferable as it both prevents litigation and allows parties to transfer with confidence. 

 

 It is important to note that these standards are, to some extent, in tension with one another. 

The protection of ownership to preserve the coherence and certainty of Scots law may often be at odds 

with appeals to equity and fairness for the innocent acquirer. Therefore, these principles must be 

weighed against each other and it must be acknowledged – as the DCFR drafters have26 - that 

                                                           
15 European Convention for the Protection of Human Rights and Fundamental Freedoms Art 1, Prot 1. 
16 B Lurger and W Faber (eds) Acquisition and Loss of Ownership of Goods (2011) 889. 
17 On transfer costs, see S Shavell, “Economic Analysis of Property Law” (2002) The Harvard John M Olin 

Discussion Paper Series, Discussion Paper No 399 at 5-6, available at 

<http://www.law.harvard.edu/programs/olin_center/> accessed 28 May April 2016. Transaction costs include 

any hindrances to bargaining, including asymmetries of information or the cost of confirming that a seller has 

good title. 
18 G L Gretton, “Land Registration Reform” in R Rennie (ed), The Promised Land: Property Law Reform (2008) 

at para 8.27.  
19 Carey Miller (n 2) at 106. 
20 Of course, the law is flexible enough to accommodate some incoherence, if necessary to promote important 

policy objectives. Any such rule should seek to be definite enough for the public to understand their obligations. 
21 For example, the maxim of prior tempore potior jure. 
22 Reid, Property at para 1. 
23 Hume, Lectures 11: “[I]f we should examine at once the several articles of Real Right in their whole extent 

and application and should attempt alternately at each step of our progress, to illustrate two classes of rules, we 

should disjoint the members of each description, and be in no small risk of failing to gain a distinct notion of 

either”. 
24 Short’s Trustees v The Keeper of the Registers Scotland 1996 SC (HL) 14. 
25 G L Gretton and K G C Reid, Conveyancing, 4th edn (2011) 147. 
26 Lurger & Faber, Acquisition and Loss (n 16) at 890. 

http://www.law.harvard.edu/programs/olin_center/
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exceptions to the normal rule are often policy based and there may be no approach that is absolutely 

correct. 

 

 Having outlined these standards, we now turn to the three factual situations to establish how 

the law protects good faith grantees in each situation and to assess whether such protection is 

justifiable. 

 

 

C. B’S VOIDABLE TITLE (SUCCESSOR VOIDABILITY) 
 

(1) What is the Law? 

 

The first situation occurs where A transfers ownership to B but the transfer is in some way defective, 

perhaps due to fraud.27 B becomes the owner of the property but his title is not absolutely good. If A 

discovers – or is aware of – the defect in transfer they can reduce the transfer and consequently 

ownership returns to A.28 B’s title is thus voidable. 

 

 The situation is different though, if B transfers the property on to C. In this case, the rule 

established since before the time of Stair29 is that provided that C is unaware of B’s defect in title – i.e. 

C is in good faith – C receives absolutely good title.30 This is true both of moveable and immoveable 

property.31 

 

 Two things should be noted about the following discussion. Firstly, this is not a case of 

rewarding a good faith third party with a right they should otherwise not receive, but of punishing a 

bad faith party by transmitting the defect in title to them. Secondly, while this rule is listed by Carey 

Miller as an instance of good-faith protection,32 we shall see below that this situation is more correctly 

understood as a subset of the offside goals rule.  

 

(2) Voidable Titles and the Offside Goals Rule 

 

At first glance, this approach appears to breach the nemo plus principle although not in the sense that 

B tries to transfer A’s property. In this case, as B is able to pass an unchallengeable title despite not 

holding unchallengeable title himself, the rule appears to present a conflict with the general framework 

of Scots property law.  

 

 Carey Miller argues that this rule is in fact justified in principle by relying on the abstract 

theory of transfer.33 This argument has been persuasively refuted by both Wortley34 and MacLeod.35 

However, there is a more fundamental objection to the analysis of this example as a separate instance 

of punishing bad faith transferees. Not only is an explanation based on the abstract theory 

unconvincing but the underlying characterisation of the issue is incorrect, since it suggests that 

voidability is an inherent characteristic of B’s title itself. However, the correct view is that B’s title is 

                                                           
27 E.g. MacLeod v Kerr 1965 SC 253. 
28 Reid, Property at para 601. 
29 Stair, Institutions 4.40.21. 
30 Reid, Property at para 601; Carey Miller (n 2) at 105. 
31 Scottish Law Commission, Report on Land Registration (Scot Law Com No 222, 2010) at para 20.12; Reid, 

Property at para 601. 
32 Carey Miller (n 2) at 106. 
33 Ibid. 
34 S Wortley, “Double sales and the offside trap: some thoughts on the rule penalising private knowledge of a 

prior right” (2002) JR 290 at 313. 
35 J MacLeod, “The Offside Goals and Fraud on Creditors” in F McCarthy et al (eds), Essays in Conveyancing 

and Property Law in Honour of Professor Robert Rennie (2015) 115 at 118. 
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good but A has a personal right of reduction against him.36 MacLeod has made clear that the essence 

of a voidable title is that it is voidable only “at the instance of the protected party”37 and the right to 

have the transfer reduced is therefore a personal right of the protected party. Carey Miller’s argument 

that “notice of the defect is synonymous with an absence of good faith”38 should more accurately refer 

to “notice of the prior personal right of reduction”. When couched in these terms, it appears that the 

rules on successor voidability are in fact an instance of the offside goals rule, with the prior right of 

reduction taking the place of the prior personal right typical in such cases.39 Consequently, these two 

situations can be discussed together, rather than as separate instances where the law punishes bad faith.   

 

 

D. OFFSIDE GOALS AND COMPETITIONS OF TITLE 
 

(1) What is the Law? 

 

If B concludes missives to sell a piece of land to A, then A has a personal right against B to have 

ownership transferred to them. However, sometimes B may not do this. A might not pay the price at 

the agreed time40 or B may simply be unscrupulous and hope to get double their money before 

vanishing. Consequently, B may also sell to C, who will then also have a personal right to have 

ownership transferred. At this point, the law is that since registration is necessary to complete 

ownership,41 there is a “race to the register” between A and C. Whoever wins this race will gain the 

real right of ownership and the other will only have a personal right against B.42 The same principle 

applies in transfers of moveable property at common law, following the maxim traditionibus non 

nudis pactis dominium rerum transferuntur.  

 

 However, there is an exception for the case where C has knowledge of A’s prior right or the 

transfer to C is gratuitous. As Lord Justice-Clerk Thomson put it: “in this branch of the law, as in 

football, offside goals are disallowed.”43 In this case, the transfer to C is voidable at A’s option so that 

A can enforce his personal right. Following Lord Justice-Clerk Thomson’s description, this is usually 

referred to as the “offside goals rule”.44 

 

(2) A Principled Justification 
 

Once again, this situation deals not with an equitable exception to protect the good faith transferee. If 

there were no special rule then the good faith transferee would receive the property anyway. As Reid 

has pointed out, the rule is an exception designed to punish bad faith purchasers.45  

 

 This is therefore a departure from the normal rules of property law where bad faith is 

irrelevant in transfer.46 Scots law recognises a clear distinction between real rights and personal rights. 

                                                           
36 Reid, Property at para 601: “[T]he real right of ownership is unqualified but the party who holds it … incurs 

personal liability in a question with the party holding the right to reduce”. 
37 J MacLeod, Fraud and Voidable Transfer: Scots Law in Context (PhD Thesis, University of Edinburgh, 2013) 

ch 2. 
38 Carey Miller (n 2) at 106. 
39 Reid Property at para 692; MacLeod, Fraud and Voidable Transfer 242; D Reid, Fraud in Scots Law (PhD 

Thesis, University of Edinburgh, 2012) 231-235. 
40 As in Rodger (Builders) Ltd v Fawdry 1950 SC 483 at 486.  
41 Land Registration etc (Scotland) Act 2012 s 50(2). 
42 R G Anderson “Offside goals before Rodger Builders” (2005) JR 277 at 278. 
43 Rodger Builders at 501. 
44 Reid, Property at para 690; Wortley has criticised this nomenclature in S Wortley “The Offside Trap or the 

Case of the Inappropriate Metaphor” in K Norrie (ed), 100 Cases That Every Scots Law Student Needs to Know, 

2nd edn (2010) 74. 
45 Reid, Property at para 699. 
46 Ibid. 
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Personal rights only bind the individuals involved, while real rights are good against the world.47 The 

offside goals rule apparently blurs that distinction by allowing a personal right against one party, B, to 

be enforced against another, C. In order to have a coherent theory of property law, this apparent 

incongruity must be addressed. 

 

 Lubbe has described the South African equivalent of the offside goals rule (the doctrine of 

“notice”) as a “doctrine in search of a theory”48 and this lack of theoretical justification has seen the 

rule develop from once modest beginnings to have a much more expansive influence over 

transactions. This development is analogous to the development of the offside goals rule in Scotland, 

as traced by Anderson.49 Anderson has pointed out that Stair saw the rule as only applying in cases 

where C had “certain knowledge” of B’s prior right.50 This means that C’s knowledge of B’s right was 

irrelevant unless they were officially made aware of it, perhaps by a court citation.51 This situation is 

extremely unlikely and would, as Anderson points out, have “deprived the offside goals rule of all 

practical effect”.52 

 

 Nonetheless, since Stair the rule has developed to include gratuitous transfers and to require C 

to investigate the situation if there is any suggestion that another party may have a prior right,53 thus 

placing C under a relatively high requirement of good faith. The case of Alex Brewster54 has also 

suggested that C may be required to be in good faith, not only at the point of contract but also up until 

the point of transfer.55  

  

Can the offside goals rule be reconciled with the rest of property law? Wortley has tentatively 

suggested that the rule is based on the publicity principle.56 Just as C should be able to rely on the 

property registers to receive good title when they are in good faith, they should not be able to use this 

constructive knowledge to ignore actual information they hold.57 However, MacLeod has presented a 

powerful criticism of Wortley’s argument. Registration is a necessary element of transferring the 

property itself58 and the response of C to a claim that they had knowledge of the prior right would be 

that they also had knowledge – through the registers – that the right was personal only and had not yet 

been made real.59 MacLeod makes reference to Lord Low’s dictum in Morier v Brownlie & Watson: 

“Assuming that they knew of the obligation, they knew also that it did not affect the lands.”60 

Consequently, it appears that an argument from the publicity principle will not justify the offside goals 

rule; if anything, the fact being publicised is that there is still time to make one’s own right real.  

 

 The most prevalent justification for the offside goals rule, although one that has received 

recent revision, is a justification based on fraud. In discussing the effect of resolutive conditions on 

bad faith acquirers, Stair argued that the acquirer who knew of the prior condition was “partaker of the 

fraud of his author”.61 Anderson has traced this justification through other institutional writings62 and 

Reid accepts that the rule’s justification must be based on fraud, if fraud is understood in “more than 

                                                           
47 Sharp v Thomson 1995 SC 455 at 483 per Lord Hope. 
48 G Lubbe “A doctrine in search of a theory: reflections on the so-called doctrine of notice in South African 

law” (1997) Acta Juridica 246. 
49 Anderson (n 42), a later version of which appears as R G Anderson, Assignation (2008) at paras 11.06-11.23. 
50 Stair, Inst 1.14.5. 
51 Anderson (n 42) at 279. 
52 Ibid at 281. 
53 Rodger Builders; See also: Reid, Property para 695. 
54 Alex Brewster & Sons Ltd v Caughey 2002 GWD 15-506. 
55 Ibid at para 71. 
56 Ibid.  
57 Wortley (n 34) at 314. 
58 As would be delivery in the transfer of moveables.  
59 MacLeod (n 35) at 116-117. 
60 Morier v Brownlie & Watson (1895) 23 R 67 at 74. 
61 Stair, Inst 1.9.15. 
62 Anderson, Assignation at para 11.06 onwards. 
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its narrow modern sense”.63 However, it seems difficult to argue in some circumstances, including the 

facts in Rodger Builders64 that the actions of C amounted to any deliberate collusion in defrauding A. 

 

 In order to counter this criticism, MacLeod has posited a revised fraud-based justification, on 

the basis that C takes part in fraud on B’s creditors.65 The law recognises, in the area of bankruptcy66 

that transfers to a party that knows of the transferor’s insolvency can be reduced on the basis that the 

transfer is undertaken to defraud the transferor’s other creditors. MacLeod notes that this rule has been 

widely-recognised across both Common Law and Civilian systems, dating back to the Roman actio 

Pauliana.67 In a similar way, MacLeod argues that transfer to a party who knows that another has a 

personal right to the same property qualifies as fraud against that creditor, without requiring any 

element of deceit.68 The mala fides in the actio Pauliana is knowledge of B’s insolvency, but by the 

same logic, knowledge of A’s prior right to the same property puts C in bad faith, as they know the 

transfer will frustrate A’s right. The law already recognises that if C induces B to breach a contract to 

A’s detriment, A has a remedy against C in delict69 and MacLeod argues that this is an analogous 

situation where knowledge of the prior personal right is enough to give A a remedy of reduction.  

 

 MacLeod’s argument is compelling and it certainly appears to provide justification for an 

offside goals rule. However, it does not seem to provide a justification for the offside goals rule as it 

applies, or appears to apply in Scots law. Lord Eassie’s dictum in Alex Brewster70 is problematic for 

MacLeod’s explanation. Lord Eassie suggests that in order for C to gain ownership without the threat 

of reduction, C must be in good faith right up to the point of registration. Although MacLeod provides 

an explanation which would be correct in requiring C to be in good faith when the contract to transfer 

is made, to require good faith even after that point seems a step too far. After C has concluded their 

contract with B, they are B’s creditor as much as A is and should owe A no extra duty. MacLeod 

acknowledges this and argues that Alex Brewster and dicta from Lord Rodger in Burnett’s Trs which 

seem to support Lord Eassie71 are misstatements of the law and incorrect in principle.72  

 

 Xu has argued that the rule in Alex Brewster actually turns the justification of the offside goals 

rule on its head. Instead of punishing the bad faith of a transferee when they form the contract to 

acquire the property, Xu contends that Alex Brewster essentially creates a condition where only an 

absolutely good faith acquirer can gain unchallengeable ownership.73 To do so is to adopt the position 

of English equity where equity will always allow “what ought to be done to be done”74 unless the 

second transferor is in the position of “Equity’s Darling”, that is, having absolute good faith, up to the 

point of registration.75 Xu argues that to follow such an approach is, as has been discussed, to throw 

the clear distinction in Scots law between real and personal rights into jeopardy.76 Any fraud-based 

justification of the offside goals rule in practice therefore runs into the difficulty of Lord Eassie’s 

remarks in Alex Brewster.77 In order to maintain a coherent system of property law, the courts should 

not follow such a dictum. 

 

                                                           
63 Reid, Property at para 695. 
64 Rodger (Builders) Ltd v Fawdry 1950 SC 483. 
65 MacLeod (n 35) at 123-127. 
66 W W McBryde, Bankruptcy, 2nd edn (1995) at paras 12.11-12.48. 
67 MacLeod (n 35) at 124. 
68 Ibid at 125. 
69 Global Resources Group Ltd v Mackay 2009 SLT 104. 
70 Alex Brewster (n 55). 
71 Burnett’s Trs v Grainger 2004 SC (HL) 19 at para 142. 
72 MacLeod (n 35) at 138-139. 
73 L Xu, “The offside goals rule and English equity” (2014) JR 53 at 58-59. 
74 In the case of offside goals, enforcing A’s contractual right as a proprietary right. 
75 Xu (n 73).  
76 Ibid at 67. 
77 Albeit, it must be borne in mind that these comments are obiter and not directly binding in future cases. 
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 It is further submitted that the law has been very unclear on what level of knowledge is 

necessary to put C in bad faith. Anderson lists six different possible formulations the courts have made 

to describe the relevant knowledge held by C78 – including knowledge of “some sort of right… 

already… conferred upon another”79 and “even quite limited knowledge of antecedent rights”.80 He, 

fairly, concludes that “an inarticulate teenager couldn’t do better”.81 It is similarly unclear what level 

of inquiry C is required to make once they have discovered the potential of a pre-existing prior right.82 

While most offside goals cases are likely to involve clear-cut and obvious knowledge of the prior 

right, it may not always be so. C may have heard rumours or seen vague reports on the internet that 

suggest the potential of another creditor having a prior right but know nothing in detail. MacLeod 

agrees that the fraud on creditors rationale does not justify either the lack of clarity shown or some of 

the wider dicta of the courts.83 He argues that the mental element should be reined in from some of the 

more extreme examples, in order to provide certainty for potential purchasers.84 Borrowing from the 

delict of inducement to breach a contract, he promotes a test of being “wilfully blind” to the existence 

of the right.85 Such a test would both be justified in adding clarity to a very unclear area of the law and 

also in principle, as it would only punish those who were truly morally blameworthy.  

 

 In summary, it appears that a justification based on fraud against creditors is able to justify a 

rule which allows A to reduce the transfer between B and C in an analogous way to the actio 

Pauliana. However, this explanation does not justify the exact form of the rule as laid down by the 

Scottish courts in recent years. It is submitted that this is a result of a lack of principled justification 

while the law was developed over the centuries.86 Anderson argues that the offside goals rule is an 

example of “litigator’s law”: a rule which has been tested and stretched by litigators in different hard 

cases, without the courts developing a coherent justification for the rule.87 MacLeod’s explanation 

could provide a rational way to reformulate the offside goals rule but any such reformulation would 

require the exclusion of certain modern dicta, particularly of that in Alex Brewster.88 

 

(3) Lacking in Fairness? 
 

Given the historic and continuing difficulty in providing a clear principled justification for the offside 

goals rule, one would expect the rule to be strongly justified on equitable grounds. It is true that the 

main justification for the rule seems to be fairness. Lord Kinloch has described the rule as “obvious 

and equitable”89 and Carey Miller has described Scots law as taking a “moralistic stand”.90 On an 

initial analysis, this seems sensible. It strikes one as unfair that C can take advantage of A’s offer of 

sale, while knowing that it will cause harm to B. 

 

 However, this moralistic justification has two main flaws. Firstly, as previously discussed, it 

may be difficult to find the more morally deserving party. “Equity,” argue Anderson and MacLeod, 

“often requires robbing Peter to pay Paul”.91 Take the case of Rodger Builders: yes, C knew of B’s 

prior contract with A, but he also knew that B was refusing to pay A due to problems in setting up his 

                                                           
78 R G Anderson “The Offside Goals Rule in Practice” Speech to the Royal Faculty of Procurators in Glasgow 

Conveyancing Conference (9 June 2010) at 6, available at 

<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1630342> accessed 28 May 2016. 
79 Trade Development Bank v Warriner & Mason 1980 SC 74 at 97 per Lord President Emslie. 
80 Gibson v The Royal Bank of Scotland plc 2009 SLT 444 at para 38 per Lord Emslie. 
81 Anderson (n 78) at 6. 
82 Ibid at 7. 

83 For example, that in Gibson v Royal Bank of Scotland Plc [2009] CSOH 14; 2009 SLT 444.  
84 MacLeod (n 35) at 136. 
85 Ibid. 
86 Anderson (n 78). 
87 Ibid at 1.  
88 Alex Brewster (n 55). 
89 Morrison v Somerville (1860) 22 D 1082 at 1089. 
90 Carey Miller (n 2) at 108. 
91 R G Anderson and J MacLeod, “Offside goals and interfering with play” (2009) SLT (News) 93 at 93. 
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loan agreement.92 Is the buyer – who at least asked for reassurance from B that the transfer was all 

above board – truly less morally deserving than A, who contracted to buy the house and then could not 

pay for it? The point seems at least arguable and reinforces Rennie’s argument that the greater the use 

of equitable arguments, the greater the strain on the wider system of property law.93 This objection 

strengthens the case for providing a remedy only where C has actual knowledge of A’s prior right, 

rather than merely the possibility of “some sort of right”.94 

 

 The second challenge is that the rule also applies to gratuitous transferees.95 Why should 

receiving property as a gift place you in the same position as someone who had knowledge of 

deception? If my father sells his house and the buyer delays in payment, following which my father 

decides he does not need the money after all and decides to gift it to me, my father’s actions may be 

questionable but am I, the grateful child, to blame? Just because I have suffered no loss in buying the 

property, it does not mean I have no interest in living in it. Indeed, in this specific scenario, it may be 

my childhood home and I have a much greater attachment to the property than a buyer who has never 

lived in it and cannot find the funds to buy it. Carey Miller argues that a gratuitous transferee is simply 

as a matter of policy “not worthy of absolute protection”.96 This may often be the case, but the 

example above demonstrates that such a blunt statement of policy does not always reflect the 

complexity of life. It may be a useful argument for justifying the onerosity requirement but if this is its 

only justification, the argument appears somewhat weak.  

 

 MacLeod seeks to develop on Carey Miller’s reasoning and argues that the onerosity 

requirement is in fact justified not only on a policy basis but also in principle by the fraud on creditors 

rationale. If the donee knew what was going on, he would be bound to refuse the property in order to 

not defraud the transferor’s creditors. Equally, MacLeod argues, once the donee is made aware of the 

situation, they are bound to return it, having been unjustly enriched.97 In contrast, a transferee who 

acquires as a consequence of a contract of sale is entitled to retain as they have not been purely 

enriched, but have taken part in a “lawful bargain”, giving up money in return for the property.98 It is 

this exchange of money for property which justifies allowing the buyer to have the donee’s right 

reduced. Whilst we may have sympathy for the donee with a strong emotional attachment to the 

property, it is submitted that MacLeod provides a clear justification for preferring the right of a buyer. 

Even if the donee suffers an emotional loss, they have risked nothing to acquire the property; the buyer 

conversely has exposed themselves to the seller’s potential insolvency by paying money in return for a 

personal right to receive the property. It is the exposure to this risk that justifies the law in protecting 

the buyer and therefore justifies the onerosity requirement. 

 

 There is consequently, a moral case for the provision of a rule which punishes those who 

know of a prior personal right relevant to a transfer. This moral justification is strong enough to justify 

preferring buyers over gratuitous transferees – addressing one of the key criticisms of the offside goals 

rule. However, even the moral case does not justify the rule’s more extreme interpretations with 

regards to the knowledge of the acquirer.  

 

(4) Should the Law be Reformed? 

 

As demonstrated, the offside goals rule in practice has a troubled justification for its wide scope and 

there have been calls from many conveyancers for its abolition.99 In principle, this seems to be a valid 

consideration or at the very least, the rule could be revised – perhaps through legislation – to exclude 

the most objectionable elements and dicta discussed above.  

                                                           
92 Rodger Builders at 486. 
93 Rennie (n 8) at 192. 
94 Trade Development Bank Ltd v Warriner & Mason 1980 SC 74 at 97. 
95 Reid, Property para 699; Hume, Lectures 317. 
96 D L Carey Miller, Corporeal Moveables in Scot Law, 2nd edn (2005) para 8.32. 
97 MacLeod (n 35) at 137. 
98 Ibid. 
99 Scottish Law Commission, Report on Land Registration (n 31) at para 14.62; Anderson (n 78) at 14. 
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 However, in practice, the offside goals rule may be about to become of little relevance in the 

context of immoveable property. The Land Registration etc (Scotland) Act 2012 which has recently 

come into effect has introduced a new system of “advance notices”100 which allow those who are 

granting a deed (or persons who have the consent of such a granter) to place a notice in the Land 

Register, describing the nature of the intended deed. The effect of an advance notice is to allow A to 

register their disposition after C and for A to gain ownership, provided registration occurs within 35 

days of the notice being registered.101 In such a situation, there is no need to use the offside goals rule 

as the mechanics of registration would allow A to gain ownership directly from C, rather than reduce 

C’s title and insist on a transfer from B.  

 

Even in the unusual case of A’s disposition not being registered within 35 days of registering 

the advance notice, C would be deemed to have constructive knowledge of A’s prior right – as it is in 

the register – and would therefore be automatically in bad faith should they contract with B.102 This 

would render the offside goals rule less relevant, as cases of bad faith would be more cut and dry, 

presumably removing the incentive to purchase in bad faith. Of course, such reasoning relies on 

advance notices being used in practice.103  

 

Nonetheless, given that the rule extends to moveable property too, reform of the rule should 

still be discussed. While a number of respected academics have called for the rule’s abolition, much of 

their criticism can be dealt with by a reformulation of the rule to bring it fully into accordance with 

MacLeod’s fraud on creditors rationale. This would allow Scots law to retain a rule which rightly 

punishes purchasers who take advantage of their knowledge of a prior personal right but in a manner 

more clearly justified in principle.  

 

 

E. B’S “VOID” TITLE (TRANSFER BY A NON-OWNER) 
 

(1) What is the Law? 

 

The final situation discussed deals with the reward of a good faith party by allowing them to acquire 

ownership from a non-owner, rather than punishing a bad faith party by allowing reduction of their 

title. In the context of B trying to transfer A’s property, the nemo plus principle has its primary 

relevance. This rule has been central to civilian property law systems at least since the days of 

Ulpian104 and was also referred to by the institutional writers.105 This principle means that since B has 

no right of ownership over A’s property, they cannot transfer ownership to C.  

 

 There is no general rule protecting good faith acquirers in this context in Scots law106 and 

there are certainly no exceptions to the nemo plus rule as wide as Art VIII: 3:109 of the Draft Common 

Frame of Reference107 or that found in many European legal systems.108 However, there are provisions 

                                                           
100 Land Registration etc (Scotland) Act 2012 s 56. 
101 2012 Act s 58(1). 
102 2012 Act s 59. 
103 Stewart notes a positive attitude toward the new regime amongst conveyancers, albeit with a surprisingly high 

level of rejections during its introductory months, A Stewart, “A New Era in Conveyancing: Advance Notices 

and the Land Registration etc (Scotland) Act 2012” in F McCarthy et al (eds), Essays in Conveyancing and 

Property Law in Honour of Professor Robert Rennie (2015) 141; Also, F Rooney and C Kerr, “Advance notices 

and letters of obligation” (2015) JLSS (12) 34. 
104 D 50.17.54. 
105 Hume, Lectures 231. 
106 Reid, Property para 669. 
107 C von Bar et al (eds) Principles, Definitions and Model Rules of European Private Law: Draft Common 

Frame of Reference (DCFR) Outline Edition (2009). 
108 Lurger & Faber, Acquisition and Loss 902-10. 
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to protect good faith acquirers of land109 and, in certain particular circumstances, corporeal 

moveables.110 It will be argued in this section that a more general system to protect all good faith 

acquirers of corporeal moveable property may also be useful.  

 

However, it should be noted that any protection for a good faith acquirer in this scenario will 

obviously have repercussions for A, the party who will be left only with a personal right against B.111 

It is necessary for any system of good faith transfer to recognise this and therefore in order to show 

deference to the security of ownership, any rule should require “good faith plus”. This phrase is used 

to describe the need for an extra element to be present in the transfer over and above simple good faith 

in order for the intended transfer to be effective. 

 

(2) Land Registration 
 

The system of land registration has seen recent reform with the Land Registration etc (Scotland) Act 

2012, replacing the Land Registration (Scotland) Act 1979. It is submitted that the way in which the 

system has been reformed with reference to the protection of good faith acquirers may provide useful 

lessons for reform in other contexts. Both systems incorporated a system of “good faith plus” 

acquisition but the previous legislation’s approach was not as justified as that now in use.  

 

 The 1979 Act was a textbook lesson in how to draft a piece of legislation that was inconsistent 

with the wider property law system. Indeed, the Scottish Law Commission (SLC) referred to a system 

of “bijuralism”112 under the Act, whereby applying the Act’s rules would make one person the owner, 

while applying the general principles of property law would provide the opposite result. This was due 

to the interaction between the so-called “Midas Touch”113 in section 3 of the Act and the possibility to 

“rectify” errors on the register under section 9. The Midas Touch was a rule which provided that the 

act of having one’s name registered as owner actually made you owner, regardless of the validity or 

invalidity of the registered disposition.114 For example, if B fraudulently transferred A’s property to C, 

then C automatically became owner on registration, even if they knew of B’s fraud. In fact, B could 

just forge a disposition from A to themselves and consequently become owner. The system would 

therefore transfer ownership a non domino to a bad faith party, subject to the right to rectify the 

register where registration led to an “inaccuracy” – that is, a result inconsistent with the normal 

principles of property law. This was clearly not justified in principle and appears to go too far in 

facilitating the ease of transfer. Indeed, one commentator described the Act as a “thief’s charter”.115 

 

 Furthermore, if the good faith acquirer was a “proprietor in possession”, then the Act would 

not allow rectification of the register.116 This term is never explained in the Act but appears to mean 

that if C had a level of physical control over the property117 then the “true owner”118 could not have the 

register rectified and regain ownership, but instead had to rely on the system of indemnity from the 

Keeper.119 This is regardless of how long C had held the property. For example, I could go travelling 

for a few months, have my property conveyed to a good faith third party and be unable to regain 

ownership, despite the fact that they had lived there for a week and I had resided there for fifteen 

years.  

 

                                                           
109 Land Registration etc (Scotland) Act 2012 s 86. 
110 Sale of Goods Act 1979, ss 24 and 25. 
111 T B Smith, Property Problems in Sale – Tagore Law Lectures (1978) 146. 
112 Scottish Law Commission, Discussion Paper on Land Registration: Void and Voidable Titles (Scot Law Com 

DP No 125, 2004) para 1.11. 
113 Ibid at para 5.34; Gretton, (n 18) at para 8.24. 
114 Land Registration (Scotland) Act 1979 s 3(1). 
115 Scottish Law Commission, Report on Land Registration (n 31) vol 1, para 21.29. 
116 1979 Act s 9(3). 
117 G L Gretton and K G C Reid, Conveyancing 2013 (2014) 186-188. 
118 Scottish Law Commission, Report on Land Registration (n 31) para 21.16. 
119 1979 Act s 12. 
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A proprietor-in-possession could usually only be rectified against if the acquirer was in bad 

faith.120 If the register was “inaccurate”121 then it could be rectified if the inaccuracy was a result of the 

acquirer’s “fraud or carelessness”.122 This still conflicts with the wider scheme of property law and, 

indeed, seemingly with the Act’s own rules.123 The main difficulty with this approach, other than its 

dissonance with general property law principles, is the ease with which a good faith party can defeat 

the original owner’s right and leave the original owner with only a monetary claim against the 

Keeper.124 Good faith and the mere fact of having entered into possession reward C with ownership of 

the property. Without a time requirement or another additional element, the 1979 regime placed too 

much emphasis on facility of transfer and not enough on protecting ownership or ensuring that the 

third party’s good faith was actually worthy of protection. 

 

In sum, the regime under the 1979 Act was dissonant with the general principle of nemo plus 

and the strong protection of ownership in Scots law and also cannot be justified in terms of fairness, as 

it provides too readily for a system of facility of transfer at the expense of the true owner, who has 

little chance to regain the property.  

 

 In proposing reform, the SLC addressed these problems and produced a more balanced 

protection of good faith third parties. The emphasis was, as the lead commissioner put it, on making 

sure good faith protection was “proportionate”.125 The SLC’s report acknowledges that facility of 

transfer is important,126 but also recognises that the property is likely to be of more value to the 

original owner than to the transferee.127 It is this fact that the 1979 Act seemed to miss most.  

 

 Firstly, the 2012 Act removes the Midas Touch by stating that registration of an invalid deed 

does not automatically give good title.128 However, it does not leave good faith acquirers without any 

protection. Under section 86 of the Act, if a non-owner, B, is registered as owner and purports to 

dispone to C, 129 who is in good faith,130 and B (or a combination of B and C) has been in possession of 

the property for over a year,131 then C acquires ownership of the property.132 The transfer of ownership 

occurs either at the point of registration of C as owner, or after the elapse of the one-year period, 

whichever is later.133 

 

 Under the new regime bad faith purchasers are not granted ownership at any point and the 

underlying system of property law is not undermined by the Midas Touch. If A registers a caveat 

against the property then the period of possession will be paused.134 This also prevents situations, as in 

                                                           
120 1979 Act s 9(3)(a)(iv) also allowed rectification if the Keeper had excluded her indemnity. 
121 1979 Act s 9(1). 
122 1979 Act s 9(3)(iii). 
123 In terms of property law, the land has still been owned by the acquirer up to the point of rectification. In terms 

of its own rules, how can there be an inaccuracy on the register if registration itself creates the right of 

ownership? Reid has pointed out that land registration under this regime was not a form of derivative acquisition; 

the transferor’s right was irrelevant, so the system was actually one of original acquisition (Reid, Property para 

673). For there to be an “inaccuracy” on the register that creates the right was, as Reid and Gretton have pointed 

out, like asserting that Hamlet misquotes Shakespeare (Gretton & Reid (n 25) at 144).  
124 1979 Act s 12. A would also, of course, retain a personal right against B, although the value of such a right 

may be questionable. 
125 Gretton (n 18) at para 8.25. 
126 Scottish Law Commission, Report on Land Registration (n 31) para 21.23. 
127 Ibid at para 21.17. 
128 Land Registration etc (Scotland) Act 2012 s 49(4). 
129 2012 Act s 86(1)(a). 
130 2012 Act s 86(3)(c). 
131 2012 Act s 86(3)(a). 
132 2012 Act s 86(2). 
133 2012 Act s 86(4). 
134 2012 Act s 86(3)(e)(i). 
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Kaur v Singh135 where – since good faith was only necessary at the time of registration – parties would 

adopt self-help methods to retain possession. 

 

 The key to this extra level of protection is both the creation of a year’s time limit before 

ownership can pass136 and the requirement that B, while not holding a valid title, is entered onto the 

proprietorship section of the Register for the property.137 These requirements should give C confidence 

that nobody has a conflicting claim to the property. An analogy can be drawn with the requirements in 

the Sale of Goods Act 1979 where possession and a plausible reason to have good title are necessary 

to pass ownership. Possession alone is not enough to constitute “good faith plus”, but possession and a 

registered title for at least a year is enough to justify C in believing that they genuinely hold a good 

title and they are therefore worthy of protection. These requirements create a stronger system of “good 

faith plus” than the 1979 Act’s mere requirement of good faith and possession, thus shifting the 

balance back towards the protection of ownership and providing a fairer level of protection to each 

party.  

 

The requirements under section 86(1) are arguably further justified as the rule will often be 

used in a situation where A has, for some reason attempted to convey the property to B but for some 

reason (perhaps fraud) this transfer has been ineffective. This has parallels with T B Smith’s 

justification for good faith rules when transferring moveables, as he argues an owner who has allowed 

himself to be duped by a fraudster is perhaps less deserving of protection than one who has had the 

property forcibly removed from him by theft.138 An analogy can be drawn to a landowner who has 

their property fraudulently conveyed by B while away – such a “transfer” would have no effect under 

the 2012 Act as B is not on the title sheet; this strikes the correct policy balance. This justification can 

only go so far though – it is not inconceivable that a fraudulent B could find a way to register 

themselves as owner without A’s knowledge and subsequently convey the property to C. This 

justification is therefore relevant but not decisive in supporting the rules in section 86. 

 

 Section 73 provides that anyone who suffers loss as a result of an inaccuracy in the register 

may claim against the Keeper’s warranty. This means that if C has not satisfied the requirements of s 

86 they may not get the “mud” but they do at least receive “the money” as compensation, provided 

they have satisfied a number of other requirements.139 While the old regime had a similar protection of 

indemnity,140 it is submitted that the current balance struck is superior. C can only receive the mud if 

their good faith is justified by meeting the additional requirements of s 86. Otherwise A’s right of 

ownership trumps C and A retains the mud. Since C will be compensated for any inaccuracy, they can 

happily rely on the register without fear of any loss, meaning transfer should not be inhibited. 

 

(3) The Sale of Goods Act 1979 
 

The Sale of Goods Act 1979 governs transfers of corporeal moveable property under a contract of sale, 

where the property is transferred in return for monetary consideration.141 This obviously governs the 

vast majority of transfers of corporeal moveables and so consequently the rules in the Act merit 

discussion.142  

 

 Section 21(1) of the Act incorporates the nemo plus principle into the statutory regime stating 

that sale by a non-owner shall convey no greater title than that of the seller. It also provides for a 

similar rule in cases of voidable titles, with section 23 stating that a seller who holds under a voidable 

                                                           
135 Kaur v Singh 1999 SC 180. 
136 2012 Act s 86(3)(a). 
137 2012 Act s 86(1)(a).  
138 Smith, Property Problems in Sale 152. 
139 2012 Act s 78; Scottish Law Commission, Report on Land Registration (n 31) para 21.42. 
140 Land Registration (Scotland) Act 1979 s 12(1)(a). 
141 Sale of Goods Act 1979 ss 1 and 2. 
142 For detailed discussion and criticism of the Act from a Scots law perspective see Smith, Property Problems in 

Sale; Reid, Property paras 624-639. 
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title will pass absolutely good title, provided the buyer is in good faith. The legislation becomes more 

interesting in section 24 and section 25 where it provides for two similar but distinct rules, governing, 

respectively, transfers by a seller still in possession and transfer by a buyer who has taken possession. 

 

 In a scenario where B has sold goods to A and ownership has transferred,143 B may continue to 

possess the goods and fraudulently resell them to C. Section 24 of the Sale of Goods Act provides that 

such a transfer will be effective to give C ownership, provided C is in good faith. Once again, the good 

faith rule requires “good faith plus”: in this example, the additional element is the seller’s continued 

possession of the property. Foster has argued that this additional element does not create that 

convincing a reason for ownership to pass to the good faith third party. He argues that the position of 

B – a non-owner in possession – is no different to that of a thief and the law would not tolerate transfer 

of ownership by a thief.144 Though superficially attractive, this argument seems to ignore the fact that a 

seller who has been known to hold these goods for a period of time already and marketed them for sale 

is a more plausible transferor than that of someone who has recently come into possession of the 

goods or is selling them in an unorthodox manner, as a thief may. There appears therefore to be a 

rational policy justification for affording special credibility to a known seller in possession, as 

opposed to allowing good faith transfer from anyone in possession. It is this additional element of 

receiving from the seller in possession, rather than simply any transferor which constitutes the “good 

faith plus” in this scenario. There may be certain situations where a thief appears as just a plausible 

transferor as the seller but Foster overstates his case by arguing there is no reason to distinguish 

between the two. 

 

 Section 25 provides for a similar rule where B has sold the goods to A and A has taken 

possession but not yet become owner.145 In such a situation, A is able to transfer ownership to C, 

provided C is in good faith. Once again possession is an additional element necessary to justify the 

exception to the nemo plus rule146 and once again one can argue that possession by someone who can 

demonstrate they bought the property creates a stronger assumption about title for the buyer, justifying 

such an exception. The fact of possession and the identity of the possessor are therefore both crucial to 

creating “good faith plus”. Indeed, in addition to this strength of assumption, section 25 can be seen as 

justified on the basis that the seller, B, has voluntarily transferred possession to A and therefore 

assumed the risk that the transfer may not complete.147 On policy grounds, with B having taken on this 

risk voluntarily it is fair to allow ownership to pass to C (allowing buyers to have confidence in the 

market) and leaving B with a remedy of damages against A. 

 

 The rules in section 24 and section 25 seek to protect good faith third parties in situations 

where there is good faith plus possession by a plausible transferor. These rules seem justified on 

policy grounds to allow facility of transfer and minimise transaction costs in verifying ownership. 

However, are these the only situations where a good faith transferee should receive ownership of 

corporeal moveables or should Scots law go further and recognise a more general rule of good faith 

acquisition? 

  

(4) A General Rule for Good Faith Acquisition of Corporeal Moveables 

 

Currently there is no general system for the good faith acquisition of moveables – outside the special 

rules in the Sale of Goods Act 1979.  If B transfers to C without having a valid title, C cannot receive a 

good title. After twenty years, A’s right to vindicate is lost148 and the right of ownership vests in the 

Crown. Carey Miller has made a persuasive argument that since the Crown has never possessed, it 

could not actually succeed in an action against the transferee, since it could not show how possession 

                                                           
143 By virtue of the parties’ intentions, Sale of Goods Act 1979 s 17(1). 
144 A Foster, “Sale by a non-owner: striking a fair balance between the rights of the true owner and a buyer in 

good faith” (2004) Coventry Law Journal 1 at 6. 
145 Perhaps pending payment of the price. 
146 Atiyah et al, The Sale of Goods, 11th edn (2005) 407.  
147 Foster (n 144) at 7. 
148 Prescription and Limitation (Scotland) Act 1973 s 8(1); Reid, Property para 675. 
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had been lost and, in doing so, overturn the presumption of ownership raised by C’s possession.149 

Nevertheless, the situation is clearly messy and, in order to promote facility of transfer, it would 

probably be helpful for ownership to vest in C at some point. It is possible that a forty-year period of 

positive prescription may apply to moveables but authority is very sparse.150 

 

 Given that it is both commercially bad for title to be non-transferable for such a long period of 

time – potentially being stuck with the Crown – and intuitively unfair for a good faith third party to be 

subject to dispossession after years of apparent ownership, there appear to be two options open to 

Scots law. It could introduce a general rule of good faith acquisition, as found in the DCFR and many 

civilian jurisdictions,151 or it could introduce a system of positive prescription for moveables, 

prioritising good faith acquirers. It is submitted that the latter option is the better, but first let us 

discuss the former. 

 

 The DCFR contains rules that allow a good faith acquirer to obtain ownership through a non-

owner, provided everything else about the conveyance is correct.152 There is an exception for stolen 

goods, unless sold in an open market,153 but the system would automatically protect acquirers in 

situations like that in Morrison v Robertson,154 where A was defrauded. This is a very far cry from the 

Scottish focus on protecting ownership155 but the point of comparative law is to consider options that 

would otherwise not present themselves.156  

 

It is submitted, however, that this system is too reminiscent of the 1979 Act’s Midas Touch, 

where A is given no chance to reclaim their ownership, as soon as the property has passed into the 

hands of another. Since good faith acquirers are already protected by the presumption that possessors 

are owners,157 to remove A’s right to vindicate completely seems to be dissonant with Scotland’s 

strong protection of the owner.158 Under the DCFR’s rules good faith is the only requirement for the 

acquisition of ownership. Such a rule would not satisfy the normal requirement for “good faith plus” 

exhibited in the existing Scottish examples of good faith acquisition. Without requiring an additional 

element in the acquisition – for example possession by the seller for a certain period of time or an 

existing buyer/seller relationship – the rule veers too far from the nemo plus principle to remain 

consistent with the rest of Scots law. The exception the DCFR allows for stolen goods to be sold on an 

open market also seems too far, given the increase of online markets.159 If eBay is not seen as a forum 

that puts C in bad faith, it is arguably far too easy to launder even stolen property. 

 

However, it is possible to conceive of a rule for moveables similar to that in section 86 of the 

Land Registration etc (Scotland) Act 2012. Under such a rule ownership would remain with A until B 

had possessed it for long enough, at which point B could transfer ownership to C. The analogy would 

not be perfect; section 86 requires possession by B for a year and for B to be registered as owner. With 

no system of registration for moveables, possession for a certain period of time would be the only 

condition for good faith acquisition. Section 86 also allows the period of possession to include 

                                                           
149 D L Carey Miller, “Lawyer for All Time” in Zimmermann et al (eds), Judge and Jurist: Essays in Memory of 

Lord Rodger of Earlsferry (2013) 396. 
150 Scottish Law Commission, Report on Prescription and Title of Corporeal Moveables (Scot Law Com No 

228, 2012) para 2.1; Reid, Property para 565; Aberscherder Parishioners v Parish of Gemrie (1633) Mor 10972. 

Also, A R C Simpson, "Positive prescription of moveables in Scots law" (2009) 13 EdinLR 445. 
151 Lurger & Faber, Acquisition and Loss 902-910. 
152 DCFR, Art VIII-3:101. 
153 DCFR, Art VIII-3:101(1)(2). 
154 Morrison v Robertson 1908 SC 332. 
155 Carey Miller (n 2) at 104; Reid, Property para 669. 
156 Gretton (n 18) at para 8.15. 
157 Carey Miller (n 149) at 385; Scottish Law Commission, Report on Prescription (n 150) para 1.3; Reid, 

Property para 130. 
158 Carey Miller (n 2) at 104; Reid, Property para 669. 
159 Lurger & Faber, Acquisition and Loss 900. 
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possession by B and C cumulatively. If possession for a period of time was enough to allow good faith 

acquisition, it is argued that two changes would have to be made to the section 86 approach. 

 

Firstly, the period of possession should be longer. Moveables are by their very nature easier to 

conceal from the owner and to transport anywhere around the world. One may expect an owner of land 

to notice that they have lost possession and reacquire it within a year and it is arguably blameworthy 

of them not to do so. However, the owner of a valuable moveable may notice its loss quickly but take 

a longer time to actually identify the location of the property. Consequently, a period of two or three 

years of continuous possession seems preferable before C’s good faith can justify a breach of the nemo 

plus principle. 

 

Secondly, it should be noted that the requirement of “good faith plus” requires circumstances 

that justify the good faith party in believing that B is the true owner of the property. Section 86 

provides for this with the requirement for registration. The Sale of Goods Act only allows transfer 

from an individual who has some pre-existing relationship with the property. In order to justify this 

assumption more generally, it is submitted that the period of possession should involve exclusively 

possession by B and not take into account any period of possession by C. With no system of 

registration to protect owners, it seems fair that C could only be justified in acquiring through good 

faith if the person they were acquiring from had demonstrably held the property for a number of years. 

If the period of possession included possession by C it would be too easy for B to quickly launder 

property on to a good faith third party. Furthermore, such a rule would seem far closer to a system of 

positive prescription, where the focus is on the time the property has been in possession and only a 

subsidiary interest in good faith. 

 

It is, therefore, possible for a rule similar to s 86 to be created for transfers of corporeal 

moveable property with only two major alterations. However, it is submitted that the nature of 

moveable property still makes such a development undesirable. While an increase in the time period 

for which possession is necessary may add to the plausibility of B’s title, it is a very difficult criterion 

for C to check. When one buys property either from a shop or some other trader, one is not usually in 

the business of ascertaining how long the property has been held for. Indeed, should such a rule be 

enacted, the fact that the seller has held on to the property for three years may itself give rise to 

suspicion of murky circumstances, given that most moveables of this type are sold on much quicker 

than that. It is far easier for a buyer to confirm that a seller is either a buyer in possession (through 

evidence of the preceding sale) or a seller in possession (through their previous open possession) than 

to confirm that they have possessed the property for a very substantial period of time. Consequently, 

even a modified s 86 rule for moveables may not satisfy the test of plausibility necessary for a “good 

faith plus” rule, and it is therefore difficult to envisage a general rule of good faith acquisition of 

corporeal moveables. 

 

It is undeniable that having no general rule of good faith acquisition could create difficult – 

and potentially unfair – situations for a party who acquires property in good faith and then possesses it 

for a number of years before the true owner discovers it and seeks to vindicate their right. Indeed, the 

thought of a long-forgotten owner returning to the scene could jeopardise confidence in the market. 

Such difficulty could be limited to some extent however by the introduction of a positive prescription 

regime for corporeal moveables and it is submitted that the standard situation described by the SLC’s 

recent proposals160 represents an appropriate rule. The SLC’s proposals are that a good faith acquirer 

would gain ownership after twenty years of continuous good faith possession161 through positive 

prescription. A retains ownership for a period of time, which allows them a chance to discover what 

has happened to their property and take action. After that period has elapsed, ownership passes to C, 

                                                           
160 Scottish Law Commission, Report on Prescription and Title to Moveable Property (Scot Law Com 228, 

2012). 
161 Ibid at para 3.18. 
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both to promote fairness – the property may have become of some significant value to them162 – and to 

promote a market where people can confidently purchase property from each other. 

 

Is twenty years the correct length? The DCFR’s rules on positive prescription of moveables 

require a period of possession of ten years163 but many European countries have shorter periods.164 

Compared to these, twenty years seems too long a period. It must be remembered that most goods in 

today’s society are not even designed to last for ten years165 and in terms of more valuable and durable 

items, is it really likely that an owner who cannot find the property after ten years of looking is going 

to find them in the next ten? In most cases, it is likely they would either find it with relative speed or 

not at all. If not, it is likely many items will be replaceable with insurance money. Consequently, a 

period of possession of somewhere between five and ten years seems to be a sensible requirement for 

positive prescription. 

 

It has been seen that a rule of positive prescription that benefits good faith acquirers would 

successfully balance the interests of the original owner who has been dispossessed and that of the 

acquirer, who after several years of possession may have a strong attachment to the property. It also 

promotes facility of transfer, as acquirers do not have to fear an owner from many years ago appearing 

at their door and requesting their property back. Lastly, it also promotes coherence in the law as Scots 

law has long recognised prescription in relation to immoveable property166. Therefore, it is argued that 

the SLC’s proposals should be adopted, but with a shorter period of possession than proposed. 

 

F. CONCLUSION 
 

It would be impossible in this space to give anything close to a full analysis of the place of good faith 

in Scots property law. In different situations its operation differs. Sometimes – as with the offside 

goals rule – the law punishes those in bad faith, where the usual position would be to receive 

ownership. Sometimes – as with land registration – being in good faith grants a right of ownership that 

the general law would not. It would therefore be incorrect to conclude now, as it was in Mitchell v 

Ferguson that “[a]s to bona fides, although mala fides may cut down a right, bona fides cannot 

establish a right.”167 

 

What remains true in this dictum is that Scots law is more ready to punish a bad faith acquirer 

than reward a good faith one. A version of the offside goals rule, although perhaps not exactly the one 

as formulated in Scots law, is justified in principle and policy in order to punish those who obtain a 

right in bad faith. However, for the law to justify an actual breach of the nemo plus rule, good faith 

alone cannot establish the right; “good faith plus”, requiring an additional element of some sort, is 

necessary. Discussion of the differences between the old and new regimes of land registration 

demonstrate that any extra element is not enough; the requirement for “good faith plus” requires an 

additional element that in some way justifies protecting the good faith party. Thus a general rule of 

good faith acquisition from any transferor is too wide to be justified, whilst good faith acquisition from 

a party who would plausibly be the owner is acceptable. 

 

 The above discussions have also highlighted areas where the law could be reformed. The 

offside goals rule, while perhaps now less relevant, seems to have overstepped its conceptual 

                                                           
162 A F Salomons, “The Purpose and Coherence of the Rules on Good Faith Acquisition and Acquisitive 

Prescription in the European Draft Common Frame of Reference: A Tale of Two Gatekeepers” (Centre for the 

Study of European Contract Law, Working Paper Series No 2011/01) at 18, available at 

<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1749484> accessed 28 May 2016. 
163 DCFR, Art VIII-4:101. 
164 Salomons (n 163) at 25. 
165 Ibid at 27. 
166 E.g. Prescription Act 1617; There may have been some common law protection too. See, Scottish Law 

Commission, Reform of the Law Relating to Prescription and Limitation of Actions (Scot Law Com No 15, 

1970) para 10. 
167 Mitchell v Ferguson (1781) 3 Ross’s Leading Cases 120 at 127. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1749484
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boundaries and is in need of some form of reform if it is to be retained. It also seems fair and coherent 

for the SLC’s proposals on prescription for moveables to be adopted to provide a general rule to 

promote facility of transfer for moveables over and above those found in the Sale of Goods Act 1979.  

 

Good faith protection may be an equitable exception, compared to the principled punishment 

of bad faith, but intelligent consideration of different factors demonstrates that sometimes the 

exception may be more justified than others. 
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A. INTRODUCTION 
 

Moses Finley famously argued that the Roman economy never developed to the level of integration 

and interdependency as those of contemporary (from today’s understanding of the term) “markets”.1 

Consequently, studying the economy as a scientific pursuit never truly occurred to ancient 

academics.2 The point Finley makes is that the Romans did not have the concept of a contemporary 

economy and, as a matter of recourse, lacked the “conceptual elements”3 needed to create one.4 Thus, 

ancient economies are not similar to contemporary ones and are not, therefore, comparable.5  

 

Ever since this “traditionalist” view of the Roman economy was published, the debate as to 

whether Romans conceptualised their economy in scientific terms has remained heated. This article 

will submit that, using a New Institutional Economics (NIE) analysis, it is clear that Romans did have 

a broad understanding of economic principles and used this understanding to establish efficient laws 

that enhanced trade and enabled markets to prosper. 

 

 The article will begin by briefly examining the role that NIE can play in countering the 

traditionalist view of the Roman economy (B). It will then assess the key point of the traditionalist 

argument, demonstrating that Romans did conceptualise their economy through the active evolution 

and development of ways to increase economic growth and efficiency (C). To do so, the author will 

review a few Roman organisations and institutions concerning slavery and the peculium as well as the 

economic problems that arose as a result of how they operated. By identifying such issues, the author 

will explain how the Romans overcame them, improving other institutions to ensure economic 

growth, rather than “stagnation [and] decline”.6 It will be concluded, on a theoretical level, that 

                                                           

* Fourth year LLB (Hons) student, University of Edinburgh. 
1 M Finley, The Ancient Economy, 2nd edn (1999) at 22; R Saller, “Framing the Debate Over Growth in the 

Ancient Economy” in J G Manning and I Morris (eds), The Ancient Economy: Evidence and Models (2007) 223 

at 225. 
2 Finley, The Ancient Economy (n 1) at 22. 
3 Ibid at 21; see also P Temin, The Roman Market Economy (2013) at 4. 
4 Ibid. 
5 Saller (n 1) at 224. 
6 D C North, “Institutions” (1991) 5 The Journal of Economic Perspectives 97 at 97. 
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ancient and contemporary economies are comparable and not nearly as different as traditionalists, like 

Finley, argue (D). 

 

 

B. THE ROLE OF NEW INSTITUTIONAL ECONOMICS 
 

NIE is an important tool for economic evaluation as it uses real-world experiences. NIE readily 

accepts (and correctly in this author’s opinion) that organisations and individuals engaging in 

commerce operate under constraints (e.g. transaction costs). NIE’s goal is to take such understanding 

and determine whether institutions develop to overcome these constraints and promote economic 

efficiency by lowering transaction costs7, especially where transactions between individuals and 

organisations (together or separately) are not repetitive, there are many participants, and there exists 

information asymmetry.8 At the same time, institutions also impose the constraints under which 

organisations and businesses must transact.9 To discuss these matters, the author will review the 

creation of “agency” (in the economic sense) in Rome and the relevant transaction costs, beginning 

with its roots – the familia.  

 

 

C. ORGANISATIONS AND INSTITUTIONS 
 

(1) The Familia 

 

Ulpian states10 that the familia is a body of people related to one another either generally or by rules 

specific to its constituents.11 In the present case, the author is focusing on the Roman household.12 

Centred on the paterfamilias, the familia included not just the paterfamilias’ descendants, but also 

slaves.13  

 

 The paterfamilias owned and controlled all the familia’s property.14 He was also in charge of 

the day-to-day operations and finances of the familia. Such a position in larger familiae was hardly 

manageable alone. This was especially true for the familiae in the upper echelons of society who 

owned much land and operated many businesses. 

 

(2) Operational Flaws in This System 

 

The Roman elite, who had the means of conducting business across Roman and foreign lands, was 

restricted in its ability to do so largely because Romans of high rank could not participate in 

businesses that were beneath them.15 Indeed, Roman perceptions of non-agrarian work were largely 

negative.16 Furthermore, the sheer quantity of businesses and transactions such Romans would enter 

into would necessitate the use of third parties or family members as agents. However, only the 

paterfamilias had the legal right (with slight exception) to dispose of the family’s property. Given 

these constraints inherent in their institutions and organisations, Romans needed a way to increase 

productivity and growth. 

 

                                                           
7 D P Kehoe, Law and the Rural Economy in the Roman Empire (2007) at 32. 
8 North (n 6) at 98. 
9 Kehoe, Law and the Rural Economy (n 7) at 31-32. 
10 T Mommsen, P Krüger, and A Watson (eds and trans), The Digest of Justinian (1985) at D 50.16.195.1 to D 

50.16.195.5; see B W Frier and T A J McGinn, A Casebook on Roman Family Law (2004) at 18. 
11 Frier & McGinn (n 10) at 18. 
12 D 50.16.195.2; see Frier & McGinn (n 10) at 18. 
13 Finley, The Ancient Economy (n 1) at 19. 
14 J F Gardner, Family and Familia in Roman Law and Life, 2nd edn (2004) at 2. 
15 A Kirschenbaum, Sons, Slaves, and Freedmen in Roman Commerce (1987) at 31; see discussion in H 

Mouritsen, The Freedman in the Roman World (2011) at 208. 
16 See M T Cicero, De Officiis, W Miller (trans) (1913) at Book I, xlii, 152-155. 
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(3) “Agency” in Rome 

 

The Romans did not have a true concept of agency where one person had full powers to act on behalf 

of a principal.17 It was therefore natural for Romans to turn to slaves and freedmen to conduct 

businesses on their behalf. Slaves and freedmen (though only the former will be discussed here)18 

were well suited to play the role of “agent” as the social stigma on conducting commercial activity did 

not affect them.19 Additionally, family and friends of the Roman elite might have been unwilling to 

participate in business transactions on one another’s behalf in any professional capacity (due to the 

same societal pressures).20 At the same time, masters could establish a degree of separation between 

them and the work from which they derived their income. 

 

Again, institutions posed a number of problems. Slaves were classified as res mancipi and 

lacked legal personality.21 As such, slaves could not own property22 nor could they be sued 

personally.23 From this, the law made it clear that slaves could benefit, but could not worsen, the 

position of their master.24 Strict application of such laws would have greatly hindered economic 

expansion since the use of slaves would be a nullity.25 

 

The key relaxation was the introduction of the peculium. Legally, the master remained the 

owner of the assets (e.g. money, real property, businesses) in the peculium, but over time the slave 

was considered its practical owner.26 This provided the slave with the incentive to work hard for his 

master, since although all profits derived from the transactions made by the slave using the peculium 

belonged to the master (indeed, the peculium could grow, shrink, or become bankrupt) the slave could 

make immediate use of them.27 This is only strengthened when one notes how slaves were allowed by 

masters to purchase their freedom using the peculium and, more importantly, might have been 

allowed to keep part of it upon being manumitted.28 

 

                                                           
17 For example, mandatum allowed a mandator to enter a contract with a promisor whereby the promisor would 

agree to perform (gratuitously) a task on behalf of the mandator. However, if such a task involved a relationship 

with a third party, the promisor’s act could not bind the mandator and third party directly. It would be the 

promisor who was party to the contract with the third party, and as such neither the mandator nor the third party 

had any direct recourse against the other for contractual breach; see Gai Inst 3.135; B Nicholas, An Introduction 

to Roman Law (1962) at 201 to 204; see, generally, A Watson, Contract of Mandate in Roman Law (1961); B W 

Frier and D P Kehoe, “Law and Economic Institutions” in W Scheidel, I Morris and R Saller (eds), The 

Cambridge Economic History of the Greco-Roman World (2012) 113 at 128. The author has chosen to focus on 

the peculium’s role in the creation of “agency” over mandatum and societas (“partnership”) for this reason. The 

much later development of jus quaesitum tertio is not addressed as it falls outside Roman juristic and 

institutional development and was conceptualised by medieval canon lawyers, see H L MacQueen, “Third Party 

Rights in Contract: Jus Quaesitum Tertio” in K Reid and R Zimmermann (eds), A History of Private Law in 

Scotland: Volume 2: Obligations (2000) at 220. 
18 For helpful discussion on freedmen as agents, see Kirschenbaum (n 15) at 127; see also W Scheidel, “Slavery 

in the Roman Economy” (2010) Princeton/Stanford Working Papers in Classics at 12. 
19 Kirschenbaum, Sons, Slaves, and Freedmen (n 15) at 32. 
20 Ibid.  
21 W W Buckland, The Roman Law of Slavery: The Condition of the Slave in Private Law From Augustus to 

Justinian, reprint (1970) at 3-4. 
22 D 41.1.10.1 to D 41.1.10.4 
23 D 50.17.133; see D Johnston, “Suing the Paterfamilias: Theory and Practice”, in J W Cairns and P J du 

Plessis (eds), Beyond Dogmatics: Law and Society in the Roman World (2007) 173 at 174; see also D Johnston, 

Roman Law in Context (1999) at 100; in relation to the actio de peculio, see Buckland (n 21) at 214 
24 D 50.17.133; see J Aubert, “Dumtaxat de peculio: What’s in a Peculium, or Establishing the Extent of the 

Principal’s Liability” in P J du Plessis (ed), New Frontiers: Law and Society in the Roman World (2013) 192 at 

192. 
25 Johnston (n 23) at 173. 
26 Kirschenbaum, Sons, Slaves, and Freedmen (n 15) at 34. 
27 Ibid. 
28 Ibid at 35; see also Gardner, Family and Familia (n 14) at 151. 
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The slave would need to be trustworthy and have a certain level of business acumen in order 

to have a peculium, since slaves would be conducting business on the master’s behalf.29 This helped 

create the necessary degree of separation between the master and the areas of work from which he 

gained income. 

 

The praetors also introduced new actions (actiones adiecticiae qualitatis), notably the actio de 

peculio.30 This allowed third parties to raise actions against the principal (e.g. the paterfamilias) for 

dealings (but not delicts)31by his slave using the peculium, rendering slaves (and other similarly 

positioned persons) commercially viable agents. Third parties could then safely (though much 

depended on the amount held in the fund)32 rely on transactions with slaves, specifically in situations 

where the slave was given free administration of the peculium and was not backed in his dealings by 

his master. This enabled quite impersonal forms of dealing. The master’s liability for debts incurred 

by the slave only went so far as the amount held in the peculium at the time of the court’s judgment,33 

acting as a form of “limited liability”.34 

 

From an NIE perspective the law provided a clear understanding of rights and obligations for 

the parties involved in these dealings with the slave, and granted a high level of property protection 

for the slave’s master.35 The judicial system was also willing to enforce debts owed by a slave. All of 

these developments form integral elements for promoting impersonal, long-distance trade and, as we 

will see, a means of lowering transaction costs and promoting economic efficiency. 

 

(4) Agency Transaction Costs 

 

Agency necessarily includes transaction costs in terms of oversight and knowledge. Because the agent 

works on behalf of the principal, he has significant control over the day-to-day operations of the 

businesses.36 Consequently, the principal has very little knowledge of how the agent and business are 

doing. This is problematic for several reasons. Importantly, it leaves open the possibility for 

opportunism, either by the agent not pursuing the principal’s interests vigorously enough (i.e., 

“shirking”, since all benefits would accrue to the principal)37 or by the agent taking business 

opportunities for himself (after all, an agent is presumed to be just as much concerned with 

maximising his or her own welfare as is the principal).38 

 

Existing models for reducing these agency transaction costs in contemporary commerce 

attempt to establish incentives and monitoring costs in an effort to both decrease the ability and 

likelihood of agent malfeasance.39 This is typically achieved through proper remuneration and reward 

for the agent’s successful work, as well as the imposition of various other bonding mechanisms.40 The 

                                                           
29 Ibid. 
30 For cases in which the slave acted with supervision, to the direct benefit of, or to the knowledge of the 

paterfamilias see discussion in Johnston (n 23) at 102. 
31 Buckland, The Roman Law of Slavery (n 21) at 209. 
32 Johnston (n 23) at 100. 
33 Buckland, The Roman Law of Slavery (n 21) at 207. 
34 Johnston (n 23) 181. 
35 D P Kehoe, “Law, Agency and Growth in the Roman Economy” in P J du Plessis (ed), New Frontiers: Law 

and Society in the Roman World (2013) 177 at 182. 
36 Frier & Kehoe (n 17) at 122. 
37 A A Alchian and H Demsetz, “Production, Information Costs, and Economic Organization” (1972) 62 The 

American Economic Review 777. 
38 Frier & Kehoe (n 17) at 123; J H Davis, F D Schoorman, and L Donaldson, “Toward a Stewardship Theory of 

Management” (1997) 22 The Academy of Management Review 20 at 22-23. 
39 M C Jensen and W H Meckling, “Theory of the Firm: Managerial Behavior, Agency Costs and Ownership 

Structure” (1976) 3 Journal of Financial Economics 305 at 308. 
40 Davis, Schoorman and Donaldson (n 38) at 23. 
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aim is to align the agent’s interests with those of the principal so as to ensure, so far as is possible, that 

the agent maximises the principal’s welfare rather than his own.41 

 

In this way, a peculium would perform well in addressing the transactions costs and the 

problem of unsatisfactory performance by giving the slave, freedman, or other agent the proper 

incentive to work hard and properly for the benefit of the master.42 This is largely because the 

peculium made slaves “quasi-owners” of the businesses they ran and thus many of the interests of 

slave and master coincided.43 It also “remunerated” the slave for his work, since the slave was then 

able to use the assets in the peculium to conduct further business as well as for his own personal 

benefit. 

 

The structure of the familia provided a ready-made hierarchy of oversight, enabling Romans 

to quickly establish businesses (quite similar to firms).44 This type of structure allowed Romans to 

circumvent many of the issues of information asymmetry (since the slave or freedman would be a 

trusted servant).45 At the same time, greater independence between the agent and principal meant the 

Roman elite would not need to engage in “unworthy” economic activity directly. The need for 

oversight would therefore be negligible46 and would greatly lower transaction costs.  

 

(5) NIE Analysis and Comparability 

 

What is remarkable is that since these institutions (i.e. dynamic legal ones) existed in Rome the 

Roman economy’s comparability to contemporary economies is not nearly as impossible as the 

traditionalist view states. However, the comparison between ancient and modern economies depends 

not only on both having the same types of institutions (e.g. legal) but also having institutions that 

tackle economic problems to promote economic efficiency in a comprehensive way. The 

comparability is most interesting at this junction, as one must consider how the Romans 

conceptualised their economy and how such conceptualisation differed from contemporary thought. 

 

 There is no mention of a “Roman economic text”, and in this respect traditionalists are correct 

– there is nothing to suggest Romans conceptualised the economy as a scientific pursuit worthy of 

separate consideration. Nevertheless, the author believes that Romans dealt with economic choices on 

a “common sense” basis. Again, this would imply that Rome’s institutions operated on a more 

primitive level with less “economic diagnostics”. The argument that is often made (in a legal context) 

is that neither the jurists nor law-making persons seem to indicate an economic or social rationale for 

their decisions.47 This is a narrow view of institutional changes. It seems more plausible, instead, that 

Romans did not make decisions in a vacuum but looked at various external factors, including those 

that would lower costs and promote business efficiency. 

 

For example, Romans had no need for developing an ongoing model of agency as complex as 

they had if their economy remained rooted in predominantly local, personal trade. Third parties in 

local situations could have largely relied on their knowledge of the slave’s master to conduct business. 

Moreover, the master could instruct, and most likely have knowledge of, his slave’s local dealings. 

The introduction of the actio de peculio seems to imply that Romans used slaves in non-local 

situations to conduct business, where such knowledge and instruction was far less possible. 

Recognising and enshrining the peculium48 in Roman society, with the added causes of action for 

debts owed by slaves using a peculium, made the agent commercially reliable for third parties. 

                                                           
41 Jensen and Meckling (n 39) at 309, 323. 
42 Scheidel (n 18) at 12; see also Kirschenbaum, Sons, Slaves, and Freedmen (n 15) at 127. 
43 Kehoe (n 35) at 181. 
44 Frier & Kehoe (n 17) at 130; see also Kehoe (n 35) at 181. 
45 See discussion in Mouritsen, The Freedman (n 15) from 206 to 247 in relation to freedmen, though the 

position would be much the same for slaves; see Davis, Schoorman and Donaldson (n 38) at 22. 
46 Kirschenbaum (n 15) at 36. 
47 D P Kehoe, Investment, Profit, and Tenancy: The Jurists and the Roman Agrarian Economy (1998) at 10. 
48 Buckland, The Roman Law of Slavery (n 21) at 207. 



26 

 

Importantly, the author submits that there is an active “balancing of interests” in the creation of the 

actio de peculio (and can be seen elsewhere, e.g., in remissions of rent).49 The master could remain 

content that his greater property would not be suddenly at risk of confiscation as a consequence of his 

slave’s actions, while at the same time third parties could rely on the master’s property in the 

peculium to determine the risks of working with agents. Again, the method used implies a fairly good 

understanding of economic and social needs.  

 

One could argue that this “limited liability” mimics the position of shareholders and creditors, 

and in fact many of the transaction costs, economic decisions, and legal protections such shareholders 

and creditors face, and have, are similar for masters and ancient creditors.50 Of course, it is the 

author’s view that Romans did not see such legal development in terms of limited liability, but did 

understand what it was they were doing, and why, from a practical standpoint. 

 

Clearly, then, social and economic demands required the institutions to grow and adapt, while 

institutional constraints were either removed or circumvented. Based on available information, the 

author’s position is that the Romans did consider economic factors in making decisions, especially 

those that changed or otherwise developed institutions in their society. On a general level, as trade 

grew, so did the need for agents working in different, non-local markets. The overall integration of the 

markets would simply not have happened without this development,51 and the Romans must have 

known, at least on a basic level, that without useful agents they would have been unable to conduct 

business in this way. 

 

 

D. CONCLUDING REMARKS 
 

This article demonstrates one clear example of how Rome’s institutions adjusted to enable long-

distance commerce given institutional constraints placed on economic actors. Rome went from a 

society without the ability to use agents efficiently, to one where “agents” were commercially viable 

tools. What should be clear from this analysis of the peculium is that the Romans actively engaged the 

economic problems they faced.52 In doing so, Romans had to make economic assumptions, even if 

they only saw them as common sense observations. It is this conceptualisation and the existence of 

comprehensive, dynamic institutions that allow one to compare ancient and contemporary markets 

and economies.  

 

 

 

 

                                                           
49 For further analysis, see D 19.2.15.4 to 32, Frier & Kehoe (n 17) at 124, Kehoe (n 7) at 112 to 118, and D P 

Kehoe, “Roman Economic Policy and the Law of Contracts” in T A J McGinn (ed), Obligations in Roman Law: 

Past, Present, and Future (2012) 189 at 200-201.  
50 See discussions in M Lutter (ed), Legal Capital in Europe (2006); E Ferran and L C Ho, “Maintenance and 

Reduction of Capital” in E Ferran and L C Ho (eds), Principles of Corporate Finance Law (2014) 155; and L 

Enriques and J R Macey, “Creditors Versus Capital Formation: The Case Against European Legal Capital 

Rules” (2001) 86 Cornell Law Review 1165. 
51 Kehoe (n 35) at 181. 
52 D C North, “The New Institutional Economics and Development” (1993) at 6. 
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A. INTRODUCTION 
 

The English law of sexual offences has comprehensively evolved to give due recognition and 

protection to the victims’ sexual autonomy by abolishing the force requirement and making consent 

part of both the actus reus and mens rea. Force, threats of force and coercion will be deemed to vitiate 

the victim’s consent; the effect of a “deception”, however, is still unclear. This paper will distinguish 

between two types of deceptions – “lies” and “frauds” – and use the two different terms accordingly 

throughout. A “fraud” is a deception that is more intricate than a “lie” as it involves an added element 

of manipulation, pressure or threats. “Lies” are considered to be lesser deceptions and, to serve the 

arguments of this article, will be further divided into “passive” and “active” lies to reflect the 

increasing gravity of their effect on B’s choice to set certain conditions for her consent.1  The 

arguments proposed in this article are normative in nature and hold that, while all “lies” strongly 

affect the quality of B’s consent, only the most morally reprehensible category of lies – “active” lies – 

affect the quality of consent to the point of vitiation. As for “frauds”, they should all be held to vitiate 

consent wholly and lead to a conviction under one of the non-consensual sexual offences, by using the 

conclusive presumptions about consent found in section 76 of the Sexual Offences Act 2003 (the 

“2003 Act”). Section 76 states that, if it is proved that A “intentionally deceived the complainant [i.e. 

B] as to the nature of purpose of the relevant act” or “intentionally induced [B] to consent to the 

relevant act by impersonating a person known personally to the complainant”, it will be conclusively 

presumed that “the complainant did not consent to the relevant act, and that the defendant did not 

believe that the complainant consented…”.2  

 

Part B of this paper will discuss the social and academic perceptions of sexual deception and 

their role in stalling any development of the law in this area. Part C will categorise recurrent types of 

‘lies’, which some academics would like to see made criminal. I will argue that some lies should not 

qualify as criminal because of the social limitations explored in part B or because they are already 

                                                           

* Fourth year LLB (Hons) student, University of Edinburgh. 
1 Throughout this paper, A will be used to refer to the deceiving party or defendant and B will be used to refer to 

the deceived party or complainant.  
2 Sexual Offences Act 2003 s 76(1) and 2(a), (b).  
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dealt with, more or less satisfactorily, under section 74 of the 2003 Act. This will in turn lead to the 

third and final part, D, which spells out my final argument: section 76, the only section that deals with 

sexual deceptions, is obsolete due to the interpretational inflexibility demonstrated by the court. It 

fails to catch cases of “modern fraud”, the cases that should be the real concern of the law. It is 

argued, however, that section 76 should still be preferred to section 74, as it is the only section that 

clearly labels the wrongfulness of fraud. It is suggested that the courts should be more lenient and 

apply a progressive interpretation to the section. This approach is a compromise, which best addresses 

the interests of victims and defendants, and resolves the controversies arising from the social and 

academic concerns over overcriminalisation that have given the academic debate a gendered hue3 and 

created a divisive and unstable platform, inauspicious to victim protection.  

 

While the paper mainly focuses on the law in England, it is submitted that these arguments 

could be equally relevant to the development of the law in Scotland. Examination of reform in the 

English jurisdiction could benefit Scotland on the assumption that the latter has shown a tendency to 

follow the former. Indeed, the 2003 Act was used as guidance for the Sexual Offences (Scotland) Act 

2009, especially with regard to the law on consent.4  Section 76’s sister provision are found in section 

13(2)(d) to (e) of the 2009 Act, which holds that if fraud as to nature, purpose or identity is proven, B 

is deemed not to have “freely agreed”.5  

 

In any event, most cases of sexual deception in the UK have been brought in English courts. 

An analysis of the law in England thus presents a more secure basis for the construction of normative 

arguments, which give victims agency by relying on a pragmatic analysis of adjudicated cases. It is 

also interesting to note that in the Guidance notes accompanying the 2009 Act, the example provided 

for section 13(2)(d) is one “where a person is falsely told that digital vaginal penetration is a 

necessary medical procedure”.6  This example further justifies the choice of jurisdiction for this article 

as it shows that, despite being more recent than the 2003 Act, the Scottish Act is plagued by the same 

interpretational ills7 that, as we will see later, result from an outdated societal mentality and are 

dissociated from more recent cases of fraud. 
 

 

B. IS SOCIETY READY TO RECOGNISE THE SIGNFICANT IMPACT THAT 

DECEPTIONS HAVE ON CONSENT? 
 

The law only recognises two cases of fraud where consent will be presumed to have been absent. The 

first is where A deceives B as to either the nature or purpose of the act; the second is where A 

fraudulently impersonates someone personally known to B.8 Cases that fail to fit within this section 

are instead considered under the general definition of consent in section 74, which defines consent as 

an agreement “by choice”, where B has the “freedom and capacity to make that choice”. Section 76 is 

generally thought to be nothing more than a crystallisation of the common law’s approach, which has 

been prevalent since the 19th century.  

 

                                                           
3 This paper generalises A, the deceiving party, to be male and B, the deceived party, to be female. This is in 

line with the current academic literature on the subject.  
4 “A feature of the 2003 Act which was of particular interest for this project is the model of consent used in the 

definition of various offences. Although we have not agreed with all of the detail of that model, it has been 

influential in guiding our thinking on how Scots law should approach this important issue”. Reference is also 

made to the Setting the Boundaries: Reforming the law on sex offences to have been “of considerable value”. 

See Report on Rape and Other Sexual Offences (Scots Law Com Report No 209) in December 2007 at 1.8 

available at <http://www.scotlawcom.gov.uk/files/4712/7989/6877/rep209.pdf> accessed 25 May 2016. 
5 See “GUIDANCE ON THE SEXUAL OFFENCES (SCOTLAND) ACT 2009” available at 

<http://www.gov.scot/Resource/Doc/254429/0105624.pdf> accessed 25 May 2016. 
6 Ibid at para 62.  
7 Indeed, as will be argued later, applying deception to such cases has rendered the provision unusable.  
8 Sexual Offences Act 2003 s 76.  

http://www.scotlawcom.gov.uk/files/4712/7989/6877/rep209.pdf
http://www.gov.scot/Resource/Doc/254429/0105624.pdf
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Historically, English law had recognised a distinct offence of “procuring women and girls by 

deception”.9 The section covered cases where deception was used to lure girls into trafficking and 

forced prostitution, as well as cases where false pretences were used to obtain factual consent (e.g. a 

promise of marriage). It was repealed contrary to the Law Commission’s recommendation that it be 

retained10 and there is doubt as to whether this was Parliament’s deliberate choice or merely an 

oversight.11  

 

It is unsurprising that, in today’s society, false promises of marriage are no longer considered 

to be the concern of the criminal law. This offence was a product of a religious and conservative 

society that regarded unmarried women who engaged in premarital sexual intercourse as “ruined”. 

Men who lured women into such shame were themselves considered legally and morally culpable. 

But the repeal of this old offence seems to have left a gap in the law that fails to address lesser cases 

of deception, falling short of the standard of the conclusive presumptions. In interpreting section 76, 

an innovation introduced by the 2003 Act, the courts decided that they would exclude from the scope 

of the conclusive presumptions “disingenuous blandishments or common or garden lies by the 

defendant”.12 Lesser deceptions or “lies” were thus excluded and treated as “fair game”. But if we 

consider lies to be serious enough in property or contract law to amount to misrepresentation and 

invalidate a transaction, why are we so willing to protect them in the context of sexual relationships?13 

This question has been occupying the minds of academics, while the courts and legislature have done 

little to satisfactorily answer it.  

 

In this first part, I will analyse the underlying social and cultural context in which the 

academic debate on deception has emerged, as well as the role of social and cultural norms, such as 

seduction, in shaping our legal culture. I will also explore some of the salient features of the debate 

and the extreme attitudes it has generated. An awareness of the societal boundaries that oppose an 

expansion of the law provides a helpful delineation of the shape that any discussion of reform should 

take. It also better informs the arguments set out in this paper, which aim to develop a realistic and 

pragmatic legal proposal.  
 

(1) Societal perception of sexual deception   
 

Consent obtained by deception presents itself as the ideal scenario to test the strength of the liberal 

doctrine of sexual autonomy as it raises the following question: “unadulterated by violence, threats or 

incapacity, what knowledge is necessary for an individual’s expression of consent to be legally valid 

and enforceable?”14 Courts have held that that the absolute minimum knowledge will be enough to 

prove consent. If a woman consents, knowing the act is sexual and for sexual gratification, and has a 

minimum grasp of the person’s identity, then she will be held to have consented. Being deceived as to 

any other element of the sexual act has no bearing whatsoever on her expression of consent. This 

position is perfectly captured in an American court’s judgement in People v. Evans, stating that, 

“Every man is free, under the law, to be a gentleman or a cad.”15 

 

                                                           
9 Sexual Offences Act 1956 s 3(1).  
10 Home Office, Setting the Boundaries: Reforming the Law on Sexual Offences (2000), vol 1, recommendation 

14, xiii. Consent in Sex Offences Report 1996.  
11 K Laird, “Rapist or rogue? Deception, consent and the Sexual Offences Act 2003” [2014] Crim LR 492 at 

499.  
12 R v Jheeta [2007] EWCA Crim 1699 at para 24 per Sir Igor Judge. 
13 B McJunkin, “Deconstructing rape by fraud” (2014) 28 Columbia Journal of Gender and Law 1 at 20. 
14 Ibid at 8. 
15 “It is not criminal conduct for a male to make promises that will not be kept, to indulge in exaggeration and 

hyperbole, or to assure any trusting female that, as in the ancient fairy tale, the ugly frog is really the handsome 

prince”, People v Evans 379 NYS.2d 912 at 922 (1975), cited in J Herring, “Mistaken Sex” [2005] Crim LR 511 

at 523-524. Again, here the reference to fairy tales shows that women are considered to be the ones who can fall 

prey to these kinds of lies, because of their naivety. 



30 

 

The age-old argument, once used to justify the law’s inaction on the occurrence of marital 

rape, is resurrected in the case of deception: the law has no place in the bedroom. What is commonly 

known as caveat amator, or “lovers beware”, is frequently applied as a maxim in this area of the law. 

Generally, in the law of sexual offences and especially rape, men, who were traditionally only 

considered to be perpetrators, are being increasingly recognised as victims themselves. But in this 

particular area of the law, there is still a very strong perception that the offence is gendered. This is 

because seduction, inextricably linked with some level of deception, is thought to be similarly 

connected with romance and love. Indeed, deception in romance is an omnipresent theme in 

contemporary cinematic culture. The popular depiction is that men enjoy deceiving and women enjoy 

being deceived. It is a “fact of life” that the law should not attempt to change. Despite holding that it 

would be “equally inaccurate and offensive to say that women need or want to be emotionally 

misled”,16 Stephen Schulhofer still acknowledges that there is something inherently elusive about 

sexual intercourse that makes deception an inextricable part of it, blurring the line between “unwanted 

lies” and “welcomed story-telling”.17  

 

A closer analysis of the role that seduction plays in sexual relationships can better inform our 

understanding of the law’s minimalist approach to the effect of deception on the validity of consent. 

According to McJunkin, sexual autonomy is at war with seduction, which he views as a competing 

extra-legal “good” that both law and society are determined to protect.18 This is because society has 

accepted seduction itself as “an archetype of affirmative sexual autonomy”.19 The friction between the 

protection of this affirmative sexual autonomy, which seduction is perceived as championing, and the 

protection of a negative sexual autonomy, or in other words a right to say ‘No’, is exemplified in the 

definition of sexual autonomy endorsed by some commentators; namely, an uninhibited right to 

sexual satisfaction and expression.20  

 

Seduction is also argued to play a vital role in the continuing prosperity of sexual relations. 

This in itself is premised on the inherent goodness of sex and the need to protect it as “one of nature’s 

blessings”.21 This premise has been attacked by Dempsey and Herring, who have questioned the 

traditional legal view that sex is a harmless or even beneficial activity. They argue that the law of rape 

and other sexual offences should instead embrace the view that sexual penetration is a prima facie 

wrong which requires justification.22 An exploration of the debate surrounding the law’s 

understanding of sex is beyond the scope of this paper; however, it demonstrates that even the very 

understanding of sex is controversial.   

   

Others have argued that seduction is not worthy of protection and the law should not yield to 

society’s acceptance of deceptive practices. What is proposed in response is a more complex 

definition of consent which requires a higher quality of knowledge in order for individuals to be able 

to make a meaningful and informed choice. Thus, in order to truly consent, a person should be fully 

informed of all facts that are material to the obtention of said consent. Consent should also reject “the 

stereotypes of active masculinity and passive femininity”23 and move closer to a model of agreement 

or negotiation similar to a contractual “meeting of the minds”.24 The debate on deception is also 

linked with wider questions surrounding the way in which sexual relationships should be construed. 

Rather than seeing women as opponents, the law should embrace a more equal view of partners. 

                                                           
16 S Schulhofer, “Taking sexual autonomy seriously: rape law and beyond” (1992) 11 Law & Philosophy 35 at 

93. 
17 Ibid at 93. 
18 McJunkin (n 13) at 24.  
19 Ibid at 24. 
20 See J Rubenfield, “The riddle of rape by deception and the myth of sexual autonomy” (2013) 122 Yale LJ 

1372 
21 H Gross, “Rape, moralism and human rights” [2007] Crim LR 220 at 220.  
22 M M Dempsey & J Herring, “Why sexual penetration requires justification” (2007) 27 OJLS 467.  
23 N Lacey, “Unspeakable subject, impossible rights: sexuality, integrity and criminal law” (1998) 11 Canadian 

Journal of Law and Jurisprudence 47 at 60.  
24 J Herring, “Mistaken sex” [2005] Crim LR 512 at 520. 
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Wertheimer advances four different models of relationships: friendship, adversarial, contractual and 

fiduciary. In assessing their moral hierarchy, he argues that the law should move towards the morally 

superior one: the friendship model, in which the parties have genuine interdependent interests, 

regardless of the reality of human interactions.25 Most importantly, it is argued that the law should be 

committed to the protection of a thicker notion of sexual autonomy which would take into account 

individual attachment to the meaning of the sexual act. In fact, most of the academic arguments on the 

subject favour a restructuring of the legal concepts of both consent and sexual autonomy.26 An 

argument has even been advanced that the law should not content itself with the protection of sexual 

autonomy; rather, it should embrace human dignity as a normative legal standard.27  
 

(2) A divided and gendered academic debate  
 

In the academic sphere, Jonathan Herring has put forward what is, arguably, one of the most extreme 

arguments supporting the criminalisation of deception in the UK. His argument rests on deceit’s 

having the same negating effect on consent as that of force.28 He reiterates Wertheimer’s formulation 

that the effect of deception on consent is even more wrongful than that of threat or use force and 

coercion, as it does not simply overpower the victim’s will but also makes her “an unwitting agent in 

the violation of her own rights”29 by using it against her. Gross offered a direct reply to Herring’s 

proposal, accusing the latter of moralism all the while positioning himself as a defender of human 

rights, namely “Life, Liberty and the pursuit of Happiness”.30 

 

Describing their “debate correspondence”31 as “the musings of two Oxbridge-based middle-

men”, Herring thought it more likely to generate “amusement than illumination”.32 What the wider 

academic debate on the subject has actually generated, at least in this writer’s mind, is frustration. 

This severe call for reform has been unsurprisingly met with even more drastic and perhaps slightly 

irrational calls to maintain the status quo or even regress to older definitions of lack of consent, which 

would require the use or threat of force. In fact, Rubenfield concludes that, because rape law’s 

absolute commitment to sexual autonomy cannot be reconciled with its unwillingness to criminalise 

rape by fraud, the law should revert to the force requirement.33 Others, such as Bohlander, view 

proposals to criminalise deceptions as exercises of “political correctness” and want to declare war on 

them as they think of men as nothing more than “creatures driven by unsavoury dark desires, thinking 

about one thing with one thing”34 and “responsible for any mess the world finds itself in”.35 It is an 

understatement to say that academics feel strongly about this topic. Many see such proposals as an 

attack on romance, on sex and even on men themselves.  

 

This polarised debate shows us that society is clearly not ready to protect a fuller notion of 

sexual autonomy. Some academics argue that such an advance would be highly confusing. In fact, 

Gross has expressed serious concern over the ‘dangers’ of “seemingly consensual sex”.36 He fears that 

                                                           
25 A Wertheimer, Consent to sexual relations (2003) 211. 
26 See generally S Schulhofer (n 16). 
27 McJunkin (n 13) at 41.  
28 Herring (n 24) at 515.  
29 Wertheimer (n 25) at 194.  
30 Gross (n 21) at 226. 
31 J Herring, “Mistaken sex” [2005] Crim LR 512; Reply by H Gross, “Rape, moralism and human rights” 

[2007] Crim LR 220; Counter by J Herring, “Human rights and rape: a reply to Hyman Gross” [2007] Crim LR 

228. 
32 Ibid, “Human rights and rape” at 228.  
33 Rubenfield proposes a theory of rape as a violation of the victim’s right of self-possession by attempting to 

remove the element of “dignity” or “autonomy” from the equation. He thus aligns it with the harm of slavery or 

torture. See Rubenfield (n 20) at 1425. 
34 M Bohlander, “Mistaken consent to sex, political correctness and correct policy” (2007) 71 J Crim L  412 at 

413.  
35 Ibid.  
36 “One of the most written about crimes of our time”: See Gross (n 31) at 220.  
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the increasingly blurry definition of rape might result in it becoming a crime that “even academics and 

other respectable folk might find themselves committing”.37 

 

The most perplexing aspect of the debate, however, is that it is premised on what is perceived 

as the archetypal sexual lie: A tells B that he loves her when he doesn't. The use of such lies as the 

paradigmatic example of cases most likely to benefit from an extension of the law can only lead one 

to conclude that the debate on fraud is tainted with the same gendered stigma marring the whole of the 

law of sexual offences.38 Academics have collaborated to create a vain and naive legal creature not 

worthy of the law’s protection, feeding off of the thrill of “crying wolf” and thus confirming the 

irrational fear that any reform of the law will be used to prosecute innocent men.39 This paper argues 

that women are neither naive nor feeble and that their sexual autonomy is affected by all types of lies. 

But, as we will see in part C, in the interest of compromise, some of these lies should not be held by 

the law to fully vitiate consent and those that do should be dealt with under section 74 of the 2003 

Act. However, women need the protection, afforded by section 76, against the most serious kinds of 

deceptions: frauds. As we will see in part D, ordinary women are not easily subjected to such forms of 

deception. Frauds target some kind of vulnerability, such as the one that can be expected to exist in 

trusted relationships with teachers, medical practitioners or romantic partners.  

 
 

C. WHICH LIES SHOULD BE HELD TO NEGATE CONSENT? 
 

In this part, I will argue that overcriminalisation concerns and the societal barriers mentioned in the 

previous part must lead us to the conclusion that only certain types of active ‘lies’ should be held to 

vitiate consent under section 74 of the 2003 Act.  

 

(1) Passive lies  

 

It should be rather obvious to a court that, where B is ignorant of the sexual nature or purpose of the 

act she is consenting to, or where the person with whom she is engaging in this sexual act is 

impersonating someone known to her, B has such a deep gap in her knowledge that (1) she could 

never be held to have legally consented and (2) A can never argue that he had reasonable belief as to 

her consent. This is why some commentators think that section 76 is an overstatement of the law.40 

They argue that, in such cases, the courts do not really need the conclusive presumptions to hold that 

consent has been vitiated. The provision is still important because, as we will see later, it clearly 

labels the wrongfulness of fraud in serious cases of deception. But this overemphasis can still be 

argued to have taken the attention away from lesser deceptions, such as lies, some of which fall 

outside the scope of the law of sexual offences.  

 

This paper distinguishes between “passive” and “active” lies.41 A passive lie is either an 

embellishment of A’s attributes, such as claiming that he is rich, successful, committed to her 

romantically, etc., or a failure to disclose a factor relevant to B’s decision to engage in the sexual act, 

such as HIV status, gender history, criminal convictions, etc. Both types of lies may or may not play a 

role in B’s decision to consent to sexual intercourse and, if they do, they may still not be significant 

enough to vitiate it. A has lied in order to improve his chances of obtaining B’s consent but his lie 

may have been “disbelieved, half-believed or believed but not relied upon”.42 In this situation, it is 

                                                           
37 Ibid at 220.  
38 This view of women was also held by the public in relation to the older offences of deception. In the US, 

Shulfoher says that, “The public debate about abolition of the offence [of seduction] was dominated by 

discussion of their abuse as a means for unscrupulous ‘gold-diggers’ to blackmail propertied gentlemen.”, S 

Shulfhofer (n 16) at 89.  
39 What I like to call the “Triviality Bogey(wo)man”.  
40 Herring (n 24) at 523.  
41 The categorisation made in this paper is loosely inspired by the article by R Williams, “Deception, mistake 

and vitiation of the victim’s consent” (2008) 124 LQR 132. 
42 Schulhofer (n 16) at 89.  
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assumed that B has never expressed that she regards the existence of such factors as vital to her 

decision to engage in the sexual act. Consequently, A may not have been aware that she would not 

have consented but for his lie. If B later claims that the lie was actually “fully relied upon” and 

material in her giving consent, it will be extremely difficult to ascertain whether or not, at the time, A 

had reasonably believed that he had obtained her consent regardless of the lie.  

 

An active lie is an active and direct denial of the truth upon confrontation, or a deceptive 

dismissal of the condition set out by B in order to defeat her freedom of choice and obtain consent 

regardless. While both types of lies undoubtedly have an effect on B’s choice, only active lies can 

fully negate her consent.  This is because, where A actively lies to B, he is fully aware that she is 

relying on the existence of a particular factor before she will give her consent. In this case, B’s 

consent should be held to be fully vitiated.  

 

However, some academics would undoubtedly hold this proposal to be too unambitious and 

narrow to protect the fuller notion of sexual autonomy mentioned in part B. Simon Gardner,43 for one, 

advances a “Subjective Value” theory (SV), which he argues, should replace the “outdated” defect of 

reason theory (DoR),44 which only applies in cases of fraud as to the nature or purpose of the sexual 

act and was only later extended to impersonations.45 DoR theory only focuses on whether or not B had 

become an instrument of A’s will. Lies are thus excluded because, despite the deceiving party’s 

manipulations of the reasons behind her choice, B’s choice can still be somewhat identified within the 

sexual act. She will thus still be held to have consented. The SV theory, however, would account for 

the subjective value that each individual attaches to the sexual act. This theory is in line with the 

reasoning applied in the law of assault, as it does not require the court to follow the reasonable 

person/objective standard; instead, it allows B herself to determine how material the lie was in her 

decision to consent to intercourse.46 The proposal would, however, exclude “trivial” lies through a de 

minimis defence for the defendant, similar to that of “rough horseplay” in the law of assault.47  

 

Herring’s proposal is even more far-reaching, he would like to see all lies placed within the 

scope of the criminal law, including the more “trivial” deceptive declarations of love, which would be 

excluded under Gardner’s SV theory.48 B should not be held to have consented as long as she is 

“mistaken as to a fact” and would not have consented had she known the truth.49  

 

Gardner’s and Horder’s proposals certainly have some merit as they aim to expand the law so 

as to protect victims’ sexual autonomy more rigorously. They are both placed on the more extreme 

end of the spectrum; indeed, they have caused the most uproar in academic circles. It is very 

important that such proposals be presented as they may be slowly pushing the debate forward and, as 

a result of extra-legal societal change, might be achievable in the future. But as things stand today, 

they face too many hurdles, which makes their realisation unrealistic. I would also argue that these 

proposals are misaligned with important criminalisation principles as they place an unjustifiably 

heavy burden on the defendant, A. They are also pointedly disconnected with societal norms and the 

judiciary would face many of the problems typically associated with the criminalisation of “sticky 

                                                           
43See S Gardner, “Appreciating Olugboja” (1996) 16 Legal Studies 275. While Gardner does not actually use 

the terms “subjective value” and “defect of reason”, his argument has been in this form by Jeremy Hoder, who 

in turn advances a “subjective-causal” theory, J Horder, “Consent, Threats and Deception in Criminal Law” 

(1999) 10 King’s Law Journal 104 at 107.  
44 Ibid, Horder, at 104. 
45 E.g., R v Flattery (1877) 2 QB 410, where the Court held that there must be “consensus quod hanc 

personam”. See also, Horder (n 43) at 105. According to both Horder and Garnder (n 43), this last inclusion of 

impersonation unravelled the whole DoR theory as it could not be justified under it, as it would not have had “so 

dramatic an effect” on B’s consent and may or may not have been of “utmost intrinsic significance” to B. 
46 Horder (n 43) at 107.  
47 Ibid at 108.  
48 Herring (n 24) at 511. 
49 Ibid at 517.  
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norms” if they were to be enacted into law.50  Moreover, they ignore contemporary women’s interests 

as they do not take into account their agency, which is expressed through bringing forth allegations 

and initiating proceedings.  

 

Horder, in particular, offers no convincing method with which to tackle the task of 

determining the veracity of B’s claim.51 It is only suggested that it should be for the jury to decide 

whether it is confronted with a case of “reluctant consent” or “genuine non-consent”.52 Horder admits 

that this is a significant issue as it might just be too important a task to leave to the jury’s 

determination alone. He proposes to resolve this by asking the courts to move beyond the simple 

binary distinction between consent and non-consent and to instead focus on the effect of the deception 

on B’s (assumed) consent.53 But even this proposed solution is unworkable as it would require a 

complete reformation of the current construction of consent in the law.  

 

As for Herring, his entire proposal places an enormous weight on the defendant’s mens rea. 

But this is problematic, since defendants cannot be imputed with knowledge on an issue as subjective 

as sex – especially with the knowledge that, as we have seen above, lies are part of a male-driven 

narrative of romance and seduction and are widely accepted by society. The proposals above, do not 

offer enough security to defendants and may even breach the presumption of innocence by placing a 

heavy burden of proof on the defendant.  

 

If we believe that the criminal law is only meant to be used as a last resort,54 surely only the 

most morally reprehensible lies – those, which cause the victim the most harm by directly 

disregarding an active choice that she had already made and expressed as opposed to influencing her 

choice by false pretence – should be regarded by the law as being capable of vitiating consent and 

resulting in a criminal conviction. By actively lying, A waives any doubt as to whether or not he 

should be imputed with knowledge regarding how material the lie was in B’s mind. If B claims that 

the lie was material to her consent, he can no longer benefit from the indeterminacy which favours his 

interests over B’s in the case of passive lies. 

 

Furthermore, a look at cases from around the world provides a clear basis for holding that, in 

any case, women do not need the law’s protection from passive lies. It was stated by one commentator 

that women learn from a very young age not to trust men in general, even less those who are trying to 

seduce them.55 Whether this societal status quo should be hailed or mourned is another question, but 

the truth is that our society has embraced the fact that sexual encounters can be birthed from, and 

produce, very untruthful environments. This is a fact that women have learned to accept, and which 

they can protect themselves against, without the law’s help.  

 

Finally, society does not view “deceptive rapists” as equally morally culpable, and there is a 

risk that linking both might reduce the stigma of rape for the “traditional” ones, who unarguably 

deserve the law’s and society’s censure. There is a risk that expanding the law in such a way would 

group “deceptive” rapists56 and “traditional” rapists57 under the same criminal label, thus impinging 

on important principles of equal treatment and proportionality.58 Given current societal views, an 

expansion of the law would trivialise the harm occasioned by traditional victims in the eyes of the 

public, which would be a highly unfair and undesirable result.  

 

                                                           
50 See D M Kahan, “Gentle nudges vs. hard shoves: solving the sticky norms problem” (2000) 67 U Chi L Rev 

607.  
51 Horder (n 43) at 107.  
52 Ibid.  
53 Ibid.   
54 See D Husak, “The Criminal Law as Last Resort” (2004) 24 OJLS 207.  
55 Wertheimer (n 25) at 198.  
56 Or sexual offenders. 
57 Individuals who are convicted of rape under the current law of sexual offences.  
58 See generally A Ashworth, “Is the Criminal Law a Lost Cause?” (2000) 116 LQR 225. 
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(2) Active lies  

 

The previous conclusion concerning “passive lies” leads us to now consider the case for the 

criminalisation of “active lies”. While every individual attaches different and personal meanings to 

sex, it might still be possible to draw out a pattern.  Absolute or “but for” conditions to sex would 

seem to arise in one of two cases. The first category of cases occur where the meaning attached to sex 

is so important that the individual factors an additional (religious or other) condition into her decision. 

The second category would, surprisingly, be the exact contrary, where the sexual act is irrelevant to 

the person’s dignity or self-worth. In this case, sex can be exchanged and commodified. A typical 

example of this second type would be one where sex is offered in exchange for some beneficial 

advantage, monetary or otherwise. Without holding any kind of judgement on the individual’s 

decision to separate the act from its social meaning, I argue that what has been violated in this case is 

not the individual’s sexual autonomy, which the law of sexual offences seeks to protect; rather, it is 

their autonomy, tout court. Rape is rape because of the social, cultural and religious meaning of sex; 

without it, rape would be just like any other kind of physical assault, albeit one carrying more risks.59 

If we adopt this view, Rubenfield’s “feminist dream” of separating the element of dignity from the 

crime of rape certainly appears to have some merit.  

 

This is the situation that arose in R v Linekar,60 a case where a sex worker was deceived into 

offering her services in exchange for payment, which she never received. In the context of their 

employment, sex workers need to be protected against dishonest clients who jeopardize their 

livelihood. They must be able to seek civil remedies, which can no longer be deemed contrary to 

public policy as they were at the time of Linekar. In addition, a sex worker’s sexual autonomy should 

also be protected in every other case, including in the course of her employment. But in cases where 

their sexual autonomy is not what is at stake, the law on consent should not be evoked. Women who 

treat sex as a demystified bodily service should be protected against unfulfilled obligations or 

promises; this discussion, however, should occur in a different forum from that of sexual offences.   

 

This leads us to turn back to the first category of lies and to consider cases in which they 

should be held by the law to vitiate consent. In the first category mentioned above, it is likely that the 

court would be prepared to uphold a condition only if it relates to the most obvious material factors 

arising from the two inherent “dangers” of sex – namely, risk of sexual disease and pregnancy. The 

risk of infection is already somewhat recognised by the law, as the decision in R v B61 leaves it open 

for interpretation that if a person with HIV was directly asked about his status and lied, consent to sex 

could be held to have been vitiated. This view is supported by both Laird and Spencer.62 In the case of 

pregnancy, R v DPP63 offers a clear precedent that a deception regarding a condition to use forms of 

protection against pregnancy would similarly be held to vitiate consent under section 74. This case 

presents a silver lining as it affirms that the law will protect the violation of women, “deprived of 

choice in relation to the crucial factor forming the basis of her original consent”.64  

 

It is not entirely clear whether the court would treat deceptions as to religious, ethnic or other 

conditions in the same manner. There would appear to be one relevant case, which arose in 

                                                           
59 One could argue that rape has more far-reaching physical effect on the body but even assault causes risks that 

do not necessarily cease with the end of the attack; health complications post-assault may lead to far more 

serious results on a person’s life. 
60 R v Linekar [1995] 2 Cr App R 49. The Court considered a remedy under contract law or a charge under the 

Theft Act 1978, s 3, but deemed it contrary to public policy at the time. In light of the new advancements in 

Europe and even the UK in recognising sex-workers as regular employees, such an analysis protecting their 

employment rights would perhaps be more successful if a case were to arise again.  
61 R v B [2006] EWCA Crim 2945.  
62 See K Laird, “Rapist or rogue? Deception, consent and the Sexual Offences Act 2003” [2014] CrimLR 49 at 

501 and J R Spencer, “Sex by deception” (2013) 9 Archbold Review 6 at 7.  
63 R (on the application of F) v Director of Public Prosecutions  [2013] EWHC 945 (Admin). 
64 Ibid at para 26.  
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Jerusalem,65 where a man was convicted and sentenced of rape for concealing his Arab identity. To fit 

within our proposal, the complainant in this case would have had to specifically express her condition. 

I submit that, even if she had, this case would not be helpful to our discussion as it emerged in a 

country that has been accused of human rights violations because of allegedly-racist policies. It can 

reasonably be predicted that a similar case would be unlikely to arise in the UK.  

 

Of possible interest in the UK, and an issue much more likely to arise, is the scenario where A 

has not disclosed to B that he or she is transgender. Because this is a “passive” non-disclosure lie, 

according to the views expressed in this paper, if B claims that her consent was vitiated because she 

would have never consented had she known A was transgender, the court should not uphold it. This is 

in line with Alex Sharpe’s calls for the need to weigh transgender people’s right of privacy under 

Article 8 of the ECHR against the sexual autonomy of their partners.66 However, if B enquires about 

A’s gender status and A fails to disclose it, the law should protect B as it would in a case relating to 

the inherent dangers of sex. While I am painfully aware of the violent dangers that transgender people 

are vulnerable to when they disclose their status to transphobic partners, in this case, as with the 

others, the need to protect B’s sexual autonomy should prevail.67 

 

In sum, women who vocalise conditions to their consent should see their choices be protected 

by the law. Courts are likely to further exercise discretion as to which conditions will be deemed 

reasonable, especially the ones that do not relate to the inherent dangers of sex. But the wider fanciful 

theoretical exercise in which academics like Herring have engaged has, in effect, disrespected 

women’s agency and has been detrimental to their rights. By grouping “passive” and “active” lies 

together, it has created a climate where the suspicion expressed by those who have taken offence in 

these proposals – calling for the criminalisation of what are perceived to be “trivial” lies – has shifted 

to more serious cases of “active” lies and even cases of frauds, as we will see below, which do not 

justify such apprehension.  

 
 

D. FRAUDS THAT NEGATE CONSENT 
 

In this part we finally turn to frauds, which are not accurately represented in the above categories. 

This is because they consist of a web of intricate lies and are likely to involve additional elements of 

pressure and manipulation. Frauds have occurred most frequently in the context of medical 

examinations or research, where B is more likely to trust a figurehead in a white coat. Such examples 

are widely recognised by the law as falling under section 76(2)(a) and have already arisen in cases 

such as R v Green68 and R v Tabassum.69 I have argued that women tend to be more careful during 

casual sexual encounters, in which “lies” can easily occur. In their other relationships, however, 

women are simply less on their guard because they have fewer reasons to fear that their doctor, 

husband or teacher would devise a fraudulent hoax to cheat them out of their sexual autonomy. 

                                                           
65 CrimC (Jer) 561/08 State of Israel v Kashour (July 19, 2010), cited in Rubenfield (n 20) at 1376. The court 

considered it its duty to “protect the public interest from sophisticated, smooth-tongued criminals who can 

deceive innocent victims at an unbearable price - the sanctity of their bodies and souls." This is a significantly 

different approach from the one adopted by English Courts. See “Israeli Arab who 'raped' a woman says verdict 

'racist'” available at <http://www.bbc.co.uk/news/world-middle-east-10717186> accessed 25 May 2016. 
66 See generally A Sharpe, “Criminalising Sexual Intimacy: Transgender Defendants and the Legal Construction 

of Non-Consent” [2014] Crim LR 207. 
67 This is premised on the argument that lies relating to gender are normatively different from the ones relating 

to ethnicity or religion, and that if they are “active”, they should be held to vitiate consent. This is because A 

will have to be much more inventive if he intends to deceive B as to his birth sex. This places him in a 

normatively different position from if A simply denied being of a certain religion, for example. Furthermore, 

while it is not at all suggested that these types of lies should be considered “frauds”, which go to the nature of 

the act, they are in effect much more related to the nature of the sexual act. For example, penetration with a 

penis is significantly different from that with a dildo.  
68 R v Green [2002] EWCA Crim 1501.  
69 R v Tabassum [2000] 2 Cr App R 328. 

http://www.bbc.co.uk/news/world-middle-east-10717186
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Romantic relationships are of particular concern as the deceiving party can use personal information 

about B to exploit her trust and successfully carry out the fraudulent scheme. This latter category has 

been treated with less clemency by the courts. It is submitted that this is because of the influence 

exerted by society’s views on seduction and deception, as well as the law’s reluctance to interfere in 

romantic partnerships. The courts feel secure in the fact that they can always fall back on section 74. I 

argue, however, that giving the defendant the benefit of the doubt in these situations is unfair to the 

victim and, as seen below, can sometimes lead to defendants walking free. Section 76 should instead 

be interpreted more progressively to include cases which do not perfectly fit within the traditional 

construction of the provision but which normatively harm women in the exact same way and justify 

the use of the conclusive presumptions.  

 

(1) Relevant cases  

 

In order to proceed, let us first start by exploring the facts that arose in three of the most important 

modern cases of fraud. I hope that this will help shed light on the practical application of the law and 

on its shortcomings in providing justice for the victims of such serious deceptions. This will in turn 

inform the justification and need for the arguments advanced in this paper.  

 

In R v Jheeta,70 the victim’s boyfriend impersonated a stranger and harassed her with 

threatening messages and calls so she would seek help from (the real) him. Whenever she tried to end 

the relationship, she would receive messages from the “police” (also him) pressuring her to have sex 

with him because she was told he was suicidal. The defendant pleaded guilty based on legal advice 

that his fraud and the complainant’s mistake had vitiated her consent under section 76(2)(a). In its 

judgement, the Court of Appeal rejected the application of section 76 but still upheld the conviction 

under section 74. It relied on an admission made by J to the police, in which he said that, on some 

occasions, he did not believe that she had consented.71 He was also convicted and sentenced under 

section 3 of the older , Sexual Offences Act 1956, for events arising before 2004.  

 

R v Devonald was a case where the father of the victim’s ex-girlfriend wanted to take revenge 

for his daughter by impersonating a young woman on the internet in order to humiliate the victim by 

causing him to masturbate to “her”.72 Section 76 was successfully applied. This decision was heavily 

criticised as it was considered to be out of step with Jheeta.73 Indeed, the court in Jheeta considered 

that purpose should be construed very narrowly and that deceptive purposes could not qualify for the 

conclusive presumptions as purpose only applies to non-sexual purposes. In other words, as long as 

the defendant knew that the purpose was sexual, he could not call on section 76. In Devonald, the 

court came to the opposite view and applied section 76 despite the defendant’s knowing he was 

engaging in an act, the purpose of which was sexual.  

 

In R v Bingham, B created a fake internet persona to obtain nudes from his girlfriend and then 

blackmailed her so she would perform various sexual acts. B was initially charged under section 4 of 

“causing a person to engage in a sexual act” using the conclusive presumptions of section 76 but 

successfully appealed. The prosecution had attempted to argue that there was “deceit as to purpose”, 

relying on the wide construction of “purpose” adopted in Devonald but the conviction was reluctantly 

quashed as it was considered “unsafe”. 74 The court held that because of the severity of section 76, 

which stripped the defendant from his only line of defence, the provision had to be narrowly 

construed.  

 

                                                           
70 R v Jheeta [2007] EWCA Crim 1699. 
71 See J R Spencer, “Three new cases on consent” (2007) 66 CLJ 490 at 492.   
72 R v Devonald [2008] EWCA Crim 527. 
73 See A Ashworth, “Case Comment” [2008] Crim LR 144 at 147.  
74 R v Bingham [2013] EWCA Crim 823 at para 26.  



38 

 

These cases have shown how precarious the state of the law is. The courts are reluctant to 

apply section 76. The only decision which did, Devonald, received a lot of criticism. In Jheeta, the 

defendant would have walked free had it not been for his admission, which allowed the Court of 

Appeal to reject vitiation of consent under section 76 but uphold it under section 74. Finally, in 

Bingham, the defendant did in fact escape any sort of retribution as the Court’s concern for his rights, 

which the Court argued would be breached if section 76 was applied, prevailed over those of the 

complainant. It is argued that it is not satisfactory for the court to be able to fall back on section 74 in 

cases where it considers the fraud not serious enough to apply the conclusive presumptions. Dealing 

with such cases under the general definition of consent is unsatisfactory as the defendant would be 

encouraged to “fight the case on a point of law” and then appeal.75 Moreover, this approach does not 

acknowledge the specific culpability attached to fraud.   

 

While in part C I have argued that the balance should sway in the defendant’s favour in cases 

of passive lies, when the defendant plunges the victim into a fraudulent stratagem and exploits her 

trust, his interests should not prevail. A defendant who has deceived his partner should not be allowed 

to even argue that there was reasonable belief. The selected cases similarly obliterate any chance for a 

defendant to have reasonably believed that consent could be obtained; it is precisely because he knew 

that it could not that he created a scheme to trick the victim. These cases give rise to a situation where 

making a conclusive presumption as to the defendant’s lack of belief in consent would have been 

completely justified.  

 

The law was unable to satisfactorily deal with these cases because of the damage done by 

both the academic debate mentioned above and the gap in the law that has accentuated the severity of 

the conclusive presumptions. The present law is not necessarily inadequate to deal with these cases of 

“modern fraud” but, because it is accepted that Parliament’s intention was merely to crystallise the 

century old common law, the courts are reluctant to overstep their boundaries. The academic debate 

also has its part to play in raising the fear that if the court expanded its interpretation of section 76, 

they would effectively be opening a Pandora’s box and allowing all trivial deceptions to be caught by 

the provision.  

 

The court’s reluctance to convict in such cases also relates to the general concerns flowing 

from the binary construction of guilt in criminal law, which presents “no opportunity for loss-

sharing”.76 This is most strongly apparent in the court’s decision in Bingham. While an interest in 

safeguarding the defendant’s right is wholly legitimate, the law’s inconsistency and failure to fit new 

cases of very serious deception resulting in genuine non-consent is hugely unfair to the victims.  

 

As it is safe to predict that similar cases will arise in the future, an examination of how these 

cases could potentially fit into the current law is crucial.  By showing that the cases of fraud that 

section 76 is currently thought to catch are outdated, I argue that the courts should be more lenient in 

their interpretation of the three “branches” of section 76(2) – namely, “nature”, “purpose” and 

“impersonation” frauds – in order to catch modern cases like Jheeta, Devonald and Bingham.  
 

(2) The law’s inadequacy  

 

(a) Nature: a fraud that is now obsolete.  

 

The only identifiable difference between the “nature” and “purpose” frauds of section 76(2)(a) is B’s 

understanding of the nature of the sexual act. The difference between them has become obsolete 

because of the societal changes that have occurred since the 19th century, making it very unlikely for 

person of a consenting age, who has attended sexual education classes at school, to be unable to 

identify the sexual nature of an act. The more likely cases for a deception such as this to succeed 

would be in relation to persons with disabilities and children, who are already protected separately 

                                                           
75 Spencer (n 22) at 7. 
76 R Williams (n 41) at 132.  
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under the Act. It is unlikely that cases where the victim believes that a penetration was a surgical 

operation to “break natures’ string”77 to help her sing better or perform a medical surgery78 will ever 

arise again. “Nature” is thus unusable as it is merely a vestige of century-old law.  

 

(b) Purpose in the modern age 

 

The application of the “purpose” branch of section 76(2)(a) has been that, if the court ascertains that B 

knows the purpose of the act is sexual gratification, the courts have determined that, whatever A’s 

ulterior or secondary purposes, the conclusive presumptions will not be applied. Once she willingly 

consents to a sexual act for the sexual gratification of A, regardless of any threats, pressure or 

manipulation that might have influenced her decision, consent will not be impaired under the current 

law. This is regardless of the fact that B’s purpose could be very far from only sexual gratification. It 

could also be motivated by a misogynistic desire to abuse the victim, to abuse his position in the 

relationship, for the purpose of revenge or even a combination of all of the above.  This stringent 

application is problematic as most modern cases are expected to be decided under the purpose branch 

of section 76(2)(a). This is what Herring had envisaged, as he interprets the use of the word as being 

intended to expand the old common law.79 It was successfully used to secure a conviction in Devonald 

but was not followed in Bingham because B had complied with the defendant’s coercive blackmail 

knowing that it was for a sexual purpose.  

 

(c) Impersonation has failed to adapt to technology.  

 

Again, impersonation cases seem to be a rarity80 and the evolution of technology means that what is 

much more likely to occur is a case of “catfishing”, when someone who is known to the victim 

impersonates a stranger (“reverse impersonation”). While it is clear that this does not completely fit 

within the provision’s words, the end effect is the same. B thinks she is engaging in a sexual act with 

X when in reality it is A. A fraudulently represents himself as X, someone not personally known to 

the victim per se but who the victim thinks she knows. A’s culpability and the harm caused to B and 

her sexual autonomy are arguably greater in this case than in a case of traditional impersonation. This 

is because the party who has betrayed is her very partner, not a stranger who exploited her mistake. It 

is not understandable why the law is willing to protect partners who commit the exact same wrong as 

traditional husband or partner impersonators. The issue with impersonation also lies in its failure to 

adapt to new technologies, in cases like R v Jheeta, R v Devonald or R v Bingham, “reverse 

impersonation” happens over the phone, or on the internet.  

 

(3) The law’s unjustified dichotomy and the exclusion of modern cases   

 

It is submitted that the crux of section76 is the protection of people in positions vulnerable enough to 

attract exploitation by someone who can easily deceive them. Because of this, their consent should 

automatically be deemed invalid. “Nature” can be said to mainly apply to individuals who are 

vulnerable because of some impairment of their understanding or due to their age. “Purpose” targets 

the vulnerability that comes when a person is led to believe that they are in a secure environment 

(medical or research) and are thus over-trusting. “Impersonation” targets the vulnerability that comes 

with knowing someone intimately and being trusting because of the security brought by the disclosure 

of identity.  

 

What ties nature, purpose and impersonation together is the fact that, in these three cases, a 

deceiver can never argue that he had a reasonable belief in consent, thus justifying the use of a 

“conclusive presumption”. In these cases of vulnerability, consent is fully vitiated, as the exploitation 

of vulnerability should strip the defendant of his defence of reasonable belief. I argue that the modern 

                                                           
77 R v Willliams [1923] 1 KB 340. 
78 R v Flattery (1877) 2 QB 410. 
79 Herring (n 24) at 519. 
80 Previously only applied to cases of husband impersonation: see Sexual Offences Act 1956 s 1(1). 
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cases that have arisen concern normatively similar situations of vulnerability, which are not 

adequately dealt with under the general definition of consent.  

 

It is cruel to tell women who are duped by partners like Mr “Jheeta”, Mr “Bingham” or the 

husband in R v DPP that they “should have known better” or to hold that their scoundrel partners 

could have had any reasonable doubt as to their consent. If even J and the “ejaculating husband” can 

themselves admit that they felt like they had raped their victims, how can the law be reluctant to 

extend its application to cases like Bingham?  

 

This is an area where it is proper for the law to intervene. It would be inconceivable to live in a 

society where people in relationships are expected to remain fully conscious that someday their 

partner could exploit their trust to create a stratagem to cheat them out of their sexual autonomy and 

that the law would idly stand by. A fraud of this kind is not just a lie, it is a calculated and deceptive 

stratagem, which plunges the victim into an alternate reality where her perception of truth and reality 

are altered and so are her choices.  
 

E. CONCLUSION 
 

Prima facie, the positions held at opposite ends of the spectrum of academic debate on the 

criminalisation of sexual deception seem hard to reconcile. This article, however, attempts to do 

exactly that. While in theory, sexual autonomy should normatively prevail as an overarching legal 

concern of the law; the key to compromise is to acknowledge the unyielding rigidity of the societal 

permissiveness towards deception. It has been argued that hardliners on each side of the debate tend to 

disregard the reality of cases that are prosecuted. The arguments laid out in this article attempt to 

adopt a pragmatic approach in line with the real-life cases that have arisen by giving due regard to the 

dangers of overcriminalisation, the interests of “traditional” rape victims, as well as those of future 

defendants, without forgetting overall public policy concerns. I have analysed the role of social and 

cultural attitudes in shaping the debate on deception and, in explaining the law’s reluctance to expand 

its current approach, I have also argued that by taking a principled approach to categories of 

“deceptive lies”, it can be demonstrated that the law has already addressed the most serious cases 

where consent is negated. Finally, I have attempted to show that, in modern cases of fraud where 

consent is fully vitiated, it would not be unfair to conclusively presume that the defendant had the 

requisite mens rea.  
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A. INTRODUCTION1 
 

The implosion of the global financial markets in late 2008 heralded the most severe economic crisis to 

strike the world since the Great Depression of the 1930s. Anecdotal remarks placed society “within 

hours of collapse”2 and the reverberations that this had on the world at large were, without question, 

profound. The institution of the European Union did not escape the effects of this crisis and along 

with the subsequent depression, serious questions were posed about the present policy of the EU and, 

more importantly, its long-term future and viability. It is under these circumstances that this article 

seeks to explore the foundations of the current Union and highlight how these are fundamentally 

opposed to one another, a situation that must be resolved in order to secure its future. There is a 

normative division at the core of the EU; its foundations are split and thus an institution that professes 

to advance continental integration is itself doomed to fracture if it cannot endorse a singular aim. 

 

The aforementioned schism can be summarised by reference to two schools of thought: the 

first advocates the protection of economic freedoms and the second champions the institutionalisation 

of human rights – commonly referred to as the clash of fundamental freedoms versus fundamental 

                                                           

* LLM student, University of Edinburgh. The original idea for this paper was conceived during the author’s 

LLB studies at the University of Glasgow. 
1 A preliminary point regarding the nomenclature of the European Union throughout the article: throughout each 

period this piece will endeavour to use the correct terminology regarding reference to the appropriate European 

institution despite a loose approach by some academic sources. Therefore, pre-Maastricht, the terms ECSC and 

the EEC will be used; post-Maastricht both were brought under the heading of the EC; and post-Lisbon it 

adopted its current guise as the EU. 
2 T Bowler, “Lehman's collapse: 'These were very dangerous times” (2013) BBC News, available at 

<http://www.bbc.co.uk/news/business-24057152> accessed 1 June 2016. 
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rights. It is within this context that the current difficulties afflicting the EU lie. A lack of cohesion 

undermines any agreement on the future path of the Union and therefore consensus becomes an 

impossibility: “To assert a central foundational role for fundamental rights in the EU is not only to 

engage in myth making but also to commit a reductionist fallacy.”3  

 

It is the stance of this article that in order to resolve the aforementioned rift at the heart of the 

EU, economic liberalisation should be recognised as its cornerstone. The position of economics at the 

top of the hierarchy of norms should be unequivocal. To assert freedoms and rights as both 

fundamental and of equal stature is inherently wrong. Granting both concepts parity merely 

entrenches a compromise at the normative core of the EU. As such, compromise is a key trend in the 

following commentary as it is argued that this has corrupted the once stable core of the EU and that it 

now attempts to persevere with this split personality. Because of this, the Union tasks itself with two 

aims that are incoherent and therefore sets itself the impossible brief of creating an institutional 

framework that incorporates both equally. Notions that parity between the two approaches is 

attainable and fruitful are to be rebuked: “Compromise is but the sacrifice of one right or good in the 

hope of retaining another – too often ending in the loss of both.”4 

 

This is not to deny that the EU has an inherent social purpose; it would be mistaken to argue 

that human rights are to be forgotten because of economic freedoms being ranked at a superior level. 

In fact, quite the opposite position is proffered. It is proposed that through this mechanism, human 

rights can be best protected and developed. There is a need for economic unity and through this, 

greater social protection will materialise as a by-product. This analysis merely seeks to assert that on 

the rare occasions where there are clashes between the two dogmas, economics should take 

precedence. Sitting on the proverbial fence, with respect to the two options only leads to a confused 

agenda or worse, a split trajectory for the EU.  

 

 

B.  THE CENTRALITY OF ECONOMICS IN SOCIAL THEORY AND ITS 

FREEDOM 
 

Through an analysis of the theories of Marx5, Supiot6 and Polanyi7 it is possible to highlight the 

intrinsic value that economics has in modern society and assert that the EU’s battle between 

fundamental freedoms and fundamental fights is a microcosm of the wider debate between “economic 

liberalisation” and “human rights”. It lends credence to the central position of economic freedom in 

society and how, to date, its influence in the realm of the European Union has been partially forgotten. 

 

Within Marx’s paradigm it is the determination of economic value8 that influences all human 

decisions and actions; profit is the ultimate aim of individual behaviour. He would readily concede 

that freedoms are superior in the European context due to its inherent capitalist culture. Supiot’s 

argument that human rights should be enshrined in legislation in order to combat the advance of the 

total market9 allows an interpretation, which sees his enshrining of rights as a secondary action, a 

counter-movement to the original action of economics. It is because of this interplay where rights are 

deemed subsequent, that economic freedoms can be perceived as a creative force and thus justify their 

hierarchically superior status. This dialectic between economics and rights is repeated in various 

                                                           
3 T Judt, A Grand Illusion? (1996) 119. 
4 T Edwards, A Dictionary of Thoughts: Being a Cyclopedia of Laconic Quotations from the Best Authors of the 

World, both Ancient and Modern (1908) 80. 
5 K Marx, A Contribution to the Critique of Political Economy (1977); K Marx, Capital: Critique of Political 

Economy (1887); K Marx, Selected Writings (ed by D McLellan) (1977); K Marx and F Engels, The Communist 

Manifesto (1848). 
6 A Supiot, “A Legal Perspective on the Economic Crisis of 2008” (2010) 149 International Labour Review 

151; A Supiot, The Spirit of Philadelphia (2012). 
7 K Polanyi, The Great Transformation (1957). 
8 Marx & Engels, The Communist Manifesto (n 5) ch 1. 
9 Ibid at 42. 

http://www.brainyquote.com/quotes/quotes/t/tryonedwar149170.html
http://www.brainyquote.com/quotes/quotes/t/tryonedwar149170.html
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academic accounts including that of Marx himself, whose own model for this interplay references a 

base and superstructure.10 Economic action is to be found within the base, upon which exists a super 

structure that comprises the other elements of society such as law, politics and religion.11 In classic 

interpretations this superstructure mirrors movements in the base, hence the claim of economic 

primacy. Karl Polanyi in his most influential text, The Great Transformation,12 often refers to what he 

describes as a “double movement”,13 which accepts that markets, although built upon the fallacy of 

commodification,14 cannot be reversed. Social disturbances caused by the free market are combatted 

by the natural and spontaneous adoption of social protections,15 but it would appear that the inability 

of rights to fully reverse the effect of the markets again underlines economics’ unequivocal position at 

the top of the hierarchy of norms. It still offers human rights a conceptual power to restrain the 

greatest excesses of the free market, but leaves any fundamental challenge at a normative level 

doomed to failure. And it is this line of reasoning that this article seeks to follow. 

 

If we are forced to accept that human action is driven by economic considerations, then the 

enshrinement of human rights will always be seen as an imposition. Rights generally add positive 

obligations, which make an individual less desirable in economic terms. The requirement for 

employers to provide pensions, sick pay and enforce limited work hours all hinder an employer’s 

profit margins and make individuals less desirable to employ and countries less attractive to operate 

in. Positive obligations also require positive action, which, if contrary to economic sense, will not be 

forthcoming, only exceptionally will individuals act contrary to their own self-interests. In the Union 

context, individuals and employers are inherently against fundamental rights when they limit the 

operation of the “Four Freedoms”16 because in economic terms, their labour becomes comparatively 

more expensive in relation to other countries and thus, employers will simply move to less restrictive 

states. Thus, the removal of rights would commonly indicate a trend towards the complete destruction 

of social protections and a ringing endorsement for social dumping.17 However, this can be avoided if 

human rights are entrenched through economic values rather than in spite of them. This can be 

achieved through the primacy of freedoms, which generally tend towards negative obligations. Of 

course, there will be instances where conceptual freedoms ultimately manifest in positive obligations 

but these are still driven by the original negative imposition. The freedom of movement for example 

leads to the removal of cross-border barriers, but also is often seen as creating the right of equal 

treatment in these territories, clearly a positive human right. But the crux of the argument in this 

article is that the EU’s “Four Freedoms” propagate the creation of the right to equal treatment. If 

equality is not subsequently adopted then, because of the ability to freely move, persons will migrate 

to regimes that protect their interests best or, in other words, to countries that offer the most 

comprehensive human rights protections. Therefore, it can be seen that these protections are driven by 

an original reduction in positive obligations that are then re-introduced because of economic need 

rather than in opposition to economic logic. Consequently, rights will be used by countries and 

corporations as incentives to attract talent or investment, thereby creating not a race to the bottom18 

but a campaign amongst companies to offer the greatest level of protection – an upward trend. It 

removes the tension between freedoms and rights, instead enveloping the latter within the former. The 

fallacy of current fundamental rights is overcome as the link between positive obligations and positive 

action is strengthened, as it is based upon strong economic reasoning. From this stance, it can now be 

explored how this argument is strengthened by the inherent economic foundation of the EU, and how 

the loss of its primacy has manifested itself in the perilous position the EU now finds itself in. 

                                                           
10 Marx, A Contribution to the Critique of Political Economy (n 5) preface. 
11 Ibid. 
12 K Polanyi, The Great Transformation (1957). 
13 Ibid at 76. 
14 Ibid at 72. 
15 Ibid. 
16 I.e. the free movement of persons, goods, services and capital. 
17 The European Commission guidance describes the practice as a situation “where foreign service providers can 

undercut local service providers because their labour standards are lower”, available at 

<http://ec.europa.eu/social/main.jsp?catId=471>  accessed 1 June 2016. 
18 A Supiot, The Spirit of Philadelphia (n 6) 51. 



44 

 

 

 

C. THE EXISTENCE OF AN ECONOMIC MANDATE FROM THE EUROPEAN 

UNION’S CONCEPTION UNTIL THE TREATY OF MAASTRICHT  
 

The EU has been a process of long-term integration that has taken the past sixty years to evolve into 

its current guise as a unique international order. The distinctive peculiarities of Europe, with its long 

and violent history, do not make it an obvious candidate in which to undertake the successful 

unification of a continent. However, upon further reflection it is perhaps because of these diversities, 

in particular the great wars of the twentieth century, that Europe has become home to one of the 

greatest experiments in social engineering and governance ever to be undertaken. Its path has been 

largely unforeseen and unplanned, which makes its supranational guise ever more surprising. The 

European Coal and Steel Community (ECSC), the earliest incarnation of the current EU, was never 

intended as anything more than a “de facto peace treaty”.19 After the early Marshall Plan, French 

intervention blocked all early efforts at integration (e.g. the Green Pool initiative, plans for a 

European Defence Force and UK membership) until as late as 1969,20 which from a modern 

perspective appears to undermine the whole premise of the European project. It has persistently 

suffered from an absence of clear focus and direction and, thus, has embarked upon a slow 

evolutionary process with a piecemeal legislative approach. This evolution has relied heavily upon the 

institutional strength of the Court of Justice and its judicial creativity to foster greater cohesion. What 

was clear in the early years of the European project was that economics served as the main drive 

behind integration. It took on a central position and facilitating role in the forty-year period leading up 

to the Treaty of Maastricht. These freedoms could not simply be interchanged or replaced; they were 

foundational and, therefore, structurally integral to the EU.  

 

(1) A Conscious Choice Rather than Lack of Alternative  

 

What must first be established is that context is hugely important. All political considerations 

regarding the foundation of any European community were done so with the horrors and excesses of 

two world wars sharply in focus. The scale and cost in both human and economic terms were 

unparalleled and in many cases beyond comprehension. The suffering of both citizens and soldiers, 

the death toll of the “final solution”, as well as the financial cost of repairing, rebuilding and clearing 

the wreckage that resulted is near unquantifiable. The importance of this reflective exercise is to 

establish that the costs associated with the great wars, in human and economic terms, were obscene 

but equally condemned. This raises the question as to why the first tentative steps towards integration 

were founded upon mutual economic interests, rather than the human rights approach exemplified by 

the Council of Europe. Many have argued that human rights were not fundamentally developed 

enough as a doctrine in order to secure unity.21 However, to take this stance would be to severely 

underestimate the potency of the human rights movement in the mid-twentieth century. The 

Declaration of Philadelphia (DofP)22 and, more importantly, the United Nations Universal Declaration 

of Human Rights (UDHR)23 are two initiatives that gave significant weight and impetus to its global 

appeal. The European Convention for the Protection of Human Rights (ECHR)24 followed swiftly 

after and if all three documents are examined closely it can be seen that these are the central pillars of 

the modern day human rights movement. The reason for this discussion is to reject the idea that a 

                                                           
19 T Judt (n 3) 17. 
20 S Wurm, “The Economic Versus The Social & Cultural Aspects Of The European Union” (2009) Soziales 

Kapital, available at http://www.soziales-kapital.at/index.php/sozialeskapital/article/view/112/146 accessed 1 

June 2016. 
21 M Kielbasa, “The Internal Market Freedoms vs. Social Rights in the European Union Law” (2012) 1 

Electronic International Interdisciplinary Conference 315. 
22 Declaration concerning the Aims and Purposes of the International Labour Organisation, adopted at the 26th 

session of the ILO, Philadelphia, 10 May 1944. 
23 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III).  
24 European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by 

Protocols Nos 11 and 14, 4 November 1950, ETS 5. 

http://www.soziales-kapital.at/index.php/sozialeskapital/article/view/112/146


45 

 

framework for the integration of Europe based upon a human rights remit was not possible. Before the 

ECSC had even been established in the Treaty of Paris,25 Europe was already more than adequately 

provisioned with initiatives and structures for their protection. The DofP, UDHR and ECHR had all 

been signed and the self-proclaimed “leading human rights organisation [in Europe]”,26 the Council of 

Europe, had been created by the Treaty of London in 1949. The tools and mechanisms with which to 

create an institutional framework for European integration based upon human rights already existed, 

so there must be another explanation for their failure in this respect. 

 

(2) Money Talks: The Problem of Rights and Their Intangibility  

 

In attempting to explain why economic integration was chosen as the preferred method, one key 

element must be emphasised; the inherent cost of social protections. In the context of post-war 

Europe, its collective economies were in ruin; many states were burdened with huge debts, owed 

mostly to the USA,27 but many also suffered the loss of a significant proportion of their working 

populations. It is commonly accepted that human rights are a legitimate and much desired aspiration. 

However, when the populace are poor, starving and homeless and the state has no means to alleviate 

this, due to its own economic struggles, human rights lose their tangibility. It is commendable that 

countries seek to enshrine these rights and protect them. Yet, without the means to actually ensure that 

they are enforced, the concept becomes worthless; an unattainable ideal. Bereft of the fiscal power 

that the implementation of human rights demands, nations have no power with which to offer them 

protection and thus, the whole concept is undermined. Therefore, it can be deduced that a strong 

economy must predicate human rights. When economic strife manifests itself, as was the case in the 

post-war period and in the most recent global crisis, then measures to rectify this take priority, thereby 

leaving human and social rights exposed due to their costly nature. It is because of these issues that, 

when looking at the formative period of the EU, the decision to proceed through the mechanism of the 

ECSC rather than the Council of Europe can begin to make some sense. 

 

(3) Historical Context 
 

Since the reasons behind advocating the ECSC path of integration have been articulated, this 

commentary must turn to the effect that this had upon the balance between fundamental rights and 

freedoms. Chiefly advocated by Robert Schuman, the ECSC was a customs union between six 

countries28 with its own supranational institutional structure that has remained remarkably unchanged: 

the High Authority29 and Common Assembly,30 as well as the still functioning Council of Ministers 

and Court of Justice. It is telling that the basic institutional structure of the ECSC has remained 

relatively untouched in spite of the sweeping changes that have come about since its implementation. 

As declared by Schuman, the aim of the ECSC was not merely the formation of a trade agreement for 

wealth creation but was part of a much grander vision. The effect of “make[ing] war not only 

unthinkable but materially impossible”31 was a strong catalyst for this change and in demanding the 

creation of the ECSC. However, also contained within his declaration, Schuman delved into far 

deeper and more fundamental questions concerning Europe:  

 

It is no longer a question of vain words but of a bold act, a constructive act… For this it is 

necessary that Europe should exist…Europe will be born from this, a Europe which is solidly 

united and constructed around a strong framework. It will be a Europe where the standard of 

                                                           
25 Treaty of Paris 1951. 
26 Directorate of Communications of the Council of Europe (2014), available at 

<http://www.coe.int/aboutCOe/index.asp>.  
27 P Thornton, “Britain pays off final installment of US loan - after 61 years” (2006), available at 

http://www.independent.co.uk/news/business/news/britain-pays-off-final-instalment-of-us-loan--after-61-years-

430118.html. accessed 1 June 2016.  
28 France, West Germany, Italy, Belgium, Luxembourg and Netherlands. 
29 Now the European Commission. 
30 Now the European Parliament. 
31 Schuman Declaration 9 May 1950.  

http://www.independent.co.uk/news/business/news/britain-pays-off-final-instalment-of-us-loan--after-61-years-430118.html.%20accessed%201%20June%202016
http://www.independent.co.uk/news/business/news/britain-pays-off-final-instalment-of-us-loan--after-61-years-430118.html.%20accessed%201%20June%202016


46 

 

living will rise by grouping together production and expanding markets, thus encouraging the 

lowering of prices.32 

 

His elaborations allude to a vision in which he saw the ECSC as the start of a project of market 

integration through which social objectives could be pursued. His stress on the improvement of the 

standard of living highlights that whilst economics are central, they warrant this position in order to 

pursue more socially justiciable ends. The notion that only through a fundamentally sound and strong 

economic foundation could the pursuance of human rights be achieved is one also embraced by this 

article. The subsequent Treaty of Rome,33 which established the European Economic Community, 

continued on from this conceptualisation and brought about the notion of fundamental freedoms. 

 

(4) The Fundamental Nature of the Freedoms 

 

It is mainly through the establishment of the internal market34 and the four freedoms that the EEC 

sought to bring about equality. The centrality of the internal market has always been widely 

documented35 and its position as the key aim of the EEC is highlighted in Article 2.36 Here the 

creation of the common market is a one of the two declared goals, which its claims, will allow the 

community to reach its more aspirational socio-political aims.  

 

The four freedoms of free movement of goods, persons, capital and services are to be found in 

Titles 1 and 3,37 entitled The Foundations of the Community and even from this heading, the 

intentions of the legislators when drafting the Treaty can be easily inferred. It can be comfortably 

implied that the position of freedoms were unquestionably thought of as fundamental to the early 

incarnations of the European project through this deliberate heading. This position was given further 

backing by the ECJ when it used phrases such as fundamental freedom,38 one of the fundamental 

principles of the Treaty39 and fundamental Community provision40 when referring to them in its case 

law.
  

 

This emphasis upon their primary status can also be deduced from the scope of the Treaty 

freedoms41 in Article 34 TFEU, which grants citizens a far-reaching right to challenge national 

legislation. Such a wide and powerful right to strike down national legislation underlines the potency 

that these freedoms, particularly free movement of goods in this case, wield. The designation of such 

power would not be done so without having been well reasoned, and thus, indicates a willingness to 

accord freedoms real constitutional power. 

 

To further substantiate the already laboured but essential point, inspiration for according 

freedoms their foundational nature can be found in the Ordo-liberal42 school of thought. Although 

originally applied to Germany, it is equally relevant to the EU as this school demanded that the 

                                                           
32 Titles 1 and 3, Part Two of the TFEU. 
33 Treaty Establishing the European Community (Consolidated Version), Rome Treaty, 25 March 1957. 
34 Article 3(3) TEU. 
35 N J de Boer, “Justice, Market Freedom and Fundamental: Just how fundamental are the EU Treaty 

Freedoms?” (2013) 9 Utrecht Law Review 148. 
36 Article 2 of the EEC: “The Community shall have as its task, by establishing a common market and 

progressively approximating the economic policies of member states, to promote throughout the community a 

harmonious development of economic activities, a continuous and balanced expansion, an increase in stability, 

an accelerated raising of the standard of living and closer relations between the states belonging to it”. 
37 TFEU Part 2 Titles 1 and 3. 
38 Case C-112/00 Eugen Schmidberger Internationale Transporte Planzuge v Austria (Schmidberger/Austria) 

ECR 2003 I-5659.  
39 Case C-265/95 Commission v France (Spanish Strawberries) ECLI EU C 1997 595. 
40 Case C-49/89 Corsica Ferries France [1989] ECR I-4441 para 8.  
41 Article 34 TFEU. 
42 S A de Vries, “Balancing Fundamental Rights with Economic Freedoms According to the European Court of 

Justice” (2013) 9 Utrecht Law Review 176. 
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constitution protect economic freedoms “which are as integral to the protection of human dignity, and 

as indicative of a free society as political freedoms...”.43 This approach confirms that basic human 

rights are best protected through strong economic means, yet it is again taken further by the Ordo-

liberals. An important claim that they promote, and this analysis adopts, is that economic freedoms 

such as “to move and to reside”, go beyond being merely economic in nature. They actually enhance 

and further socio-political rights, thereby allaying fears that that protection of social justice would fall 

by the wayside in the quest for economic freedom. Greater equality across Europe can be assured due 

to the self-regulating nature of markets as they inherently protect equal opportunities and are anti-

discriminatory. The only goal markets seek, is the most efficient method of production irrespective of 

social or political considerations.  

 

It is from this position that the next four decades predominately concentrated upon the 

development and entrenchment of Europeanisation into the collective conscious of the expanded 

nation states. This phase of EU development can clearly be seen to rely heavily upon economic 

integration and a dependence upon the fundamental freedoms that serve this overarching aim. 

Fundamental rights were rarely mentioned in relation to the EEC and even when they were, any 

implication that they were a part of the intrinsic early DNA of the current EU would be to present a 

false recollection of history.44 

 

 

D. MAASTRICT TO LISBON AND THE FUNDAMENTAL RIGHTS INNOVATION  
 

The introduction of the Maastricht Treaty in 1992 heralded a shift in the focus of the European project 

towards a more proactive approach regarding the protection of the newly coined fundamental rights. 

The period between both the Maastricht and Lisbon treaties thoroughly redefined the then European 

Community’s relationship with its economic past and moulded it into the supranational institution that 

it can be seen as today. The clash between fundamental freedoms and fundamental rights really came 

to the fore within this timeframe as a combination of ECJ innovation and perseverance took hold in 

the chambers of the European institutions. Pre-Maastricht there was already a body of cases such as 

Staude,45 Internationale Handelsgesellschaft46 and Nold47 all of which affirmed a desire to enshrine 

human rights into the EC framework. These provided authority that a number of socio-political rights 

constituted an “integral part of the general principles of European law”.48 Inspiration for these general 

principles were to be found in the common constitutional traditions of member states and it is from 

this source that the ECJ was able to establish the precedence that granted rights their fundamental and 

binding nature. This pointed towards the increasing importance and attention given to fundamental 

rights, not just from an external or political perspective but also at an internal and institutional level 

within the EC. However, Europe had to wait until 2009 and the EUCFR49 before a document 

advocating fundamental rights was legally enforceable. Whilst this period is noted for its positive 

contribution to the development of human rights in the European field, the actual provisions of 

Maastricht were noteworthy for the strides they took in the pursuance of the single market. The 

stipulation for an economic monetary union and the instructions to create a single currency were by 

far the greatest achievements of this act. Despite this, Maastricht signalled the end of economic 

policy’s unparalleled dominance within the European Community. It ushered in a new phase where an 

attempt to accommodate fundamental rights and freedoms was endorsed and the present approach of 

balancing the two found much of its resonance. Therefore, the following explores the problems that 

                                                           
43 Ibid.  
44 T Judt (n 3) 119. 
45 Case C-29/69, Stauder v Stadt Ulm [1969] ECR 419. 
46 Case C-11/70 Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstetle fur Getreide und 

Futtermittel [1970] ECR 1125 at para 4.  
47 Case C-4/73 J Nold, Kohlen-Und Baustoffgrosshandlung v Commission of the European Communities (Nold) 

[1974] ECR I-00491 at para 13. 
48 M Kielbasa (n 22) at 316. 
49 Abbreviation for European Union’s Charter of Fundamental Rights. 
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the two distinct positions create regarding their incompatible nature and the lack of a hierarchical 

structure. 

 

(1) The Problem of a Compromised Hierarchy 
 

Throughout the time period discussed, at no point was a hierarchy between the two concepts explicitly 

outlined by the ECJ, or any other European institution. Instead, a neutral approach granting both 

concepts parity has commonly been adopted. This approach is unsatisfactory because without any 

explicit guidance it leaves a large degree of discretion available to both judges and observers in how 

they interpret case judgements. The ECJ has commonly sought to take the aforementioned impartial 

position between the freedoms and rights, and place them both at a fundamental but not absolute 

level.50 When analysing the case law of the ECJ, it is contested that there is both a neutralist 

interpretation of the judgements as well as ones, which this discussion believes to be correct, that 

point to a more economic-centric foundation. Whilst it is readily accepted the latter position is only 

highlighted in certain instances; particularly the case of Laval and Viking it is argued that this can 

demonstrate that an economic undercurrent exists in relation to ECJ decision making. Both its 

language and argument construction tend towards fundamental freedoms being seen as hierarchically 

a priori. 

 

(2) ECJ Case Law: Schmidberger 
 

The first instance of conflict between freedoms and rights arose in the case of Schmidberger and it is 

within this that the formal precedence of ECJ neutrality was set. Schmidberger was a case that centred 

upon the competing claims of the right to freedom of expression and assembly, both fundamental 

rights as per the EUCFR, and the fundamental freedom of free movement of goods.51 Whilst the court 

summarily accepted that there was indeed a limitation upon the freedom according to the criteria laid 

down by Commission v France,52 it was also granted by the court that this restraint was justified as 

“…in certain circumstances, [freedoms may] be subject to restrictions for the reasons laid down in 

Article 36 or for overriding requirements relating to the public interest”.53  

 

Whilst many observers see this as striking a “fair balance”54 between freedoms and rights, this 

article contests that, although on first reading the given judgement does appear to accord parity 

between the two, the phraseology of the court’s reply can indicate an economic tendency. This is 

shown when the ECJ places the burden of proof upon fundamental rights. The onus being articulated 

in this way must be seen as deliberate. To invert the framing of the question requires little effort on 

the part of judges, as it is merely grammatical semantics, yet the effect of wording it from this 

perspective can bias the evidential process. This is a subtle point but from a legal standpoint the 

burden proof is a principle that carries significant weight. The burdens created because if it, although 

not always onerous, can in highly contentious cases, such as the one above, sway the balance of 

power. Despite it being decided that the exercise of rights were justifiable in this case, the burden of 

proof placed upon rights shows a preferential treatment of freedoms, as it proffered them a theoretical 

advantage in proceedings before the court. Therefore, it is argued this technical feature points to the 

economic undercurrent and can evidence the inherent supremacy of economic freedoms in a European 

context.  

 

Schmidberger is often seen as a victory for human rights as the two stances are given a more 

equivalent basis, however in doing this there are also indications as to the difficulties that this position 

presented the courts of the then EC. The explicit request of the Austrian court for an answer as to 

whether free movement of goods should prevail over the fundamental rights in question is completely 

                                                           
50 de Vries (n 47) at 191. 
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avoided by the ECJ judges. Even Advocate General Jacobs merely highlights that there has been as 

clash without answering the referred question.55 This aversion to providing a definitive answer to 

what is a central question for this case and the wider EC was troubling on two levels. It can firstly be 

said to indicate that the ECJ, in its role as Europe’s most supreme court, did not itself possess a clear 

idea from the treaties or other institutional actors what was or was not, considered primary to the EC. 

This lack of clarity, stemming from Schmidberger, can still be traced and applied to the modern EU. 

Secondly, it can be assumed that the ECJ, despite its clearly innovative past, feels it did not have a 

strong enough mandate with which to decide this conflict. So instead of having one ultimate aim or 

norm, the tact of balancing freedoms and rights has left the EC and latter EU with two competing 

hierarchies.  

 

(3) Laval and Viking 
 

In contrast to Schmidberger the cases of Laval56 and Viking57 appear to confirm the proposition of this 

analysis. The two cases centre on the freedom to provide services and the freedom of establishment 

being infringed by the fundamental right of collective action. The ECJ’s judgements in both cases 

were heavily criticised as it was believed these outcomes presented a significant opportunity for social 

dumping and unfair competition. Yet, this criticism is unwarranted; the judges of the ECJ were correct 

when they implicitly anointed freedoms as the higher of the competing norms. It is contended that 

even in a conflict between freedoms and rights, in choosing freedoms it does not necessarily lead to a 

scenario where economic rights are protected to the detriment of the human rights; there are 

protections offered by freedoms that many would consider as strongly in favour of social justice. In 

Laval and Viking it could be posed that the protection of workers’ terms and conditions in Finland or 

Sweden were foregone at the expense of job opportunities for workers from Estonia or Latvia, both or 

which are valid social considerations. Therefore, in advocating freedoms it should not be assumed that 

civic protections would necessarily suffer; in most cases their protection is synonymous with those 

freedoms. For example, the ability of firms to relocate around the Union is not intended to precipitate 

a race to the bottom of labour welfare standards, but create a minimum level for all and thus improve 

the wellbeing of all of European society.  

 

Despite the well-documented criticism of the ECJ regarding the two cases, it can be 

postulated that the lack of any action taken to rectify their outcomes is a tacit acceptance of the cases 

at an institutional level. In October 2008 the European Parliament did adopt a resolution58 effectively 

opposing the decisions of Laval and Viking, but the Council and the European Commission have felt 

no such need to react. As well as this, member states have expressed similar views on the cases and 

indeed some modified their legislation particularly quickly in order to conform to the rulings despite 

their contentious nature.59 This again may point to a willing acceptance of the case’s outcome.  

 

Moving on to the actual substance of the cases, contained within Viking it is noted that the 

ECJ looked at the objective of workers protection, not the actual exercise of the fundamental right as 

the relevant legitimate interest and made this the subject of the proportionality test.60  Therefore, this 

meant it had to be ascertained whether the actions of the trade unions were the least restrictive method 

available in the circumstances. The effect of this is was to place a very strict test upon rights that limit 

the exercise of freedoms and thus implied that freedoms were, for the most part, to take precedence 

save for a small number of discrete and extreme situations. This preference for freedoms over rights in 

the case can also be inferred from Advocate General Maduro’s opinion: 
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avdelning 1, Byggettan and Svenska Elektrikerförbundet ECR 2007 I-11767. 
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[Free movement rights] protect market participants by empowering them to challenge certain 

impediments to the opportunity to compete on equal terms in the common market. The 

existence of that opportunity is crucial…Without the rules on freedom of movement and 

competition, it would be impossible to achieve the Community’s fundamental aim of having a 

functioning common market.61 

 

Within this excerpt Maduro clearly placed the aim of establishing the common market as the crucial 

objective of the EC. Thus, any limitation upon the freedom of movement and competition was, by 

derivation, a restriction on the ability of the EU achieving its ultimate end. Also he articulates a belief 

that social protections can be offered through the common market’s completion which will more than 

adequately serve to amend this limitation upon fundamental rights. The equality offered by 

fundamental freedoms and the right to challenge through this mechanism has an inherent social 

quality that ensures that even if an injustice exists then it is an injustice shared by all and thus not 

inherently discriminatory.  

 

Laval pitted the right to collective action against the freedom to provide services and it is in 

the opinion of the Advocate General Mengozzi that a circuitous backing of economic freedoms can be 

found. He rejects the notion, and indeed declares it to be illegal in EC law, for free movement rights 

to be held as completely inapplicable for the sake of protection of fundamental rights.62 It can be 

implied from this that he cannot see it as ever being the case that fundamental rights will have the 

legitimacy to be considered absolutely superior over the freedoms. Whilst it would be a stretch to 

claim it endorsed the omnipotence of freedoms, it does deny rights this position of unrestricted power. 

 

 Therefore, it can be said that this period of the European project is marked by the rise of 

fundamental rights and the challenges that this presents to the positions freedoms is indeed sizable. 

However, to say that economic freedoms have lost any of their respective importance would be a 

misconception. The balance between fundamental rights and freedoms is not a zero sum game and 

therefore the innovation of rights does not detract from the place that freedoms hold. Freedoms are 

still as fundamental as they were pre-Maastricht, merely that rights have now also laid claim to this 

fundamental position. The argument therefore is not that freedoms have been undermined and lost 

their fundamental status; this article argues that the two are inseparable within a European context, but 

that the fundamental claim by rights is false. The fallacy of the claim by fundamental rights, although 

propagated by the introduction of the Lisbon Treaty, also found its undoing in the most recent 

economic crisis. 

 

(4) The Lisbon Initiatives and Effects: The Charter of Fundamental Rights 
 

Article 6 TEU63 is a provision that has particular relevance to the normative division of the EU. 

Granting the Charter “the same legal value as the Treaties”64 was an important declaration. It became 

the first legally binding human rights document in the history of the integration project. It developed 
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from what was a political declaration into a formal source of EU law that individuals could actively 

rely upon. This appeared to explicitly place socio-political rights upon the same pedestal as the four 

freedoms for the first time. Whilst this again may be considered a significant blow for the assertion 

that freedoms should be hierarchically a priori, it is argued by this article that the effect of this 

inclusion is far less dramatic. It believes that in reality its incorporation did very little to change the 

balance between the two concepts.  

 

Firstly, within the text of the Charter it is made clear that the provisions contained within it 

cannot “extend the field of application of Union law beyond the powers of the Union or establish any 

new power or task for the Union”.65 The effect of this is to severely limit, if not preclude, any 

interpretative expansion that may have been thought possible; the Charter cannot be used as a 

springboard to exploit legalistic exegesis. This inhibits the ability of fundamental rights to be 

expanded through the judiciary, its most notable activist. Notorious as an institution for its legalistic 

creativity this therefore leaves any development to the more accountable and democratically 

legitimate legislative and executive branches. It is also contested that the Charter is merely rhetoric66 

as the rights it contains are already expressed in the ECHR or contained in the general principles of 

the EU and, therefore, it grants no additional value to the position of rights. This reinforces the notion 

that the Charter did very little to adjust the equilibrium of rights and freedoms. 

 

It is often postulated that rights are open to political fluctuations and thus the value of rights 

can be volatile, unstable and subject to sways in public opinion. This is exacerbated by the division 

between rights and principles in the Charter but also in the ambiguous distinctions between the two. 

Therefore, what may at first be considered a non-binding principle could find itself very rapidly 

transformed into a right with all the associated legal trappings, and vice versa. This does nothing for 

cementing the legal certainty of fundamental rights and the “opt out policy”67 towards the EUCFR 

taken by United Kingdom and Poland shows the power of public opinion in the sphere of rights and 

their ultimately non-binding nature. Because of this, the placement of fundamental rights at the heart 

of the EU future must be seriously questioned.  

 

(5) The Creation of a Two-Tier Europe 
 

Using the example of the opt-out mechanism can also be indicative of a division manifesting itself 

within the EU’s member states. Although the combination of introducing Lisbon and the 

manifestation of the economic crisis will have served to accelerate this split, increasingly there has 

been talk of a two-tier Europe forming. Division rests between those who advocate greater social 

integration and states that are reluctant to concede more power to the European Union. The United 

Kingdom is a clear illustration of this with its referendum on a British exit, along with a number of 

other states,68 and it is the belief of this commentary that this is due to the division between rights and 

freedoms at the EU’s fundamental core. The introduction of the “enhanced co-operation scheme”69 is 

only serving to facilitate this divide. As has been contested throughout this entire article, the 

placement of rights alongside freedoms has meant a proliferation of aims, a division rather than 

integration of paths and this is finally starting to manifest itself under the extreme pressure of the 

financial meltdown. Countries are no longer driven by the singular aim of increased economic 

integration, but also have to contend with social demands that place too much stress on the system in 

times of austerity; “Europe is too large and nebulous a concept around which to forge any convincing 

human community.”70 This quote shares the same opinion as this analysis by claiming that social 

justice and community are terms that are too intangible to form a concrete foundation upon which to 
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build an institution of the EU’s magnitude. Economics and thus the embracing of fundamental 

freedoms is the only method through which the Union can be sustained. 

 

(6) The Current Failure of ECHR Accession and the Effect of Economic Crisis 

 

Another major innovation of Lisbon was the accession of the EU to the ECtHR. It has been highly 

lauded in some quarters whilst met with a heavy dose of scepticism by others. Between 2009 and 

2012 the ECHR’s case law was referred to in ECJ judgements on fifteen occasions, of which ten were 

only fleeting mentions, which is less favourable when compared to the seventy eight cases where the 

EUCFR was used as authority.71 This infers a number of claims, the first of which is that accession 

could be classed as an unnecessary complication, merely adding to an already convoluted system of 

adjudication by creating yet another perspective from which to interpret cases. Two different texts 

regarding human rights will need to be interpreted by two separate courts operating in very different 

environment and will only lead to competing sets or versions of human and fundamental rights in 

Europe; accession is not offering cumulative protection but is actually divisive.72 Again, this supports 

the overarching claim as it argues the placement of rights as a co-foundational norm for the EU 

system, along with freedoms, is to invite division and uncertainty into its core principles. This will 

then permeate throughout the whole project making its unmanageable, as has been previously 

postulated in the example of the opt-out mechanism.  

 

Additionally, it has been over six years since accession had been assured in the Lisbon Treaty, 

yet the EU has still not implemented the provisions to make this a reality. The reluctance to accede 

could be indicative of a correlation between European enthusiasm and the economic conditions of 

European markets. It can be posed that the economic crisis tempered pro-European interest as it struck 

just after Lisbon was signed on 1 December 2007 and has been mirrored in the economic struggles 

presented by the recent migrant crisis.73 There is a pattern to the reaction of society in times of 

austerity. It is common that strong nationalist tendencies develop in times of crisis, which include 

strong forms of xenophobia and hatred of alien migrants that in turn usually tends towards human 

rights becoming undermined and deemed less relevant. It is a frequently echoed sentiment that, when 

economic crises hit, the applicability of certain rights often become overshadowed by the desire to 

survive. The right to social benefits become undermined by government cuts at times when they are 

most required and rights on working conditions become superfluous due to the dramatic increase of 

the unemployed. It was the Great Depression of the 1930s that many blame for the rise of the far-right 

Fascists and Nazis in Europe. Echoes of this can be seen in the present crisis;74 the Swedish 

Democrats’ successes in holding 25% of the vote in its last election,75 Marie le Pen’s National Front 

recording record numbers of voters76 and fears of UKIP victories in British elections,77 all right-wing 

populist parties, opposed to Europe and immigration, clearly gaining in popularity. Calls for quotas 

placed on migrants by various countries and the closing of European borders only emphasises these 
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claims.78 The ultra-right are usually nationalistic conservatives driven by economic ideals. Their 

mantra often correlates immigration, asylum seekers, foreign aid and human rights as reasons for their 

own financial struggles. “British jobs for British workers” is symptomatic of popular sentiment being 

drive by the economic climate. It is for these reasons that economic considerations should be placed 

above rights; economics are not affected by the whims of popular sentiment, it drives them. The 

implementation of human rights is directly influenced by public opinion and thus the economic 

climate. It is because of this that placing them on a par with each other would achieve nothing but to 

draw focus away from the real determinant of action; economic conditions.  

 

 Therefore, what can ultimately be taken from the analysis of the post-Lisbon situation is that a 

certain circularity has been exposed. The depression of the 1930s combined with the world wars, 

demanded an economic institution to integrate the peoples of Europe in a singular aim. This 

requirement for economic stability has once again been exposed by financial crises. It displays the 

inadequacy of rights when faced by such steep economic challenges and thus only gives further 

credence to assertions put forward by this article. Freedoms should never have been challenged in the 

first instance. Lisbon, despite being the most profound embodiment of human rights in the EU’s 

history, has struggled and stalled on numerous occasions because it attempts to appease a European 

populace that are guided by market conditions, not human rights. Further restriction of economic 

freedom is only going to exacerbate the current flaws and mask its underlying effect of the market.  

 

 

E. CONCLUDING REMARKS 
  

As has been shown throughout this article, the balance between economic freedoms and human rights 

is essential in understanding and overcoming current difficulties faced by the European Union in light 

of the recent financial crisis. This balance is based upon the fundamental character that both concepts 

have been granted due to the unique history of the Union. At its heart the EU is an institution that 

aims to promote ever-closer unity and harmonisation throughout the European continent. However, 

this process has arguably been undermined by the maintenance of this conceptual duality at its core. 

Instead of providing greater stability, incorporating both concepts has created a split personality 

within the character of the EU and offered its development two paths with which to follow. This only 

has the effect of dividing the energies of those involved and more importantly, creating confusion 

over the direction in which the Union is headed. Without a clear aim crystallising what the EU is 

meant to embody and represent, then disillusionment and apathy are only natural and expected 

outcomes amongst its people. This in turn ensures the EU authors its own demise. In order to remedy 

this fatal division, it is contended by this discussion that only through the singular adoption of 

economic freedoms, and thus the incorporation of a single norm at it foundation, that the EU can hope 

to solidify its long-term future. To deny freedoms this privileged position would only serve to 

entrench the two-tier membership that is currently forming in the EU. The importance of freedoms 

has been highlighted at each stage of the Union’s development. It is therefore no coincidence that they 

are a recurrent theme as rights do not possess the adequate stability and security upon which to base a 

continental institution; this trait is only shown by economic freedoms. The intrinsic stability of 

freedoms is predicated upon society’s inherent reliance upon economics to inform and direct social 

action. Rights are subject to the whims of economics fluctuations and would thus be hopeless in 

effecting social change. It is only through the acceptance of economic superiority and the subsequent 

adaptation to this that the EU can hope to revive any of the unity shown in its earlier formulations. 
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A. INTRODUCTION 
 

Since the end of the Second World War, and the revelations of the horrors involved in it, international 

law has come to play a very important role in shaping the political, cultural and legal world that we 

live in. The most prolific and powerful part of this progressive turn has been the expansion of human 

rights (HR) law. This began with the passing, at the UN General Assembly in 1948, of the “Universal 

Declaration of Human Rights” (UDHR). However, the idea of the “inalienable rights of all members 

of the human family”1 is hardly new in the context of the Western tradition. As early as 1776 the US 

Declaration of Independence talked of the “self-evident” truth of “inalienable rights”;2 those 

sentiments went on to be echoed in the French “Declaration of the Rights of Man and Citizen” 

(DRMC) which created a scheme of rights that would be recognisable as such today. Since that time, 

however, a great deal of activity has erupted around the HR concept; a discourse that suggests these 

truths are not as self-evident as we might hope. Instead, we should perhaps look to the words of the 

first Premier of the People's Republic of China: Zhou Enlai who, when asked what the effect of the 

French Revolution was, simply replied:  

  

“It is too early to say.”3 

 

(1) Intent and Limitations 

 

HR is a powerful rhetorical and legal tool and its utility around the world cannot be understated. For 

some, the great success of HR is owed in part to its ability to adapt; to adhere to a number of 

underlying cultures and to have force beyond the individual dialogues of any single nation state. The 

present author however, perhaps from a place of deep-seated cynicism, would suggest that it is 

because of this success that we should seek, as a matter of some urgency, to clarify our underlying 

theory and to bolster the foundations of this great project. Sen has argued that HR can and must seek 

to “command reasoned loyalty and to establish a secure intellectual standing”.4 On the necessity of 

this we are agreed. This article, however, will do more than show the need for that standing, it will 
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hope to demonstrate that need by reference to certain particular areas where HR, lacking this strong, 

foundational theory, cannot command that loyalty. It will further hope to show that the utility of HR, 

both legal and rhetorical, can be bolstered by the adoption of a strong foundational theory. In the 

author’s view the adoption of such a theory would provide more than just loyalty and standing; it 

would create a clearly defined telos that would guide the future endeavours of the HR project.  

 

 One initial consideration will be to reasonably limit the scope of this article. Sen has 

attempted to develop HR as a system of ethical affirmations that need not be “incarcerated”5 in legal 

norms and language. It is far beyond the scope of this article to tackle that issue. We shall be limited 

herein to discussing the HR project in terms of its application as a purported international order and 

norm, not strictly in a legal sense, but certainly not in the expansive sense that Sen has given it. While 

I may at times draw from that argument as illustrative of how a foundational theory can be important I 

will not seek to engage with the ethical purpose Sen sketches for HR. Rather, I will comment on HR 

in the sense of creating an international legalistic, institutionalising culture of rights. This is the HR 

that I argue we need a theory for. 
 

 I shall say also that while I strongly argue that we need a theory of HR it may be more 

accurate to say that I argue we need some theory of human rights. Doubtless, I have my own 

preferences as to what form a final theory of HR should take but subscription to such a belief should 

not be taken as necessary for the conclusions of this article. Throughout this article the work of Rorty, 

a noted American pragmatist, will be considered. Rorty has supported what I call a “foundationalist” 

theory of rights and it is this that I am primarily concerned with countering. In this type of theory, the 

use of sympathy and empathic education is extolled. I myself hold that there is an important role in 

morality and ethics to be played by empathy, but it should be clear to the reader that I do not hold, as 

Rorty does, that it can be relied upon without the support of a rational and logical underpinning. My 

concerns with such unguided empathy will emerge throughout this article. There is, of course, a 

potentially stronger line to be taken here and that is to reject the role of empathy entirely.6 Naturally, 

the problems that are highlighted by my own, more moderate approach will only be more striking to 

the eyes of such objectors. It is my hope then that this article shall, in its conclusions regarding the 

need for some theory of HR, be agnostic towards the reader’s own conception of what that theory 

should look like.  
 

(2) Outlining the Benefit of a Theory 

 

As I have said above, there are two particular benefits that I will focus on in this work. I shall look at 

these more closely here, though the damage that is wrought by their absence will emerge more 

organically in the main body of this article.  

 

 HR is, self-evidently, concerned with rights and therefore, in asking whom we can enforce 

these rights upon, we might just as well ask who shall bear these rights. The questions are linked, 

though not identical. When we concern ourselves with enforcement, we run into the types of troubles 

detailed in “Problems from Co-Opting a State Discourse”, as we are concerned with the institutions 

that will be ensuring these rights are upheld. When we concern ourselves with who should bear these 

rights, we deal with the issues addressed in the larger “Issues of Scope” section. In that section, I 

outline the dangers that can arise when we do not have a sufficient theory for explaining whom our 

rights should apply to. 

 

 With this issue addressed, we would then be better placed to understand how to go about 

enforcing those rights. This issue is naturally linked with the issues discussed in terms of who is doing 

the enforcement. It is also concerned with how we enforce those rights. As shall be seen in the section 

on “Tensions in Specific Rights” there are deep conflicts within the currently enumerated rights. This 

                                                           
5 Ibid at 319. 
6 For an example of such a critical reaction see J J Prinz, “Is Empathy Necessary for Morality” in P Goldie and 

A Coplan (eds), Empathy: Philosophical and Psychological Perspective (2011) 229. 
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is not a particularly intractable problem on its own, in many legalistic settings such tensions arise and 

it is recognised that a degree of balancing may arise. I argue herein that the rhetorical claim to the 

“fundamental” nature of these rights provides specific problems without an underpinning theory. As a 

particular example in the arena of the nation state, laws are passed down by the government and when 

a tension arises it can be resolved by the state as the state is the creator of those rights. In a Kelsonian 

sense the state has the normative power to resolve those tensions.7 This, I contend, is not readily 

apparent in the case of the HR practice and, thus, there is both confusion and illegitimacy arising from 

the lack of an underpinning, explanatory theory. In a further, plausible, theory we might say that 

rights only apply to those that respect the rights of others. Thus we could say that one who murders no 

longer has the right to freedom of movement because he violates the right of life of another.8 Thus, in 

these two situations, we can easily see how the issues of scope and enforcement are interlinked. 

Finally, a theory of application, such as we are concerned with here, will necessarily inform the types 

of rights enumerated and thus will also affect the legislative aspect of HR. While I should like to 

avoid delving too deeply into this area, these issues are brought to light in the later sections of this 

article and, as we shall see, the fundamental premises that govern how rights are to be enforced can 

have a great bearing on what those rights are. Thus, the theory we are concerned with here is, at once, 

relatively narrow while potentially broad in its impact on the overall practice of HR. I think that it is 

perhaps not possible to narrowly define its scope, only to define that area in which we will discuss it. 

 

I should like then to outline what I shall take as criteria for a successful, or strong, 

foundational theory of human rights and explore the reasons for these criteria before we begin. They 

all relate to the two issues I have briefly touched on above and are important for those reasons. I have 

also set out some specific reasoning as to why I think these criteria should be generally important 

below but it might be that specific theories will take other criteria as metrics for their success. I think, 

however, in the context with which we are concerned these criteria should be the most appropriate. 

 

 It must sufficiently delineate, with just reasoning, the scope of those that will bear, and be 

entitled to enforce its enumerated rights. 

 It must avoid contradictions and tension in so far as is possible and when it does admit of 

them it must provide a sound method for resolving such conflicts. 

 It must not be banal, or so diluted in force as to not serve its purpose. 

 

 Point one is the obvious starting point. It is essential because, without it, there is no defensible 

reason to seek to apply these norms and rights. As we shall see there is little to be gained, and much to 

be lost, from labouring under the doctrine that the rights in HR are self-evident, natural or simply 

“right”. Likewise, there is little to be gained, and much to be lost, from labouring under the 

assumption that the humans to which HR applies are easily identifiable. In “Issues of Scope”, I will 

demonstrate more fully the difficulties that are presented by a practice of HR that lacks this defensible 

reason.  

 

 The second point is important if we are to seek to use HR as a framework for implementing 

change in the word. The point is a necessary component of any moral theory that would seek to make 

normative pronouncements about the world. I would note here that, much like Sen, I do not deny that 

debate within a theory can be a strength but an unstructured debate – a debate without rules – will not 

only be ultimately useless but also dangerous. This, I demonstrate in the “Issues of Content” section.  

 

 The third point includes the need to define what a HR practice is actually for. For some, this 

might be self-evident but labouring under this conception can leave the discourse, in this author’s 

opinion, too susceptible to appropriation and misguided application. Fortunately, as we are dealing 

                                                           
7 For an excellent overview of Kelson's theory, see A Marmor, “The Pure Theory of Law” in The Stanford 

Encyclopedia of Philosophy (Spring 2016 Edition) 
8 These are broad hypotheticals that should not be taken as well developed explanatory theories. Their intent is 

to demonstrate how such theories might impact on and inform the practice of HR in the situation with which I 

am concerned. 



57 

 

primarily with the legalistic normalising aspects of HR, the overarching purpose of HR can be seen as 

promoting the acceptance and enforcement of its enumerated rights. Still, the potential for 

appropriation or misuse may yet remain and some such situations are highlighted throughout part B. 

A foundational theory here would help to clearly highlight when certain uses of the doctrine are thus 

misguided. Not only this, clarity of purpose might help to define a set of criteria by which conflicting 

rights can be weighed against each other. Some tensions might be resolved differently if HR is 

interested primarily in equality of outcome over opportunity, for example. Thus, point three is critical 

for allowing tensions and conflicts to be resolved as was required under point two. Having sketched 

some justifications for the importance of these criteria I will turn now to explore some of the practical 

effects a deficiency in each area can have.  

 

 

B. WHAT A THEORY CAN GIVE US 

 

(1) Issues of Scope 
 

Any order that purports to influence the creation of legal norms must first trace out its scope, its 

“jurisdiction” if you will, and provide a rationale for its operation in that jurisdiction. This applies to 

all areas of morality generally but is especially important in a norm-setting framework, such as the 

modern HR project, because that framework will purport to form a foundation for further application 

of its moral norms. In a democratic model, for example, a legal order imposes norms on its citizens 

because they elect the members who create those norms. Under a democratic model, legal norms 

cannot be extended to those excluded from the democracy; when a state does so it is acting beyond its 

jurisdiction. Thus, it is important that we examine the justifications for the scope of HR to detect any 

possible flaws that may arise or to identify when its jurisdiction ends. 

 

 HR makes a very interesting claim in this regard, one that is both ambitious and restrictive. It 

claims that “all human beings”9 are endowed with these rights by virtue of their humanity alone. 

Thus, it establishes itself as a so-called “universal” norm and this is critical to its interpretation and 

use as a tool for propagating the freedoms it enshrines. But if we are to look beyond this bare 

averment we can see no clear rationale for this scope. The UDHR further states that we are all “born 

free and equal in dignity and rights”10 but those rights are only given to us by virtue of that 

proclamation and dignity gives us no clear help either as it too seems to stem merely from respect for 

humans qua human by reason only of our common humanity. It is clear that the desire to create some 

inclusive order was dominant in the HR narrative after the Second World War but this should not 

imply that justification or explanation of its scope would be necessarily detrimental to its utility. 

However, there is much to be concerned about here because, as Gruen has well summarised:  

  

“Species membership is a morally irrelevant characteristic, […] no more morally interesting 

than being born male or female, Malaysian or French.”11 

 

A very real danger arises when we consider that the DRMC begins instead with the line: “Men are 

born and remain free”.12 In the time of the DRMC these rights extended only to the male members of 

the human species. Sentimentalists like Rorty might suggest this oppression was due to a failure to 

recognise the sentimental similarities between man and woman – in effect, a cultural inability to feel 

that women were sufficiently similar to humans (men) to be granted HR.13 This is true; but the author 

submits that it was the meta-ethical boundaries of the DRMC (or rather the theory that underpinned it) 

that allowed the Frenchman to dismiss the need to extend his empathy to the Frenchwoman so readily. 

                                                           
9 UDHR, art 1. 
10 UDHR, art 1. 
11 L Gruen, “The Moral Status of Animals” in The Stanford Encyclopedia of Philosophy (Fall 2014 Edition). 
12 Declaration of the Right of Man and the Citizen, (26 Aug 1789) art 1 [Emphasis added]. 
13 R Rorty, “Human Rights, Rationality and Sentimentality” in The Belgrade Circle (eds), The Politics of 

Human Rights (1999) 83. 
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The framework made it unimportant to tell those “long, sad, sentimental stories”14 that help us to see 

the other as similar to ourselves. Further, even when they did tell those stories there was no method 

for explaining why those stories should be considered evidence of anything important.15 

 

 But I think there is another danger in this purely “Sentimentalist” theory, one that arises from 

the theoretical assumption that we should bear some special duties towards those we can sympathise 

with. From the feminist critique, we can see this danger as a failure to recognise the gender-neutral 

scope of what HR (as a legalistic norm and cultural force) can provide. In failing to see that potential, 

they criticise the theory for being too limiting and then propose a change that encourages divide rather 

than creating inclusion.16 One such scholar has even been led to aver that “objectivity and neutrality 

are […] male norms”.17 This type of comment is underpinned by the same “morally irrelevant 

characteristics”18 that the DRMC was. An objective approach, coupled with a strong theory, would 

either reveal the necessity of inclusiveness or create a logical avenue for attack and reform. It would 

become impossible to use the empty rhetoric of “universal” without entailing some logical framework 

against which the actual application can be checked. By dismissing this approach as “masculine” the 

feminist sets herself apart from the potential universality of HR. Thus, instead of attempting to do the 

hard work of developing a theory that is better founded in its commitment to human rights, and 

stronger for it, this type of feminist critique seeks merely to engender a culture of “separate but equal” 

thinking.  

 

 Similarly, for Rorty's sentimentalism, there is a danger that we cannot identify exactly what 

sort of thing we should seek to sympathise with. Rorty argues, with reference to the Balkans war, that 

the Bosnian should try to sympathise with the Muslim, to recognise the similar love they have for 

their mothers and daughters.19 However, while this exercise would undoubtedly increase the 

sympathetic capacity of the Bosnian it can provide no justification in itself as to why this is desirable. 

For the Bosnian, it is apparent that they need not try and sympathise with the Muslim, who worships a 

false God and thus sets himself apart from the class of “human”. For Rorty, it is obvious and apparent 

that they should and thus he contends that: 

 

 “No work seems to be done by insisting on an ahistorical human nature.”20  

 

But, without the important work done here by an ahistorical theory in justifying to ourselves our 

desire to expand our sentimentality, both Rorty and the Bosnian are equally morally convincing. Thus, 

while the feminist is too critical of the universal potential of human rights, Rorty is contra-wise too 

readily accepting. The only recourse that Rorty can make without a strong theory is ultimately 

recourse to the “self-evident” benefit of rights. Likewise, the feminist points too readily to the 

historical conflation of “male” with “human” and dismisses the fact that it was a lack of foundational 

theory that led them there. In both approaches there is a danger of not only losing a powerful tool in 

the education of empathy, but also in losing sight of the moral need to be self-conscious of the 

potential drawbacks of our theory and our practice of that theory.  

 

 As a concrete example of one such drawback, I would like to point towards the ongoing 

discourse in animal rights. If we are to restrict membership based on species then might we not, 

several years from now, stand accused of the same barbarity as those who limited rights to gender do 

now? If we are merely to admit of a theory that creates a scheme of equal-but-apart rights or rights 

based on unfounded empathy, we risk losing the cultural force that comes with treating them as equal 

                                                           
14 Ibid at 80. 
15 I shall return to this crucial point in my concluding section. 
16 I refer here for example to the UN Convention on the Elimination of All Forms of Discrimination Against 

Women. 
17 F Olsen, “Liberal Rights and Critical Legal Studies” in Joerges and Trubek (eds) Critical Legal Thought: An 

American-German Debate (1989) 253. 
18 Gruen (n 11).  
19 To respond specifically to Rorty's example in Rorty (n 13). 
20 Ibid at 71. 
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in theory and in practice. What is the distinction between saying “everyone should have freedom from 

slavery, except cattle” and “everyone has the right to own property, except married women”? More 

importantly, how can you decide when one is acceptable and the other not? A strong theory would at 

least provide a means to justify the inclusion or exclusion of these rights schemes, and more 

importantly: a starting point for rational debate. There is, for example, a wealth of evidence that 

suggests21 that the line dividing humans from animals is at best “a very wuzzy line”.22 If the divide is 

as artificial as is suggested, then we will need to think carefully about how we can justify the 

extension of rights and the education of empathy to include murderers and rapists of our own species, 

but not peaceful and caring individuals of another. We might, again for example, decide upon a co-

authorship theory of rights (something akin to the social contract for instance) that might allow us to 

escape these difficulties. However, to use this type of theory would necessitate a rethinking of the 

fundamental nature of HR23. Social contract theory can be understood, in one sense, as a forfeiture of 

those rights (which are unlimited and open to all) in order to obtain specific securities and privileges. 

In a HR discourse this would either suggest a form of world-federalism that seems lacking amongst its 

advocates or else an abandonment of HR's universalising, legalistic force which seems to be desired 

above and beyond the mere influence it has over cultural consciousness and national legislatures.24 

 

 Even for those that wish to retain the reliance on “human” in human rights, there will shortly 

be a further challenge to overcome. I will briefly sketch this in a hypothetical situation and then in a 

more concrete possibility influenced by some trends in the philosophy of mind. Imagine, therefore, if 

we humans were to discover the existence of a race of similarly intelligent and rational creatures on 

Mars: would we want to include them under the umbrella of our HR rhetoric? We probably would. 

But suppose further that they were less developed (about the same level as our homo erectus 

ancestors) or lacking in the ability to sympathise, but otherwise just as rational: would we still seek to 

endow them with similar rights? This cannot be done under the current theory of human rights and 

any change must recognise this simple deficiency in the scope of the theory.  

 

 For our concrete example I will draw on the works of Clark and Chalmers. They have argued 

that the very concept of the mind cannot be neatly restricted to the world of flesh and blood. Any 

functional cognitive-like process (for example, an arithmetic calculation or a memory retrieval) need 

not, and cannot, be divided along biological lines (so a calculator and a pocket notebook have the 

same mental essence as the human mind).25 Aside from the effects this might have on law and ethics 

in general,26 there arise two distinct applications that might effect the theory of HR. Firstly, it could 

have a very positive effect on the scope of environmental rights, there is already some scholarship in 

this field27 and a great deal of discourse in practice that would find itself bolstered by an acceptance 

into the general HR discourse. Secondly, without a re-working of the theory in this regard we will find 

ourselves presented with a similar problem to our “alien concern” through the rise of the “post-

human”.28 

 

                                                           
21 See E Palagi, “Social Play in Bonobos and Chimpanzees” (2005) 129 American Journal of Physical 

Anthropology 418; I A Bradshaw, “Not by Bread Alone: Symbolic Loss, Trauma and Recovery in Elephant 

Communities” (2003) 12 Society and Animals (2004) 143; and; G R Hunt, “Manufacture and Use of Hook-

Tools by New Caledonian Crows” (1996) 379 Nature 249. 
22 J Goodall, “What separates us from chimpanzees?” (Mar 2002) [Video file] available at 

https://www.ted.com/talks/jane_goodall_on_what_separates_us_from_the_apes?language=en. 
23 A further discussion of this will be presented in the section “Problems From Co-Opting a State Discourse”. 
24 I shall also return to look at the difficulties posed by the tension between universality and particularism posed 

in the context of a theory of rights in more detail later and also on the problems faced by this power over culture. 
25 A Clark and D Chalmers, “The Extended Mind” (1998) 58 Analysis at 10. 
26 Which is far beyond this essay but remains a fascinating topic on which little literature currently exists. 

Property rights in particular, and the right to property, would require substantial reworking. 
27 C D Stone, “Should Trees have Standing? Toward Legal Rights for Natural Objects” (1972) 45 Southern 

California Law Review at 450. 
28 I include in this umbrella term a number of similar terms such as “trans-human”, “e-human”, “homo 

technicus” and others used to describe the technological transcendence of the biological human. 
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 There is a particular fear here as the gap between technological adoption mirrors closely the 

wealth gap. This disparity could accelerate to the point where the wealthy have moved beyond 

physical disease, have near perfect memory and instantaneous communication with their own kind. 

Meanwhile the poor continue to exist much as humans do today. The physical gap between the 

advanced human and the biological human is stark and apparent. Without a sufficiently grounded 

theory to underpin our scope we might begin to see the creation of distinct rights for these advanced 

creatures that are not afforded to the “non-improved”. For sentimentalism in particular it will be 

important that we can rely on a theory that is well constructed and that does not rely on morally 

unimportant qualities. Elsewise, we may be tempted to recognise the differences between human and 

post-human as just as important as those between “featherless biped”29 and “the other”.30 

 

(2) Issues of Content 

 

(a) Tensions in Specific Rights 

 

There is a general problem in HR pronouncements regarding the tensions arising between specific 

rights claims. These tensions have been addressed by scholars of the Critical Legal Studies (CLS) 

School and one such example from Olsen states: 

 

 “Any effort to protect women from private oppression by their husbands may expose them to 

 public oppression by the state; any effort to keep the state out of our private lives will leave us 

 subject to private dominations.”31 

 

This concern should worry more than just the feminist. The tension between a right to privacy and a 

protection from the aggressions of others is, I think, not merely a result of patriarchy but indicative of 

a wider flaw in the HR model. It is possible for these rights’ tensions to arise in situations where axes 

of oppression are not at all involved. Extensive public surveillance would, for example, protect the 

white, heterosexual male victim of assault as much as it would compromise the white, heterosexual 

male’s right to privacy. Fundamentally, the problem arises because it is possible to frame the claim of 

each party in the terms of a rights violation: the victim’s right to security and the violator’s right to 

privacy. Both seem to require different results and yet both, as claimed by the theory of HR, are 

fundamental.  

 

 This, of course, is not immediately paradoxical. In many legal systems it is necessary that 

certain rights come into conflict and thus must be balanced. However, the HR regime does not 

function like other legalistic models. It claims its rights to be fundamental in the stricter sense. While 

in a national legal regime that state can wield legitimate authority to resolve tensions because the 

state, at some level, creates the laws that contain those tensions;32 this recourse is not readily available 

to HR. HR, in some sense, seems to be above the state. That is to say they are imbued into human 

beings at the level of the human, whereas in the national legal order they are imbued to the citizen or 

denizen by virtue, say, of his citizenship or of her geographical location. It might be that we can say 

that HR is given to the rights bearers by the states they live in. This would, however, diminish the 

strong claim to universality enjoyed by the HR discourse. What legitimate reason might we have, if 

this were the case, to condemn any state for favouring security too highly over privacy? And, even if 

we were to say that this is the case, have we not abandoned the HR discourse as its own legalistic 

                                                           
29 Rorty (n 13) at 68. 
30 Meaning merely that which we do not recognise ourselves in, I draw in particular from the rhetoric of Jason 

Silva but the term I think well encapsulates the Sentimentalist worry that the Bosnian did not see the Muslim as 

human and that the Nazi did not see the Jew as German but rather as “the other”. 
31 Olsen (n 17) at 251. 
32 Much has and can be said as to who states might derive the authority to create binding legal norms. We have 

already made reference to Kelson (see Marmor (n 7)) and we shall also look at Rawls below, for example. For 

our purpose it is only necessary that we recognise that it is the state that both creates and enforces these rights to 

expose the flaw in the stricter fundamentalism of HR. How the state can legitimately do so is beyond our needs. 
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norm in favour of a merely rhetorical campaign to convince individual nation states to accept general 

rights into their own particular legal orders? 

 

 Sen has argued that these areas for debate are not an “embarrassment”33 for HR, but a 

strength, and I am happy to concede that for most ethical models a degree of balancing claims is 

always required. HR, in its international role as a legalistic norm is, I argue, particularly at fault 

because its framework does not provide a mechanism for performing this balancing while other 

frameworks do. For example, in utilitarian ethics one can perform a calculation as to what response 

guarantees the greatest utility;34 in a deontological theory one might be able to tease out the perfect 

and imperfect obligations of the parties and resolve the issue.35 While these solutions are by no means 

simple or certain, HR, for lack of a theory explaining why its rights are fundamental, cannot provide 

even this type of basic framework for enquiry. This vacuum leads to a much greater problem that I 

will discuss below, but the immediate effect of this deficiency can be seen as undermining the very 

“reasoned loyalty” that Sen hopes HR can command. Instead, HR can only command, at best, a 

sentimental compliance that will ultimately result in a fundamental incoherence in its application 

around the globe. This might be tolerable in a general theory of ethics that can admit of different sub-

divisions within its general scope. However, in the legalistic order that the HR discourse purports to 

establish (in the international sphere) the lack of a strong theory seriously undermines the unifying 

force of that practice. 

 

 Olsen also identifies a similar tension that arises from a different application of the theory. 

This is the distinction between formal equality and substantive equality.36 Rather than a strict tension 

between two competing rights claims, I would here argue that this incoherence arises out of a failure 

to establish a strong, clear purpose for HR. The tension arises when we recognise that the results of a 

formal recognition of equality (say of non-discrimination requirements) do not give rise to an 

elimination of inequality in a substantive sense (for example, gender biased employment in STEM 

fields.) This arises not because the two are fundamentally in tension, as it was with our substantive 

rights claims, but because the theory does not give a clear indication of which is an actual freedom 

under its own rhetoric.  

 

 Sen may have provided some insights into a framework for resolving this. He defined a 

distinction in HR between process and opportunity rights. An opportunity right, Sen argues, is the 

actual capacity a person has to choose to engage in any particular freedom. As a result, there can be 

derived a justification for giving substantially more financial support to a disabled person than an able 

bodied one, as the invalid requires more “social help” to achieve the same capability to be free.37 Sen, 

however, then goes on to comment that giving an unequal amount of medical care to men, despite 

admitting that strong medical evidence shows that equal distributions favour women, would be 

“sensibly overrid[en]”38 by the process aspect of freedom. Even more confusingly, Sen seems to 

suggest that women may override process freedoms with respect to hiring practices.39 It is not clear 

from these examples when a process freedom can and cannot be sensibly overridden. If the answer 

lies with reference to an external theory such as patriarchy, then HR loses not only its clarity but also 

its universal acceptability. If the answer lies internally at some base level then we have failed to 

overcome the problem I have highlighted, worse yet we may open ourselves up to the many pitfalls of 

the Sentimentalist approach. As we have seen above, the fundamentalism of HR seems to be stricter 

                                                           
33 Sen (n 4) at 323. 
34 Though one can still argue over the qualia to be measured, “pleasure”, “desire fulfilment” and so on.  
35 This appears to be the approach taken by Sen in: Sen (n 4) at 321ff. 
36 Olsen (n 17) at 249ff. 
37 Sen (n 4) at 332ff. 
38 Sen (n 4) at 336. 
39 This is particularly interesting as there is good reason to suggest these differences are just as natural or 

intrinsic as female advantage in longevity is. This has resulted in the so-called “Scandinavian Equality Paradox” 

or “Gender Equality Paradox” as discussed in the Norwegian documentary “Hjernevask”. 
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than that which would allow nation states to resolve these tensions in particular ways, without some 

additional theory at the HR level to explain why this is acceptable within its own terms.40 

 

 This problem can then be compounded by the tendency to interpret HR theory as requiring 

specific sets of rights for specific groups as we have touched on above. Indeed, there is recent 

evidence that would suggest these approaches have led to a reversal in discriminatory practices.41 

Such an outcome, I argue, would not be normatively justifiable, or at least not as contradictory, if HR 

was supported by a theory that could provide a framework that either favoured one type of equality or 

provided a more concrete method for resolving the tension beyond the two demands of each approach 

on a case by case basis. 

 

(b) Problems from Co-opting a State Discourse 

 

The lack of a strong framework in HR for resolving these conflicts has led to a particular problem that 

has been further exacerbated by its deficiency in another area of theory. HR purports that its freedoms 

are universal and yet, as Sen points out, it relies on cultural force to influence state legislation42 as its 

means of effecting change. This entails a focus on the state as the provider, or at least guarantor, of 

rights that stands at odds with the universality of the rights they are to enforce. This tension can be 

summarised as follows: 

 

(i)  States are intended to adopt Rights into their legal norms. 

(ii) Rights are universally applicable. 

(iii) Rights can be adjusted by culturally relevant concerns. 

 

As we can see, these three statements are in fundamental tension and all three cannot co-exist.  Sen 

has shown, persuasively enough, that arguments as to how statements (ii) and (iii) might exist in 

harmony (as part of a broad ethical theory of rights) can be made. This is done largely by referencing 

Adam Smith's requirement for “certain distance”43 in examining one's moral theory.44 Reference could 

also be made to the doctrine of “margin of appreciation” in the European Court of Human Rights. 

However, when our rhetoric takes on a form that implies that point (i) must stand we are faced with a 

challenge. 

 

 This challenge will much resemble the tension between our substantive and process 

interpretation of rights. Under the “margin of appreciation” the courts are again attempting to balance 

two competing interpretations: a strict application and a flexible application. On one extreme we leave 

states to decide what rights should be granted entirely independently and on the other extreme we 

hand down a set of ironclad rights from a supra-national, moral position. Naturally, if we are to admit 

of too great a margin then we lose the crucial, universal quality of HR. This would not be so 

problematic if we were dealing with a general, ethical conception of HR but by admitting point (i) we 

are demanding that HR take on the character of a legal framework. Further, in placing this second 

order consideration on the courts we again undermine the universalising nature of HR. Should the 

French courts apply a stricter margin than a Japanese one or an American one, and does it make sense 

to allow the states to decide what margin the states should have? In many ways the HR project, under 

this state-led model, becomes much more akin to a discourse than any sort of legal order. Such a 

problem could be resolved if there was a theory which facilitated or regulated the application of any 

such margin, or at least indicated which factors should be applicable to drawing said margin. This 

                                                           
40 As opposed to external terms, for example: that states would not accept HR if they could not deviate from 

them in their own particular circumstances. 
41 W Williams and S Ceci, “National hiring experiments reveal 2:1 faculty preference for women on STEM 

tenure track” 2015 Proceedings of the National Academy of Sciences of the USA, available at 

http://www.pnas.org/content/112/17/5360.full 
42 As well as NGO activity but this is beyond my explicitly stated remit. 
43 Sen (n 4) at 320. 
44 Sen (n 4) at 349ff. 
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would establish at least a second order universality while still allowing for specific, cultural 

alterations. However, without a theory we risk losing the potency of HR to the need to rely on the 

state application model instead. 

 

 We might solve this problem with the rejection of point (ii). This leads us to the sort of 

conception of HR that Rawls has argued for in his work “The Law of Peoples”.45 Here Rawls expands 

his theory of justice in a limited fashion to create a basic set of rights that all reasonable peoples 

would abide by on an international level. In this, we are confronted with a reasonably consistent 

theory of HR; and as such it has been useful in encouraging interaction. Raz, for example, has 

criticised Rawls’ conclusions on exactly the type of rights that would arise from Rawls’ principle of 

social co-operation.46 This shows how a concrete theory of rights, as a class of reason that can defeat a 

state’s claim to internal sovereignty (as both Rawls and Raz conceive of them),47 can encourage the 

development, through appropriate discourse, of those rights. This is the sort of reasoned debate that 

Sen suggested a strong theory of HR would facilitate. It is far beyond the scope of this article to 

explore deeply the implications of Rawls’ theory more generally, and as I have said before our work 

here is agnostic as to our final theory. The work of Rawls and Raz shows that the conceptual bases of 

our theory can drastically affect the types of rights we create. Moreover, it affects and informs much 

of our application of those rights. If we are looking to build upon the state model explicitly then we 

can borrow more confidently from the theories already in place for that model of legalistic, norm 

creation and enforcement. If we wish to make good on the transcendent aspect of HR then we should 

bear in mind the implications that arise when our foundational theory draws too heavily, either 

intentionally or from necessity, on the model of the state–led legalistic framework. 
 

 In the case of Rawls’ theory the actual enumerated rights are limited because state 

sovereignty is enshrined as one of the starting points. However, it will be necessary for any theory of 

HR in the international arena to wrestle with these tensions. Rawls, following Kant, warns of what is 

essentially a global state,48 but as Raz points out the inclusion into HR of more and more complex 

rights renders it more and more akin to a fully developed theory of political ethics.49 Such a theory is 

better placed to function above the state level. In essence, the more complex the rights we wish to 

enshrine in HR the more we must compromise point (iii). For some, this might be desirable but those 

supporting it must be aware that such a theory cannot live side by side with the co-opted state 

sovereignty model. Something will have to give. 

 

(3) The Third Face 

 

Before concluding I shall address, very briefly, some concerns that have been raised by the CLS 

movement regarding the effect that HR discourse, particularly as an institutionalised norm-scheme, 

can have on political culture. Australian feminist Otto argued that the reliance on the state discourse 

creates a normative pressure for all actors to reinforce the status quo rather than engage in truly 

transformative reform.50 A similar concern can be raised from the Marxist perspective in that the 

concept of rights bearership is inherently individualist and encourages asociality. Koskenniemi has 

pointed out that the theory of HR struggles to conceive of things like environmental protection; or 

respect for inherent value (say art); and even certain classes of relation (sexual or work related) 

beyond the forced rhetoric of its limited theory,51 that at best hinders this type of development and at 

worst marginalises it entirely. Taylor, however, contends that the desired communitarian focus can be 

brought about under the theory of HR by using something analogous to Rawls’ overlapping consensus 

                                                           
45 J Rawls, “The law of peoples” (1993) 20 Critical Inquiry at 36. 
46 J Raz, “Human Rights Without Foundations” in S Besson and J Tasioulas (eds), The Philosophy of 

International Law (2010) 330ff. 
47 See Raz's excellent summary in Raz (n 46) at 336. 
48 Rawls (n 45) at 46. 
49 Developed in Section 4 of his article, Raz (n 46) at 332ff. 
50 D Otto, “Rethinking the universality of human rights law” (1998) 29 Columbia Human Rights Law Review 1. 
51 M Koskenniemi, “The Effect of Rights on Political Culture” in P Alston (ed), The EU and Human Rights 

(1999) at 102-104. 
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that he explores with a close study of Theravada Buddhism in Thailand.52 Firstly, this will require the 

same choice to be made, ultimately, as Rawls and Raz above.53 Secondly, coming from something 

more akin to Koskenniemi’s argument, it remains that there will still potentially be several goods that 

cannot fit into this form of rights and by denying them the theory implicitly undermines those rights. 

It is still, for example, not clear how animal rights would be resolved under this model. 

 

 Once again, for some, this might be an acceptable loss but any rights supporter must bear in 

mind the consequence of such a theory. It is more likely, by virtue of the tension between desiring a 

legalistic form and a simultaneous broad scope, to give rise to the sorts of tensions discussed in sub-

section (1) (above). The great worry here is, as Koskenniemi has pointed out: 

 

“[A] political culture that officially insists that rights are ‘fundamental’ […] but in practice 

constantly finds that they are not becomes a culture of bad faith.”54 

 

This “bad faith” arises because the theory of rights cannot distinguish, on its own, between what it 

views on one hand as absolute rights and on the other areas of ethical force that require deliberation. 

Again, we can look at our privacy/security dichotomy for an illustration of this. Koskenniemi says, in 

this context, that most of HR discourse is legislative in nature but its language has taken on the fact-

like, reasoned appeal of administration.55 To borrow from Habermas: when this occurs, the resulting 

discord is liable to encourage a sphere of strategic discourse which will lead to a culture of conflict in 

the discussion, focusing the narrative on the losses suffered. Tasioulas has said that “human rights 

[has acquired] the status of an ethical lingua franca”56 and perhaps this is all too apt; for HR lacking a 

substantial, coherent theory to create an internal, adjudicative framework has merely become a 

discourse in which people bargain and theorise from their own, particular conceptions of the good in 

the language of HR. Without the theoretical weight to back up its development into a more and more 

complex regime of rights (or to impose a limit to its effect as the case may be) HR has become a mere 

tool used to manipulate Lukes’ “Third Face of Power”.57 This echoes the more specific concerns of 

the feminists and the Marxists outlined above, but it should pose a concern for anyone who considers 

HR a valuable endeavour. 
 

 For those seeking to establish a theory of HR around its application, consideration of these 

objectives is critical. The very act of framing certain rights will give to those rights a type of 

legitimacy. We should ask ourselves what we gain from making any particular right X fundamental 

beyond the level of the national, legal order. It should be clear that when right X comes into conflict 

with a national right Y it should be the human right that triumphs. This clearly demonstrates the desire 

for HR as a legalistic framework to move beyond the state. The work of the feminist and Marxist 

schools concerns itself particularly with such consideration and thus presents us with an ample body 

of work to draw from when we are constructing our underlying theory for HR. In this section I have 

highlighted only a few broad and general concerns raised by these schools. Nonetheless, they have 

demonstrated that HR can be a powerful tool in shaping narrative by the creation of norms. To leave 

such a power unguided should be a cause of great concern. 

 

 

 C. DO WE NEED A THEORY? 

 

It is this concern more than anything that hints at the dangers of the foundation-less approach, and in 

particular Rorty's appeal to sentimentality. Despite the harsh criticisms of this article I remain an 

                                                           
52 C Taylor, “Conditions of an Unforced Consensus on Human Rights” in The Belgrade Circle (ed), The Politics 

of Human Rights (1999) at 110ff. 
53 See B (2)(b) paras 2-3. 
54 Koskenniemi (n 51) at 100. 
55 Koskenniemi (n 51) at 100ff. 
56 J Tasioulas, “The Moral Realities of Human Rights” in T Pogge (ed) Freedom from Poverty as a Human 

Right: Who Owes What to the Very Poor (2007) at 75. 
57 S Lukes, Power: A Radical View, 2nd edn (2005). 
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“idealistic youth […] dream[ing] of a global utopia”58 and much like Rorty I believe there is a great 

power that comes from encouraging a more empathic relationship between humans, and indeed the 

rest of the cosmos as a whole. It is of critical importance then, not just to the practice of HR but also 

to its theory, that we “imagine ourselves and others more complexly”.59 This mantra is so very 

important for the “flexible, protean”60 creature that is constantly remaking himself. The potential 

danger of this approach, as I explored earlier, is that we might leave ourselves vulnerable to in-group 

biases. This has been explored by many authors, perhaps most notably Prinz who has highlighted the 

many dangers of that approach. It might be that these concerns would lead us to creating a theory of 

HR that does not rely on empathy, and, as I have said, I am open to considering this possibility. For 

my own part, I do not think that Prinz and I are as opposed as an initial reading might suggest. Prinz 

has suggested that: 
 

“[We] would need to overcome the selective nature of empathy by devising a way to make us 

empathize with a broader range of people: a mechanism for determining moral 

considerability.”61 

 

What a foundational theory can do in this regard is to establish such a mechanism: a framework that 

can help to guide our empathic expansion along rational lines. This need not be opposed, as Rorty 

seems to think, to developing sentimentality; instead, it can act as just further evidence of those same 

similarities. Rather than facilitating a strategic discourse, it can facilitate an arena for a reasoned 

debate. We can show the Bosnian that the Muslim also grieves for his mother,62 and why it is 

important to recognise that fact and not important to focus on the fact that they worship a different 

god. We can make convincing arguments as to why we should not focus on any of the morally 

irrelevant factors and instead focus on the creation of a singular, universal rights project. There is a 

valid use for such a powerful tool as empathy, but with that tool comes the need to have, above all, a 

challengeable methodology for implementing it; one that can grow stronger, as Sen suggested, 

because of that debate.  

 

 And once we have done this we can use that same model to help us define and apply the 

rights we name as universal. Once we have settled on a theory it will be apparent to us which rights 

can truly transcend the state-model and which ones are rooted in our specific cultural viewpoints. 

Once we have settled on a theory we can identify any rights that might come into conflict with each 

other and attempt to establish which one has priority. At the very least, we can begin the task of 

constructing an internally coherent methodology for resolving such conflicts without having to 

borrow from other theories. In these regards the Theory of HR acts as a guide, a plan, which charts 

out the fuller extent of the completed project. It hints at the beauty that can be accomplished when we 

have a clear objective set before us.  

 

 But perhaps, having said this, I have betrayed my own thoughts on the subject. At the outset, I 

said that the drive of this article was agnostic towards the eventual theory that HR should take. That it 

did not advocate any theory over any other. Whatever your conception of the normative role of 

empathy, or of the CLS movements, or of HR in general, what I hope to have shown is merely that 

HR, as a legalistic, norm-setting endeavour is deficient in several key ways. And, moreover, that these 

deficiencies arise because HR lacks a solid foundational theory that explains and guides its power in 

that sphere. What is clear is that HR continues to hold a great deal of rhetorical power and without a 

morally sound guide that power might be dangerous or wasted. Where exactly that guide should lead 

us is a matter for other discussion. In the meantime, there is a quote from St Augustine that I feel 

might best summarise the thread of this article:  

                                                           
58 R Rorty, “The Communitarian Impulse” (1999) 32 Colorado College Studies 58. 
59 J Green “A Speech I Wrote for the ALAN Conference” (2008) available at 

http://johngreenweblog.blogspot.co.uk/2008/11/speech-i-wrote-for-alan-conference.php. 
60 Rorty (n 13) at 69. 
61 Prinz (n 6) at 17. 
62 Rorty (n 13) at 80. 

http://johngreenweblog.blogspot.co.uk/2008/11/speech-i-wrote-for-alan-conference.php
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 “The higher your structure is to be; the deeper must be its foundations.”63 

 

We are right now in the process of crafting the structure of HR. I do not think that its eventual 

structure will much resemble the human rights of today, for it is too deficient in the ways I have 

highlighted. Rather, with a strong theory behind the rhetorical force of its universalising narrative, I 

think that it will instead become a great sculpture. But even those that dream of a utopia must work 

with the ground they are given and HR, for better or worse, is part of that ground. And this is, of 

course, but one of the difficulties to be overcome. It could be well argued that our theory of HR might 

not be accepted, that the nation state will reject its universal nature when presented with it in a form 

that it cannot subvert. These dangers are always before idealists. But the normative value of such a 

theory makes it worth pursuing. The consistency and justificatory power that a theory might lend has 

a value in that it can create a better HR, even if that better HR were to be rejected by the powers that 

be. Thus, before we can craft our sculpture, we must craft our plinth. That plinth will take the form of 

a theory of HR. Without it we are merely trying to place a sculpture on stilts.64 Do we need a theory of 

human rights, therefore? Emphatically yes; and we need a good one. 

 

 

 

 

 

                                                           
63 Reproduced in S Smiles, Duty: With Illustrations of Courage, Patience and Endurance (1880) at 3. 
64 In reference to Bentham's derision of HR as “nonsense on stilts”, see J Bentham, “Anarchical Fallacies” 

(1816) line 198. 
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A. INTRODUCTION 
  

The Convention on Nuclear Safety (CNS) was adopted in 1994 in the aftermath of the Chernobyl 

accident that had devastating consequences on both the environment and human lives. In 2011, the 

Fukushima accident once again caused a sense of public alarm in this high-risk sector and made many 

question whether the catastrophe, or at least the poor emergency response to it, was avoidable had a 

better legal framework been in place.1 Willing to learn from its own mistakes, the international 

community undertook a substantial review of the CNS and amendment proposals were made by 

Switzerland and the Russian Federation. However, in February 2015, Contracting Parties (CP) to the 

CNS decided to only adopt the non-binding Vienna Declaration on Nuclear Safety (Declaration).2 

This paper will consider the effectiveness of the CNS in preventing accidents at nuclear power 

stations and mitigating the radiological consequences when such accidents occur. Firstly, the 

objectives of the CNS will be identified and some preliminary assumptions will be made. Secondly, 

the paper will critically analyse obligations under the CNS aimed at preventing accidents and 

mitigating consequences of accidents. Special attention will be paid to how the objectives identified in 

the first section, are reflected in the design and wording of the CNS provisions. It will be concluded 

that the effectiveness of the CNS in the areas examined in this paper is, in and of itself, limited. 

However, when considering the intention behind the CNS, political reality, and the fact that CNS is an 

ongoing development, as evidenced by the Declaration, its contributions towards the development of 

the nuclear safety regime cannot be underestimated.   

 

 

                                                           

* Diploma in Professional Legal Practice student, University of Edinburgh. 
1 S Kus, “International nuclear law in the 25 years between Chernobyl and Fukushima and beyond…” (2011) 

Nuclear Law Bulletin 1 at 16.  
2 Even though the Declaration is non-binding, this paper will consider principles adopted in it that are to guide 

CPs in the implementation of the objectives of the CNS and its potential impact on the effectiveness of the CNS 

for preventing accidents at nuclear power stations and mitigating the radiological consequences when accidents 

occur.  
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B. THE ORIGINS AND MOTIVATION FOR THE CNS 
 

In 1986, the Chernobyl reactor accident brought a realisation of the potential trans-border risks, such 

as long-term health threats due to exposure to radioactive contamination, which the use of nuclear 

power can lead to.3 When discussing the necessity for international regulation of nuclear energy, 

Redgwell et al have suggested that international law instruments are capable of ensuring effective 

multilateral oversight and stronger regulation.4 Indeed, post-Chernobyl, pressure from the public 

served as a catalyst for the emergence of greater international cooperation regarding nuclear safety. 

This consensus resulted in the adoption of the CNS in 1994, claimed at the time to be a “milestone in 

the development of international nuclear law”.5 

 

Article 1 of the CNS stipulates that its objectives are to maintain a high level of nuclear 

safety, prevent accidents with radiological consequences and mitigate such consequences when they 

occur. However, as international regulation entails restrictions on national sovereign powers, Pelzer 

has pointed out that achieving a strict international control regime was not achievable at the time.6 

The final declaration of the Safety Conference acknowledged that “safety should be primarily 

enforced at national levels”.7 Accordingly, the CNS has an “incentive character”, it is not aimed at 

fully internationalising the regulation and supervision of nuclear industry,8 rather, it seeks to set 

international benchmarks which states should endorse.9 Twenty years later, despite the Fukushima 

accident triggering reflection on the strength of the existing regime, little has changed in the CPs’ 

attitudes towards giving up national sovereign powers in relation to nuclear safety, as proposals to 

introduce more restrictive legally binding amendments to the CNS were rejected.10 The political 

characteristics of the issue need to be borne in mind in the next part of this paper, which will critically 

analyse the design and practical implication of the CNS, especially in light of the weaknesses 

highlighted by the tragic events in Japan. 
 

 

C. CRITICAL ANALYSIS 
 

In assessing the effectiveness of the CNS, this paper will consider three elements that have an impact 

on it: the general design of the convention, the obligation it imposes on states, and the implementation 

and enforcement provisions. Regarding the first of these, it will be submitted that making the CNS an 

“incentive convention” with rather general wording allowed for the achievement of a high level of 

participation, and gave CPs the flexibility needed in the constantly evolving field of nuclear safety. 

Next, weaknesses in the generally worded obligations imposed on CPs under the CNS will be 

identified. It will be shown how the adopted (albeit non-binding) Declaration addresses these, with the 

hope of enhancing the CNS’s effectiveness. Finally, it will be submitted that the soft-law approach to 

enforcement (taking the form of peer review) of the CNS, despite being weak in some aspects, 

promotes its success as CPs have a self-interest in complying with safety standards and, peer review 

gives them the opportunity to learn from states with more advanced nuclear security standards.  

                                                           
3 P Birnie, A Boyle and C Redgwell, International Law and the Environment (2009) at 488.  
4 Ibid. 
5 N Pelzer et al, “The Year in Review” (1994) 5 Yearbook of International Environmental Law 195 at 197. 
6 N Pelzer, “Safer nuclear energy through a higher degree of internationalisation?” (2013) 91 Nuclear Law 

Bulletin 43 at 71. 
7 Proceedings GC(XXXV)/970 as cited in ibid at 71.  
8 Redgwell et al (n 3) at 501. 
9 Convention on Nuclear Safety available at http://www-ns.iaea.org/conventions/nuclear-safety.asp. 

Respectively, CPs should champion objectives of the CNS because of “enlightened self-interest in matters of 

nuclear safety” in lieu of control under international law. See O Jankowitsch-Prevor, “The Convention on 

Nuclear Safety” in OECD (Nuclear Energy Agency) and IAEA, International Nuclear Law in the Post-

Chernobyl Period (2006) at 160; This article was originally published in (1994) 54 Nuclear Law Bulletin 9. 
10 N Shadia, “U.S. derails amendment to toughen nuclear safety pact: diplomats” (2015) available at 

http://www.reuters.com/article/2015/02/09/us-nuclear-safety-idUSKBN0LD22520150209. 

http://www-ns.iaea.org/conventions/nuclear-safety.asp
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(1) Design of the Convention 
 

The Convention lays down fundamental safety principles for “land-based civil nuclear power 

plants”,11 leaving much scope for the CPs to decide how they will be implemented. The 

aforementioned “incentive character” of the CNS is evidenced by the wording of most of the 

obligations imposed, as they call for CPs to take “appropriate steps” to meet them, rather than detail 

specific action to be taken (this will be discussed in detail below).   

 

It has been argued by Jankowitsch-Prevor that countries can implement the CNS in this form 

regardless of differing stages of development, industrial, regulatory and legal systems as well as 

approaches to nuclear power.12 In that context, the CNS could be considered a success story, as its 

relaxed wording attracted membership to an evolving regime that is designed to raise safety standards 

over time. The CNS now has 78 CPs, including all nuclear power states. They include both “veterans” 

of nuclear power like France and Germany as well as emerging nuclear energy countries like Sudan 

and Belarus.  

 

On the other hand, the use of fairly general terms and the lack of more detailed safety 

standards, especially the failure to incorporate IAEA’s Safety Standards Series13, was criticised by 

some.14 However, as Kus has pointed out, a design that allows flexibility is appropriate, due to the 

dynamic concept of nuclear safety, thus ensuring longevity and foresight for scientific and 

technological progress.15 Introduction of more detailed provisions could have a negative impact on the 

effectiveness of the CNS, as a time-consuming amendment procedure could delay a prompt reflection 

of new science in safety standards provisions. This failure to adopt such new science might potentially 

result in the creation of a safety hazard. In order to avoid this, it could be argued that a more flexible 

framework convention/protocol approach should be re-considered.16 This would be achievable 

provided procedures permitted the adoption of detailed obligations in a subsequent protocol in 

response to the emergence of new problems and new knowledge.17 Due to this flexibility, a bare 

outline agreement could expand into a complex system of law with detailed and up-to-date safety 

standards. It is submitted however, that such a solution might result in an international regime with 

patchy participation as less advanced CPs could choose not to adopt more detailed or burdensome 

protocols.  
 

(2) Obligations on the CPs 
 

Article 6 of the CNS imposes an obligation on CPs to take “appropriate steps to ensure the safety of 

nuclear installations existing at the time the Convention enters into force”.  Accordingly, even though 

all CPs are bound by this obligation, states are only required to take the steps in relation to nuclear 

power plants that existed when the CNS came into force (so not the ones that were under construction 

or were built subsequently). If an installation does not comply with the provision’s standards, the CP 

is obliged to make “reasonably practicable improvements”18 to upgrade the safety of the installation. 

                                                           
11 See Article 3 of the CNS. It is worth noting that the Convention is limited in scope as it does not cover the 

whole nuclear fuel cycle, despite the initial intentions for it to do so. See J Rautenbach et al, “Overview of the 

International Legal Framework Governing the Safe and Peaceful Uses of Nuclear Energy – Some Practical 

Steps” in OECD (Nuclear Energy Agency) and IAEA, International Nuclear Law in the Post-Chernobyl Period 

(2006) at 14. 
12 Jankowitsch-Prevor (n 9) at 168. 
13 It needs to be noted, however, that principal obligations imposed on CP under the CNS are based largely on 

the IAEA’s “safety fundamentals”, see Redgwell et al (n 3) at 502.  
14 H Cook, The Law of Nuclear Energy (2013) at 54; Redgwell et al (n 3) at 502. 
15 Kus (n 1) at 18. 
16 Proposal for adaptation of the framework convention/protocol approach was considered during the 

negotiations of CNS and rejected in favour of single document, see: Jankowitsch-Prevor (n 9) at 159. 
17 D Bodansky et al, The Oxford Handbook of International Environmental Law (2007) at 21. 
18 Article 6 of the CNS. 
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If this cannot be achieved, the installation should be shut down “as soon as practically possible”.19 

According to this provision, the CP can take into account economic, social and environmental impact 

as well as the whole energy context. Possible alternatives can also be considered when deciding 

whether to close the nuclear plant. This “watered-down language”,20 as Redgwell et al point out, 

makes it possible for a faulty reactor to remain in operation until economic alternatives are found.21 In 

this respect, the CNS fails in its objective of preventing accidents, as there is no obligation on CPs to 

immediately shut down reactors not complying with its standards. On the other hand, it has been 

suggested that quasi-enforcement of this provision can be achieved, as other states are able to review 

the decision not to close the reactor.22 Nonetheless, even if some scope for review of the decision is 

granted (setting aside the issue of implementation and enforcement of such review, which will be 

discussed below) this may require time, thus diminishing the effectiveness of the CNS. Bearing in 

mind the objective to prevent accidents, it is most desirable for all nuclear power plants (not only 

those that were existing at the time when the CNS entered into force) to be bound by the provision 

and for those not complying with the standards to be immediately shut down.23  

 

 The CNS requires CPs to establish and maintain a legislative and regulatory framework, 

which includes national nuclear safety requirements and a system of licensing24 as well the 

establishment of an independent regulatory body.25 The latter requirement was especially relevant in 

the case of Fukushima, as the accident was partially blamed on the lack of independence of the 

regulatory body.26 This issue led to Switzerland proposing a strengthening of the obligation, by calling 

for the regular review of the regulatory bodies.27 This was however  not echoed in the Vienna 

Declaration. In fact, the problem concerning the independence of the regulatory body arose in Japan 

despite explicit provisions addressing the issue under the CNS. This suggests that the problem may 

not be with the obligation itself, but rather with the implementation and enforcement provisions (both 

will be addressed below). 

 

Moreover, the CNS introduces a number of generally worded obligations regarding the safety 

of installations, including, inter alia,28 a requirement to take “appropriate steps” to ensure that 

comprehensive and systematic safety assessments are carried out and that the safety of installations is 

verified. A more detailed obligation is introduced in the Declaration, calling for safety assessments to 

be carried out periodically and regularly for existing installations.29 An identified safety improvement, 

however, only needs to be implemented if reasonably practicable or achievable, the Declaration does 

not require immediate implementation.30 

 

                                                           
19 Ibid.  
20 Kus (n 1) at 19; Moreover, Kus has suggested that wording of this provision is a reflection of compromises 

that had to be made during the negotiation of the CNS. 
21 Redgwell et al (n 3) at 502. 
22 Ibid. This power is granted to the parties based on Articles 5 and 20.  
23 Kus (n 1) at 20.  
24 Article 7 of the CNS. 
25 Article 8 of the CNS. Independent regulatory body’s functions should be effectively separated from those of 

organisations with the “promotion or utilisation of nuclear energy”.  
26 OECD/NEA, The Fukushima Daiichi Nuclear Power Plant Accident: OECD/NEA Response and Lessons 

Learnt (2013) at 9 – available at http://www.oecd-nea.org/pub/2013/7161-fukushima2013.pdf. 
27 Proposal for Amendments by the Swiss Federation in Final Summary Report, 2nd Extraordinary Meeting of 

the Contracting Parties to the Convention on Nuclear Safety, 27-31 August 2012, Vienna, Austria, available at 

https://www.iaea.org/sites/default/files/cns-summaryreport310812.pdf. 
28 Other obligations require CPs to ensure that priority is given to safety (Article 10), that adequate financial and 

human resources are available to support safety (Article 11) and that possibility of human error is accounted for 

(Article 12). A CP also needs to ensure that quality assurance programmes are established (Article 13), as well 

as that radiation exposure to the workers and the public caused by a nuclear installation is kept as low as 

reasonably possible (Article 15).  
29 Note that this is applicable to all existing applications (not only those existing at the time Convention entered 

into force as stipulated for in the Article 6 of the CNS).  
30 Principle 2 only requires for the improvement to be implemented in a timely manner.  

http://www.oecd-nea.org/pub/2013/7161-fukushima2013.pdf
https://www.iaea.org/sites/default/files/cns-summaryreport310812.pdf
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Furthermore, Articles 17 and 18 directly address the safety of nuclear installations. Article 17 

imposes an obligation on CPs, when deciding on the sitting of a new installation, to take “appropriate 

steps” to introduce procedures for the evaluation of site-related factors that are likely to affect the 

safety of nuclear installations, and the impact of such installations on the environment, individuals 

and society.31 Moreover, a CP needs to ensure “the continued safety acceptability”32 and to consult 

with other CPs “in the vicinity of a proposed installation”.33 With a view to preventing accidents at 

nuclear plant stations and to mitigate radiological consequences should such accidents occur,34 Article 

18 introduces an obligation to ensure that the design and construction of an installation has “defence 

in depth” (a couple of levels and methods of protection) from the release of radioactive material. 

Moreover, the Declaration requires a CP, when meeting their obligations under Articles 17 and 18, to 

ensure that actions taken are consistent with the objective of avoiding early radioactive releases or 

radioactive releases large enough to require long-term protective measures and actions, which adds an 

additional layer of consideration on top of the general CNS objectives.35 Also, CPs are required to 

take into account IAEA safety standards and other good practice.36 This reinforces the desired link to 

more detailed IAEA standards, and makes clearer what standards CPs should be aspiring to. Such a 

solution helps to overcome the negative impact that the insertion of detailed safety standards could 

have on the effectiveness of the CNS as identified in section C.1 above. IAEA safety standards are 

reviewed periodically and they include both issues of regulatory importance as well as knowledge of 

emerging trends. It needs to be noted, however, that IAEA safety standards are not legally binding on 

CPs to the CNS; therefore CPs cannot be forced to comply with them.  

 

Additionally, Article 16 of the CNS requires CPs to ensure that on-site and off-site emergency 

plans covering the activities in case of emergency are in place, in order to minimise the negative 

consequences of an accident. Pelzer points out that this area is “a major issue of concern”.37 The 

Fukushima accident showed that, in practice, such plans need to be thought through better, ensuring, 

inter alia, access to the site in extreme weather conditions.38 In its proposal to amend the CNS, Russia 

encouraged CPs to “develop procedures for joint action by State bodies and organizations operating 

nuclear installation” and, to ensure that the “licence-holder had adequate resources and power to 

effective management of accident and mitigation of its consequences”.39 In the end, this proposal has 

not been included in the Declaration. Therefore, CPs are still left with the discretion to decide whether 

to re-evaluate their response procedure.40 
 

                                                           
31 Article 17 of the CNS. 
32 Article 17 (iii) of the CNS. 
33 Article 17 (iv) of the CNS. 
34 Which as aforementioned constitutes an objective of the CNS, as stipulated in Article 1 of the CNS. 
35 Declaration, Principle 1. 
36 Ibid Principle 3. 
37 N Pelzer “Does the Fukushima Nuclear Incident Require a Revision of the International Legal Regime on 

Nuclear Safety?” (Presentation at the IAEA Ministerial Conference on Nuclear Safety from 20 to 24 June 2011 

in Vienna) at 4 – available at http://www-pub.iaea.org/MTCD/meetings/PDFplus/2011/cn200/working-

sessions/w_d4_N.Pelzer.pdf. 
38 Japan Nuclear Safety Institute, Lessons Learned from the Fukushima Daiichi Accident indicated by 

Investigation Reports, and JANSI’s Supporting Activities to Member Companies (2013) at 22-23 – available at 

http://www.genanshin.jp/english/report/lessonslearned/data/F1jiko_kyokun.pdf. 
39 Proposal for Amendments by the Russian Federation, Proposal 2 in Final Summary Report, 2nd 

Extraordinary Meeting of the Contracting Parties to the Convention on Nuclear Safety, 27-31 August 2012, 

Vienna, Austria – available at https://www.iaea.org/sites/default/files/cns-summaryreport310812.pdf. 
40 However, as Pelzer has pointed out, Article 16 of the CNS cannot be looked at in a void, rather it needs to be 

assessed in connection with obligations under inter alia the Convention on Early Notification of Nuclear 

Accident 1986 and Convention on Assistance in Case of Nuclear Accident 1986 (see Pelzer (n 37) at 4). In light 

of this, it can be stated that it is difficult to assess the effectiveness of the CNS in and of itself, as other factors 

need to be accounted for in order to appreciate the full picture.   

http://www-pub.iaea.org/MTCD/meetings/PDFplus/2011/cn200/working-sessions/w_d4_N.Pelzer.pdf
http://www-pub.iaea.org/MTCD/meetings/PDFplus/2011/cn200/working-sessions/w_d4_N.Pelzer.pdf
http://www.genanshin.jp/english/report/lessonslearned/data/F1jiko_kyokun.pdf%3e%20accessed%2029%20May%202016
https://www.iaea.org/sites/default/files/cns-summaryreport310812.pdf
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(3) Implementation and Enforcement 
 

Kus has suggested that it is not the design but the practical implementation and enforcement 

mechanism of the CNS that requires a critical review.41 Rautenbach et al point out that the 

effectiveness of the CNS relies on “a common interest amongst the Parties to achieve high levels of 

safety”.42 To realize this, Article 20 requires CPs to hold “review meetings” (RM) during which 

reports on the measures they have taken to implement the CNS43 are examined. It has been argued that 

the key to effective implementation of the CNS is ensuring that these reports are drafted “in the 

manner which facilitates a meaningful review”.44 However, making this statement operational in the 

case of the CNS is challenging taking into consideration the number of CPs participating and the need 

to address substantive safety issues with respect to every single party. The initial Convention records 

that CPs should study prior to RM is likely to approach 10,000 pages, making substantive analysis of 

such information difficult.45 This makes it impossible to discuss substantive issues in regard to 

individual installations, which makes the CNS an abstract instrument isolated from real issues 

concerning nuclear safety.46 However, even if not all issues are considered during the RM, during the 

preparation of the report national authorities are given an opportunity to review their safety regimes 

and draw conclusions on future measures that should be introduced.47 Taking into consideration that 

the CNS is an “incentive convention” this opportunity for reflection on the levels of national safety 

and performance when compared to other CPs, can constitute a key to effectiveness for the purposes 

considered in this paper.  

 

Nevertheless, Kus points out that it as “an open secret” that peer review as an enforcement 

mechanism is weak.48 Firstly, it is in a contracting party’s discretion to determine how complete and 

indeed how accurate its report will be.49 Secondly, national reports are not independently verified or 

inspected; the only opportunity for scrutiny exists if another CP seeks clarification or asks for 

comment on the report.50 Thirdly, there are no sanctions for failing to attend the RM, consequently 

each year some of the contracting parties fail to participate.51 Redgwell et al, however, point out that 

non-nuclear states participating in the CNS, driven by their strong interest in nuclear safety, may want 

to ensure effective oversight of compliance by nuclear states.52 However, this may have little practical 

value as under the CNS there is no explicit non-compliance procedure – it only provides for technical 

cooperation measures granting parties a chance to learn best practice, in the hope that this will help 

                                                           
41 Kus (n 1) at 18.  
42 Rautenbach et al (n 11) at 14.  
43 CPs are obliged to submit such report for review by the virtue of Article 5 of the CNS. 
44 C Stoiber, “International Convention on Nuclear Safety: National Reporting as the Key to Effective 

Implementation” in N Horbach (ed), Contemporary Developments in Nuclear Energy Law: Harmonizing 

Legislation in CEES/NIS (1999) at 98; Guidelines Regarding National Reports under the Convention on 

Nuclear Safety (2015) at II(A)(5) – available at http://www.iaea.org/sites/default/files/infcirc572r5.pdf. 
45 Stoiber (n 44) at 102. 
46 Kus (n 1) at 19. 
47 Rautenbach et al (n 11) at 15. 
48 Kus (n 1) at 18. 
49 Ibid. A post-Fukushima review resulted in improvements being introduced to the guidance document for 

National Reports, suggesting, inter alia, that “reference to IAEA Safety Fundamentals and Requirements could 

be made when reporting on the obligations of the Convention” (Guidelines Regarding National Reports (n 44) 

para 19). This gives further guidance and introduces more clarity on how CPs can meet their obligations under 

the CNS, moreover it aids comparison of NR if the format of them is similar.  
50 Redgwell et al (n 3) 502. Each Summary Report of Review Meeting states: “the Contracting Parties reviewed 

each other’s reports, and exchanged written questions, written answers and comments”. It is not disclosed 

however, how many questions/comments is submitted during each Review Meeting and how they are dealt with, 

making it difficult to assess the effectiveness of this tool.  
51 Kus (n 1) at 18; This lenient approach was especially striking when after the Fukushima accident 11 out of 77 

CPs failed to attend the Second Extraordinary Meeting of the CPs to the CNS. 
52 Redgwell et al (n 3) at 503. 

http://www.iaea.org/sites/default/files/infcirc572r5.pdf
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resolve safety problems.53 Kus has suggested that given that the subject matter is nuclear safety such 

diplomatic language is too vague and soft.54  However, taking under consideration the self-interest of 

CPs in nuclear safety and the fact that non-compliance would constitute an irrational decision on their 

behalf, perhaps no additional reason is actually needed. Indeed, Rautenbach et al argue that pessimism 

as to the effectiveness of the review process has proven to be “ill-founded”.55  They submit that the 

review process resulted in developments demonstrating progress in nuclear safety, which was 

evidenced by the fact that by a third RM (in April 2005) all participating parties were in compliance 

with Convention standards.56 

 

In light of the discussed criticism, it would be natural to conclude that the effectiveness of the 

CNS depends simply on CPs’ will to comply with their obligations and therefore fails to ensure 

universal compliance and effectiveness for the purposes considered. Pelzer suggests however, that 

stricter legal enforcement procedures (like obligatory dispute resolution procedures) would not help to 

force unwilling states to cooperate.57  On the contrary, it could result in diminished participation, and, 

thereby, a reduction in the reach of the CNS and a limitation in the ability of states to learn from 

experienced CPs with more sophisticated nuclear safety standards. Correspondingly, it was suggested 

that criticism of the CNS’ relaxed approach58 is “neglecting the reality of international life”.59 This 

has been exemplified again recently in relation to the adoption of the non-binding Declaration. The 

proposal for a stronger commitment was opposed by the USA, amongst others, on the basis that it 

would be “hardly possible for some countries to domestically ratify a changed convention”.60 As the 

document is non-binding in nature, the only assurance of implementation is the political declarations 

of CPs to reflect the principles adopted in the Declaration when implementing the CNS and preparing 

national reports.61 This makes the Declaration applicable to the willing only.62 However, as it was 

established that similarly only ready, willing and able states comply with the legally binding 

Convention, it should not be presumed that the non-binding nature of the Declaration will impact on 

its effectiveness.  

D. CONCLUSION 
 

All in all, it cannot be disputed that political compromise is affecting, to some extent, the 

effectiveness of the CNS.63 Particular flaws in its design have been highlighted throughout this paper, 

which to some extent have been addressed by the Declaration. However, further issues with 

implementation and enforcement in combination with the fact that the Declaration is a non-binding 

instrument, make effectiveness of the regime questionable. Nonetheless, peer review has resulted in 

developments which demonstrate meaningful progress towards safety-related improvements.64 This, 

                                                           
53 Redgwell et al (n 3) at 502.  
54 Kus (n 1) at 18. Moreover, Kus has suggested that countries with “advanced” nuclear programmes should not 

be neglected in the conversation, which focuses on developing countries. 
55 Rautenbach et al (n 11) at 15. 
56 Ibid.  
57 Pelzer (n 7) at 72. 
58 See, for example, K Boustany, “The Development of Nuclear Law Making or the Art of Legal ‘Evasion’” 

(1998) 61 Nuclear Law Bulletin 39. 
59 Pelzer (n 7) at 72. 
60 Shadia (n 10). 
61 Declaration, 4. 
62 This development is especially striking, when compared to the much stricter legally binding dispositions of 

EU’s 2014 Directive on Nuclear Safety, which was also adopted in the aftermath of the Fukushima accident. 

However, comparing these two is not appropriate, taking into account differences in the numbers of participants, 

levels of integration of the energy policies of the participating states and the fact that EU participants are mostly 

states with ‘advanced’ nuclear programmes. See Council Directive 2014/87/Euratom of 8 July 2014 amending 

Directive 2009/71/Euratom establishing a Community framework for the nuclear safety of nuclear installations; 

and see Kus (n 1) at 21. 
63 Pelzer (n 7) at 72.  
64 Rautenbach et al (n 11) at 15. 
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together with the adoption of the Vienna Declaration, confirms that the CNS is an on-going and 

gradual process,65 encouraging dialogue and exchange of experiences between CPs. A regime with 

more detailed safety standards could have a detrimental effect not only on the CNS’s ability to reflect 

the dynamic concept of nuclear safety but also result in diminished participation, especially by 

developing countries that do not have advanced nuclear programmes. In light of this, one needs to ask 

whether more detailed provisions and a “hard law” approach to enforcement would not result 

paradoxically in weakening the effectiveness of the regime globally, due to lack of participation and, 

consequently, the inability of the developing countries to learn from their more experienced peers. 

Consequently, the solution chosen by the CNP body (i.e. referring CPs to detailed IAEA safety 

standards, but not making them binding) is commended as it ensures that the international nuclear 

safety regime is evolving and raising standards over time.  

                                                           
65 Ibid. 
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A. INTRODUCTION 

 

The disparate taxation of business mediums is a controversial element of the UK tax system, 

particularly in light of the differential treatment between employees and the self-employed. The 

government’s historic preference of the self-employed status has resulted in increasing discrepancy 

between the business forms. Consequently, the incentive to incorporate and exploit the tax advantages 

offered to the self-employed has been difficult for many contractors to ignore. Considering such 

developments, provision IR35 was enacted and later consolidated in the Income Tax (Earnings and 

Pensions) Act 2003 (ITEPA) with the purpose of mitigating the conflict and striking a fair balance. 

Nonetheless, academic commentary indicates a residual dissatisfaction with the current approach.  

 

This article will consider the effect of IR35 on the provision of services via “one-man” 

intermediaries and whether its implementation is adequate. Initially, the tax treatment of employees 

and the self-employed will be discussed. Thereafter, the influence of IR35 and the relevant 

employment law tests will be examined, having regard to academic commentary; most notably Adam 

Smith. Such analysis will evaluate the need for reform, with a particular focus on the proposed 

alignment of National Insurance Contributions (NICs) with Income Tax. 

 

 

B. ADAM SMITH 
 

The Scottish Economist, Adam Smith, provides an objective and economic analysis of taxation in his 

widely celebrated book, “The Wealth of Nations”.1 From this normative perspective, critique of IR35 

can be conducted. 

 

Principally, Smith argues that a “good tax” is one which adheres to four canons of taxation. 

The first principle is rooted in equity, where taxes are levied so that each citizen supports the 

government in proportion to his ability.2 Here, public acceptance of the tax and whether it distorts 

behaviour is relevant. The second and third canons stipulate that taxation must be certain and free 

from arbitrary measures, where the taxpayer is sure of the timing and value of their tax liability,3 in 

                                                           

* Final year LLB student, University of Dundee. 
1 A Smith, An Inquiry Into the Nature and Causes of the Wealth of Nations, 5th edn, by E Cannan (1904).  
2 Ibid at V.2.25.  
3 Ibid at V.2.26. 
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addition to an element of convenience.4 The final canon relates to economic efficiency. Smith argues 

that taxes must be constructed to take as little as possible from the taxpayer’s pocket beyond its 

benefit to the National Treasury.5  

 

 

C. DISPARATE TREATMENT OF THE EMPLOYED AND SELF-EMPLOYED 
 

Despite the ability of the self-employed to offset revenue losses and deduct business expenses, their 

principle advantage over employees is their reduced liability to NICs. Employees are liable to Class 1 

NICs (Primary Contributions) alongside their employers who have corresponding Class 1A and 1B 

NICs (Secondary Contributions.) Self-employed individuals, on the other hand, are subject to Class 2 

and 4 contributions. Depending on whether the employee has contracted in or out of the state pension, 

the current rates of Class 1 NICs are 0% for earnings below £8,060, 12% for earnings between £8,060 

- £43,000 and 2% thereafter.6 By contrast, the more generous self-employed regime imposes a lower 

charge of 9% for income between £8,060 - £43,000.7 However, they are subject to an additional flat 

rate of £2.80 per week.8  

 

This favourable classification has created a system whereby the more the government takes 

from employees, the more workers seek to bring themselves into the “fiscal attractive self-employed 

regime”.9 Combined with low rates of Corporation Tax, there is an increasing trend of self-employed 

persons supplying their services via corporate structures. From this intermediary, the contractor can 

remunerate himself through a modest salary, which falls below the annual personal allowance 

(£11,000 for 2016/17), and the issue of dividends; thus avoiding both NICs and Income Tax. 

 

(1) Criticisms 

 

The government justifies the segregation of NICs and Income Tax on the basis of the “contributory 

principle”, whereby NICs act as insurance payments in case of illness, unemployment or retirement.10 

However, research from the Institute of Fiscal Studies (IFS) exposes the distinction as merely 

notional. It reveals that where NICs are insufficient to finance benefits, they are topped up by the 

Income Tax collected.11 Thus, the distinction is a matter of “meaningless labelling.”12 

   

 The Office of Tax Simplification (OTS) concluded in its interim report, “Small Business Tax 

Review” that this “meaningless” segregation of NICs and Income Tax has resulted in business 

decisions which are “wholly tax driven”.13 Thus, many contractors incorporate solely to avoid NIC 

payments, often resulting in a choice of business medium which lacks commercial sense.14 Therefore, 

the tax system has a distortionary effect, contrary to Smith’s first canon of equity. 

 

 

 

 

                                                           
4 Ibid at V.2.27. 
5 Ibid at V.2.28. 
6 HM Revenue and Customs, “Rates and Thresholds for Employers 2015 to 2016” [2015] 

https://www.gov.uk/guidance/rates-and-thresholds-for-employers-2015-to-2016 accessed 22 April 2016. 
7 Ibid. 
8 Ibid. 
9 N Lee, Revenue Law: Principles and Practice, 33rd edn (2015) 176. 
10 Sir William Beveridge, ‘Social Insurance and Allied Services’ (Cmd 6404, 1942) para 10. 
11 S Adams and G Loutzenhiser, Integrating Income Tax and National Insurance: An Interim Report (IFS 

Working Papers No WP21/07 2007) 21. 
12 Ibid. 
13 Office of Tax Simplification, Small Business Tax Review (OTS 2011) 13. 
14 Ibid. 

https://www.gov.uk/guidance/rates-and-thresholds-for-employers-2015-to-2016
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D. IR35 
 

To prevent NICs from becoming a voluntary tax, IR35 was introduced in Schedule 12 of the Finance 

Act 2000. Burton J in Professional Contractors’ Group and others v IRC15 states the aim of IR35 is to 

limit the ability of a “disguised” employee to “reduce and defer the liabilities imposed on employees 

by the United Kingdom’s system of personal taxation.”16 Consequently, IR35 imposes an obligation 

on the intermediary to pay employer NICs and operate PAYE where the relationship between the 

contractor and end-client is of direct employment but for the existence of the intermediary.17 

Therefore, any payment received from the intermediary is treated as the contractor’s employment 

income (‘deemed employment payment’).18 Typically, intermediaries can take the form of an 

individual, company or partnership. For companies, only those in which the contractor has a “material 

interest” fall within the scope of IR35.19 

 

Although the purpose of IR35 is to tackle the increasing trend of tax avoidance in personal 

service companies, its practical application is ineffective. Principally, its contentious areas are 

threefold; uncertainty caused by the common law tests of employment; unfairness surrounding the 

“quasi-employee” and a large administrative burden. Each will be discussed in turn. 

 

(1) Uncertainty 

 

Both ITEPA 2003 and the Employment Rights Act 1996 provide vague, nebulous definitions of 

employees and employment contracts. Therefore, to determine the employment status of an 

individual, the piecemeal common law tests must be applied. Over decades, these tests have evolved 

alongside socio-economic developments and policy considerations, creating a complex set of legal 

principles.  

 

Despite conflicting approaches, MacKenna J’s tripartite test in Ready Mixed Concrete (South 

East) Ltd v Minister of Pensions and National Insurance,20 is most commonly adopted by the courts 

today. Here, to find a contract of service, the worker must provide services personally to the client, be 

subject to a right of control and all other factors must be consistent with an employee status.21 

Inconsistent factors include the opportunity to profit and financial risk. In the subsequent case, Market 

Investigations v Minister of Social Security,22 Cooke J confirmed that employment status is a matter of 

fact rather than law. He held, there can be no exhaustive list of relevant considerations and no strict 

rule as to the weight they carry.23 

 

The academic, Kathy Daniels, supports this view. She speculates that with an increasingly 

flexible workforce and use of atypical contracts, there can be no “objective formula” which the courts 

can use.24 However, this system of fact-finding on a case-by-case basis creates ambiguity and 

considerable grey areas. Practical problems arise for both the taxpayer, who is unsure of their 

employment status and tax liability, and HMRC, which struggles to apply a fact specific approach. 

This is contrary to Smith’s second canon of certainty. In turn, his third canon of convenience is 

undermined, as without certainty the payment of personal tax is cumbersome. 

 

                                                           
15 Professional Contractors’ Group and others v IRC [2002] 1 CMLR 46. 
16 Ibid at para 51. 
17 Income Tax (Earnings and Pensions) Act 2003 s 49(1). 
18 2003 Act s 50(1). 
19 2003 Act s 51(1). 
20 Ready Mixed Concrete (South East) Ltd v Minister of Pensions and National Insurance [1968] 2 WLR 775.  
21 Ibid. 
22 Market Investigations v Minister of Social Security [1969] 2 QB 173.  
23 Ibid. 
24 K Daniels, Employment Law: An Introduction for HR and Business Students, 3rd edn (2012) 35. 
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Furthermore, as a consequence of the uncertainty, the OTS found that IR35 is little used and 

“largely ‘managed’ round by contractors”.25 A key example of this is the creation of Managed Service 

Companies (MSCs), not subject to IR35, and the insertion of substitution clauses. Nonetheless, the 

ability to contract out of IR35 is limited. This is highlighted in Dragonfly Consulting Ltd v Revenue 

Consulting Commissioners26 where attempts to alter documents in favour of a self-employed status 

were disregarded. Instead the court looked beyond the express terms and examined the “position on 

the ground”.27 Despite this, in the subsequent case Novasoft Ltd v HMRC,28 the First-Tier Tribunal 

held the overall picture, “from the accumulation of detail”,29 to be of self-employment, despite no 

insertion of a substitution clause. Further, in ECR Consulting Ltd v HMRC30 the tribunal held a right 

of substitution, contingent upon the client’s consent, could still demonstrate a self-employed status.  

 

Nevertheless, the Finance Act 2014 sought to put the final nail in this narrative. Under s.16, 

the executive introduced a “false employment” test which removed the requirement of a personal 

obligation to provide work. Thus, contrary to ECR Consulting, there is a presumption that contractors 

are employees unless they can prove they are not under the “supervision, direction or control” of the 

client. Consequently, the impact of a substitution clause is negligible. In turn, with limited 

circumvention of IR35, many contractors choose to simply reject its application and accept the risk of 

investigation by HMRC. However, this level of non-compliance is inconsistent with Smith’s first 

canon. The public will only accept an equitable tax. 

 

(2) Unfairness 

 

An unfortunate bi-product of IR35 is the creation of the “quasi-employee”. This is a contractor who 

falls within the definition of an “employee” for tax purposes, but is not recognised as such under 

employment law. The worker is therefore not entitled to corresponding employment rights such as 

sick pay, maternity leave or protection from unfair dismissal. According to Nicole Busby, the “quasi-

employee” is a manifestation of the law’s inability to reconcile the objectives of taxation and 

employment. She questions how this quasi-relationship, imposed upon two unwilling parties, can 

conform to the “implied duty of mutual trust and confidence” required for a successful employment 

contract.31  

 

Additionally, as the contractor has a “material interest” in the intermediary, they are 

(ultimately) responsible for both employee and employer NICs. David Kirk regards this double 

taxation as contrary to “purveyors of plain English” since the end-client, which HMRC considers to 

be the employer, “is let off this impost”.32 Although this may seem reasonable when considering the 

“crafty” contractor who incorporates solely to avoid tax, it is an arbitrary result for genuine self-

employed persons who operate through a corporate structure.   

 

Smith’s second canon requires taxation to be sufficiently certain so as not to create arbitrary 

results. It is difficult to argue that the imposition of a double tax, based upon an uncertain, 

hypothetical contract of employment, complies with this principle. Furthermore, subjecting a 

contractor to this degree of taxation without corresponding employment rights is inherently unfair. 

 

 

 

                                                           
25 OTS, Small Business Tax Review (n 13) 39. 
26 Dragonfly Consulting Ltd v Revenue Consulting Commissioners [2008] EWHC 2113 (Ch), 2008 WL 

3819642. 
27 Ibid at para 45. 
28 Novasoft Ltd v HMRC [2010] UKFTT 150 (TC); 2010 WL 1639713. 
29 Ibid at para 76. 
30 ECR Consulting Ltd v HMRC [2011] UKFTT 313 (TC), 2011 WL 2039826. 
31 N Busby, “IR35: Resolution of a Taxing Problem” (2002) Industrial Law Journal 172 at 173. 
32 D Kirk, “Carry on Consulting” (2015) Taxation 8 at 9.  
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(3) Administrative Burden 

 

In 2009 an independent survey of the Professional Contractors Group revealed that almost 1,500 

members had been subject to an IR35 enquiry, of which only 7% fell within the legislation.33 

Furthermore, 50% of those investigations had a duration of over five years.34 This signifies a serious 

drain on HMRC’s resources for little success.  

 

Further controversy surrounds the ability of HMRC to contact the end-client as part of its 

investigation, potentially damaging business relations. Additionally, significant criticism stems from 

the application of IR35 to individual contracts. As contractors typically undertake multiple contracts 

each tax year, a significant administrative burden is imposed on the intermediary to determine which 

of those contracts fall within the scope of IR35. For many commentators this would be justified where 

the revenue raised was significant.  

 

The Budget Red Book 2000 estimated that implementation of IR35 would raise £900 million 

per annum.35 However, more recent data suggests that this oppressive and unjust tax actually raises 

£550 million per annum, enough to keep the government running for a mere six-and-a-half-hours.36 

When offset by substantial administration costs, the efficiency of IR35 is undermined. 

 

Smith’s fourth canon provides a utilitarianism view of taxation, where the return generated 

should greatly outweigh administrative costs. However, the current use of IR35, with its significant 

compliance burdens and limited financial return, highlights a tax system lacking in economic 

efficiency; inconsistent with this canon. 

 

 

E. INTEGRATION OF INCOME TAX AND NICS 

 

The analysis above is conclusive that IR35 is in dire need of reform. In its 2011 interim report, the 

OTS reviewed the current taxation of small businesses and concluded, much like the Mirrlees Review 

2010, that “genuine and long lasting simplification can only be brought about through major structural 

changes to the UK tax system.”37 It identified IR35 as a sticking plaster for the underlying issue, the 

segregation of NICs and Income Tax, in addition to encapsulating the cat-and-mouse chase between 

HMRC and the self-employed. As NICs now operate as a tax in the same way as Income Tax, the 

OTS proposed that integration of the two systems would render IR35 obsolete. This proposal has met 

significant academic support. Glen Loutzenhiser speculates that rate alignment would further enhance 

the “equity and neutrality” of the tax system by “levelling the playing field between companies, 

unincorporated entities and employees engaged in a similar activity.”38 

 

Furthermore, this proposal complies with Smith’s normative theorem of tax. Rate alignment 

extinguishes the incentive to incorporate, thus reducing the distortionary effect of the current regime. 

Additionally, the need to ascertain employment status on a case-by-case basis is abolished, alongside 

the arbitrary “quasi-employee” status. Therefore, innate uncertainty is removed from the law, making 

the collection of tax more convenient. Furthermore, although rate alignment will initially increase the 

aggregate rates of Income Tax, avoidance of personal taxation will ultimately be reduced. Thus, the 

tax system will become more economically efficient.  

 

However, major re-structuring of the UK tax system will be a lengthy and burdensome 

process. Additionally, many academics believe that merely abolishing IR35 is not sufficient as the 

                                                           
33 A Redston, “Keep it, change it, bin it?” (2009) Taxation 438. 
34 Ibid. 
35 A Redston, “Small business in the eye of the storm” (2004) BTR 566 at 574. 
36 Kirk (n 32). 
37 OTS, Small Business Tax Review (n 13) 5. 
38 G Loutzenhiser, “Tax Avoidance, Private Companies and the Family” (2013) CLJ 35 at 49. 
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underlying issues remain. Therefore, interim measures must be considered. A potential option is the 

creation of a tax specific test of employment status. Anne Redston offers an example test of self-

employment where the intermediary must have a business bank account and public face, in addition to 

two other elements consistent with a contract for services.39 In her opinion, a more pragmatic test, 

such as this, would serve to reduce the grey areas and give greater certainty to individuals and 

engagers.40 An alternative proposal imposes the duty to pay employer NICs on the end-client rather 

than the intermediary. This was endorsed by HMRC in its consultation following the Summer Budget 

2015, which required IR35 to undergo review. It stipulates that engagers rather than workers ought to 

take a greater role in ensuring the correct payment of Income Tax.41 Thus, the onus lies with the client 

to consider whether or not IR35 applies, “in the same way as they would need to consider whether a 

worker should be self-employed or actually be an employee.”42 According to David Kirk, compliance 

would be greater under this regime and more money collected, without any “theoretical change in the 

circumstances giving rise to the tax.”43 Conversely, the Institute of Chartered Accountants in England 

and Wales (ICAEW) responded to HMRC’s consultation with scepticism. It questioned how an 

engager is to calculate the correct and fair amount of PAYE and NICs to be paid, given the difficulty 

in determining whether a personal service company exists, amongst other factors.44 Rejecting this 

proposal for a lack of practicality, the ICAEW endorsed more long-term, fundamental reforms; most 

notably the creation of an agreed code of principles for employment status and the alignment of 

PAYE and NICs. 45 

 

Nevertheless, despite criticism, George Osborne announced the introduction of HMRC’s 

proposal in the Budget Statement 2016. Looking to the future, however, he additionally 

communicated the commission of an OTS review into the impact of moving “employee NICs to an 

annual, cumulative and aggregated basis and moving employer NICs to a payroll basis.”46 Thus, 

dependent upon its outcome, large-scale reform is imminent.47 

 

 

F. CONCLUSION 
 

Through analysis of legislation and relevant commentary, this article highlights a current approach to 

the taxation of employment income which is arbitrary and inherently unclear. Although, prima facie, 

IR35 seeks to limit tax avoidance and create an equitable balance between employees and the self-

employed, its practical application has resulted in a myriad of problems. Furthermore, when analysed 

according to Smith’s normative theory of taxation, IR35 is revealed to be a “bad tax” which fails to 

satisfy any of the four canons. 

 

In order to remedy this “bad” regime of taxation, the segregation of NICs and Income Tax 

must be addressed. From applying the principles of Adam Smith, it is discernible that the most 

                                                           
39 Redston (n 35) at 578. 
40 Ibid. 
41 HM Revenue and Customs, “Intermediaries Legislation (IR35): Discussion Document” (2015) at 8, available 

at https://www.gov.uk/government/consultations/intermediaries-legislation-ir35-discussion-document accessed 

22 April 2016. 
42 Ibid. 
43 Kirk (n 32). 
44 Institute of Chartered Accountants in England and Wales, “Intermediaries Legislation (IR35)” (2015) 

TAXREP 51/15 ICAEW Representation 139/15 at 3, available at 

http://www.icaew.com/~/media/corporate/files/technical/icaew%20representations/2015/icaew%20rep%20139-

15%20ir35%20intermediaries%20taxrep%2051-15.ashx accessed 22 April 2016. 
45 Ibid. 
46 HM Treasury and the Rt Hon George Osborne MP, “Budget 2016” [2016] para 4.12, available at 

https://www.gov.uk/government/publications/budget-2016-documents/budget-2016 accessed 22 April 2016. 
47 It is the belief of the author, that following its conclusion in Small Business Tax Review, the OTS will find the 

benefits of an aggregated system to outweigh any drawbacks in the form of increased tax rates. However, 

whether the government is willing to implement a radical overhaul of the tax system is uncertain. 

https://www.gov.uk/government/consultations/intermediaries-legislation-ir35-discussion-document
http://www.icaew.com/~/media/corporate/files/technical/icaew%20representations/2015/icaew%20rep%20139-15%20ir35%20intermediaries%20taxrep%2051-15.ashx
http://www.icaew.com/~/media/corporate/files/technical/icaew%20representations/2015/icaew%20rep%20139-15%20ir35%20intermediaries%20taxrep%2051-15.ashx
https://www.gov.uk/government/publications/budget-2016-documents/budget-2016
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appropriate approach is rate alignment, as outlined by the OTS. By eliminating the arbitrary 

distinction between employees and the self-employed, the incentive to incorporate is reduced. Thus, a 

transparent system is created whereby the collection of personal tax is certain, convenient and 

efficient. Most importantly, such an approach tackles the root of the problem, not only its symptoms.  
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A. INTRODUCTION 
 

(1) Background and Context of Cross-Border Insolvency  
 

Insolvency laws and regulations play a hugely important role in the economy and wider society, given 

that a defining characteristic of a market economy is the use of competitive methods in order to 

achieve maximum profit. Indeed, the risk of business failure is an essential feature of economic 

activity, and the sole way to avoid this risk is by not doing business at all.1  

 

  The failure of a company affects a wide range of interests, and thus, insolvency legislation 

closely interacts with other areas of law. It is therefore of increasing importance, not only in its own 

right, but also in its impact and influence on a host of other sectors, such as employment, tort, 

environmental, pension and banking law.2 With the accelerated growth in international trade in recent 

decades, the paradigm of national economies has been transformed into a more open, increasingly 

interconnected, and interdependent arena. While increased globalisation can be perceived as a benefit 

during solvent periods of trading, the impact of insolvency proceedings is no longer limited by 

geographic frontiers. It can have devastating effects on stakeholders in a number of EU member states, 

each of which may claim to be competent in governing the entire insolvency proceeding or, at least, in 

liquidating domestic assets and protecting domestic creditors. In the European arena, therefore, the 

question arises as to which jurisdiction should be competent to govern insolvencies.3  

                                                           

* PhD candidate, University College Cork. 
1 R Goode, Principles of Corporate Insolvency Law (2011) 57. 
2 V Finch, Corporate Insolvency Law: Perspectives and Principles (2009) 1. See also T Jackson, The Logic and 

Limits of Bankruptcy Law (1986) 1-2. 
3 See e.g. International Monetary Fund Legal Department, “Orderly and Effective Insolvency Procedures, Key 

Issues” (1999), available at http://www.imf.org/external/pubs/ft/orderly/. 

http://www.imf.org/external/pubs/ft/orderly/
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  The 2008 financial crisis and the following global economic downturn adversely affected 

businesses around the world, resulting in financial difficulties for many firms. The consequent 

increase in the number of insolvencies highlights the need for corporate bankruptcy laws to liquidate 

unviable firms and reorganise viable ones, so as to maximise the total value of proceeds received by 

creditors, shareholders, employees and other stakeholders.  

 

 After a debtor becomes insolvent, the relationship between corporate stakeholders changes 

dramatically: shareholders become the residual claimants of corporate activities.4 Usually, creditors 

cannot coordinate themselves and, therefore, often collect their debts individually, seizing a debtor’s 

assets as soon as financial distress becomes apparent. This “race to the grab”5 leads to inefficient 

outcomes for the creditors as a group, especially if the going concern value of debtors’ assets is higher. 

Indeed, the probability of a successful rescue is reduced because there are returns for secured creditors 

in liquidation, which may reduce returns over a longer period of time. Moreover, as it affects many 

areas of the legal landscape in adjusting rights among creditors and other owners, bankruptcy law must 

address issues in a wide variety of disciplines, including employment law, environmental law, and tax 

law. Further, it must reconcile the rights of secured creditors with other property claimants. All these 

stakeholders have contractual or statutory rights to assert claims against a debtor and their assets,6 and 

as such, are inevitably affected by bankruptcy law.  

 

  These issues of variability surrounding bankruptcy law are complex when confined to one 

jurisdiction, but they inevitably become even more delicate when the debtor’s creditors and assets are 

spread over different European countries.7 This results in insolvencies having cross-border 

implications. In that case, the conceptual matrix of private international law will be applied, so as to 

identify the issues which may have to be resolved, i.e. (1) in which jurisdiction(s) may insolvency 

proceedings be opened?; (2) which country’s bankruptcy law should be applied?; (3) what 

international legal consequences should be accorded to insolvency proceedings conducted in a 

particular country?  
 

(2) The Underlying Issue: Diversity of National Bankruptcy Laws 
 

Because of the complex and comprehensive nature of insolvency law, the practical difficulties 

encountered in a cross-border case may be considerably greater than those found in the more usual 

context of international litigation between solvent parties. Indeed, even though it is possible to depict 

the factual elements of insolvency in global terms which are internationally understood, national 

attitudes towards bankruptcy are extremely diverse, since the consequences for the debtors vary 

greatly from one country to another.8 Bankruptcy law can be described as “meta-law”;9 it impacts 

upon the entire patrimony of the debtor and, in addition, the range of parties and the legal interests 

involved are extremely extensive. Therefore, the link between insolvency law and public policy within 

                                                           
4 J Armour, G Hertig & H Kanda, “Transactions with Creditors” in R Kraakman, J Armour et al (eds), The 

Anatomy of Corporate Law: A Comparative and Functional Approach (2009) ch 5. 
5 F Mucciarelli, “Not Just Efficiency: Insolvency Law in the EU and Its Political Dimension” (2013) 14 EBOLR 

175 at 9. 
6 However, some creditors are “involuntary creditors”, i.e. they do not have statutory or contractual claims 

against a debtor, e.g. tort victims. 
7 See P Omar (ed), International Insolvency Law, Themes and Perspectives (2008) at x: “European insolvency is 

a … branch of the study of insolvency that owes much to the phenomenon of cross-border incorporations and the 

conduct of business in more than one jurisdiction. It is, like insolvency, also a study of law and economic rules, 

to which is added the extra complication of EU law and the conflict of legal rules because of the involvement of 

more than one legal order.” 
8 I Fletcher, “Theory and Principle in Cross-Border Insolvency”, at 4, available at 

https://www.insol.org/Fellowship%202010/Session%201/Theory%20&%20Principle%20in%20Cross-

Border%20Insolvency,%20Ian_%20F_%20Fletcher.pdf. 
9 M Balz, “The European Union Convention on Insolvency Proceedings” (1996) 70 American Bankruptcy Law 

Journal 485 at 486, as cited in F Tung, “Fear of Commitment in International Bankruptcy” (2001) 33 George 

Washington International Law Review 555 at 566 n 44. 

https://www.insol.org/Fellowship%202010/Session%201/Theory%20&%20Principle%20in%20Cross-Border%20Insolvency,%20Ian_%20F_%20Fletcher.pdf
https://www.insol.org/Fellowship%202010/Session%201/Theory%20&%20Principle%20in%20Cross-Border%20Insolvency,%20Ian_%20F_%20Fletcher.pdf
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a country is an intimate one and as such, despite numerous general resemblances, national insolvency 

laws and procedures differ significantly.  

 

Over recent decades, the increasing frequency and extent of European cross-border insolvency 

cases have exposed the limitations of the existing body of law in this field, both at national and 

European Union (EU) levels. When one examines the parts of each country’s private international law 

dealing with insolvency, the conflicting views are even more deeply-rooted than in any other types of 

conflict of laws.10  
 

(3) Outline 
 

This paper generally focuses on the efforts at the EU-level to provide a legal framework for dealing 

with cross-border bankruptcies, notably through the European Council Regulation on Insolvency 

Proceedings of 2000 and the recast Regulation of 2015. Indeed, notwithstanding the new recast of the 

European Insolvency Regulation (EIR), the 2000 text is still applicable until 2017, and therefore, it is 

necessary to explore it. The paper considers the issue of harmonisation of corporate insolvency and 

rescue law at the European level, and the tensions between different solutions for the reform of cross-

border insolvency and business rescue.  

 

The first section examines the adequacy of the existing rules against the framework of EU 

law, as the EIR was adopted under Title IV of the EC Treaty. The legal basis for harmonisation of 

insolvency law will be analysed to determine whether the choice of this form of regulation effectively 

promotes the proper functioning of the internal market.  

 

Secondly, the paper looks at the specific issue of primary and secondary proceedings, since 

the EIR was oriented more towards facilitating liquidation than rehabilitation. This section is located 

within the broader doctrinal distinction between universal and territorial approaches to resolution of 

international conflict of laws.11  

 

Finally, the latest European reforms are considered. More than ten years after the adoption of 

the EIR, the European Commission has linked its amendment with the EU’s current primary concern 

of promoting economic recovery and sustainable growth. This paper examines the two events that are 

currently changing the landscape for business restructurings in the EU: the “Restructuring 

Recommendation” of the European Commission, issued in 2014, and the 2015 recast of the EIR, 

assessing whether the reforms address the issues of the previous regime. 
 

 

 

 

 

 

                                                           
10 I Fletcher, “Theory and Principle in Cross-Border Insolvency”, at 7, available at 

https://www.insol.org/Fellowship%202010/Session%201/Theory%20&%20Principle%20in%20Cross-

Border%20Insolvency,%20Ian_%20F_%20Fletcher.pdf. 
11 See L A Bebchuk and A T Guzman, “An Economic Analysis of Transnational Bankruptcies” (1999) 42 

Journal of Law & Economics 775; A T Guzman, “International Bankruptcy: In Defense of Universalism” (2000) 

98 Mich L Rev 2177; L M LoPucki, “Cooperation in International Bankruptcy: A Post-Universalist Approach” 

(1999) 84 Cornell L Rev 696; L M LoPucki, “The Case for Cooperative Territoriality in International 

Bankruptcy” (2000) 98 Mich L Rev 2216; R Mason, “Local Proceedings in a Multi-State Liquidation: Issues of 

Jurisdiction” (2006) 30 Melbourne University Law Review 145; J A E Pottow, “Procedural Incrementalism: A 

Model for International Bankruptcy” (2005) 54 Virginia Journal of International Law 935; J A E Pottow, “Greed 

and Pride in International Bankruptcy: The Problems of and Proposed Solutions to ‘Local Interests’” (2006) 104 

Mich L Rev 1899; R K Rasmussen, “Resolving Transnational Insolvencies through Private Ordering” (2000) 98 

Mich L Rev 2252; J L Westbrook, “A Global Solution to Multinational Default” (2000) 98 Mich L Rev 2276; J 

L Westbrook, “Multinational Enterprises in General Default: Chapter 15, The ALI Principles, and The EU 

Insolvency Regulation” (2002) 76 American Bankruptcy Law Journal 696. 

https://www.insol.org/Fellowship%202010/Session%201/Theory%20&%20Principle%20in%20Cross-Border%20Insolvency,%20Ian_%20F_%20Fletcher.pdf
https://www.insol.org/Fellowship%202010/Session%201/Theory%20&%20Principle%20in%20Cross-Border%20Insolvency,%20Ian_%20F_%20Fletcher.pdf
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B. SETTING THE SCENE: INSOLVENCY LAW IN THE EUROPEAN UNION 
 

(1) An Efficient European Insolvency Law 
 

Harmonisation within the EU has been subject to alternating policies and approaches since the creation 

of the European Community (EC). Initially, the process of market integration was predicted to be 

realised through market liberalisation, i.e. the elimination of trade barriers between member states. It 

was also thought that extensive regulation would be needed at a later stage12 and in the mid-1980s, the 

Delors Commission launched its agenda for the completion of the internal market.13 In the insolvency 

field, both the European Community (later European Union) and the Council of Europe have been 

active in drafting texts seeking to regulate cross-border insolvencies; indeed, the 1980s and 1990s saw 

a substantial growth in this area. The background to European initiatives in insolvency is a particularly 

long and arduous one, illustrating the complexity in dealing with the diversity of domestic regimes 

within Europe and the rise of European firms, as opposed to solely domestic ones.14 

 

The nature of European insolvency is such as to raise a considerable number of issues – 

including priorities of creditors or social security matters – the resolution of which may bring national 

systems into conflict: “The diversity of laws applicable to the transactions of a single company is 

nowhere more important than at the time of insolvency, when their consequences are felt.”15 Therefore, 

the process of integration of the internal market required a coherent, harmonised body of insolvency 

law, capable of addressing the European dimension of firms and its cross-border implications as 

interaction between companies located in different member states became increasingly common.  

 

Until its recast in 2015, the main text regarding insolvencies with cross-border implications 

was the European Council Regulation on Insolvency Proceedings of 29 May 2000, which entered into 

force on 31 May 2002.16 The EIR project started as a proposal for a convention which was to 

complement the 1957 EC Treaty.17 The original purpose of the Treaty of Rome in establishing the EC 

was to design fundamental principles providing for the free movement of goods, services, labour and 

capital. These freedoms in turn required the free flow of commerce and the creation of a single market 

as this was to enhance trading across national boundaries. In this context, the point was made that a 

functioning bankruptcy system was essential to any economy that aspired to achieve the freedoms of 

establishment of business and the free flow of commerce.18 Effectively, the failure of businesses was 

accepted as affecting the proper functioning of the internal market.  

 

The use of the regulation form, which is a type of institutional legislation as opposed to the 

convention form that reflects an inter-governmental initiative, was permissible because of the changes 

to the structure of the EC Treaty through the inclusion of a new Title IV, which authorised the 

adoption of measures in the field of judicial cooperation in civil matters so as to “establish 

progressively an area of freedom, security and justice.”19 This definition included, by virtue of Article 

65 of that title,20 measures in the field of judicial cooperation having cross-border implications insofar 

as these would be necessary for the proper functioning of the internal market and would include the 

                                                           
12 See e.g. W Molle, The Economics of European Integration (2006) at 3, 346, 349.  
13 See J Delors, Our Europe (1996). 
14 See generally F Mucciarelli, “Optimal Allocation of Law-Making Power over Bankruptcy Law in ‘Federal’ 

and ‘Quasi-Federal’ Legal Systems: Is There a Case for Harmonizing or Unifying Bankruptcy Law in the E.U.?” 

(2011) Law & Economic Research Paper Series Working Paper No 11-28 at 6. 
15 P Omar, European Insolvency Law (2004) 15. 
16 Council Regulation 1346/2000/EC OJ 2000 L160/1. The Regulation, however, does not apply to Denmark.  
17 See the Treaty of Rome 1957. On the history of the proposal for a convention, see e.g. G Johnson, “The 

European Union Convention on Insolvency Proceedings: A Critique of the Convention's Corporate Rescue 

Paradigm” (1996) 5 INSOL International Insolvency Review 80.  
18 M Balz, “The EU Convention on Insolvency Proceedings” (1996) 70 American Bankruptcy Law Journal 485 

at 490. 
19 Art 61 of the EC Treaty. 
20 Now art 81 Treaty on the Functioning of the European Union.  
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recognition and enforcement of decisions in civil and commercial cases, and the promotion of the 

compatibility of rules concerning conflict of laws and jurisdiction. Article 81 TFEU (formerly Article 

65 TEC) was chosen as the legal basis for the harmonisation of insolvency laws within the EU as it 

was felt that the use of the Regulation form was necessary to promote the proper functioning of the 

internal market.21 Indeed, as firms do not restrict their activities to the territory of their home 

jurisdiction and would often have creditors and assets in different jurisdictions, each of the member 

states involved would have legitimate interest in regulating the insolvency if a firm becomes insolvent. 

Nationality of the debtor and the insolvent firm’s place of incorporation are irrelevant. The EIR would 

still apply.22  

 

(2) Purpose of the European Insolvency Regulation  
 

The EIR sought to introduce rules for dealing with insolvencies with a cross-border element, 

particularly because companies’ international activities profoundly impact upon the economy of the 

EU. A need for regulation by common rules applicable throughout the single market was quickly 

realised, with the result that only a supranational measure coordinating European proceedings was 

deemed to have the necessary weight to harmonise insolvency law. The aim was to create a level 

playing field and to remove unequal domestic barriers.23  

 

The preamble and the thirty-three paragraphs of the EIR describe the objectives that justified 

an action at the European level, establishing a procedure that is directly applicable in the member 

states. Generally, the preamble and the recitals therein refer to the stated global aim of the EU, i.e. to 

create a single legal area based on freedom, security and justice.24 Thus, the essential purposes of the 

EIR are:  

 

(1) To allow for the proper functioning of the internal market, which requires efficient and 

effective cross-border insolvency proceedings; 

(2) To coordinate the measures taken over the insolvent debtor’s assets; and 

(3) To avoid forum shopping. 

 

The EIR is the product of a long and complex negotiation process. A more coherent body of 

substantive insolvency law at the EU level could not be created because of the numerous disparities 

between national insolvency laws.25 Thus, the EIR stands as an instrument harmonising procedural 

law exclusively, and rests on the provisions governing jurisdiction for opening insolvency 

proceedings. In many respects, the EIR can be regarded purely as a mechanism for dealing with the 

kinds of difficulties raised under conflict of law principles, i.e. choice of forum and choice of law, as it 

does not seek to harmonise insolvency law across jurisdictions in any way. The EIR focuses on the 

facilitation of reciprocal recognition and enforcement of insolvency proceedings.  

 

 

 

 

 

 
 

                                                           
21 Recital 8 European Insolvency Regulation. See also www.tri-leiden.eu/uploads/files/EIR(CurrentPlusRef).doc 

accessed 28 May 2016, at 2. 
22 See Re BRAC Rent-A-Car International Inc [2003] 1 WLR 1421, where the UK courts were declared to have 

jurisdiction as the Centre of Main Interest (COMI) of the company was located in the UK even though the 

company was incorporated in the US. See also Re Ci4net.com Inc [2005] BCC 277, where two companies 

incorporated in Jersey and the US were held to have their COMI in England.  
23 Recital 5 European Insolvency Regulation.  
24 Recital 1 European Insolvency Regulation. This is the statement common to Title IV and the Third Pillar on 

Justice and Home Affairs, as amended by the Treaty of Amsterdam.  
25 This is acknowledged in Recital 11 European Insolvency Regulation. 

http://www.tri-leiden.eu/uploads/files/EIR(CurrentPlusRef).doc
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(3) Jurisdictional Issues under the Regulation  
 

(a) The Universalism vs Territorialism paradigm  
 

In order to achieve proper functioning within the internal market, two approaches have traditionally 

been deployed to solve the issues generated by cross-border insolvencies: universality and 

territoriality.  

 

 Universalism refers to a multinational insolvency system in which a single court, that of the 

debtor’s home country, has jurisdiction of a debtor’s assets, wherever located, and distributes them in 

accordance with the law of that country. The pure form of universalism advocates an ideal world, 

where courts and legal systems are bound to enforce the orders of the court of the home country; and 

out of respect for international comity, they do so. Most advocates of universalism do not advance the 

pure form of universalism because of the practical recognition of the enduring differences among 

political and economic systems, legal regimes, and court systems, as well as among enforcement of 

those regimes.26 The universalist model envisions that local courts in each affected country will be 

obligated by domestic law or international convention to enforce the orders of the home country court. 

Universalism has been described by Professor Jay Westbrook as “the administration of multinational 

insolvencies by a leading court applying a single bankruptcy law”,27 while “[t]he case for universalism 

relies on efficiency grounds: clear rules decrease lending costs and do not skew investment choices, 

and a single forum provides a number of administrative savings.”28 However, to fashion such a system 

would require international consensus on many questions that could not be left to domestic law 

anymore. Even with the current global legal convergence, such a consensus may take a long time to 

achieve.  

 

On the other hand, classical territoriality relies on territorial notions of sovereignty common in 

the nineteenth century. The actors in classical territorial proceedings therefore have exclusive authority 

over all assets within the jurisdiction, but cannot act on assets outside the jurisdiction. Classical 

territorial courts are aloof to parallel proceedings in other jurisdictions. Because of what John Pottow 

has aptly labelled “pride”, countries have a tendency to assert a substantial interest in the assets within 

their territorial boundaries and not defer to decisions made elsewhere.29 Territoriality enters the 

international realm when a multinational firm’s financial problems affect its entities in multiple 

countries. Territoriality takes the pessimistic view that local claimants ultimately will not receive their 

fair share of the assets in a foreign insolvency. Consequently, under this approach, a local court must 

provide for these creditors as well as possible, given the assets within the court’s jurisdiction. At this 

stage, territorialists invoke a cooperative territorialist approach. Essentially, advocates of this view 

maintain that in such cases, the necessary international cooperation takes place.30 The parent firm or 

respective government authority initiates bankruptcy proceedings in each country where the corporate 

group has substantial assets.31 Each court appoints a representative for the estate of each entity filing in 

its jurisdiction and those representatives negotiate a solution to the debtor’s financial problems.32 In 

the absence of an agreement, conflict of laws rules and priority rules of the country where an asset is 

located will determine who has a stake in the asset and to what extent this is the case.33 

 

 

 
 

                                                           
26 J Westbrook, “Universal Priorities” (1998) 33 Texas International Law Journal 27 at 28. 
27 Westbrook, “A Global Solution” (n 11) at 2277. 
28 R K Rasmussen, “A New Approach to Transnational Insolvencies” (1997) 19 Michigan Journal of 

International Law 1 at 27. 
29 Pottow (n 11) at 1901. 
30 LoPucki (n 11) at 2219. 
31 Ibid. 
32 Ibid. 
33 Ibid. 
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(b) Modified Universalism in the EIR and the Concepts of the “Centre of Main Interest”  
 

The general principle of universality has been compromised in the EIR, including some elements of 

territoriality. The EIR therefore combines the two concepts into what is called “modified” 

universalism, “a system of satellite secondary bankruptcies which revolve around and give assistance 

to a main core proceeding.”34 

 

The fundamental idea of the EIR is that the member state where a debtor has its “centre of 

main interests” (COMI) should be competent to regulate its main insolvency proceedings and that 

these proceedings should have universal effect in all member states. The law of the state of the COMI 

applies to all of a debtor’s assets and creditors, regardless of their location. In particular, the state of 

the COMI is competent not only to govern the insolvency proceedings, but also to regulate distribution 

criteria.35 The Regulation specifies that the COMI is in the place where the debtor “conducts the 

administration of his interests on a regular basis and is therefore ascertainable by third parties.”36 

Consequently, a debtor’s COMI is likely to be in the member state where most of its stakeholders are 

located and is therefore the most interested in governing a debtor’s insolvency. These rules were 

meant to form a well-ordered system granting clarity and legal certainty. A closer look, however, 

reveals that application of the EIR provides for numerous exceptions to the law of the COMI in order 

to deal with the interests of other member states in regulating specific local issues.  

 

Despite the fact that the EIR follows the universality principle, the regulatory powers of the 

state of the COMI suffer a number of carve-outs and exceptions that favour member states where 

certain assets, stakeholders or activities are located. The underlying logic is that another member state 

is “closer” to the interests involved than the state of the COMI. Politically, these carve-outs signal that 

member states are reluctant to entirely defer to others the regulation of specific issues or of 

proceedings having a significant “local” impact.37 The first and most significant exception to the 

competence of the state of the COMI is the power granted to member states where the debtor has an 

“establishment” to open secondary proceedings with territorial effects and liquidation purposes.38 The 

scope of such proceedings is limited to the assets situated within the member state – an exclusively 

territorial, as distinct from universal, effect. Secondary proceedings safeguard the position of local 

preferential creditors whose claims are non-preferential under the law of the main proceedings. A truly 

universal system would give all power to the liquidator in the main proceeding and provide that a 

secondary liquidator was a “mere minion to collect assets and transfer them to the main proceedings 

for distribution according to the law governing those proceedings. But this is not what the Regulation 

does.”39 It follows the general principle that the law of the forum governs proceedings instituted in that 

forum, whether main or secondary proceedings. The fact that proceedings may be started in two or 

more jurisdictions with the application of different laws means that the principle of universality has 

been partially abandoned and conflicts between different priority rules will inevitably arise. This 

mechanism, usually labelled as “modified universalism” is a pragmatic solution to the main obstacle in 

the way of full acceptance of universalism, namely the different creditors’ priorities across 

jurisdictions.40 This compromise, however, is also a significant breach in the logic of the universality 

                                                           
34 Johnson (n 17) at 80.   
35 Art 4(2) European Insolvency Regulation. Additionally, all actions deriving from an insolvency, such as board 

liabilities for delaying the filing for insolvency and wrongful trading, should be governed by courts of the State 

of the COMI: Case C-133/78 Gourdain v Nadler [1979] R-I 733 (on the French action en comblement du passif); 

Case C-330/07, Frick Teppichboden Supermärkte GmbH v Deko Marty Belgium B [2009] ECR I-767 (the courts 

of the State of the COMI are competent in respect of avoidance actions); Case C-444/07 MG Probud Gdnia sp. z. 

o.o. [2010]. 
36 Recital 13 European Insolvency Regulation. 
37 Mucciarelli (n 5) at 186. 
38 Art 2 European Insolvency Regulation. See also G McCormack, “Jurisdictional Competition and Forum 

Shopping in Insolvency Proceedings” (2009) 68 Cambridge Law Journal 169 at 174-75. 
39 McCormack, ibid, at 174. 
40 J Garrido, “No Two Snowflakes the Same: The Distributional Question in International Bankruptcies” (2011) 

46 Texas International Law Journal 459 at 470.  
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principle, and a big concession to the “territoriality” idea, according to which the state where a 

debtor’s assets are located should be competent to govern their liquidation and distribution to 

creditors. Indeed, after the opening of secondary proceedings, assets located in the member states 

where these proceedings have been commenced are not available under the main proceedings and are 

to be distributed according to creditors’ priorities set by the member state of establishment. The very 

opening of secondary proceedings may therefore disrupt the effectiveness of the main proceedings.  

 

Under a second major exception to universalism, there are certain insolvency matters not 

regulated by the law of the forum. Article 5 of the EIR 2000, for example, recognised the rights of 

secured creditors with a valid claim to assets under the law of the place where the assets are situated. 

Creditors can acquire security by fulfilling the relevant conditions under this law, safe in the 

knowledge that their secured status will not be disturbed by the commencement of insolvency 

proceedings in another EU state. Article 6 preserves certain set-off rights. Article 4(2)(d) states that the 

law of the insolvency forum shall govern the conditions under which set-offs may be invoked, but 

under Article 6 set-off rights can still be claimed if they are permitted by the law applicable to the 

insolvent debtor’s claim. Article 7 preserves sellers’ rights under reservation of title clauses where the 

assets are situated in a different member state than the insolvency forum. Article 8 reiterates the norm 

of private international law that questions of title to immovable property are governed exclusively by 

the lex situs. Article 9 is designed to protect the integrity of payment systems and financial markets. It 

provides that the effects of insolvency proceedings on the rights and obligations of the parties to a 

payment or settlement system or to a financial market shall be governed solely by the law of the 

member state applicable to that system or market.  

 

To conclude, the EIR subscribes to a general universalist vision based on the market 

integration ideals underpinning the EU. According to McCormack, the EIR is “an emanation from the 

European Union, whose member states have agreed to pool their sovereignty and agreed to work 

towards an ever closer Union.”41 Europe is seen as a single market and in this context it makes sense to 

have a single set of main insolvency proceedings rather than a hodgepodge of separate territorial 

proceedings that will have the effect of partitioning corporate assets along national lines.42 Therefore, 

at first glance, the EIR could be perceived as embedded within the concept of universalism, at least in 

terms of procedural law. However, the approach taken is actually more complex, and some exceptions 

to universalism can be found within the EIR, which strives to protect the diversity of interests arising 

in insolvency.  
 

(c) Conclusion: Main Drawbacks of European Insolvency Law 
 

The EIR has established a uniform procedural framework regarding the opening of insolvency 

proceedings. It makes provision for a mandatory set of jurisdictional rules, thereby enhancing the 

harmonisation of insolvency law provisions. It improves harmonisation notably because of its direct 

applicability in the different member states, i.e. its automatic binding effect on all member states, 

without requiring any transposition through domestic legislation. Based on the above explanation, it 

can be argued that the EIR has played a significant role in the development of a harmonised set of 

insolvency rules, governing cross-border insolvency cases. Nevertheless, despite this commitment to 

uniformity and unity, some significant drawbacks persist, diminishing the overall impact of the EIR. 

 

The member state in which the debtor company has its COMI is competent to govern the main 

insolvency proceedings and the law of this country will be applied to all creditors and assets, 

regardless of their location. This is of great importance because this member state will be competent 

also to regulate distribution criteria.43 Nonetheless, even though the EIR states that the COMI is where 

                                                           
41 McCormack (n 38) at 175. 
42 Westbrook (n 11) at 1284 on market symmetry as referred to in McCormack, ibid.  
43 Article 4(2) European Insolvency Regulation. Additionally, all actions deriving from an insolvency, e.g. 

wrongful trading, should be governed by courts of the State of the COMI: see Case C-133/78 Gourdain v Nadler 

[1979] R-I 733; Case C-330/07 Frick Teppichboden Supermärkte GmbH v Deko Marty Belgium B [2009] ECR I-

767. 
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the debtor “conducts the administration of his interests on a regular basis and is therefore ascertainable 

by third parties”,44 the EIR did not reach its initial goal of creating a well-ordered system granting 

legal certainty. First, a number of exceptions to the rule of the COMI are provided for in the EIR so as 

to preserve member states’ interests in regulating local issues and assets. Additionally, the evolution of 

case law of the European Court of Justice (ECJ) on companies’ freedom of establishment has allowed 

different forms of forum shopping to develop.  
 

 

C. CORPORATE MOBILITY, REGULATORY ARBITRAGE AND INSOLVENCY 

LAW 
 

At its very core, the objective of the EIR was to avoid forum shopping. Despite this goal, two 

assumptions were made by the EIR drafters: (1) European firms would not substantially spread their 

activities outside their home state, therefore, their COMI would be easily determined; and (2) 

European firms could not reincorporate from one member state to another without first liquidating the 

business. However, these hypotheses are no longer realistic, notably due to the process of European 

integration and the development of EU law providing for the freedom of establishment of 

corporations.45 These developments have placed the EIR in a functional crisis. 

 

Company law and insolvency law interact with each other to form coherent regulatory systems 

at a national level. Nevertheless, the increase in corporate mobility has the potential to tear these 

systems apart as inconsistencies in the application of private international rules fail to create a 

complete regulatory framework. European companies have competitively expanded their activities 

across the EU. This needs to be celebrated as a success of market integration – a step towards the 

single internal market. However, the situation needs to be carefully regulated because this extension of 

activities increases uncertainties as to the location of a corporation's COMI due to the vagueness 

surrounding single internal market regulation.46 If the presumption regarding the location of the COMI 

is not rebutted, the same member state will be competent to deal with both company and insolvency 

issues.47 However, this provides legal certainty only insofar as discrepancies between the registered 

office and the real COMI are limited and cross-border mobility of the registered office is made 

difficult. In light of the interconnectivity of businesses today, the development of EU law, and the 

evolution of the ECJ case law, these assertions are neither accurate nor pragmatic especially given the 

description of corporate mobility as “the very essence of the internal market”, the heart of European 

company law.48 

 

Beginning with the decision in Centros49 in 1999, the ECJ has developed a mutual recognition 

approach for EU-incorporated companies by holding that a company's headquarters can be located in a 

member state different from the state of incorporation. It based its decision on Articles 49 and 54 

TFEU, ruling that companies can conduct their business entirely from a member state different from 

the state of incorporation50 since TFEU contains “a very broad mandate to tolerate companies formed 

                                                           
44 Recital 13 European Insolvency Regulation. 
45 Mucciarelli (n 5) at 188. 
46 See S Franken, “Three Principles of Transnational Corporate Bankruptcy Law; A Review” (2005) 11 ELJ 232 

at 252-54. See also G McCormack, “Reconstructing European Insolvency Law – Putting In Place A New 

Paradigm” (2010) 30 Legal Studies 126 at 129. 
47 J Armour, “Who Should Make Corporate Law: EC Legislation versus Regulatory Competition” (2005) 58 

Current Legal Problems 369 at 401-03. 
48 K Hopt, “The European Company Law Action Plan: An Introduction” in K Hopt and K Geens (eds), The 

European Company Law Action Plan Revisited (2010) 18.   
49 Case C-212/97 Centros Ltd v Erhervsog Selskabsstyrelsen [1999] ECR I-1459. See also Case C-208/00 

Überseering BV v NordicConstruction Company Baumanagement GmbH [2002] ECR I-9919; Case C-167/01 

Kamer van Joophandel en Fabrieken voor Amsterdam v Inspire Art [2003] ECR I-1095. 
50 See on this issue e.g. H Eidenmüller, “Free Choice in International Company Insolvency Law” (2005) 6 

EBOLR 423 at 430; G Moss and C Paulus, “The European Insolvency Regulation – The Case for Urgent 
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under foreign law operating within their territory.”51 The Court made clear that this recognition of 

foreign-incorporated companies does not require them to carry out activities in their jurisdiction of 

incorporation: a corporation's choice of company law is “inherent in the exercise, in a single market, of 

the freedom of establishment.”52 It followed that the line of cases prompted by Centros opened the 

door to choice-of-law and thus regulatory arbitrage across the EU. 

 

Additionally, since 2005, re-incorporations within the EU have been made easier due to 

Directive 2005/56/EC which regulates cross-border mergers: a company can incorporate a shell 

company and merge into it from one member state to another.53 Finally, in 2008, the ECJ definitively 

declared that companies’ freedom of establishment grants corporations the right to reincorporate from 

one member state to another.54 

 

Regarding insolvency, the COMI is determined in the moment at which insolvency is filed. As 

a consequence, if a company reincorporates in another member state, it will indirectly select the 

applicable insolvency law unless creditors can prove that the COMI is still located in the jurisdiction 

of the company’s formation. Therefore, even though one of the primary aims of the EIR was to avoid 

forum shopping, this development of EU law has transformed the legal landscape and opened 

possibilities for achieving that exact purpose. 

 

Following this evolution, the EIR has been transformed into a sort of optional regime, as the 

premise that the COMI and the registered office coincide is no longer realistic. Therefore, the 

presumption of the location of the COMI does not produce the effects envisaged by the EIR drafters, 

because debtors can now indirectly choose the forum and the law applicable to their potential future 

insolvency, which precludes creditors from legal certainty and predictability. Evidently, this is hugely 

inconvenient and impedes development, particularly with respect to the promotion of the recent 

“rescue culture”. Professor John Armour argues that corporate rescue procedures are critical for 

ensuring regulatory competition at the EU level. He contends that it is desirable to permit companies 

to select their own company law regime and further to select the associated corporate insolvency law, 

so as to adhere a better “fit” with their corporate governance requirements.55 

 

At first glance, the EU bankruptcy regime does not permit debtors to choose their preferred 

insolvency forum and law, yet a second look reveals a number of uncertainties. First, although the 

main insolvency proceedings are conducted in the jurisdiction where the COMI is located, the EIR 

allows for secondary proceedings with territorial effects to be opened in other member states where the 

debtor has an establishment. Additionally, the development of EU law alongside ECJ jurisprudence 

has enabled forum and law shopping because companies can reincorporate in another member state by 

means of cross-border mergers. Thus, the EIR has been described as:  

 

a hidden choice model, whereby corporations can opt for their preferred insolvency law 

by transferring their registered office into another member state, unless creditors give 

evidence that the COMI is still in the original country.56 
 

 

 

                                                                                                                                                                                     

Reform” (2006) 19 Insolvency Intelligence 1 at 3; McCormack (n 46) at 191; M Siems, L Herzog and E 

Rosenhägen, “The Protection of Creditors of a European Private Company” (2011) 12 EBOLR 147. 
51 C Gerner-Beuerle, “The Costs of Separation: Friction Between Company and Insolvency Law in the Single 

Market” (2014) 14 JCLS 287 at 291. 
52 Case C-167/01 Kamer van Joophandel en Fabrieken voor Amsterdam v Inspire Art [2003] ECR I-1095 at para 

121. See also Case C-212/97 Centros Ltd v Erhervsog Selskabsstyrelsen [1999] ECR I-1459 at para 27.   
53 Parliament & Council Directive 2005/56/EC OJ 2005 L 310/1, on cross-border mergers of limited liability 

companies.  
54 Case C-210/06 CARTESIO Oktato es Szolgaltato [2008] ECR I-09641.   
55 Armour (n 47). 
56 Mucciarelli (n 5) at 38.  
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D. THE REFORM OF THE INSOLVENCY REGULATION 
 

(1) Incentives for Reform 
 

The EIR has been in force for close to 15 years and its achievement needs to be measured against its 

initial aims: (a) the promotion of the smooth functioning of the internal market;57 (b) the avoidance of 

forum shopping;58 (c) the improved efficiency and effectiveness of European cross-border 

insolvencies;59 and (d) the introduction of uniform rules on conflict of law.60 Compared to the 

fragmented and uncertain pre-EIR system, the regime has been welcomed as a positive innovation in 

terms of cross-border bankruptcies. European insolvencies have become more predictable, not least 

due to the modified universality model having introduced more clarity.  

 

However, the EIR has not harmonised substantive insolvency laws within the EU. Instead, the 

EIR is confined to harmonising procedural international rules regarding conflicts of law in insolvency 

matters. This is due to the fact that domestic insolvency regimes touch upon a multitude of individual 

rights and a balance must still be struck between protecting creditors' rights and safeguarding debtors' 

interests. Consequently, the scope of the EIR is limited to how such rules are to be implemented and 

administered at a national level, as opposed to the substance of rules that would be passed. 

 

Additionally, as it fails to make provision for the insolvency of groups of companies and lacks 

a clear definition for the concept of COMI, the Regulation renders the coordination of proceedings 

difficult to organise and ultimately hinders corporate rescue. As Professor Ian Fletcher observed: 

  

[i]nternational insolvency law has arrived at the threshold of an exciting period of 

development… There is now a necessity to build bridges between the individual 

national systems, and to create adaptable structures that will enable communication and 

cooperation to take place in response to the particular elements present within each case 

– [this], requires a new vision, and new modes of thought, from all participants.61 

 

(2) Substance of the Reform   
  

Two events are currently changing the landscape for business restructuring in the EU: the 

Restructuring Recommendation of the European Commission, issued in 2014 (“Restructuring 

Recommendation”), and the 2015 recast of the EIR.  

 

Firstly, regarding the Restructuring Recommendation, the Commission based it on an 

International Association of Restructuring, Insolvency, and Bankruptcy Professionals (“INSOL”) 

Study,62 which found large gaps between the laws of the member states. For example, in several 

countries, liquidation is still the most common outcome and this is in conflict with the EU’s objective 

of helping ailing companies to recover. Therefore, the aim of the Restructuring Recommendation was 

to implement frameworks that strengthen the rescue culture of viable companies: 

 

                                                           
57 Recital 2 European Insolvency Regulation.    
58 Recital 4 European Insolvency Regulation.   
59 Recital 8 European Insolvency Regulation.   
60 Recital 23 European Insolvency Regulation.   
61 I Fletcher, Insolvency in Private International Law, National and International Approaches (1999) 370.   
62 INSOL Europe, Study on a New Approach to Business Failure and Insolvency - Comparative Legal Analysis 

of the Member States' Relevant Provisions and Practices (12 May 2014), available at 

http://ec.europa.eu/justice/civil/files/insol_europe_report_2014_en.pdf  accessed 1 June 2016.  

http://ec.europa.eu/justice/civil/files/insol_europe_report_2014_en.pdf


 

96 

 

Evidence suggests that failed entrepreneurs learn from their mistakes and are generally more 

successful the second time around. Up to 18% of all entrepreneurs who go on to be successful 

have failed in their first venture.63 

 

The Restructuring Recommendation primarily addressed two critical points: (1) the prevention of 

failures and (2) the concept of a second-chance, i.e. the possibility for a failing business to recover and 

be offered a fresh start. The INSOL Study noted that enterprises do not enjoy the same latitude or 

flexibility to handle and assess financial difficulties everywhere in the EU. This is why the 

Commission decided to implement fast, effective and low cost measures to enable companies to 

restructure at an early stage. 

 

From 2009 to 2011, an average of 200,000 firms went bankrupt per year in the EU, resulting 

in direct job losses each year of 1.7 billion.64 Therefore, it was no surprise that the European 

Parliament raised the issue of reforming the Regulation in October 2011. The first step involved 

requesting INSOL Europe65 to deliver a report on the feasibility of such harmonisation.66 Published in 

April 2010, the INSOL Report stated that the differences in insolvency rules between member states 

allowed firms to undertake forum shopping, which jeopardises legal transparency and predictability 

and decreases the chances of restructuring insolvent firms. Subsequently, it was proposed that 

domestic insolvency laws across member states be harmonised. In response to the INSOL Report, the 

European Parliament adopted a resolution requesting the European Commission to submit one or more 

legislative proposals aimed at partially harmonising insolvency law in the EU and at amending the 

EIR.67  

 

Secondly, regarding the recast Regulation, the European Commission started proposing 

amendments to the EIR in 2012. This reform process was completed in June 2015 with the publication 

of the recast Regulation that will be applicable in member states from 26 June 2017.68 On 20 May 

2015, the European Parliament approved the new EIR in the text adopted by the Council at first 

reading on 12 March 2015. The recast Regulation is published in the Official Journal of the EU of 5 

June 2015 as Regulation (EU) 2015/848 of 20 May 2015 on insolvency proceedings. The primary aim 

of the revision was to improve the operation of the EIR with a view to ensuring the smooth 

functioning of the internal market and its resilience in economic crises, having regard to national 

insolvency laws and to the case law of the ECJ on the old EIR. 

 

In short, the revised text: (a) extends the EIR scope to proceedings aimed at giving the debtor 

a second chance; (b) strengthens the current jurisdictional framework in terms of certainty and clarity; 

(c) improves the coordination among insolvency proceedings opened in respect of the same debtor and 

strikes a better balance between efficient insolvency administration and protection of local creditors; 

(d) reinforces the publicity of the proceedings by compelling member states to provide for insolvency 

registers and by providing for the interconnection of national registers; (e) deals with the management 

                                                           
63 European Commission Press Release, “Giving Honest Businesses a Second Chance: Commission Proposes 

Modern Insolvency Rules”, available at http://europa.eu/rapid/press-release_IP-12-1354_en.htm?locale=en 

accessed 28 May 2016. 
64 Creditreform, Insolvencies in Europe 2009/10 (2010).   
65 The Association of European Insolvency Practitioners and Scholars. 
66 Directorate General for Internal Policies, Harmonisation of Insolvency Law at EU Level (2010), available at 

http://www.europarl.europa.eu/meetdocs/2009_2014/documents/empl/dv/empl_study_insolvencyproceedings_/e

mpl_study_insolvencyproceedings_en.pdf accessed 28 May 2016. 
67 European Parliament Resolution of 15 November 2011 on recommendations to the Commission on insolvency 

proceedings in the context of EU company law (2011/2006(INI)), available at 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2011-

0484+0+DOC+XML+V0//EN accessed 1 June 2016. The new Regulation, Regulation (EU) 2015/848 of the 

European Parliament and of the Council of 20 May 2015 on insolvency proceedings (recast), OJ L141/19, will 

enter into force on 26 June 2017. Full text available at http://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:32015R0848&from=en accessed 1 June 2016.  
68 Art 92 Council Regulation 2015/848 OJ 2015 L141/19. 

http://europa.eu/rapid/press-release_IP-12-1354_en.htm?locale=en
http://www.europarl.europa.eu/meetdocs/2009_2014/documents/empl/dv/empl_study_insolvencyproceedings_/empl_study_insolvencyproceedings_en.pdf
http://www.europarl.europa.eu/meetdocs/2009_2014/documents/empl/dv/empl_study_insolvencyproceedings_/empl_study_insolvencyproceedings_en.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0484+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0484+0+DOC+XML+V0//EN
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of multiple insolvency proceedings relating to groups of companies. Additionally, while the COMI of 

a corporate debtor will be retained as the criterion for jurisdiction to open main insolvency 

proceedings, significant changes will be made to widen the Regulation’s scope to encompass pre-

insolvency and debtor-in-possession proceedings (Article 1);69 to better secure the coordination of 

main proceedings with any rival local proceedings opened in other member states in relation to the 

same debtor (Chapter III);70 and to enhance the coordination of insolvency proceedings relating to 

members of a group of companies (Chapter V). The extended scope of the recast Regulation means 

that some national restructuring procedures previously excluded from the Regulation will now fall 

within its scope, such that they are subject to its burdens, but eligible for its privileges – including 

those conferred on main proceedings to ensure EU-wide effectiveness.  

 

However, what the recast Regulation does not require is the substantive harmonisation of 

member states’ insolvency or restructuring laws. Like the original Regulation, the recast Regulation is 

essentially designed to work with the existing insolvency and restructuring procedures of the member 

states, and in particular to enhance the effectiveness of such procedures in cross-border cases.71  

 

The main issue is that at the present time there is substantial divergence in both the design and 

operation of insolvency and restructuring procedures across member states. Recent studies suggest that 

one consequence of this divergence is that some financially distressed debtors are better positioned 

than others to achieve a value preserving restructuring, as a consequence of their location or their 

superior ability to engage in restructuring migration.72 If so, divergences in member states’ 

restructuring regimes imply different degrees of efficiency in the resolution of financial distress ex 

post, hence, they will influence the financing costs of businesses ex ante and, as a consequence, 

possibly distort investment decisions.73 Further, differences between member states’ substantive 

insolvency and restructuring regimes create obstacles for cross-border restructurings. Restructuring a 

multinational enterprise involves multiple jurisdictions whose laws have to be observed. The greater 

the differences between these laws, the greater the frictions and costs associated with the resolution of 

financial distress. The 2000 Regulation was designed to ameliorate some of these costs, but it does not 

– not even in its recast form, with widened scope – apply to all forms of national restructuring 

procedures.  

  

Finally, member states were invited to implement the Restructuring Recommendation by 

March 2015. However, member states’ inclination “to accept this invitation has not been strong (to put 

it mildly).”74  Some member states such as the UK, France, Germany or Italy75 have not reacted at all 

to the European Commission’s initiative. A recent evaluation by the Commission of compliance with 

the Restructuring Recommendation suggests that only two member states, Slovenia and Hungary, have 

introduced reforms that resulted in legislation complying with the Restructuring Recommendation (or 

at least partly complying).76 As mentioned recently by some insolvency law academics, “[i]f the 

                                                           
69 However, pre-insolvency proceedings will be covered by the Regulation only if they “…are based on laws 

relating to insolvency…”. 
70 Note particularly new arts 36, 38, 42 and 43 of the recast European Insolvency Regulation.  
71 See M Arnold, “The Insolvency Regulation: A Service or an Overhaul?” [2013] South Square Digest 28. 
72 Directorate General for Internal Policies (n 66) at PE 419.633. More recently, see M Carpus Carcea, D Ciriaci, 

C Cuerpo, D Lorenzani and P Pontuch, “The Economic Impact of Rescue and Recovery Frameworks in the EU”, 

European Commission Discussion Paper 004 (September 2015). 
73 Bebchuk & Guzman (n 11) at 799. 
74 H Eidenmüller and K Van Zwieten, “Restructuring the European Business Enterprise: The EU Commission 

Recommendation on a New Approach to Business Failure and Insolvency” (2015) European Corporate 

Governance Institute Law Working Paper No 301/2015 at 35, available at 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2662213 accessed 28 May 2016. 
75 Current bankruptcy reforms in Italy relating primarily to non-performing loans have not been triggered by the 

Recommendation, see “Beautifying Bankruptcy” The Economist (4 July 2015) at 62-63. 
76 Directorate-General of Justice & Consumers of the European Commission, “Evaluation of the implementation 

of the Recommendation of 12 March 2014 on a New Approach to Business Failure and Insolvency” (30 

September 2015) available at http://ec.europa.eu/justice/civil/commercial/insolvency/index_en.htm. accessed 28 

May 2016. 
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Recommendation is to form at least part of the basis for the Commission’s next step – its proposal for 

a new legislative instrument to harmonise member state laws – then the Commission would do well to 

take these issues seriously.”77 
 

(3) Evaluation of the Reform 
 

Regarding proposals for reform of cross-border insolvency in the EU, typically two opposing 

arguments are presented: on the one hand, whether there ought to be a community commitment to 

reach full harmonisation of insolvency law, and on the other, whether companies ought to be granted 

the scope to choose the insolvency law of their preference. The latter is referred to as the “choice 

model.”78 Neither solution has been recommended by EU institutions in their amendment project, yet 

they shed some light on potential developments. 

 

For efficiency reasons, some legal commentators79 have pointed out that regulatory arbitrage 

and forum shopping need to be regulated in a transparent way, and should not be uniformly prohibited 

as the current Regulation requires. It is believed80 that under such a “choice model”, companies would 

not be bound by inefficient domestic proceedings but instead could opt for another member state's 

more efficient legislation or, if such foreign law allowed, a restructuring could be made impossible 

under the original national law. Companies could then make use of the legal diversity available across 

the EU and avoid inefficient domestic procedures.81 

 

Two options are available for implementing such a choice model in the EU. The first solution 

would involve disregarding the applicable company law and allowing free choice of insolvency law to 

companies. The second possibility, more popular among legal scholars, 82 would be to replace the 

COMI criterion with the registered office determining the law and forum. Both alternatives would 

introduce more predictability ex ante for creditors who would be better able to predict the legal rules 

and therefore adjust the cost of credit more efficiently.83  

 

However, the choice model is not without its weaknesses. This is because a company, by 

choosing the applicable insolvency law, would change its risk profile having previously been taken 

into account by the creditors when negotiating the credit contract. This should not pose a problem for 

adjusting creditors who can protect themselves through covenants or guarantees, yet non-adjusting 

creditors may be at a real disadvantage because they cannot adjust the terms of their loan to reflect the 

effect on them of this choice of bankruptcy law. Thus, although this “choice model” produces several 

advantages, notably the possibility for companies to choose the most efficient regulation, it also 

introduces legitimacy issues and comes at a substantial social cost.  

 

                                                           
77 Eidenmüller & Van Zwieten (n 74). 
78 Mucciarelli (n 5) at 176.  
79 A Walters and A Smith, “’Bankruptcy Tourism under the EC Regulation on Insolvency Proceedings: A View 

from England and Wales” (2010) 19 International Insolvency Review 181; J A E Pottow, “The Myth (and 

Realities) of Forum Shopping in Transnational Insolvency” (2007) 32 Brooklyn Journal of International Law 

785; A Ogus, “Competition between National Legal System: A Contribution of Economic Analysis to 

Comparative Law” (1999) 48 ICLQ 405; L A Bebchuk, “Federalism and the Corporation: The Desirable Limits 

on State Competition in Corporate Law” (1992) 105 Harv L Rev 1435. 
80 Rasmussen (n 28); Rasmussen (n 11); H Eidenmüller, “Free Choice in International Company Insolvency 

Law” (2005) 6 EBOLR 423 at 429; S Franken, “Three Principles of Transnational Corporate Bankruptcy Law; A 

Review” (2005) 11 ELJ 232 at 241-46; W G Ringe, “Forum Shopping under the EU Insolvency Regulation” 
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and the Emergence of European Private Law” (1998) 5 Maastricht Journal of European and Comparative Law 

129 at 140. 
82 Armour (n 47) at 407-408; Eidenmüller (n 80) at 438; M Szydlo, “Prevention of Forum Shopping in European 

Insolvency Law” (2010) 11 EBOLR 253 at 270-71. 
83 Franken (n 80) at 245. 
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A fully harmonised body of insolvency law would, on the other hand, block negative 

externalities generated by the member states' national legislations. Under the current Regulation, the 

member state in which the debtor's COMI is located has jurisdiction over the matter and its legislation 

applies to assets and creditors, even those situated in another member state. This situation can produce 

negative externalities, specifically by causing negative economic outcomes for member states' non-

parties to the insolvency issue at stake and more generally by producing widespread spill-over effects. 

 

As such, full harmonisation of corporate insolvency law would be a desirable choice and it is 

further justified by the subsidiarity principle underpinning EU law. If certain issues are better dealt 

with at supranational level, the EU is given competence in the matter and harmonisation is justified by 

the need to internalise negative externalities. Spill-over effects would be avoided by implementing 

identical rules regarding creditors' priorities across the EU so that all creditors would know ex ante and 

with certainty which principles apply in case of default. By leaving the issue of full harmonisation of 

corporate insolvency to the EU, European policy-makers would certainly have to consider the interests 

of non-adjusting creditors in order to obtain their political support. 

 

Yet, full harmonisation is not always perceived as the best solution either, notably because 

European populations' preferences are heterogeneous and vary greatly from one member state to 

another. In these cases, smaller territorial units may be better equipped to address local interests and 

needs. 

 

What is more, full harmonisation of insolvency law does not seem possible under the current 

EU legislative mechanisms. The so-called “democratic deficit” of European institutions84 and the EU 

decision-making mechanism raise scepticism about the potential of EU institutions to enact 

redistributive insolvency laws.85 Pursuant to the TFEU, instruments related to the harmonisation of 

laws should be adopted following the ordinary legislative procedure,86 which requires negotiations 

between the Commission, the Council and the Parliament, and reflects the dual basis of democratic 

legitimacy in the EU institutions, i.e. involving both the member states through the Commission and 

the Council and the citizens through the European Parliament. The complex voting process calls for a 

broad consensus to be reached among member states and due to the nature of insolvency law, the 

harmonisation of such rules is quite likely to protect strong interest groups i.e. those able to bargain at 

the highest EU level. Thus, a fully harmonised body of EU corporate insolvency law will most likely 

alter the manner in which member states currently balance values and interests. This could hinder the 

process of total harmonisation which ultimately is not only an issue of efficiency, but mainly of 

politics and European integration.  

 

That is why, the general consensus reflected in the Commission’s reforms seems to be that the 

2000 Regulation on the whole worked well; that fundamental reform is not needed and could in fact be 

destabilising; but that some reform would be beneficial to improve the practical operation of the EIR.87 

Leading commentators have described the reforms as “very decent”88 and as a “modest attempt … to 

improve the status quo.”89 The recast EIR has stuck very much within the framework of the existing 

                                                           
84 P Craig, “Integration, Democracy and Legitimacy” in P Craig and G de Burca (eds), The Evolution of EU Law 

(2011) at 30-40. 
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EIR.90 The recast EIR does not set off on a new path or try to disturb the essential balance of interests 

at the heart of the political compromises that make up the 2000 Regulation.91  

 

The Commission highlighted the importance of insolvency rules in supporting economic 

activity and, as a first step towards achieving its ambitious goals, it put forward “the modernisation of 

the EU Regulation on Insolvency proceedings.”92 According to Professor McCormack, the rhetoric 

seems overblown and far divorced form the quite modest changes made in the recast EIR. While the 

modern tendency may be to hype everything and to herald eagerly rafts of new initiatives, this 

approach sows the seed of disillusionment and disappointed expectations.93 More prosaically, the 

Commission missed out on the opportunity for desirable clarifications of the EIR, for example, in the 

context of Article 5 and security rights over property. It suggests that the previous provisions “apply 

sufficiently smoothly within the EU and the respective fields of the lex fori and the lex situ strike the 

right balance.”94 According to McCormack, it is “difficult to concur with this conclusion when the 

provisions [of the Recast Regulation] are unclear.”95  
 

 

E. CONCLUSION      
     

The creation of the internal market has created a heated debate around whether harmonisation is the 

most appropriate law-making process, notably because globalisation and the increasing transnational 

character of corporations raised questions about whether there is one adequate method that can lead to 

an optimal outcome for the EU regulatory landscape that would satisfy the member states’ need while 

further promoting the European integration project.  

 

European restructuring laws are undergoing significant changes. The jurisdictional and private 

international law framework of the Insolvency Regulation 2000 has been revised, leading to a wider 

scope in the Recast Regulation 2015, better coordination between main and secondary proceedings 

and new rules on insolvencies affecting multiple entities in a corporate group structure. In the 

meantime, the substantive rules for restructuring businesses in distress have also caught the attention 

of the European Commission. In 2014, the Commission published a recommendation which calls upon 

the member states to modernise their restructuring laws so as to ensure their compliance with the 

European Commission’s “minimum standards.”  

 

The Commission is of the opinion that differences between the member states’ insolvency 

laws are an obstacle to the effective functioning of the internal market. This is generally true. 

Currently, firms in different member states have different opportunities to access efficient 

restructuring proceedings – either domestically or by engaging in forum shopping. However, the 

harmonisation proposed by the Restructuring Recommendation is superficial since important issues 

are not dealt with and important concepts are not (re)defined. Adopting “minimum standards” rather 

than full harmonisation is not ideal because the level of harmonisation that can be reached is unlikely 

to solve the current disparities in restructuring laws in the member states. In this respect, the 

                                                           
90 F Mucciarelli, “Private International Law Rules in the Insolvency Regulation Recast: A Reform or A 

Restatement of the Status Quo?” (2015) 13 ECFR 1; McCormack (n 87) at 65. 
91 Mucciarelli (n 5). 
92 European Commission Communication on a New European Approach to Business Failure and Insolvency 

COM (2012) 742, at 8. Additionally, the Commission suggested the adoption of a European Entrepreneurship 

Action Plan which would include action to promote efficient bankruptcy procedures and offering second chance. 

The plan, “Entrepreneurship 2020 Action Plan: Reigniting the entrepreneurial spirit in Europe” COM (2012) 

795, was released on 9 January 2013.  
93 McCormack (n 87) at 67. 
94 Report from the Commission on the application of Council Regulation (EC) No 1346/2000 of 29 May 2000 on 

insolvency proceedings COM (2012) 743 and Proposal for a new Regulation COM (2012) 744 final, at 18. 
95 McCormack (n 87) at 67. 
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Commission’s recent announcement that it will now move to propose stronger harmonisation in the 

form of a legislative instrument is an encouraging development.96 

 

The Restructuring Recommendation invited the member states to adopt the Commission’s 

recommendations within the year of its publication. However, the member states’ inclination to 

comply has been quite weak. Member states have not, of course, had much time to comply and it may 

be that reforms are on their way. It may also be, however, that “some Member States are reluctant to 

wholeheartedly embrace the restructuring recommendations of the European Commission.”97 
 

                                                           
96 Communication from the Commission to the European Parliament, the Council, The European Economic and 

Social Committee and the Committee of the Regions, “Action Plan on Building a Capital Markets Union”, COM 

(2015) 468 (final), Brussels, 30 September 2015. 
97 Eidenmüller & Van Zwieten (n 74). 
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A. INTRODUCTION 
 

No rule, whether customary or conventional, can remain unaffected by time, and thus it is important to 

consider the impact of the passage of time on the interpretation or application of the norms of public 

international law.1 The intertemporal principle, or intertemporal law, provide rules which determine 

the successive legal systems applicable in a particular case.2 

 

In fact, the legal issues most sensitive to the passage of time, or the question of whether to 

apply old rules or present norms of international law, are treaty interpretations or questions of title to 

territory or maritime entitlements, since they often relate to matters in the distant past where different 

norms prevailed.3 International judicial practice has also proved this point. As will be outlined below, 

almost all of the international judicial cases that contain the application of the intertemporal principle 

are either related to treaty interpretation, or territory title as well as maritime entitlements. 

 

However, whether related to treaty interpretation, or concerning territory title as well as 

maritime entitlements, the application of the intertemporal principle follows the same logic. For the 

avoidance of doubt, it is necessary to first discuss the nature of the application of the intertemporal 

principle. The intertemporal principle is concerned with the relationship between law and facts, or in 

other words, between a legal norm and an action or a factual state of affairs.4 In practice, usually there 

exist several and different actions and states of affairs at different points in time. In case of the 

occurrence of different and successive legal rules, and in order to determine which rules will prevail 

and apply to certain actions or states of affairs, there comes the matter of the application of the 

intertemporal principle. 

 

Among the facts, there is a specific kind called “institutional facts”. This type relies on “the 

interpretation of things, events, and pieces of behaviour” by reference to certain legal normative 

                                                           

* PhD candidate, the Grotius Centre for International Legal Studies at Leiden University. 
1 Y Tanaka, “Reflections on Time Elements in the International Law of the Environment” (2013) 73 ZaöRV 140. 
2 Islands of Palmas case (Netherlands, USA), (1928) Reports of International Arbitral Awards 845-846 

(henceforth Islands of Palmas case). 
3 A D’Amato, “International Law, Intertemporal Problems” (1992) Encyclopedia of Public International Law 

1234. 
4 U Linderfalk, “The application of international legal norms over time: the second branch of international law” 

(2011) 58 Netherlands International Law Review 154. 
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frameworks.5 It is through the interpretation of such things and their use in the light of the relevant 

applicable rules that makes such things have the meaning they have.6 One typical category of 

“institutional facts” is treaty provisions. Though the texts of such treaty provisions may stay 

unchanged, their meanings are subject to the applicable legal rules under which they are interpreted. 

Likewise, in the event of successive legal rules, the intertemporal principle will apply here through the 

method of determining which legal rule should be chosen to confer the legal meanings of such treaty 

provisions. In other words, the so-called intertemporal interpretation of treaties is indeed also a 

problem of the application of the intertemporal principle.7 

 

Given its relationship to the United Nations Convention on the Law of the Sea (“UNCLOS”) 

and certain island territorial disputes as well as maritime entitlement disputes, the South China Sea 

dispute must take into account the intertemporal principle. Especially with respect to the maritime 

entitlement dispute, there is a prevailing opinion that UNCLOS is the sole source of maritime 

entitlement, rights and obligations.8 However, some scholars, especially Chinese scholars, argue that 

UNCLOS does not necessarily supersede the rules and principles of general international law existing 

before UNCLOS, which instead can be regarded as supplementing what is provided for in UNCLOS.9  

 

UNCLOS entered into force in 1994, and as “one of the most important law-making events in 

this field”,10 especially in relation to the maritime entitlements system, this convention “creates a 

number of new maritime zones that did not exist prior to the start of negotiations”,11 including the 

concept of the Exclusive Economic Zone (EEZ). However, the disputants of the South China Sea 

dispute, namely China (People’s Republic of China (PRC) and Republic of China (ROC)) (at least 

since 1958),12 Vietnam (at least since 1977),13 the Philippines (at least since 1974),14 Malaysia (at least 

since 1979),15 and Brunei Darussalam (at least since 1993),16 had already asserted their claims over the 

waters within the South China Sea area before UNCLOS came into effect. Hence, there comes the 

question that before UNCLOS, what kind of rules were applicable here, and further, after UNCLOS 

entered into force, whether UNCLOS or the pre-UNCLOS legal regimes should prevail in order to 

determine the validity of the claims asserted by the disputants. The latter constitutes the intertemporal 

problem in the South China Sea dispute. 

                                                           
5 N MacCormick, Institutions of Law: An Essay in Legal Theory (2007) 11. 
6 Ibid at 12. 
7 D’Amato (n 3). 
8 Transcript dated 7th July 2015 of Hearing on Jurisdiction and Admissibility, PCA Case No 2013-19, 27 line 26 

– 28 line 1. 
9 Z Gao and B Jia, “The Nine-Dash Line in the South China Sea: History, Status, and Implications” (2013) 107 

AJIL at 99, 123. 
10 J Harrison, Making the Law of the Sea: A Study in the Development of International Law (2011) 23. 
11 Ibid at 49. 
12 Article 1 of the 1958 PRC Declaration on China’s Territorial Sea stipulates that: “The breadth of the territorial 

sea of the People’s Republic of China shall be twelve nautical miles. This provision applies to all territories of 

the People’s Republic of China, including the Chinese mainland and its coastal islands, as well as Taiwan and its 

surrounding islands, the Penghu Islands and all other islands belonging to China which are separated from the 

mainland and its coastal islands by the high seas”. Article 4 of the Declaration includes the Paracel Islands and 

Spratly Islands. 
13 Article 3 of Statement on the Territorial Sea, the Contiguous Zone, the Exclusive Economic Zone and the 

Continental Shelf of 12 May 1977 states that: “The exclusive economic zone of the Socialist Republic of Viet 

Nam is adjacent to the Vietnamese territory sea and forms with it a 200-nautical-mile zone from the baseline 

used to measure the breadth of Viet Nam’s territorial sea”. This 200-nautical-mile zone overlaps with the South 

China Sea water area. 
14 In 1956, Tomas Cloma, a Filipino, asserted ownership of thirty-three islands and reefs and fishing grounds, 

which was later called Kalayaan, which includes part of the South China Sea area. In 1974, Cloma transferred 

Kalayaan to the Republic of the Philippines by “Deed of Assignment Waiver of Rights”. 
15 Malaysia published a map titled “territorial waters and continental shelf boundaries” on 21 December 1979, 

which included part of the water area in the South China Sea. 
16 Brunei is reported to claim the marine area around Louisa Reef. See Statement of the Foreign Minister of 

Brunei, dated January 1993. 
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Therefore, the intertemporal problem demonstrated here is whether UNCLOS supersedes the 

previous legal order governing the disputed areas during the pre-UNCLOS period. In order to solve 

this problem, this article will conduct a detailed investigation into relevant international judicial 

practice. It is worthwhile to note that since treaty interpretation follows the logic of the application of 

the intertemporal principle, the cases related to treaty interpretation are also analysed and discussed in 

this article. In the first part of this article, an overview of relevant international judicial practice is 

introduced. The second part analyses the legal techniques adopted for the evolutionary approach in 

relevant cases. The third part discusses how to identify the common consent by the parties. In the end, 

based on the aforesaid analysis about the intertemporal principle, it discusses the implications of this 

for the South China Sea dispute. 

 

 

B . OVERVIEW OF RELEVANT INTERNATIONAL JUDICIAL PRACTICE 

 

While there exist many international judicial cases regarding the intertemporal principle, they seem to 

have bifurcate positions. In some cases the courts tend to stick to legal stability and apply the rules of 

law that are contemporaneous with the relevant acts or facts, i.e. contemporaneous approach, while in 

other cases the evolution and development of the laws are underlined, i.e. evolutionary approach. The 

reason for this may be well stated as any solution of an intertemporal problem in the international field 

must take account of the dual requirement of development and stability.17 Nevertheless, before delving 

deeper into a detailed investigation of the legal techniques utilised by the international courts to make 

the aforesaid bifurcate determinations, it is sensible to better equip ourselves through having an 

overview about the relevant international judicial practice. 

 

In terms of the international judicial practice, the intertemporal principle was affirmed, more 

precisely shaped and further developed in the famous Islands of Palmas case in 1928.18 It was outlined 

by Arbitrator Huber that “[a] juridical fact must be appreciated in the light of the law contemporary 

with it, and not of the law in force at the time when the dispute in regard to it arises or falls to be 

settled.”19 This is regarded as the first branch of Huber’s approach, which position had also been 

adopted by some international judicial cases before 1928. However, Huber extended this principle by 

adding the second branch as below: 

 

As regards the question which of different legal systems prevailing at successive periods is to 

be applied in a particular case (the so-called intertemporal law), a distinction must be made 

between the creation of rights and the existence of rights. The same principle which subjects 

the act creative of a right to the law in force at the time the right arises, demands that the 

existence of the right, in other words its continued manifestation, shall follow the conditions 

required by the evolution of law.20 

 

While the first branch seems to follow the contemporaneous approach, the second branch refers to the 

equivalent importance of paying attention to changes and evolutions of laws. It seems that Mr. Huber 

tried to apply a balancing approach in that regard, satisfying the dual requirement of development and 

stability at the same time. 

 

Despite the aforesaid delicate argumentation, Huber’s approach has not been generally 

accepted, neither does it give a final answer to the problem of the intertemporal principle. The cause 

for this may be the unique and special laws-facts structure that this case has. As is stated above, the 

                                                           
17 See para 3 of the preamble of the Wiesbaden resolution entitled “The Intertemporal Problem in Public 

International Law”, adopted by the Institut de droit international on 11 August 1975, available at www.idi-

iil.org. 
18 M Kotzur, “Intertemporal Law” in Max Planck Encyclopedia of Public International Law para 6. 
19 Islands of Palmas case (n 2) at 845. 
20 Ibid. 
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intertemporal principle concerns the relationship between laws and facts. In this case, both the laws 

and facts evolve and change over time. Thus for the previous fact (Fact I), the contemporary rule (Rule 

I) applies, while for the current fact (Fact II), the current rule (Rule II) applies. And it is noted that the 

difference between the contemporaneous approach and the evolutionary approach is simply based on 

which rule applies. For example, if Rule I applies here, then it follows the contemporaneous approach. 

Otherwise, if Rule II applies here, then it follows the evolutionary approach.  

 

However, not all the cases have this kind of laws-facts structure. In reality, for most of the 

cases, especially those related to treaty interpretation, the facts stay unchanged while the laws evolve. 

For this kind of situation, it is hard to drop the conclusion rashly, without any reasoning, that the 

subsequent legal regime will supersede the title crystallised through the facts in light of the previous 

legal regime. Therefore, when we observe other international judicial practice, it can be seen that the 

competition between the contemporaneous approach and the evolutionary approach still exists, and 

makes the international judicial practice develop in bifurcate directions.  

 

Moreover, even in a case that has the same kind of laws-facts structure as the Islands of 

Palmas case, the court sometimes reaches a different conclusion. For example, in the Grisbadarna 

case, the tribunal found that the principle of drawing a median line midway between inhabited lands 

did not find sufficient support in the law of nations in force in the 17th century, and only resort to the 

principles of the law prevailing in the 17th century, rather than at the present time, will reach a just and 

lawful determination of the boundary. The tribunal further stated that “it is a well established principle 

of the law of nations that the state of things that actually exists and has existed for a long time should 

be changed as little as possible”. Thus the same rule should also be applied at the present time. 21 In 

other words, the tribunal held that the previous rule should prevail both in the past and at present (i.e. 

the time when the case was being decided). 

 

With respect to the contemporaneous approach, cases of interest include the 1909 

Grisbadarna case, the 1910 North Atlantic Coast Fisheries case,22 the 1951 Petroleum Development 

Ltd v Sheikh of Abu Dhabi case,23 the 1971 South West Africa case (the dissenting opinion of Judge 

Fitzmaurice),24 the 1978 Aegean Sea Continental Shelf case (the dissenting opinion of Judge M De 

Castro),25 and the 1989 Case concerning the delimitation of maritime boundary between Guinea-

Bissau and Senegal.26 

 

On the other hand, as regards the cases supporting the evolutionary approach, they include the 

1910 North Atlantic Coast Fisheries case (the dissenting opinion of Dr Luis M Drago),27 the 1971 

                                                           
21 Grisbadarna case, Norway v Sweden, Award of the Tribunal, The Hague, 23 October 1909 4-6. 
22 In this case, the tribunal refused to take cognizance of the connection of other principles concerning the 

territorial sovereignty over bays, such as ten mile or twelve mile limits of exclusion based on international acts 

subsequent to the treaty of 1818. See North Atlantic Coast Fisheries case (Great Britain, United States) 7 

September 1910 Volume XI 196. 
23 In this case, the arbitrator held that the grant of a mineral oil concession in 1939 was not to be understood as 

including the continental shelf that did not come into existence until 1945. See Petroleum Development Ltd v 

Sheikh of Abu Dhabi case, (September 1951) International Law Reports 144 & 152. 
24 In this case, Judge Fitzmaurice held that his reading of the situation was based on what appears to have been 

the intentions of those concerned at the time. See Legal Consequences for States of the Continued Presence of 

South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276 (1970), 

Dissenting Opinion of Judge Fitzmaurice, ICJ Reports 1971, 223 (henceforth South West Africa case). 
25 In this case, Judge M De Castro held that however general may be the terms in which an agreement is 

conceived, it includes only the things on which it appears that the parties proposed to contract. See Aegean Sea 

Continental Shelf (Greece v Turkey), Dissenting Opinion of Judge M De Castro, ICJ Reports 1978 62-71. 
26 In this case, the tribunal refused to interpret the Treaty of 1960 with the legal rules of exclusive economic zone 

that did not exist at that time. See Case concerning the arbitral award of 31 July 1989 (Guinea-Bissau v 

Senegal), Volume XX, 212. 
27 In this case, Dr Luis M Drago held that it would be more justified to interpret the Treaty of 1818 with those 

rules immediately following practice. See the North Atlantic Coast Fisheries case (n 22) at 208-209. 
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South West Africa case,28 the 1978 Aegean Sea Continental Shelf case,29 the 1997 GabCikovo-

Nagymaros Project (Hungary/Slovakia) case,30 the 2007 Application of the Convention on the 

Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and 

Montenegro) case (the joint declaration by Judge Shi and Judge Koroma),31 and the 2009 Dispute 

regarding Navigational and Related Rights (Costa Rica v Nicaragua) case.32 

 

 

C. LEGAL TECHNIQUES ADOPTED FOR EVOLUTIONARY APPROACH 
 

One may find it quite easy to understand the contemporaneous approach to the intertemporal principle, 

for “it is well-settled in international customary law that the legal significance of any subjective right 

or objective rule is governed by the legal standards valid at the time of its enactment”. This notion is 

also sometimes qualified as a theory, or as a principle or a doctrine, and, supported by a comparison of 

domestic legal systems. It amounts to a general principle of law recognised by civilised nations under 

Art 38 (1) (c) of the Statute of the International Court of Justice.33 

 

Especially for the interpretation of treaties, the principle of contemporaneity, or the doctrine of 

contemporanea expositio, is emphasized in some international judicial cases, like the North Atlantic 

Coast Fisheries case of 1910,34 the United States Nationals in Morocco case of 1952,35 and the Right 

of Passage over Indian Territory case of 1960.36 It was also stated by Fitzmaurice in the 1950s that 

“[t]he terms of a treaty must be interpreted according to the meaning which they possessed, or which 

would have been attributed to them, and in the light of current linguistic usage, at the time when the 

treaty was originally concluded.”37 

 

Although the principle of contemporaneity is not explicitly stated in Article 31 of the 1969 

Vienna Convention on the Law of Treaties (“VCLT”), which states that “a treaty should be interpreted 

in good faith in accordance with the ordinary meaning to be given to the terms of the treaty”, 

according to Brownlie, the principle of contemporaneity is a corollary of Article 31 VCLT.38 

 

Furthermore, the default status of the contemporaneous approach of the intertemporal 

principle also gains support from the 1975 Wiesbaden resolution by the Institute of International Law. 

It states that: 

 

                                                           
28 In this case, the court stated clearly that an international instrument had to be interpreted and applied within 

the framework of the entire legal system prevailing at the time of the interpretation. See South West Africa case, 

Advisory Opinion, ICJ Reports 1971 31. 
29 In this case, the court held that the meaning of a word of generic kind was intended to follow the evolution of 

the law. See Aegean Sea Continental Shelf case, Judgment, ICJ Report 1978 32-33. 
30 In this case, the court held that the treaty provision was not static, and was open to adapt to emerging norms of 

international law. See Gabčíkovo-Nagymaros Project (Hungary/Slovakia), Judgment, ICJ Reports 1997 67-69. 
31 In this case, Judge Shi and Judge Koroma both emphasized that the interpretation of a treaty’s provisions 

cannot be divorced from developments in the law subsequent to its adoption. See Application of the Convention 

on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and 

Montenegro), Joint Declaration by Judge Shi and Judge Koroma, ICJ Reports 2007 280. 
32 In this case, the court held that where the parties had used generic terms in a treaty, the parties necessarily had 

been aware that the meaning of the terms was likely to evolve over time. See Dispute regarding Navigational 

and Related Rights (Costa Rica v Nicaragua), Judgment, ICJ Reports 2009 243. 
33 M Kotzur (n 18) para 5. 
34 The North Atlantic Coast Fisheries case (n 22) at 196. 
35 Rights of Nationals of the United States of America in Morocco (France v United States of America), 

Judgment of 27 August 1952, ICJ Reports 1952 176, and 189. 
36 Right of Passage over Indian Territory (Portugal v India), Judgment of 12 April 1960, ICJ Reports 1960 4 and 

37. 
37 G Fitzmaurice, “The Law and Procedure of the International Court of Justice 1951–4: Treaty Interpretation 

and Other Treaty Points” (1957) 33 BYIL 212.  
38 I Brownlie, Principles of Public International Law, 7th edn (2008) 633. 
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Unless otherwise indicated, the temporal sphere of application of any norm of public 

international law shall be determined in accordance with the general principle of law by which 

any fact, action or situation must be assessed in the light of the rules of law that are 

contemporaneous with it.39 

 

Hence, in order to refute the default status of the contemporaneous approach to the intertemporal 

principle, and to support the evolutionary approach, international courts have to develop some legal 

reasoning techniques. With the detailed investigation into relevant international judicial practice, it can 

be seen that two legal techniques have been utilized by the international courts, one through the 

evolutionary nature of generic terms, and the other through the interpretation or amendment functions 

by subsequent practice. 

 

(1) Through the Evolutionary Nature of a Generic Term 

 

With respect to the definition of “a generic term”, to begin with, it is unavoidable to refer to the 

statement by Judge Higgins in the Kasikili/Sedudu Island case, which stated that a generic term is a 

known legal term.40 In the same case, Judge Weeramantry also stated that intertemporal principles may 

apply in the cases of interpreting or applying a legal concept.41 Hence, the first element that the 

definition of “a generic term” may include is that it shall be a known legal term or a legal concept. 

 

Furthermore, in the same case, Judge Oda emphasized the general nature of the legal terms, 

which may constitute the second element of the definition. According to his opinion, the criteria for 

determining the “main channel” as a general term could be settled by law, while on the other hand, the 

determination of the “main channel” in any specific geographical situation is far from being a legal 

function.42 Also, in Dispute regarding Navigational and Related Rights (Costa Rica v Nicaragua) in 

2009, when using the concept of generic term, the court said it referred to a class of activity.43 

 

Hence, once a term or a concept generates the aforesaid two elements, it could have the legal 

effect that its content that the parties expected would change through time,44 or which could be 

considered to give “mobile reference” to the law which will subsequently evolve with time.45 In other 

words, as long as a term or a concept is identified as a generic term, people can reasonably expect its 

content and meaning to change with the evolvement of time. This opinion also finds support in 1971 

South West Africa case,46 1978 Aegean Sea Continental Shelf case,47 as well as 1998 United States – 

Import Prohibition of Certain Shrimp and Shrimp Products case.48 

 

Then it is important to figure out what the court relies on to support the evolutionary nature of 

a generic term. In this regard, it is notable that the judgment in Dispute regarding Navigational and 

Related Rights (Costa Rica v Nicaragua) relies on the parties’ “presumed” intention at the time the 

treaty was concluded.49 

 

                                                           
39 “The Intertemporal Problem” (n 17) para 1. 
40 Case concerning Kasikili/Sedudu Island (Botswanal/Namibia), Declaration of Judge Higgins, ICJ Reports 

1999 1114. 
41 Case concerning Kasikili/Sedudu Island (Botswanal/Namibia), Dissenting opinion of Vice-President 

Weeramantry, ICJ Reports 1999 1162. 
42 Case concerning Kasikili/Sedudu Island (Botswanal/Namibia), Separate opinion of Judge Oda, ICJ Reports 

1999 1118-1119. 
43 Dispute regarding Navigational and Related Rights (Costa Rica v Nicaragua) (n 32) at 243. 
44 Case concerning Kasikili/Sedudu Island (Botswanal/Namibia), Judgement, ICJ Reports 1999 1114. 
45 Tanaka (n 1) at 150. 
46 South West Africa case (n 24) at 31. 
47 Aegean Sea Continental Shelf case (n 29) at 32-33. 
48 Dispute Settlement: Dispute DS58, United States – Import Prohibition of Certain Shrimp and Shrimp Product, 

Doc WT/DS58/AB/R, 12.10.1998 48 at para 130. 
49 Dispute regarding Navigational and Related Rights (Costa Rica v Nicaragua) (n 32) at 243. 
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This position is also found in other relevant cases. For example, in the 1971 South West Africa 

case, the court held that the parties to the Covenant must consequently “be deemed to have accepted” 

that the concept of “sacred trust” is itself by definition evolutionary. 50 Also, in the 1978 Aegean Sea 

Continental Shelf case, the court held that the “presumption” necessarily arose that the meaning of the 

expression “the territorial status of Greece” was “intended” to follow the evolution of the law and to 

correspond with the meaning attached to the expression by the law in force at any given time.51 The 

same opinion was expressed in the 1997 Gabčíkovo-Nagymaros Project (Hungary/Slovakia) case, 

where the court held that by inserting these evolving provisions in the Treaty, the parties “recognized” 

the potential necessity to adapt the Project.52 

 

Therefore, according to the aforesaid international judicial practice, the evolutionary nature of 

a generic term is based on and supported by the “presumed” intention of the parties at the time the 

treaty was concluded. 

 

(2) Through the Interpretation or Amendment Functions of Subsequent Practice 

 

The subsequent practice may establish the parties’ agreement to the treaty’s interpretation, by 

shedding light on their original intentions, or it may be at variance with the provisions of the treaty, 

showing disregard for the natural and ordinary meaning of its terms.53 Therefore, with respect to the 

evolutionary interpretation or application, subsequent practice may play two different functions: 

interpretation and amendment. 

 

With respect to the relationship with the evolutionary approach, it is easy to understand that 

the amendment function of subsequent practice can be related to the adoption of the evolution of laws, 

because the new rights and obligations developed from the subsequent practice may supersede the old 

rules. However, the interpretation function of subsequent practice can also affect the content of the old 

rules. There are two reasons lending credence to this position. Firstly, the interpretation function of 

subsequent practice can only be achieved when the ordinary meaning of the words used in the treaty is 

not sufficiently clear, or there is ambiguity.54 Secondly, under the circumstance that it is applicable 

only when there exists ambiguity, the interpretation function of subsequent practice, in fact, refers to 

the materialisation works done by the subsequent practice to the old rules that are in relatively broad 

formulation. This is achieved by adding some content, introducing systematic order and precision, or 

removing the uncertainty and obscurities on a more specific level.55 To some extent, the specification 

and clarification made by the interpretation function of subsequent practice for old rules with some 

ambiguity, in fact, add new content to such old rules, and thus substantially affect their meaning when 

the ambiguity is replaced by the clearness. Hence, the interpretation function of subsequent practice 

can also indicate the evolutionary approach of the intertemporal principle. 

 

(a) The Interpretation Function of Subsequent Practice 

 

The VCLT establishes in its Articles 31-33 a system of treaty interpretation. Article 31, paragraph 3 of 

the VCLT, which reflects customary law, provides as follows: 

 

3. There shall be taken into account, together with the context: 

                                                           
50 South West Africa case (n 24) at 31. 
51 Aegean Sea Continental Shelf case (n 29) at 32-33. 
52 Gabčíkovo-Nagymaros Project (Hungary/Slovakia) (n 30) at 68-69. 
53 Case concerning Kasikili/Sedudu Island (Botswanal/Namibia), Dissenting opinion of Judge Parra-Aranguren, 

ICJ Reports 1999 1212-1213. 
54 This position is supported by Judge Weeramantry in 1999 Kasikili/Sedudu Island case. See Case concerning 

Kasikili/Sedudu Island (Botswanal/Namibia) (n 41) at 1162. Also see Competence of the ILO in regard to 

International Regulation of the Conditions of Labour of Persons Employed in Agriculture, (Advisory Opinion), 

1922 PCIJ Series B, B03 39. 
55 H Lauterpacht, “Codification and Development of International Law” (1955) 49 AJIL 20-22. 
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(a) any subsequent agreement between the parties regarding the interpretation of the treaty or 

the application of its provisions; 

(b) any subsequent practice in the application of the treaty which establishes the agreement of 

the parties regarding its interpretation; 

 

With respect to the “subsequent agreement” as referred to in subparagraph (a) of this provision, the 

International Law Commission commented that an agreement as to the interpretation of a provision 

reached after the conclusion of the treaty represents an authentic interpretation by the parties which 

must be read into the treaty for the purposes of its interpretation.56 

 

In relation to the “subsequent practice” as referred to in subparagraph (b) of this provision, in 

the same commentary, the Commission also emphasised the importance of such subsequent practice in 

the application of the treaty as an element of interpretation, for it constituted objective evidence of the 

understanding of the parties as to the meaning of the treaty.57 

 

There are many cases where the court has frequently examined the subsequent practice of the 

parties in the application of a treaty, such as in 1960 in Arbitral Award Made by the King of Spain on 

23 December 1906 case,58 in 1962 in the Temple of Preah Vihear case,59 also in 1962 in the Certain 

Expenses of the United Nations case,60 in 1984 in Military and Paramilitary Activities in and against 

Nicaragua case,61 in 1994 in the Territorial Dispute (Libyan Arab Jamahiriyal Chad) case,62 and in 

1996 in the Legality of the Use by a State of Nuclear Weapons in Armed Conflict case.63 

 

In a case from the Permanent Court of International Justice, i.e. Competence of the ILO in 

Regard to International Regulation of the Conditions of Labour of Persons Employed in Agriculture 

case,64 it was also held that if there were any ambiguity, the court might consider the action which had 

been taken under the Treaty for the purpose of arriving at the true meaning. 

 

Hence, as it is concluded by the International Law Commission, the probative value of 

subsequent practice is well recognized, because it shows how the intention of the parties has been put 

into effect.65 

 

(b) The Modification Function of Subsequent Practice 

 

If the interpretation adopted by the parties diverges from the natural and ordinary meaning of the 

terms, then this constitutes the amendment of a treaty by subsequent practice.66 In addition, according 

to the opinion of the International Law Commission, the process of amendment through subsequent 

practice is obviously an aspect of intertemporal law. 67 

 

                                                           
56 Yearbook of the International Law Commission (1966) Vol II 221 para 14. 
57 Ibid at para 15. 
58 Arbitral Award Made by the King of Spain on 23 December 1906 (Honduras v Nicaragua), Judgment, ICJ 

Reports 1960 206-207. 
59 Case concerning Temple of Preah Vihear (Merits), Judgment, ICJ Reports 1962 33-35. 
60 Certain Expenses of the United Nations (Article 17, Paragraph 2, of the Charter), Advisory Opinion, ICJ 

Reports 1962 157, 160-161 and 172-175. 
61 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America), 

Jurisdiction and Admissibility, Judgment, ICJ Reports 1984 408-413 paras 36-47. 
62 Territorial Dispute (Libyan Arah Jamahiriyal Chad), Judgment, ICJ Reports 1994, 34-37 paras 66-71. 
63 Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, ICJ Reports 1996 (I) 

75 para 19. 
64 Competence of the ILO in regard to International Regulation of the Conditions of Labour of Persons 

Employed in Agriculture (n 54) 39. 
65 Yearbook of the International Law Commission (1964) Vol II 59. 
66 Ibid at 60. 
67 Ibid. 
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The 1962 Temple of Preah Vihear case is an example of this. In the case, the boundary line 

acted on in practice was not reconcilable with the natural and ordinary meaning of the terms of the 

treaty, and the effect of the subsequent practice was to amend the treaty.68 The same opinion was also 

expressed in the 1963 Interpretation of the Air Transport Services Agreement between the United 

States of America and France case.69 

 

With respect to the legal basis for the legal effect of modification by subsequent practice, it 

lies also on the acceptance or consent of the parties. It was stated in the 1962 Temple of Preah Vihear 

case: 

 

Even if there were any doubt as to Siam's acceptance of the map in 1908, and hence of the 

frontier indicated thereon, the Court would consider, in the light of the subsequent course of 

events, that Thailand is now precluded by her conduct from asserting that she did not accept it. 

She has, for fifty years, enjoyed such benefits as the Treaty of 1904 conferred on her, if only 

the benefit of a stable frontier. France, and through her Cambodia, relied on Thailand's 

acceptance of the map. Since neither side can plead error, it is immaterial whether or not this 

reliance was based on a belief that the map was correct. It is not now open to Thailand, while 

continuing to claim and enjoy the benefits of the settlement, to deny that she was ever a 

consenting party to it.70 

 

 

D. IDENTIFICATION OF COMMON CONSENT BY THE PARTIES 

 

Based on the aforesaid analysis about the two legal techniques adopted for the evolutionary approach, 

it can be concluded that whether through the evolutionary nature of a generic term, or through the 

interpretation or amendment functions by subsequent practice, they both resort to the presumed 

intention of the parties. 

 

This position has been neatly encapsulated by Waldock: “the question whether the terms used 

[in a treaty] were intended to have a fixed content or to change in meaning with the evolution of the 

law could be decided only by interpreting the intention of the parties.”71 It also gains support from the 

1975 Wiesbaden resolution by the Institute of International Law: “States and other subjects of 

international law shall, however, have the power to determine by common consent the temporal sphere 

of application of norms.”72 

 

However, in most cases, the parties do not specify whether their common intention at the time 

was to fix the meaning of a particular term or whether they accepted that the meaning could evolve 

and expand over time.73 Hence, it requires the identification of the common intention of the parties. 

 

The aforesaid two legal techniques do provide an easy and efficient way to determine the 

presumed intention of the parties. By identifying the generic nature of relevant terms, the parties will 

be assumed to admit its evolutionary nature. Similarly, if some consent or intention is deducted from 

the subsequent practice, it will be assumed to cast influence on the relevant old rules. Nevertheless, 

these techniques have received severe criticism from Martin Dawidowicz. He comments that the 

court’s approach in the 2009 Dispute regarding Navigational and Related Rights (Costa Rica v 

Nicaragua) case, as well as its earlier jurisprudence, are compounded by a rather mechanical test to 

determine the evolutionary character, and may be considered perfunctory insofar as it does not appear 

                                                           
68 Case concerning Temple of Preah Vihear (Merits) (n 59) at 32-33. 
69 Interpretation of the air transport services agreement between the United States of America and France, 
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to take full account of the actual common intention of the parties,74 which is recognized by the court in 

a well-established basic principle to be the main task in the work of interpretation.75 In other words, he 

holds that the presumed intention deducted from the aforesaid two legal techniques adopted by the 

court may be different from the common consent by the parties. 

 

Then the problem is how to identify the common intention of the parties. According to 

Jennings and Watts, the contemporaneous meaning of a term must provide at least the starting point of 

arriving at the proper interpretation.76 Likewise, in the 1978 Aegean Sea Continental Shelf case, Judge 

M De Castro held in his dissenting opinion that the meaning of the words may change with time, and 

in order to interpret any statement, to ascertain its real meaning, we must first of all concentrate on the 

meaning that it could have had at the time when it was made.77 In the 1997 GabCikovo-Nagymaros 

Project (Hungary/Slovakia) case, Judge Bedjaoui stated that the ordinary meaning of a treaty term 

must in the first place be interpreted according to the contemporaneous meaning of that term.78 This 

approach was also supported by Judge Skotnikov79 and Judge ad hoc Guillaume80 in the 2009 Dispute 

regarding Navigational and Related Rights (Costa Rica v Nicaragua) case. 

 

Furthermore, after starting from the contemporaneous approach, concrete evidence of the 

parties’ intentions shall be taken into account before confirming or rebutting an interpretative 

presumption.81 With respect to the concrete evidence, according to the observation by the International 

Law Commission, a safe guide to a decision on the matter of the intertemporal principle may not be 

found in the imputed intention of the parties alone. Rather, the interpreter must find concrete evidence 

of the parties’ intentions in this regard in the material sources referred to in articles 31 and 32 of 

VCLT, namely: in the terms themselves; the context; the object and purpose of the treaty; and where 

necessary, the trauvaux.82 

 

 

E. IMPLICATIONS FOR THE SOUTH CHINA SEA DISPUTE 
 

With respect to the South China Sea dispute, there are two main issues. One involves the island 

sovereignty claims, and the other is related to the maritime entitlements claims. UNCLOS does not 

govern the issues of island sovereignty, but does govern the issue of maritime entitlements. 

Furthermore, according to the national legislations regarding the exclusive economic zone and 

continental shelf, as well as the exchanges of notes verbales following the joint submission of 

Malaysia and Vietnam in May 2009, with respect to their maritime entitlement claims within the South 

China Sea area, Vietnam, Malaysia, the Philippines, and Brunei all rely on UNCLOS. However, in its 

initial response to Malaysia and Vietnam, China attached a map depicting the U-shaped line, which 

showed that China may intend to assert its maritime entitlements in this area based on other 

international law sources than UNCLOS. 

 

Actually, China has never given any official explanation or clarification about the legal basis 

of its maritime entitlements, especially those possible claims generated by the U-shaped line. 

Nevertheless, the opinion expressed by two famous Chinese scholars, Zhiguo Gao and Bingbing Jia 

may give us some hints. In their opinion, with regard to the maritime space that the U-shaped line 

                                                           
74 Ibid at 204. 
75 Dispute regarding Navigational and Related Rights (Costa Rica v Nicaragua) (n 32) at para 58. 
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surrounds, historic rights provide some foundation, and the legal regime of historic rights, which has 

preceded the advent of UNCLOS by many years, has a continuing role to play.83  

 

Hence, setting aside the problem about the validity of the concept of historic rights in 

international law, which exceeds the research scope of this article, there exist two different and 

subsequent legal regimes, that is, the legal regime of historic rights and the legal regime of UNCLOS. 

Besides, China’s alleged activities based on the legal regime of historic rights date from before 

UNCLOS, and some such rights are claimed to be from time immemorial.84 Therefore, as regards such 

activities, there may exist the intertemporal problem, that is, which legal regime is going to prevail. 

 

For the avoidance of any doubt, one issue needs to be addressed at this point. Though 

UNCLOS and historic rights govern the same subject here, i.e. maritime entitlements, the appearance 

of UNCLOS does not necessarily supersede the validity of historic rights. The same issue was 

discussed in the 1986 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v 

United States of America) case.85 In this case, the United States asserted that the court should “refrain 

from applying the rules of customary international law because they have been ‘subsumed’ and 

‘supervened’ by those of international treaty law”, under the condition that the content of such 

customary international law is also the subject of the provisions in those multilateral treaties.86 

However, this assertion was criticised and refuted by the court. It was held by the court that the 

operation of the treaty process must not necessarily deprive the customary norm of its separate 

applicability.87 These two sources are distinguishable by reference to the methods of interpretation and 

application. It is clear that the customary international law continues to exist and to apply, separately 

from international treaty law.88 Therefore, in the case of the relationship between UNCLOS and 

historic rights, though they govern the same subject, the UNCLOS provisions should not necessarily 

deprive the applicability of historic rights if they have been proved as valid customary law. 

 

Therefore, according to the aforesaid analysis about the intertemporal principle, if the 

subsequent legal regime of UNCLOS prevails, one has to prove that there is a common consent 

expressed by the relevant parties. It is because, pursuant to the default status of the contemporaneous 

approach of the intertemporal principle, the aforesaid activities shall apply the legal regime 

contemporary with such activities, i.e. the legal regime of historic rights. However, in order to refute 

such presumption, concrete evidence of the parties’ intentions or common consent must be proved. In 

this case, relevant terms, the context, the object and purpose, and the trauvaux of the UNCLOS will be 

examined separately below. 

 

(1) Relevant Terms 

 

UNCLOS does not mention “historic rights” in its terms, and the term “historic” only appears at three 

places. The first place is “historic bays” in Article 10.6. The second is “historic title” in Article 15. 

And the third is a cross reference to the aforesaid two in Article 298.1(a)(i). 

 

Therefore, from the terms of UNCLOS, it will be untenable to say that UNCLOS expressly 

denies or prohibits the application of the legal regime of historic rights, because there is no express 

common consent found in the terms regarding such. 
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(2) The Context 

 

While UNCLOS is a comprehensive instrument of law, and provides a framework within which most 

uses of the seas are located, it was never intended to exhaust international law at the time of its 

adoption,89 and rules of customary law and other international conventions are, and will continue to be, 

of enormous importance in determining the detailed rights and duties of states.90 

 

This view has been confirmed by the preamble of UNCLOS, which states that “matters not 

regulated by this Convention continue to be governed by the rules and principles of general 

international law”.91 

 

Furthermore, a preamble can play a contextual role in interpretation. The contextual role is 

where the preamble assists with confirming the ordinary meaning of relevant terms, and assists with 

determining if there is any ambiguity.92 Hence, the preamble can be treated as a context when 

interpreting UNCLOS in order to explore the relevant intention of the parties. 

 

Therefore, from the preamble of UNCLOS, for the matters not provided in UNCLOS, 

including historic rights, the rules and principles of general international law can be applied without 

contradicting the rights and obligations under UNCLOS. 

 

(3) Object and Purpose 

 

UNCLOS, like law in general, has the object of assuring the coexistence of different interests which 

are worthy of legal protection.93 In fact, the determination between the contemporaneous approach and 

the evolutionary approach is a balance between the interest of legal stability and the interest of legal 

flexibility.94 Both of them deserve protection by law. However, if only one of these two conflicting 

interests is to prevail, the determination should follow certain legal process, rather than being made by 

discretionary means. 

 

Therefore, when two conflicting interests both comply with the object and purpose of law, 

there is no basis to refute the default status of the contemporaneous approach of intertemporal 

principle when the common consent of evolutionary approach has not been found both in the terms 

and the context of UNCLOS. 

 

(4) The Trauvaux 

 

Reference to the preparatory work of the parties may be made to show the evidence or indication of 

the intentions of the parties.95 In 1958, the study about the “historic bays” was conducted by the 

Secretariat of the United Nations, which was intended for the United Nations Conference on the Law 

of the Sea. In the final memorandum of this study, it mentioned that “historic rights are also claimed in 

respect of straits, estuaries and other similar bodies of water”.96 

 

Hence, as we can see from what is quoted, during the drafting of UNCLOS the concept of 

historic rights was known to the drafters. However, there was no further discussion on this concept. 
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Then in 1962, prompted by a resolution on the matter taken by the United Nations Conference 

on the Law of the Sea in 1958 at Geneva, General Assembly resolution 1453 (XIV) of 7 December 

1959 asked the International Law Commission to extend the study to “historic waters including 

historic bays”.  

 

In the final report, it discussed a widely held opinion that the regime of historic waters 

constitutes an exception to the general rules of international law regarding the delimitation of the 

maritime domain of a state.97 Based on this opinion, when the historic title has not been expressly 

reserved in the 1958 Geneva Convention on the Territorial Sea and the Contiguous Zone, and 

assuming that relevant articles of that Convention have been codified and become general rules of 

international law, relevant articles of that Convention must prevail as between the parties to the 

Convention.98 

 

However, according to the report, the aforesaid opinion was criticised for there would arise 

several difficulties. For example, the so-called general rules would be “general” in the sense only that 

they would be more generally applicable than the “exceptional” title to “historic waters”. But they 

would not be “general” in the sense of having a superior validity in relation to the “exceptional” 

historic title. Both the general rules and the historic title would be part of customary international law, 

and there would be no grounds for claiming a priori that the historic title is valid only if based on the 

recognition or acquiescence of the other states.99 

 

Hence, the report suggested that the realistic view would seem to be not to relate “historic 

waters” to such rules as an exception or not an exception, but to consider the title to “historic waters” 

independently on its own merits.100 And there is no reason not to apply this position to the concept of 

historic rights. 

 

Therefore, from the aforesaid preparatory work of the parties, when the legal regime of 

historic rights is not provided or reserved in UNCLOS, it does not mean that the relevant articles of 

UNCLOS shall prevail. In other words, the common consent of the evolutionary approach cannot be 

presumed. 

 

To conclude, from the relevant terms, the context, the object and purpose, and the trauvaux of 

the UNCLOS, the parties’ intentions or common consent in order to refute the contemporaneous 

approach of intertemporal principle have not been found. Therefore, the subsequent legal regime of 

UNCLOS does not supersede the previous legal regime of historic rights. 

 

 

F. CONCLUDING REMARKS 

 

The issue about the applicability of law is very important, and the above discussion of the 

intertemporal principle deals with its ratione temporis sphere, based on international judicial practice, 

and in connection with the reality of South China Sea dispute. The following are concluding remarks 

arising from the content of this article: 

 

1. While there exist many international judicial cases regarding the intertemporal 

principle, they seem to have bifurcate positions, i.e. the contemporaneous approach 

and the evolutionary approach; 

2. The contemporaneous approach of the intertemporal principle has a default status; 
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3. Two legal techniques have been utilised by the international courts to support the 

evolutionary approach, one through the evolutionary nature of generic terms, and the 

other through the interpretation or amendment functions by subsequent practice; 

4. Both of the aforesaid two legal techniques resort to the presumed intention of the 

parties, which has been criticised as different from the common consent or real 

intention of the parties; 

5. In order to better identify the common intention of the parties, one should start from 

the contemporaneous approach, and take into account the concrete evidence such as 

the relevant terms, the context, the object and purpose, and the trauvaux; 

6. Examining the South China Sea dispute with the aforesaid analysis, it is concluded 

that the subsequent legal regime of UNCLOS does not supersede the previous legal 

regime of historic rights. 
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A. INTRODUCTION 
 

The fifth session of the Meeting of States Parties to the Convention on the Protection of the 

Underwater Cultural Heritage (CPUCH) took place in Paris on 27 April 2015. The main issue for 

discussion was how to promote the Convention’s ratification. Compared with other conventions in the 

cultural heritage law system, such as the Convention Concerning the Protection of the World Cultural 

and Natural Heritage (194 States Parties) and the Convention for the Safeguarding of Intangible 

Cultural Heritage (163 States Parties), the CPUCH only has 49 States Parties. Although the CPUCH 

provides a good legal framework in public international law, it has not been met with broad-based 

acceptance.1 After lengthy discussion, the legal aspects were identified as the primary issue which 

hampered ratification in the final report of the Meeting.2 However, there was no further explanation. 

What do “legal aspects” refer to? Does it imply the conflict between the Law of the Sea and the 

CPUCH? Or, does it indicate the dispute between traditional admiralty law and newly established 

principles? This article will outline what legal aspects prevent the legal development of the CPUCH. 

The most important three problems are creeping jurisdiction, the immunity of government ships and 

the conflict between salvage law and cultural heritage law. The conclusion will show that allowing 

reservations may be key to unlocking the deadbolt.  
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B. WHAT IS UNDERWATER CULTURAL HERITAGE? 
 

Underwater cultural heritage (henceforth UCH), from a non-specialist point of view, is mysterious and 

ambiguous. Some people may associate the term with shipwrecks such as the RMS Titanic,3 while 

others will be thinking of submerged cities such as Cleopatra’s Alexandria in Egypt, Pavlopetri in 

Greece or even the legendary lost city of Atlantis. However, when the protection of UCH becomes a 

legal issue, its subject matter – what UCH is – should be defined. According to the definition of the 

CPUCH, “underwater cultural heritage” means: 

 

[A]ll traces of human existence having a cultural, historical or archaeological character which 

have been partially or totally under water, periodically or continuously, for at least 100 years 

such as: (i) sites, structures, buildings, artefacts and human remains, together with their 

archaeological and natural context; (ii) vessels, aircraft, other vehicles or any part thereof, their 

cargo or other contents, together with their archaeological and natural context; and (iii) objects 

of prehistoric character.4 

 

The definition looks clear on the face of it, but it gives rise to several legal problems. Although the 

problems are not the main obstacles in the way of the ratification of the CPUCH, they are quite 

controversial. Therefore, a short summary is useful.  

 

This provision provides some criteria for determining what UCH is. The definition criteria 

indicate that UCH means “all traces of human existence.”5 The provision provides many examples, 

including sites, structures, buildings, artefacts and human remains, vessels, aircrafts, other vehicles or 

any part thereof, their cargo or other contents and objects. Almost every possible “thing” is 

encountered in the definition criteria.  

 

There are two selection criteria. The first criterion refers to a time requirement. The CPUCH 

suggests that “partially or totally under water […] for at least 100 years” is the temporal criterion 

distinguishing UCH from non-UCH, which is arbitrary at best. Its function can only be for the sake of 

convenience because there is no social scientific evidence indicating that 100 years is appropriate to 

define UCH. Furthermore, it expressly stipulates that UCH must be under water for “at least 100 years” 

and there are no other clauses on the basis of which exceptions could be made for special UCH. 

Therefore, if an item that qualifies as UCH has special significance but is underwater for fewer than 

100 years, it would require an ad hoc agreement, either bilaterally or regionally.6 

 

The second criterion is “cultural, historical or archaeological character.” These markers do not 

convey a clear meaning. In fact, the word “archaeological” is merely a process rather than a 

description.7 “Cultural character” is also quite vague. Furthermore, the meaning of “historical” is 

unknown. Does it mean the objective criterion of “at least 100 years”? In fact, everything more than 

100 years has some historical and archaeological significance.8 Additionally, the article uses “or” 

instead of “and.” As a result, when a thing is more than 100 years old, it has historical character and 

comes within the protective scope of the definition. The cultural and archaeological criteria have no 

real meaning or use. 

 

                                                           
3 RMS Titanic may be the most widely discussed shipwreck in the world. For the discussion of history and legal 

issues, see S Dromgoole, “Legal Protection of the Underwater Cultural Heritage: Lessons from the Titanic” 
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4 Article 1 of the CPUCH. 
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The selection criteria are the conditions for the subject matter. For example, the time limit 100 years or the 

adjective “historical”. See S Dromgoole, Underwater Cultural Heritage and International Law (2013) 67. 
6 For example, the Agreement Concerning the Shipwrecked Vessel RMS Titanic. 
7 P O’Keefe, Shipwrecked Heritage (2014) 34. 
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Although this definition has been criticised, it is still the most formal and widely accepted one 

concerning UCH. This article puts forward a legal argument based on the definition provided in Article 

1 of the CPUCH. The only amendment is to the phrase “cultural, historical and archaeological.”9 

Therefore, the suggested definition is “all traces of human existence having a cultural, historical and 

archaeological character which have been partially or totally under water, periodically or continuously, 

for at least 100 years.” 

 

 

C. THE NEW ERA: THE CONVENTION ON THE PROTECTION OF 

UNDERWATER CULTURAL HERITAGE 
 

In the past, UCH was not easy to access because of the limitations of technology. Therefore, the 

underwater historical sites or shipwrecks were preserved well due to the lack of human interference. 

The 17th century saw the development of the diving bell which supplies fresh air underwater, enabling 

humans to go deeper into the water and remain there for longer. In 1943, since French marine officer 

Jacques-Yves Cousteau and engineer Émile Gagnan invented the “Aqua-lung”,10 people ultimately can 

explore almost the entire seabed.11 Although more archaeological findings were excavated, the damage 

to UCH increased as well.12  As a result, the idea of the protection of UCH came to the attention of the 

international community. The International Law Association (ILA) drafted and launched a new 

international regulation: the Convention on the Protection of the Underwater Cultural Heritage in 2001 

and it has been in force since 2003.  

 

It is the first convention specifically for the protection of UCH. Among its thirty-five 

provisions, new legal principles and administrative regulations are introduced. Due to the limited scope 

of this article, only three important features of the CPUCH will be addressed. The first feature is the in 

situ principle, which means the first option for the preservation of UCH is to keep UCH on the seabed 

without any excavation.13 This idea first appeared in Article 3(1) of the draft European Convention 

1985, and is the preferred option of archaeologists because salvage and excavation activities usually 

change the environmental balance and stability of UCH.14  It is also interesting to note that Article 2(5) 

of the CPUCH uses the term “the first option” rather than “the only option”, which means that the in 

situ approach is not compulsory.  

 

The second feature is non-commercial exploitation.15 The definition of commercial 

exploitation is not defined clearly and it is hard to distinguish where the line is between commerce and 

non-commerce. Since any archaeological activity needs funding, archaeology is commercial in 

nature.16 If non-commercial exploitation were interpreted as an absolute rule, no archaeological 

activities could be exercised. Consequently, Rule 2 of the Annex to the CPUCH says that, 

 

the commercial exploitation of underwater cultural heritage for trade or speculation or its 

irretrievable dispersal is fundamentally incompatible with the protection and proper 

management of underwater cultural heritage. Underwater cultural heritage shall not be traded, 

sold, bought or bartered as commercial goods. 

 

                                                           
9 As mentioned, the original version is “cultural, historical or archaeological”. Emphasis added in both instances. 
10 Also called “Self-Contained Underwater Breathing Apparatus” (SCUBA). 
11 For the history of archaeological development, see J Goggin, “Underwater Archaeology: Its Nature and 

Limitations” (1960) 25 American Antiquity 348; and K Muckelroy, Maritime Archaeology (1978). 
12 Dromgoole, Underwater Cultural Heritage (n 5) at 3. 
13 Rule 1 of Annex and article 2(5) of the CPUCH. 
14 However, there are concerns that in situ preservations may not always mean stability. See Dromgoole, 

Underwater Cultural Heritage (n 5) 315.  
15 Article 2(7) and Rule 2 of Annex of the CPUCH. 
16 Dromgoole, Underwater Cultural Heritage (n 5) 220. 



 

119 

 

It points out that the prohibition is only for the commercial exploitation resulting in the “irretrievable 

dispersal.” In other words, a reasonable commercial exploitation is acceptable.17 

 

The third feature is the newly established system called the “Coordinating State” which applies 

to the continental shelf and “the Area”. According to Articles 9(5) and 10(3)(b) of the CPUCH, the 

Coordinating State is a coastal state or one of the states that declares its interest based on a verifiable 

link, especially a cultural, historical or archaeological link. The Coordinating State has the power to: 

 

take all practicable measures, and/or issue any necessary authorizations in conformity with this 

Convention and, if necessary prior to consultations, to prevent any immediate danger to the 

underwater cultural heritage, whether arising from human activities or any other cause, 

including looting. In taking such measures assistance may be requested from other States 

Parties.18  

 

Although it must consult all other States Parties that declare their interests,19 it has the right to take all 

measures before consultations. It could be seen that the jurisdiction of coastal states has been increased 

under the Coordinating State system because the coastal state is the preferred Coordinating State unless 

it expressly declares a wish not to do so.20  

 

The new features may reflect the wish to fill the gap left by other international treaties. The 

legal issues of UCH differ from cultural heritage because of “marine characters”. For example, cultural 

heritage on land does not have legal issues in the continental shelf or the Area where state jurisdiction 

rarely applies. Furthermore, the law of salvage is only applied to underwater things, which is not what 

cultural heritage on land concerns. However, there are many legal conflicts, such as the conflicts 

between the CPUCH and the United Nations Convention on the Law of the Sea (henceforth 

UNCLOS), and between the law of salvage and relevant Conventions. As a result, although there are 

compromises and the CPUCH has been approved, the international community does not display great 

ardour.21 

 

Compared to other conventions in UNESCO, the Convention Concerning the Protection of the 

World Cultural and Natural Heritage 1972 (194 States Parties), the Convention for the Safeguarding of 

Intangible Cultural Heritage 2003 (163 States Parties), the Convention for the Protection of Cultural 

Property in the Event of Armed Conflict 1954 and its Protocols (126 States Parties), the Convention on 

the Means of Prohibiting and Preventing the Illicit Import, Export, and the Transfer of Ownership of 

Cultural Property 1970 (127 States Parties), the Convention on the Protection and Promotion of the 

Diversity of Cultural Expressions 2005 (134 States Parties), the CPUCH (49 States Parties) has a low 

level of support. The series of UNESCO Conventions, UNCLOS 1982 (167 States Parties) and the 

International Convention on Salvage (henceforth ICS) 1989 (66 States Parties) also have more wide-

spread support.22  

 

                                                           
17 Ibid at 231-232. 
18 Article 10(3) and Article 10(4) of the CPUCH. 
19 Article 10(3)(b) of the CPUCH. 
20 Ibid. 
21 Although in the final vote of draft Convention, it is approved with 94 votes in favour, 5 against and 19 

abstentions, many of those who voted in favour did not ratify the CPUCH either. See R Garabello, “The 

Negotiating History of the Convention on the Protection of the Underwater Cultural Heritage” in R Garabello and 

T Scovazzi (eds), The Protection of the Underwater Cultural Heritage (2003) 89 at 92. 
22 Carducci, for example, argues that the 1989 Convention is not universally ratified, but the number of States 

Parties in ICS is even more than the CPUCH. See G Carducci, “The crucial compromise on salvage law and the 

law of finds” in R Garabello and T Scovazzi (eds), The Protection of the Underwater Cultural Heritage (2003) 

193 at 196. 
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To date, there have been five sessions of the Meeting of States Parties.23 The previous four 

meetings did not have the issue of low ratification on the agenda. However, in the fifth meeting, “the 

promotion of ratification” became a formal topic.24 The legal and non-legal issues are presented. For 

example, as far as non-legal factors are concerned, three possible reasons are identified: (1) “many 

states have little or no underwater archaeological activities ongoing”; (2) “underwater cultural heritage 

is often inaccessible to the public”; and (3) “they are insufficiently monitored and awareness is low”.25  

 

With regards to legal factors, only one was identified in the Report, namely that “the 

Convention is not yet fully understood, especially as regards its legal aspects.”26 A further explanation 

can be found in the Summary Record, which identifies “[t]he challenges faced by some states 

concerning the relation of the 2001 Convention, on the one hand to their national legal contexts and on 

the other hand to the United Nations Convention on the Law of the Sea 1982”.27 However, the 

explanation is still not clear. The reason UNESCO does not focus on legal issues is unknown, but the 

legal conflicts can still be identified from the minutes of the meetings of governmental experts and the 

documents submitted by different states during the drafting stage. As was noted in the introduction to 

this article, he conflicts are focused on three issues: creeping jurisdiction, sovereign immunity of 

government ships and salvage law.28 Creeping jurisdiction is a well-known term used to describe any 

attempt from coastal states to extend their jurisdiction little by little.29 For example, the territorial sea 

was recognised as three nautical miles and then became twelve nautical miles. Contiguous zone is from 

twelve nautical miles to twenty-four nautical miles.30 The issue of sovereign immunity of government 

ships and warships refers to the question of whether or not government ships and warships are exempt 

from UCH. The issue relating to salvage law is whether or not the law of salvage could apply to UCH.  

 

 

D. CREEPING JURISDICTION 
 

Before proceeding, a brief introduction of different jurisdictions is necessary. In UNCLOS, the sea is 

divided into the following marine zones: 

 

(1) Internal waters and territorial sea 

 

Since internal waters and territorial sea form part of the territory of states, coastal states enjoy full 

jurisdiction.31 Therefore, creeping jurisdiction rarely causes legal debate in this zone.  Even if coastal 

                                                           
23 The meetings are convened by the Director-General of UNESCO at least once every two years. The first 

session of the Meeting of States Parties was in March 2009, available at 

http://www.unesco.org/new/en/culture/themes/underwater-cultural-heritage/2001-convention/meeting-of-states-

parties/ accessed 1 June 2016. 
24 The final report shows the ratification condition among different regions. Generally, Eastern Europe and the 

Caribbean region have ratified the Convention more widely than others. The Asia-Pacific region is the lowest 

responding area. However, categorising different regions may be pointless. Take the lowest participating area, 

Asia-Pacific, as an example. States there have different cultures, ideologies and legal systems. Australia, China 

and India have almost nothing in common but their region. As such, they may have totally different reasons for 

not participating in the CPUCH. Instead of investigating the relationship between ratifications and regions, the 

relationship between ratifications and divergent legal systems may be more interesting. For instance, almost no 

Common Law states have ratified CPUCH except Guyana and Namibia (however, they are not pure Common 

Law states). See The Report (n 2) 2-3. 
25 The Report (n 2) 4. 
26 Ibid at 3. 
27 The Summary Record (n 1) 13. 
28 See P O’Keefe, “Fourth Meeting of Governmental Experts to Consider the Draft Convention on the Protection 

of Underwater Cultural Heritage” (2002) 11 International Journal of Cultural Property 168 at 169. 
29 See J Knauss, “Creeping Jurisdiction and Customary International Law” (1985) 15(2) Ocean Development & 

International Law 209-216. 
30 R Churchill and A Lowe, The Law of the Sea (1999) 77-79, 136. 
31 Article 2 accepts the sovereignty of coastal states in territorial sea which stretches twelve nautical miles (nm) 

from baselines.  

http://www.unesco.org/new/en/culture/themes/underwater-cultural-heritage/2001-convention/meeting-of-states-parties/
http://www.unesco.org/new/en/culture/themes/underwater-cultural-heritage/2001-convention/meeting-of-states-parties/
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states have to bear innocent passage in their territorial sea, innocent passage would be relevant to UCH 

only if states were to engage in research in respect of the UCH during innocent passage. This situation 

would preclude it from enjoying innocent passage.32 

 

(2) Contiguous zone, exclusive economic zone and continental shelf 

 

In the contiguous zone, UNCLOS grants coastal states limited jurisdiction in four matters: customs, 

fiscal, health and immigration.33 Enforcement jurisdiction does not include legislative jurisdiction. 

Therefore, under UNCLOS, coastal states can only presume that the removal of UCH from their 

contiguous zones infringes their sovereignty within its territorial sea and internal waters.34 However, 

the CPUCH says that coastal states can “regulate and authorize activities” in contiguous zones. It 

almost grants coastal states full jurisdiction of the management of UCH.35 

 

In the Exclusive Economic Zone (henceforth EEZ),36 according to Article 56 of UNCLOS, 

coastal states enjoy sovereign rights, jurisdiction and other rights provided in this Convention. 

“Sovereign rights” is not defined, but Article 56(1)(a) of UNCLOS indicates that sovereign rights 

should be associated with economic purpose. It may be presumed that artificial objects such as cultural 

and historical objects are excluded if the non-commercial exploitation in the CPUCH is considered.  

Article 56(1)(b) of UNCLOS also lists three provisions which grant coastal states jurisdiction. UCH 

matters are not included. 

 

Part VI of UNCLOS refers to the continental shelf.37 Article 77 of Part VI grants coastal states 

some sovereign rights in respect of the continental shelf. Article 77(1) of UNCLOS says “the coastal 

state exercises over the continental shelf sovereign rights for the purpose of exploring it and exploiting 

its natural resources.” It explicitly indicates “natural resources” as the subject matter. Again, the rights 

of coastal states in respect of the continental shelf have an economic orientation,38 as is the case with 

rights in respect of the EEZ.39 There was a proposal from some states to include management of 

archaeological and historical objects on the continental shelf within sovereign rights, but it did not 

pass.40 It can be concluded that coastal states have no jurisdiction over UCH in the continental shelf 

                                                           
32 Although researching UCH is not in the list of Article 19 of UNCLOS, two provisions may apply. “The 

carrying out of research or survey activities” and “any other activity not having a direct bearing on passage” are 

not innocent passage according to Articles 19(2)(i) and 19(2)(j), respectively. However, if a ship does regularly 

monitor for the safety of navigation while detecting UCH, legitimacy may be contested. See A Strati, The 

Protection of the Underwater Cultural Heritage (1995) 123. 
33 Article 33 of UNCLOS refers to the contiguous zone which stretches twenty-four nm from baselines. 
34 Dromgoole argues that it is a “legal fiction” to connect Article 33 with Article 303 of UNCLOS, and all 

removal of UCH is treated as an offence in law. See Dromgoole, Underwater Cultural Heritage (n 5) 250. 
35 Although Dromgoole points out that this should be “in accordance with” Article 303(2) of UNCLOS. 

However, “in accordance with” is complicated because it does not say coastal states cannot impose further 

controls. Ibid at 288.  
36 The EEZ is a space that stretches no more than 200 nm from baselines. The EEZ is not an inherent right; 

coastal states have to claim it in order to enjoy sovereign rights. However, some may not claim the entire 200 nm 

range. For more information, see Churchill, The Law of the Sea (n 30) 161. 
37 The measurement of this area is complex. According to Articles 76(4) and 76(5), if the outer continental shelf 

is more than 200 nm, two possible ways of measurement are available. In the first place, “a line delineated in 

accordance with paragraph 7 by reference to the outermost fixed points at each of which the thickness of 

sedimentary rocks is at least 1 per cent of the shortest distance from such point to the foot of the continental 

slope” could be used. In the second place, “a line delineated in accordance with paragraph 7 by reference to fixed 

points not more than 60 nautical miles from the foot of the continental slope” may be chosen. No matter what 

type of method coastal states choose, the continental shelf shall not exceed 350 nm from the baselines nor shall 

exceed 100 nm from the 2,500 meter isobath. 
38 Churchill, The Law of the Sea (n 30) 153. 
39 Article 56(a) says that the purpose is for “economic exploitation and exploration”. 
40 M Nordquist, United Nations Convention on the Law of the Sea 1982, Part IV (2013) 895. 
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under UNCLOS.41 The CPUCH, in contrast, establishes jurisdiction relating to UCH for States Parties. 

Article 9(1)(b) of the CPUCH says that, 

 

in the exclusive economic zone or on the continental shelf of another State Party: (i) States 

Parties shall require the national or the master of the vessel to report such discovery or activity 

to them and to that other State Party; (ii) alternatively, a State Party shall require the national 

or master of the vessel to report such discovery or activity to it and shall ensure the rapid and 

effective transmission of such reports to all other States Parties. 

 

This could be interpreted in two different ways. First, a national, or the master of a vessel of a 

Contracting Party, must report a discovery or activity to the Contracting Party in question. It refers to 

the jurisdiction of the flag state which requires states to ask vessels flying their flag to report findings 

and activity in respect of them. Second, it could be interpreted as coastal states’ jurisdiction as they can 

demand reports.42 Does Article 9(1)(b) mean territorial jurisdiction, flag jurisdiction or both? The 

answer cannot be found merely by legal context. Professor Patrick O’Keefe calls it “constructive 

ambiguity” and presumes that such ambiguity is the wish of the major States Parties. 43 

 

The CPUCH also grants power for Coordinating States to authorise any activity involving such 

heritage to prevent interference with its sovereign rights or jurisdiction.44 The sovereign rights include 

natural resources, living and non-living, on the continental shelf and economic exploration and 

exploitation, installations and structures, marine scientific research and preservation of the marine 

environment in the EEZ. Since the prerequisite of qualifying as UCH is submersion underwater for 100 

years, the link between sovereign rights, jurisdiction and UCH is self-evident, or at least, easy to be 

proved because UCH where are underwater for 100 years old are normally embedded into the seabed 

and intertwined with the environment.45  

 

The most polemic issue for any Coordinating State is the scope of the power it has. For 

example, Article 10(4) of the CPUCH says “…Coordinating State may take all practicable measures, 

and/or issue any necessary authorizations in conformity with this Convention and, if necessary prior to 

consultations…”46 Since there is no definition of “practicable measures”, it is all-powerful. 

Coordinating States may even take actions before consultations. The purpose is for the protection of 

UCH in the case of immediate danger, but this provision is at risk of being abused. 

 

(3) High seas and the Area 

 

Article 86 provides that high seas are outside of the EEZ, territorial sea, internal waters of a state or 

archipelagic waters of an archipelagic state. Generally speaking, the high seas mean a sea space outside 

the jurisdiction of any state.  

 

Traditionally, states enjoy four freedoms of the high seas: the freedom of navigation, the 

freedom of overflight, the freedom to lay submarine cables and pipelines and the freedom of fishing.47 

UNCLOS provides for two additional freedoms. They are the freedom to construct artificial islands 

and other installments on the high seas, and the freedom of scientific research of the high seas.48 

 

                                                           
41 Churchill, The Law of the Sea 1999 (n 30) 152; B H Oxman, “Marine Archaeology and the International Law 

of the Sea” (1987) 12 Columbia-VLA Journal of Law & the Arts 353 at 366; and Strati, The Protection (n 32) 

264. 
42 O’Keefe, Shipwrecked Heritage (n 7) 62-63.  
43 Ibid at 64. 
44 Article 9(5) and Article 10(3)(b) of the CPUCH. 
45 Dromgoole, Underwater Cultural Heritage (n 5) 267; and O’Keefe, Shipwrecked Heritage (n 7) 68. 
46 Article 10(4) of the CPUCH. 
47 Article 2 of the High Sea Convention (HSC). 
48 Article 87 of UNCLOS. 
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Although there are six freedoms of high seas and more importantly, high seas are in principle 

totally free, states enjoy jurisdiction over high seas in some circumstances. For example, flag states 

enjoy exclusive jurisdiction over their ships on high seas.49 Furthermore, all states enjoy universal 

jurisdiction for some special matters such as piracy.50 There is also so-called semi-universal 

jurisdiction for some issues such as slavery trade, illegal traffic in narcotic drugs and psychotropic 

substance, unauthorised broadcasting, ships of uncertain nationality and marine pollution ships.51 Due 

to the lack of prohibitory rule of UNCLOS, marine archaeological activities should be considered as a 

prima facie a part of the freedoms of high seas.52 However, such freedom is unregulated in UNCLOS. 

Although Article 303(1) says, “states have the duty to protect objects of an archaeological and 

historical nature found at sea and shall cooperate for this purpose”, there are no concrete rules for the 

protection of UCH. The CPUCH, therefore, tries to find another way to enhance the protection. 

 

In the Area, the legal nature of UCH is controversial. The relationship between UCH, 

resources and “the common heritage of mankind” is confusing.53 Article 133 defines “resources” in the 

Area as “all solid, liquid or gaseous mineral resources in situ in the Area at or beneath the seabed, 

including polymetallic nodules.” 54 Obviously, UCH cannot be interpreted as the resources from the 

context. The International Law Commission also mentioned that shipwrecks are not natural 

resources,55 and the International Seabed Authority (henceforth ISA) is not responsible for that 

“resource.”56 Furthermore, UCH may not be “the common heritage of mankind.” Article 149 only says 

UCH will be “for the benefit of mankind as a whole” and avoids using the term “the common heritage 

of mankind.” This implies that the legal nature of UCH and of “the common heritage of mankind” 

differs. In conclusion, UNCLOS only points out the importance of protecting UCH in the Area, but 

many questions remain.  

 

The CPUCH provides a system to fill this gap. Article 11(1) firstly emphasises the duty for 

flag states to control their vessels in order to protect UCH.57 Article 12 introduces the system of the 

Coordinating State. Articles 11(2) and 12(2) show that UNESCO is the main international organisation 

for UCH, although ISA shall be kept informed. Articles 11(4) and 12(2) express that states with links 

                                                           
49 Article 92 of UNCLOS. 
50 Article 100 of UNCLOS. 
51 The reason to use the term of “semi-universal” is because states have jurisdiction for some matters with 

limitations. For example, coastal states do not have full judicial jurisdiction for slave trades but enjoy partial 

jurisdiction. See Article 111 of UNCLOS.  
52 Strati, The Protection (n 32) 217. 
53 The question of whether or not cultural heritage is “the common heritage of mankind” has been long debated. 

This issue is complex and beyond the scope of this article, as such, it will only be described briefly. The idea of 

“the common heritage of mankind” is from res omnium communes, which is a legal concept from Roman law, 

meaning that common things should be shared and non-occupied.  The Law of the Sea and the International 

Space Law subsequently adopted this idea to the Area and the Moon. Among those treaties, the meaning of “the 

common heritage of mankind” is clear: the absence of sovereignty is the main prerequisite for it. However, when 

some scholars try to extend this idea to cultural heritage, it becomes controversial. Since cultural heritage is 

usually involved in sovereignty matters, it does not have same legal nature as the Area and the Moon. See G 

Nicholson, “Common Heritage of Mankind and Mining: An Analysis of the Law as to the High Seas, Outer 

Space, the Antarctic and World Heritage” (2002) 6 New Zealand Journal of Environmental Law 177 at 196; and 

C Forrest, “Cultural Heritage as the Common Heritage of Humankind: a Critical Re-evaluation” (2007) 40(1) The 

Comparative and International Law Journal of Southern Africa 124 at 141-144. For more information see, A 

Strati, “Deep Seabed Cultural Property and the Common Heritage of Mankind” (1991) 40 International and 

Comparative Law Quarterly 859; and C Joyner, “Legal Implications of the Concept of the Common Heritage of 

Mankind” (1986) 35 International and Comparative Law Quarterly 190. 
54 Article 133 of UNCLOS. 
55 UN GAOR Supp (No 9), at 11, UN Doc A/3159 (1956), cited by Dromgoole. See Dromgoole, Underwater 

Cultural Heritage (n 5) at 261. 
56 The present international law and practices show that ISA is not the organisation for UCH. Ibid at 261. 
57 Flag states play more important roles in high seas and the Area than in the EEZ and continental shelf because 

jurisdiction for coastal states in high seas is almost non-existent. However, the problem of flag of convenience is 

also a serious issue. See O’Keefe, Shipwrecked Heritage (n 7) 64.  
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to the historical origin of UCH will have preferential rights and can be Coordinating States which lead 

the task of protecting UCH regardless of where it is located. 

 

The CPUCH regime for the Area may dovetail with Article 149 of UNCLOS because the 

Coordinating State should act for the benefit of humanity as a whole while respecting the preferential 

rights.58 However, the conflict between those two conventions is obvious. From the conservative point 

of view, the traditional freedom of high seas is sacred and inviolable. Therefore, UNESCO cannot 

create a new convention which regulates a new jurisdiction not contained in UNCLOS. In contrast, 

reformers might argue that the legal status of the high seas is not permanent but rather is subject to 

change over time. Therefore, there is no reason to limit a new convention.59 

 

To sum up, UNCLOS establishes various areas: internal waters, territorial sea, contiguous 

zone, exclusive economic zone, continental shelf, high seas and the Area. Based on UNCLOS, coastal 

states can only have jurisdiction for UCH up to the boundary line of their contiguous zone: twenty-four 

nautical miles from the baseline of coastal states. However, the CPUCH grants coastal states 

jurisdiction to manage UCH outside the contiguous zone. Although Article 2(8), Article 2(11) and 

Article 3 of the CPUCH limit themselves as a supplement of UNCLOS, many states remain convinced 

that this type of regulation will re-construct international customs. That is the so-called “creeping 

jurisdiction”.60 

 

 

E. THE IMMUNITY FOR NON-COMMERCIAL GOVERNMENT SHIPS AND 

WARSHIPS 
 

Sovereign immunity can be explained in two different ways: the absolute immunity approach and the 

restrictive immunity approach.61 The absolute immunity approach means that sovereignty is 

completely immune from other jurisdiction in all situations. However, when states engage in 

commercial business, the anomalies of such an approach become apparent because state-owned 

companies will have an unfair advantage owing to their immunity. Therefore, the restrictive approach 

became more popular, whereby immunity fails in some circumstances. For example, Article 1(8) and 

Article 13 of the CPUCH, and Article 96 and Article 97 of UNCLOS limit the definition of state-

owned ships as being “non-commercial”.  

 

Customary law and treaty law confirm sovereign immunity for non-commercial government 

ships and warships (henceforth “government ships” when specific distinction is not discussed). For 

example, Article 8 of the Convention on the High Seas (1958) states that “warships on the high seas 

have complete immunity from the jurisdiction of any state other than the flag state”. Articles 32, 95 

and 236 of UNCLOS confirm this position.62  

 

If it is indisputable that government ships have sovereign immunity, one problem is inevitable: 

If a government ship sinks and becomes a sunken state craft, is there any sovereign immunity? Some 

                                                           
58 Dromgoole, Underwater Cultural Heritage (n 5) at 296. 
59 Ibid at 265, 298. 
60 Strati, The Protection (n 32) 261 and D Bederman, “The UNESCO Draft Convention on Underwater Cultural 

Heritage: A Critique and Counter-Proposal” (1999) 30 Journal of Maritime Law and Commerce 331 at 338-341.  
61 M Shaw, International Law (2003) 625-631. 
62 Article 32 of UNCLOS “With such exceptions as are contained in subsection A and in Articles 30 and 31, 

nothing in this Convention affects the immunities of warships and other government ships operated for non-

commercial purposes;” Article 95 of UNCLOS says “Warships on the high seas have complete immunity from 

the jurisdiction of any state other than the flag state”, and Article 236 of UNCLOS states “the provisions of this 

Convention regarding the protection and preservation of the marine environment do not apply to any warship, 

naval auxiliary, other vessels or aircraft owned or operated by a state and used, for the time being, only on 

government non-commercial service.” However, it does not mean that states are not responsible for the damage 

caused by their ships. For instance, Article 31 of UNCLOS says “Responsibility of the flag state for damage 

caused by a warship or other government ship operated for non-commercial purposes.”  
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commentators posit that since a sunken ship is no longer a “ship”, there is no place for the application 

of sovereign immunity,63 while others argue that sunken vessels have the same status as ships.64 An 

altogether different point of view is also conceivable. Sunken ships may not satisfy the definition of a 

“ship”, but states retain property rights, hence sovereign immunity will continue to apply.65 

 

This problem is a hotly debated issue in the context of the CPUCH depending on the marine 

zone in question. In respect of the territorial sea, Group 77 commonly rejected any idea of any duty on 

the part of coastal states related to matters that come under the sovereignty of third states. Therefore, 

the obligation of coastal states to “inform” or “consult” flag states is debated.66 It is also arguable that 

EEZ and continental shelves are not part of the sovereign area and, therefore, the flag state of 

government ships should enjoy priority.67  

 

 

F. THE APPLICATION OF THE LAW OF SALVAGE68 
 

Salvage operation means any act or activity undertaken to assist a vessel or any other property in 

danger in navigable waters or in any other waters whatsoever.69 The law of maritime salvage is a legal 

framework to deal with this type of issues. The general process of salvage could be described as the 

following two statements: first, salvagers will be entitled to a reward if they rescue any property in 

danger at sea; second, in order to secure the reward, salvagers may exercise the rights of in rem 

(maritime lien). This means that salvagers have the right to retain the property of the debtor until such 

time as the reward is paid.  

 

The right to be rewarded for salvage at sea under common law has a long historical 

development. In England, shipwrecks are Crown property. Until 1275, Statute of Westminster I 

indicated that the owner should reward salvagers in order to retain ownership.70 The first recorded 

salvage dispute dates from 1601.71 After the case, England codified many different acts dealing with 

salvage matters.72 Salvage law was essentially domestic law even though it had great importance due to 

the extensive territory of the British Empire. It eventually becomes an international matter, leading the 

international community to codify the tenets of salvage law into a unified treaty: the Convention for the 

Unification of Certain Rules of Law respecting Assistance and Salvage at Sea (henceforth, 1910 

                                                           
63 Dromgoole, Underwater Cultural Heritage (n 5) 137; L Caflisch, “Submarine Antiquities and the International 

Law of the Sea” (1982) 13 Netherlands Yearbook of International Law 3 at 22. 
64 From this point of view, if a government ship becomes UCH, it is still a state-owned ship and immunity 

applies. See Strati, The Protection (n 32) 220. 
65 F A Eustis III, “The Glomar Explorer Incident: Implications for the Law of Salvage” 16 Virginia Journal of 

International Law (1975) 177-185; and Dromgoole, Underwater Cultural Heritage (n 5) at 138. 
66 Garabello, “The Negotiating History” in Garabello & Scovazzi, The Protection (n 21) 89 at 135. 
67 Ibid at 151. 
68 In this article, salvage law includes the law of finds. Generally speaking, the law of finds applies to land whilst 

the law of salvage relates to the sea. Since this article only analyses underwater matters, the law of salvage 

incorporates the law of finds. See Dromgoole, Underwater Cultural Heritage (n 5) 171-172; G Brice, “Salvage 

and the Underwater Cultural Heritage” (1996) 20 Marine Policy 337 at 341; and O Varmer et al, “United States: 

Responses to the 2001 UNESCO Convention on the Protection of the Underwater Cultural Heritage” (2010) 5 

Journal of Maritime Archaeology 129 at 133. 
69 Article 1(a) of the ICS. 
70 Statute of Westminster I (England) Act 1275. 
71 Constable v Gamble (Sir Henry Constable’s Case) (1601) 5 Co Rep 106a. See W Kennedy et al, Kennedy's law 

of salvage (1985) para 73. 
72 For example, the Act of 1713, the Act of 1753, the Act of 1809, the Frauds by Boatmen Act 1813, Frauds by 

Boatmen Act 1821, Admiralty Court Act 1840, Wreck and Salvage Act 1846, Merchant Shipping Act 1854, 

Admiralty Court Act 1861, Naval Agency and Distribution Act 1864, County Courts Admiralty Jurisdiction Act 

1868 and Merchant Shipping Act 1894. Ibid at paras 92-104. 
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Salvage Convention).73 However, this Convention does not concern the relationship between salvage 

and UCH. 

 

The lack of international regulation encourages the development of case law relating to salvage 

and UCH in the United States.74 Followed by those cases, some principles are established. For 

example, salvagers must be heedful of the protection of UCH or their reward will be reduced or lost.75 

While this may appear to be acceptable, relying on salvagers to protect UCH has been criticised by 

archaeologists.76 After all, it is easy to imagine that salvagers concern themselves with business rather 

than with the cultural and archaeological value of UCH. As a result, many states begin to expressly 

exclude the application of salvage law to UCH, while others retain it.77  

 

This conflict eventually led to a compromise in the 1989 International Convention on Salvage 

(ICS), which is the most authoritative international convention specifically for salvage matters.78 Two 

legal concepts of ICS differ from the 1910 Salvage Convention regarding to UCH. First, the title of the 

1910 Salvage Convention includes both assistance and salvage. It is a combination between “the law of 

assistance” and “the law of salvage”. The idea of assistance derives from civil law, whereas the idea of 

salvage derives from common law. The two concepts are different: assistance is remunerated whether 

it is successful or not; salvage rewards depend on a “no cure, no pay” principle which means that if 

salvage operations fail, there will be no reward.79 Second, only ICS mentions UCH because the 

concept of cultural heritage and the idea of UCH developed more fully after 1910.80  

                                                           
73 Since this Convention and its 1967 Protocol to Amend the Convention for the Unification of Certain Rules of 

Law Relating to Assistance and Salvage at Sea have no provision relating to UCH, the recent treaty of the 1989 

International Convention on Salvage is more considerable. However, both the 1910 Salvage Convention and 

1989 International Convention on Salvage are in force now. See D Bederman, “Historic Salvage and the Law of 

the Sea” (1998) 30(1) The University of Miami Inter-American Law Review 99 at 110. 
74 Scovazzi analyses many cases in the application of “salvage law and other rules of admiralty” to underwater 

cultural heritage. See T Scovazzi, “The Application of “Salvage Law and Other Rules of Admiralty” to the 

Underwater Cultural Heritage: Some Relevant Cases” in Garabello & Scovazzi, The Protection (n 21) 19 at 19. 

For more examples, Treasure Salver, Inc v Unidentified, Wrecked and Abandoned Sailing Vessel, 408 F Supp 

907 (D Fla 1976), aff’d, 569 F.2d 330 (5th Cir 1978); Cobb Coin Co v Unidentified, Wrecked and Abandoned 

Sailing Vessel, 549 F Supp 540, 561 (SD Fla 1982); Klein v Unidentified, Wrecked and Abandoned Sailing 

Vessel, 568 F Supp 1562 (SD Fla 1983); Klein v Unidentified, Wrecked and Abandoned Sailing Vessel, 758 F 2d 

1511 (11th Cir 1985); Chance v Certain Artifacts Found and Salvaged from the Nashville, 606 F Supp 801 (D 

Geo 1985); Columbus-America Discovery Group, Inc v Unidentified, Wrecked and Abandoned Sailing Vessel, 

742 F Supp 1327 (ED Va Aug 14, 1990) and RMS Titanic, Inc v Wrecked and Abandoned Vessel 435 F.3d 521, 

524 (4th Cir 2006). 
75 Traditionally, six factors affect the amount of rewards (Blackwall factors). After the case of Columbus-

America, a seventh factor must also be considered: the degree to which the salvager has protected the 

archaeological and historical object. See Dromgoole, Underwater Cultural Heritage (n 5) 190. 
76 O Varmer, “The Case Against the Salvage of the Cultural Heritage” (1999) 30 Journal of Maritime Law and 

Commerce 279 at 279. 
77 Some states exclude the application of salvage law for UCH such as Canada, Cyprus, Denmark, Iran, Mexico, 

Morocco, Norway, Portugal, Saudi Arabia, the Seychelles and Tunisia, while the United States, China and the 

United Kingdom do not totally exclude salvage law. See J Nafziger, “Historic Salvage Law Revisited” (2000) 31 

Ocean Development & International Law 81 at 81-96; and C Forrest, “Has the Application of Salvage Law to 

Underwater Cultural Heritage Become a Thing of the Past?” (2003) 34 Journal of Maritime Law and Commerce 

303 at 309-349. However, even those states do not exclude the application of salvage law for UCH, their courts 

become in favour of the value of UCH. See Ibid at 301. 
78 There is only one provision for salvage in UNCLOS. Article 303(3) says “Nothing in this article affects the 

rights of identifiable owners, the law of salvage or other rules of admiralty, or laws and practices with respect to 

cultural exchanges”. However, it does not relate to UCH. 
79 U Drobnig et al, International Encyclopedia of Comparative Law 12 (2010) 96. 
80 The idea of the protection of UCH was merely in embryo around 1910. For example, Article 27 of Hague 

Regulation 1899 and 1907 provides “In sieges and bombardments all necessary steps must be taken to spare, as 

far as possible, buildings dedicated to religion, art, science, or charitable purposes, historic monuments…” It was 

only a slogan to avoid attacks on buildings containing art, rather than a practical measure. The meaning of its 



 

127 

 

 

The scope of ICS extends to all property in the sea.81 Two articles relate specifically to UCH. 

First, Article 13 of ICS refers to the criteria for fixing the reward.82 Although courts in the United 

States consider the protection of UCH to be one of the factors relevant to calculating the reward, no 

similar concern is evident in Article 13. Second, Article30 (1)(d) of ICS refers to the possible 

reservation “when the property involved is maritime cultural property of prehistoric, archaeological or 

historic interest and is situated on the sea-bed.” This provision means two things. First, salvage law 

applies to UCH. It is quite clear. If salvage does not apply for UCH, there is no reason for States 

Parties to claim their reservation. Second, States Parties have the right to make reservations.  

 

CPUCH does not adopt the same approach as ICS. From the beginning, the Buenos Aires Draft 

Convention on the Protection of the Underwater Cultural Heritage from International Law Association 

(1994) had excluded salvage law from applying to UCH. Italy and Greece supported the exclusion 

strongly.83 Most states preferred to take the same stance because civil law is not known for recognizing 

any relationship between salvage and UCH. Finally, the CPUCH excludes salvage activities unless 

such activities have been (a) authorised by the competent authorities; (b) are in full conformity with 

this Convention; and (c) it can be ensured that any recovery of the underwater cultural heritage 

achieves its maximum protection. However, ICS accepts the application of salvage law to UCH unless 

States Parties make a reservation. The principle and exception are reversed. Since the two conventions 

have similar legal effects, the implications of the conflict between ICS and the CPUCH remain unclear. 

Whereas ICS leaves the decision on making a reservation up to the States Parties to decide, the 

CPUCH permits the reservation but also sets requirements for states.84 In the case that UCH is found in 

an overlapping jurisdictional space and the relevant states have different regulations, the conflict can 

be almost impossible to resolve.  

 

 

G. FUTURE DIRECTION 
 

Among these three legal conflicts, the CPUCH represents a compromise that precludes both coastal 

states and flag states from assuming full management over UCH. It does not accept salvage law, but 

does not exclude it either. It exempts warships and other government ships or military aircraft from the 

duty to report, but states are not satisfied with this state of affairs.85 The result is that neither those who 

desire more rights and obligations from the CPUCH, nor those who want less are happy.86 UNESCO 

perhaps needs to consider a fresh approach to the CPUCH. If so many states distrust certain provisions, 

why not open the option of a reservation? It is very interesting that the CPUCH is the only UNSECO 

Convention which does not allow for a reservation.87  

                                                                                                                                                                                     

terms was also unclear. In 1954, the first convention specifically for the protection of “cultural property” 

appeared. 
81 Article 1(b) of ICS says “Vessel means any ship or craft, or any structure capable of navigation.” 
82 Article 13 of ICS lists ten criteria to evaluate rewards: Criteria for fixing the reward: (a) the salved value of the 

vessel and other property; (b) the skill and efforts of the salvors in preventing or minimizing damage to the 

environment; (c) the measure of success obtained by the salvor; (d) the nature and degree of the danger; (e) the 

skill and efforts of the salvors in salving the vessel, other property and life; (f) the time used and expenses and 

losses incurred by the salvors; (g) the risk of liability and other risks run by the salvors or their equipment; (h) the 

promptness of the services rendered; (i) the availability and use of vessels or other equipment intended for 

salvage operations; (j) the state of readiness and efficiency of the salvor's equipment and the value thereof. 
83 See G Carducci, “The Crucial Compromise on Salvage Law and the Law of Finds” in Garabello & Scovazzi, 

The Protection (n 21) 193 at 194.   
84 Article 4 of the CPUCH. 
85 Garabello (n 21) at 110-111, and 156-157. 
86 For example, Greece wishes to have archaeological zone of twenty-four nm. The Netherlands, the UK and the 

United States wish to reduce the power of Coordinating States. Ibid at 137-138. 
87 Article 30 of the CPUCH says except for Article 29, states cannot make reservation. However, the draft from 

the International Law Association allowed reservations. During the negotiations, Turkey, the United States and 

the Russian Federation were in favour of admissibility of reservations while several other states such as Italy, 
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Reservations are an effective way in which to increase the number of States Parties.88 Take the 

1970 Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of 

Ownership of Cultural Property (henceforth 1970 Convention) and the 1995 UNIDROIT Convention 

on Stolen or Illegally Exported Cultural Objects (1995 Convention) as examples. The first does not 

prohibit reservations, while the second does not permit them. Although both conventions address the 

same issue, the “return, restitution and repatriation of movable cultural heritage”, the first has 127 

States Parties, while the second has 37.89 Prohibition on reservations may not be the only reason for the 

difference in signatures, but it is an important factor.90 

 

Indeed, reservations may produce some legal problems among states. For example, the United 

States submits too many “understandings” and therefore Mexico does not consider itself to be bound 

relating to the United States in the 1970 Convention.91 However, if France, Germany, the Netherlands, 

Norway, Russia, the United Kingdom and the United States had ever wished to make a reservation in 

the CPUCH,92 the prohibition on reservations is preventing them from stepping on board. 

                                                                                                                                                                                     

Greece, Egypt, France, Belgium and Spain argued that any reservation could jeopardise the CPUCH. Ibid 177-

178. 
88 Some questions such as “What reservations should be made?” and “What is the procedure of amending?” are 

also important but they are not in the scope of this article.  
89 C Forrest, International Law and the Protection of Cultural Heritage (2010) 132. The list of States Parties is 

available at: http://www.unidroit.org/status-cp. 
90 Ibid at 218. Other reasons include the burden of proof of due diligence on the buyer, the limitation period to 

claim damages, and that the fact that an individual can be a claimant. 
91 Ibid at 191. 
92 Garabello (n 21) at 177. 

http://www.unidroit.org/status-cp
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A. INTRODUCTION 
 

The artists’ resale right (ARR) is not a product of modernity, its origins can be traced back to late 19th 

century France. The droit de suite, as it was then known, was as much a welfare right as it was a 

response to the failures of the French droit d’Auteur system to adequately reward visual artists for 

their creative endeavours.1  

 

 Today, the success of the ARR may be attested to by its prominence in international law.  

This expansion however did not result in a uniform adoption of the right by Civil Law and Common 

Law systems. Each adopting state amended the right to fit its national intellectual property rights 

model.  The adoption of the right by Common Law systems unfamiliar with the nature of Civil Law 

“author’s rights” resulted in certain anomalies. This article will argue that the greatest failure of the 

artists’ resale right resulted directly from it being framed as a “copyright” as opposed to an “author’s 

right” as understood in the Civil Law tradition. The conceptualisation of the right as forming part of 

the “copyright and related rights” family required EU legislators to view the nature and utility of the 

right within very narrow strictures. Under this construction, all Civil Law welfare ideations were 

replaced with strict utilitarian notions reflective of contemporary copyright architecture.  

 

 This article will explicate how over a century of conceptual morphing has resulted in an 

Artists’ Resale Right Directive2 that in no way reflects its French origins and more importantly fails to 

achieve its functional task: to alleviate the condition of the “starving artists” and provide adequate 

reward for visual artists commensurate with that of comparative creators. 

 

 

 

 

                                                           

* PhD student, University College Cork. 
1 It was a remedial, corrective response to the shortcomings of the French authors rights system. For more on the 

social nature of the droit de suite see L Becker and P Huber, The Droit de Suite (1995) at 32. 
2 Directive 2001/84/EC of the European Parliament and of the Council of 27 September 2001 on the resale right 

for the benefit of the author of an original work of art L.272/32 OJ 13.10.2001. 
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B. HISTORY 
 

Albert Vaunois first introduced the concept of the droit de suite for visual artists in an article 

published in the Chronique de Paris in 1893.3  A French attorney, Edouard Mack, then raised the issue 

of the droit de suite in his 1896 report to the Berne Congress of the International Literary and Artistic 

Association.4  The Societe des Amis du Luxembourg was formed in Paris in 1903 with the specific 

purpose of enacting the droit de suite into law.5  Its draft proposal issued one year later, serving as the 

basis for the French Act of 1920, it being the first legislative enactment of its kind. The right slowly 

spread for a time across Europe, with Belgium adopting the right in 1921, Czechoslovakia in 1926, 

Poland in 1935, Italy in 1941. The right attained an international dimension in 1948 when it was 

adopted by the Brussels Conference of the Berne Convention, now forming part of the WIPO6 

framework, however it was not until the block adoption by the European Union over fifty years later 

that the right gained some momentum.7  

 

 The EU’s decision to harmonise the ARR was prompted by a decision of the CJEU. In joined 

cases C-92/92 and C-326/92, otherwise known as the Phil Collins case, the court ruled that member 

states rules on reciprocity could no longer be used to discriminate against non-nationals on the 

grounds of nationality. The case resulted in a process of identifying trade distortions caused by 

member state’s intellectual property systems. The EU Commission, in its 1991 Green Paper on 

Copyright and Neighbouring Rights, recommended an investigation into the operation of the droit de 

suite in member states.8 That which followed was a five-year consultation process culminating in a 

proposal for a Resale Right Directive.9 The drafting process, which began in 1996, concluded with the 

Resale Right Directive 84/2001/EC being signed into law on 21 September 2001.10 The Directive 

entered into force on 1 January 2002.11 Consequently, member states had until 1 January 2006 to 

apply the Directive.12 Member states that did not previously recognise the right had until 1 January 

2010, and where necessary, 1 January 2012 to extend the right post-mortem – to artists’ legatees.13 

 

 

C. THE RESALE RIGHT – WHAT, WHY HOW? 

 

(1) What? 

 

The ARR is an intellectual property right (IPR) and is a further extension of the protection afforded by 

copyright to the creators of visual art. These rights together respond to a market failure to make 

socially beneficial activities financially viable for their creators. The ARR entitles visual artists and 

their heirs to retain an interest in all successive commercial re-sales of their artwork and receive a 

portion of the selling price.14 

 

                                                           
3 J L Duchemin, Le Droit de suite des Artistes (1948) (Thesis, Paris) 35. 
4 L de Pierredon-Fawcett, The Droit de Suite in Literary and Artistic Property, A Comparative Law Study (trans 

by L-M Valiquette) (1991) 3. 
5 Ibid.  
6 World Intellectual Property Organisation. 
7 An earlier version of this paragraph, by the author, appears in “The Droit De Suite, An Analysis Across Two 

Jurisdiction: Cross Fertilisation Towards inclusivity” (2013) 12 Cork Online Law Review 59.  
8 See European Commission “Follow-up to the Green Paper” COM (90) 584 final, Brussels, 17 January 1991. 
9 European Commission “The Proposed Resale Right Directive” COM (96) 97 final - The Commission carried 

out a number of consultation exercises based on questionnaires and public hearings in July and November 1991, 

August 1994 and February 1995. 
10 Artists Resale Right Directive (n 2) Article 14. 
11 Ibid at Article 12.     
12 Ibid. 
13 Ibid at Article 8. 
14 R E Hauser, “The French Droit de Suite: The Problem of Protection for the Underprivileged Artist under the 

Copyright Law” (1959) 6 The Bulletin of the Copyright Society of the USA 1. 
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(2) Why? 

 

The ARR was introduced to provide equitable recompense for visual artists. Traditionally, the visual 

artist had but one bite of the apple: s/he can only sell and profit from the sale of their work once. 

Hauser contends that “…the artist’s pecuniary interest is therefore sealed at the moment of the 

contract, and the work once alienated is outside his control.”15 This alone would perhaps not have 

concerned policy makers and legislators if it were not for the confluence of another factor; many great 

works go on to make collectors and subsequent owners vast fortunes while the artist receives nothing. 

Indeed, it was this inequity which captured the minds of the French public and, therefore, the French 

Assembly prior to the enactment of the 1920 Act.16 Newspapers of the day portrayed stories of artists 

and their children starving on the streets of Paris, while their paintings sold for amounts far greater 

than the original purchase price. And so the rationale behind the resale right is to allow visual artists 

to participate in the profits or fruits of their labours and to receive equal treatment in line with the 

rewards provided by copyright to other creators. The rewards available to comparative creators, such 

as writers and composers, primarily derive from the right of reproduction and performance, rights 

which do not benefit visual artists to the same extent.  

 

(3) How? 

 

In the EU the ARR Directive provides for a sliding scale royalty return of between 4% or 5% and 

0.25% on the sale price.17 The right applies only to public sales conducted by an art market 

professional working in a professional capacity. The amount is capped at €12,500 and the royalty 

amount varies depending on the sale price of the work.  

 

 

D. CHANGE OF FORM 
 

It has been observed that the ARR is one aspect of French copyright law – the droit d’auteur – but 

originally the right also contained a social welfare or maintenance element.18 Since its inception the 

right’s maintenance element has been a source of contention. Copyright law attempts to incentivise 

the production of socially beneficial goods, and in doing so strives to balance public and private 

interests: the public’s interest in accessing socially valuable works and creator’s interest in controlling 

these works. The system is designed to benefit those who create the greatest utility for society.19 So 

while copyright law benefits successful creators, it does not aim to provide a welfare or a social net 

for unsuccessful creators. Nevertheless, for many proponents of the ARR it is its welfare or 

maintenance character that defines it.20  

 

 Under today’s EU formulation of the ARR, the welfare element of the right has largely been 

expunged. While member states are free to incorporate this element into their national regulatory 

framework, the ARR Directive makes no mention of it.21 The reason for this can be traced back to the 

debates during the WIPO Berne conferences where Common Law states had difficulties in accepting 

                                                           
15 Ibid at 2.  
16 (Fr) Art 42 of Loi du 20 mai 1920 (1957 JO 2723). 
17 Artists Resale Right Directive (n 2) Article 4. 
18 R Plaisant, “The Droit de Suite” General Studies (1969) Copyright: Monthly Review of the United Bureaux 

for the Protection of Intellectual Property (BIRPI) 159-160 admits that the resale right may be “an historical 

phenomenon” with no apparent justification in copyright theory. It was enacted to satisfy a specific need – the 

starving artist – and the resulting maintenance element of the right is perhaps its trump card and most legitimate 

raison d’etre. Hence, why it should be restricted to the author and his imminent relations. 
19 A Moore, Intellectual Property and Information Control: Philosophical Foundation and Contemporary issues 

(2001) 6. See also Statute of Anne 1709 and Article I, § 8, clause 8 of the US Constitution “...to promote the 

useful arts…”.  
20 Pierredon-Fawcett, The Droit de Suite (n 4). 
21 Artists Resale Right Directive (n 2). 
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Civil Law concepts such as personality and moral rights.22 Civil Law moral rights had apparently no 

counterpart in the Common Law systems and were largely seen as incompatible with Common Law 

property concepts.23 These debates again re-emerged when the EU began the process of harmonising 

intellectual property laws across member states. In this area, adopting Civil Law concepts to fit 

Common Law systems was the equivalent of trying to fit a square block into a round hole. Indeed, the 

compromises struck by EU member states effectively shaved off many of the edges of such concepts 

to fit the majority of member states extant copyright regimes, thus creating a lowest common 

denominator resale right.24 This resulted in many important provisions of the droit de suite being 

excluded from the ARR Directive. The most obvious example being the introduction of a tapered 

royalty rate rather than a blanket 5% levy – thereby reducing the economic benefit of the right to 

artists – and a royalty cap of €12,500. It cannot be over-stated how contested the resale right was, in 

particular by states such as Ireland, the UK, Austria and the Netherlands; final agreement and 

implementation of the ARR Directive took nearly sixteen years.25 The result of which was that the 

welfare element of the right was not even raised in the Commission’s proposal for an ARR 

Directive.26  

 

 This raises the question of why the welfare element of the right was abandoned. The majority 

of IPRs are justified on the basis of rewarding and incentivising the production of creative works that 

benefit society. Nowhere in this property rights based utilitarian model is there provision for a 

redistribution of wealth.27 In essence, the defining of the ARR as a “related right” within the copyright 

rubric resulted in an extremely narrow and prescriptive conceptualisation.  In effect, form over took 

function, and the welfare elements of the right were removed to fit Common Law’s copyright 

paradigm.  

 

(1) What is the problem with this? 

 

The resultant problem is that the resale right, in its current form does not serve any meaningful 

function. While empirical data28 on the effect of implementation of the ARR Directive in the main is 

                                                           
22 See generally the debates surrounding The Berne Convention for the Protection of Literary and Artistic 

Works of 1928 and E Adeney, The Moral Rights of Authors and Performers – An International and 

Comparative Analysis (2006). 
23 See generally E Adeney, The Moral Rights of Authors and Performers (n 22); G Dworkin, “The Moral Rights 

of the Author: Moral Rights and Common Law Countries” (1994–1995) 19 Columbia VLA Journal of Law & 

the Arts  229–266; E J Damich, “The Right of Personality: A Common Law Basis for the Protection of the 

Moral Rights of Authors” (1988) 23 Georgia Law Review 1; S A Diamond, “Legal Protection for the ‘Moral 

Rights’ of Authors and Other Creators” (1978) 68 Trademark Reporter; W Grosheide, “Moral Rights” in E 

Derclaye (ed), Research Handbook on the Future of EU Copyright (2009). 
24 For an example of these debates see EU Parliament Minutes of proceedings of the sitting of Wednesday, 9 

April 1997 (97/C 132/03) OJ C 132/65 25 and Council’s Common Position adopted by the council with a view 

to the adoption of a directive of the European parliament and of the council on the resale right for the benefit of 

the author of an original work of art, draft statement of the council’s reasons. 5 June 2000, (PI 21 Culture 19 

Codec 245) 6. See also Amended Proposal for a Resale Right COM (1998) 78 final 3, Explanatory 

Memorandum s 4(d). See also Council’s Common Position adopted by the council with a view to the adoption 

of a directive of the European parliament and of the council on the resale right for the benefit of the author of an 

original work of art, statement of the council’s reasons. 5 June (draft) & 26 September 2000, (PI 21 Culture 19 

Codec 245) 6. 
25 (n 2) at 12. The sixteen-year period refers to the time between the Commission’s Follow-up Green Paper in 

1990 (published in 1991) (see n 9), which proposed a study of the resale right, and the time when the ARR 

Directive came into effect on 1 January 2006.  
26 (n 9).  
27 See generally A Moore, Intellectual Property and Information Control: Philosophical Foundation and 

Contemporary issues (2001); B Sherman and L Bently, The Making of Modern Intellectual Property law: The 

British Experience 1760 – 1911 (2003); Gosseries, Marciano and Strowel (eds), Intellectual Property and 

Theories of Justice (2008). 
28 See generally C McAndrew and L Dallas-Conte, “Implementing Droit de Suite (artists’ resale right) in 

England” (2004) Report prepared for the Arts Council of England; UNESCO Copyright Committee, “Practical 
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wanting,29 there is one consistent observable fact across all jurisdictions that have implemented the 

right. Wealthy and successful artists benefit from the resale right, not the modern day “starving 

artist”.30 The exception to the rule can be seen in Germany and Norway where a percentage of the 

resale royalty is diverted to a social welfare fund that distributes funds to needy artists.31 The failure 

of the ARR to achieve anything like its original objective is alarming, however, the simple process of 

reclassification may remedy this situation. If the right is seen as an IPR with an adjunct social welfare 

function, fulfilled through the mechanism of taxation, then the ARR may be better equipped to fulfil 

its original intended purpose.  

 

 In France during the 19th century, the “starving artist” rationale depicted the right as a social 

welfare mechanism: redistributing resources to the needy. This welfare element brought with it its 

own problems, as opponents were quick to criticise the right as an unjust tax on buyer’s property 

rights.32 Proponents of the right, eager to avoid this negative gendering, framed the right as part of the 

Civil Law personality rights theory.33 Moral rights, which sprung from this theoretical underpinning, 

protect the reputation of the author through rights of integrity and paternity. In ways the droit de suite 

shared some of the characteristics inherent in moral rights – for instance both rights were at that time 

inalienable – while also providing an economic benefit. This quietened criticisms for a time, that is 

until the French authors’ rights system became more and more engaged internationally with its 

Common Law equivalent – copyright.  

 

                                                                                                                                                                                     

aspects of the exercise of the droit de suite, including in the digital environment, and its effects on developments 

in the international art market and on the improvement of the protection of visual artists” IGC(1971)/XII/6 Paris, 

27 March 2001, section 5.4; R Kirstein and D Schmidtchen, “Do Artists Benefit from Resale Royalties? An 

Economic Analysis of a New EU Direction”, Centre for Law and Economics, available at www.uni-

saarland.de/fak1/fr12/csle/publications/2000-07_dds4.pdf accessed 25 May 2016; K Graddy, N Horowitz and S 

Szymanski “A Study into the effect on the UK Art Market of the introduction of the Artist’s Resale Right” 

(2008) IP Institute 49; B Bloch, W Damon and C Elton Hinshaw, “Visual Artists’ Rights Act of 1987: A Case 

of Misguided Legislation” (1988) 8 The Cato Journal 71; D L Booton, “A Critical Analysis of the European 

Commission's proposal for a Directive Harmonising the Droit de Suite” (1988) 2 Intellectual Property Quarterly 

165 at 173. 
29 While various studies have been carried out on the effect of the Artists’ Resale Right Directive, to date, there 

has not been a comprehensive study on the effect of the Directive since it came into full effect in 2012. As per 

Article 11 of the Directive, the EU Commission was due to follow up its 2011 report (EU Commission Report 

on the Implementation and Effect of the Resale Right Directive (2001/84/EC) Brussels, 14.12.2011) with a 

report in 2015 but to date there has been no sign from the Commission that such a report is in progress.  
30 See for example Bloch et al (n 28) at 77; Hauser (n 14); D B Schulder, “Art Proceeds Act: A Study of the 

Droit de Suite and a Proposed Enactment for the United States” (1966/7) 61 Northwestern University Law 

Review 19; M E Price, “Government Policy and Economic Security for Artists: The Case of the Droit de Suite” 

(1967/8) 77 Yale L J 1333; R Moulin, The French Art Market: A Sociological View, (trans by A Goldhammer) 

(1987).  
31 See M Gaber, “The Resale Right Directive: A Comparative Analysis of Its Implementation in Germany and 

the United Kingdom” in V Vadi and H Schneider (eds), Art, Cultural Heritage and the Market (2014) 297-318.  
32 Bérard, 1919 JO Chambre des Députés, Doc Parl, NO 2, annexe 6764, Session of September 2, 1919: “if you 

sell that work in a public sale, and since you are giving a share to the State and another to the auctioneer, you 

will also provide a modest wage to the one who created the wealth that is in your hands. The artist will collect in 

the same fashion as the tax authorities”, cited by L Malaplate, Le Droit d’Auteur (1931) at 63 et seq (Thesis, 

Paris); Duchemin (n 3) at 126: “the law of 1920, under the head of the droit de suite, imposes a special tax on 

public sales of works of art”; Pierredon-Fawcett, The Droit de Suite (n 4) at 21-22; V Ginsburg, “The Economic 

Consequences of the droit de suite in European Union” (2006) 35 (1&2) Economic Analysis & Policy 68; M 

Price, “Government Policy and Economic Security for Artists: The Case of the Droit de Suite” (1968) 77 Yale L 

J 1336; J H Merryman, “The Wrath of Robert Rauschenberg” (1993) 40 Journal of the Copyright Society of the 

USA 256; M Asimow goes further calling it a “bad tax” “…it interferes seriously with the market, produces 

negligible revenue, [and] is costly to administer …” – M Asimow, “Economic Aspects of the Droit de Suite” in 

(M Nimmer, ed) Legal Rights of the Artist (1971). 
33 See Michaélides-Nouaros, Le droit moral de L’auteur (1935), 3, as cited by Z Radojkovic, “The Historical 

Developments of Moral Rights” in Copyright (Series) (1966) v 2 169. See further A Vaunois, Le Droit d’Auteur 

(1920) 106-107; Duchemin, Le Droit de Suite des Artistes (n 3).  

http://www.uni-saarland.de/fak1/fr12/csle/publications/2000-07_dds4.pdf
http://www.uni-saarland.de/fak1/fr12/csle/publications/2000-07_dds4.pdf
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 Apart from superficial similarities, these systems were quite different in terms of their 

objective. Copyright, borne out of Bentham’s utilitarian model of rights and Locke’s property theory 

focused on incentivising production and increasing access and value for society. Authors’ rights on 

the other hand, deriving from Kant and Hegel’s human rights approach, were more centred on the 

artist as an individual rather than as a means to achieving the greatest good for society as a whole. It 

was through the slow process of internationalisation of rights in the 20th century that these 

inconsistencies became apparent. 

 

 Primarily through international agreements, such as the Berne Convention, these disparate 

systems became engaged in a dialogue centred upon defining analogous rights in each system.34 

Examples of this process, at an EU level, include the gradual adoption of Civil Law moral rights into 

the Common Law copyright rubric and a reduction in the rigor of moral rights in its native legal 

system. The ARR found itself in an uncomfortable position. The internationalisation of rights, and the 

process of defining, categorising and compartmentalising rights exposed it as neither a true moral 

right nor a copyright. Furthermore, like its 19th century equivalent – the droit de suite – any attempt to 

portray the ARR as a form of social welfare exposed it to strident criticisms of it being a tax and as 

such an unjust attack on subsequent purchasers’ property rights; a bitter pill that the Common Law 

was not quite ready to accept.35 Again, history repeated itself, by framing the ARR as a form of 

copyright with a resulting royalty, rather than as a tax, presented a much more palatable legal basis 

upon which the ARR Directive could be developed. Unfortunately, the glove never really fit and 

today we find ourselves with an ARR confined by the parameters of copyright but borne out of a 

welfare justification.  

 

This in turn exposes a great absurdity in that the ARR does not fulfil its normative function. It 

ought to provide relief for needy artists, but when conceptualised as a form of copyright it is 

hamstrung by a utilitarian framework that does not seek to redistribute wealth to those most in need. 

Hudson and Waller, agreeing with Becker,36 note that “[t]his is not surprising given that copyright 

rewards successful creators; it does not, and was never intended to act as a vehicle for the equitable 

redistribution of wealth.”37  

 

The broader and more important question, as put by Alderman, is whether as a matter of 

policy, legislators want to help struggling artists or provide an economic right that only rewards 

successful artists. As already noted, the ARR rewards artists with a buoyant secondary market for 

their work, not needy, struggling artists. Therefore, if legislators wish to provide successful artists 

with an additional source of income then resale royalties will achieve this aim. However, if the 

intention is to aid the needy or nascent career artist then “… royalties are an inappropriate mechanism 

to reallocate wealth to struggling artists.”38 As noted by Pierredon-Fawcett, in its current form the 

ARR is not designed to come to the aid of needy artists.39 

 

As previously indicated, there is overwhelming evidence to support the view that the ARR 

only benefits a tiny sub-section of visual artists – established, wealthy, successful artists and their 

heirs. The following empirical studies attest to this view. McAndrew and Dallas-Conte valued the 

French resale market to which the resale right was applicable at €76 million in 1998. This resulted in 

nearly €16 million in resale royalties.40 According to a report to the French National Assembly in 

1999, 2,000 artists benefited from the resale royalty. However, a substantial proportion of the amount 

collected (43%) went to 2 to 3% of these artists. The vast majority of artists received a royalty 

                                                           
34 EU Parliament Minutes of proceedings of the sitting of Wednesday, 9 April 1997 (n 24).  
35 M E Price (n 31).  
36 L Becker and P Huber, The Droit de Suite (1995) 31. 
37 E Hudson and S Waller, “Droit de Suite Down Under: Should Australia Introduce a Resale Royalties Scheme 

for Visual Artists?” (2005) 1(10) Media & Arts Law Review 15. 
38 E C Alderman, “Resale Royalties in the United States for Fine Visual Artists: An Alien Concept” (1992) 40 

Journal of the Copyright Society of the USA 265 at 278–9. 
39 Pierredon-Fawcett, The Droit de Suite (n 4) at 144.  
40 McAndrew & Dallas-Conte (n 28) at 23. 
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payment of around €400;41 of the top fifty artists who received a payment, 95.2% of payments went to 

their heirs.42 At around the same time in Germany, collecting societies representing 7,400 artists paid 

out royalties to only 480 visual artists, equating to just 6.4% of its membership.43  A report by Graddy 

et al on the UK art market between February 2006 and July 2007 reiterates this finding.44 It is clear 

from these figures that a small minority of artists and their heirs reap the lion’s share of the financial 

reward.45 Hence, Merryman proffers the “Robin hood in reserve” analogy – taking from the poor and 

giving to the rich.46 

 

Furthermore, the maintenance element of the right now exists in circumstances where only 

the rich are benefited.47 And the right fails its  raison d’etre – to support needy artists.48 As Price 

notes, legislative policies are better served if more, rather than fewer, citizens benefit, not vice-versa 

as in this case.49 Despite this, many supporters of the right are of the view that the ARR should not be 

discounted on the basis that those who have the most success will benefit the most.50 The challenge 

therefore faced by the EU concerning the current ARR model is how it can be reformed to equitably 

distribute resale royalties throughout the European art community and not just to a wealthy minority. 

 

 

E. OTHER RESALE RIGHT MODELS – THE NORWEGIAN & GERMAN MODELS 

 

Both Norway and Germany have alleviated the effects of the EU ARR Directive by including a 

welfare element into their regulatory framework. The ARR in these jurisdictions combines the 

                                                           
41 In 1998, France sold the most Droit de Suite eligible items in the EU, with a total of around 9,000 items worth 

522.9 million FFr or 76.2 million Euro. This represents around 7% of auction sales and 3% of total sales in the 

French art market, and 42% of sales eligible for Droit de Suite in the EU. France collected the most Droit de 

Suite in the EU in 1998 at around 15.7 million FFr or 2.3 million Euro. ADAGP reports administrative costs of 

20%; the maximum amount of Droit de Suite distributed to artists was therefore approximately 12.6 million FFr 

or 1.8 million Euro. ADAGP’s figures for 1999 state that the society collected 13.7 million FFr worth of Droit 

de Suite of which 11.0 million FFr was distributed to artists (ADAGP, 2000). 
42 Ginsburg (n 32). 
43 Ibid. Citing the declaration of Norbert Lammert of the German Parliament, and Culture and Media spokesman 

of the CDU/CSU parties.   
44 Graddy et al (n 28) at 47: “In the period 15 February 2006 – 31 July 2007 surveyed in our research, 86% of 

ARR [Artists’ Resale Right] liable sales commanded just 31% of ARR payments by value; the remaining 14% 

of sales accounted for 69% of payments by value. Indeed, this distribution is even more extreme if one considers 

that while close to one third of all ARR eligible art occurred in the lowest price band (€1,000 – €3,000), this 

represented only approximately 1% of all eligible art by value; in stark contrast to this, 47% of ARR eligible 

sales by value were accounted for in only 72 artworks, or 2% of eligible art by volume.” See also Froschauer 

Report to the UK Antiques Trade Gazette (2008): “In the first 19 months since the implementation of ARR in 

the UK just over 1,000 artists benefited from royalty payments. Of these only half were British. Just under one 

third of all artists benefited exclusively from lowering the qualifying threshold from €3,000 to €1,000. Of all the 

British artists who benefited, only 41% did so by lowering the threshold, less than half of those suggested by 

supporters of the levy. 20% by number and 40% by value of royalty payments were paid to the top 20 artists, 12 

of which are British. The estimated cost to the British art market to administer ARR is between 3% and 5% of 

the overall royalties collected.” 
45 C Banternghansa and K Graddy, The Impact of the droit de suite in the UK: An Empirical Analysis (2010) 47. 
46 Merryman (n 32) at 255.  
47 Plaisant (n 18) at 159-160.  
48 McAndrew & Dallas-Conte (n 28) 19. 
49 Price (n 30) at 1352. 
50 M B Reddy, “Why American Fine Artists Should have the Right to a Resale Royalty” (1995) Loyola of Los 

Angeles Entertainment Law Journal 531. On the other hand, N Kawashima “The droit de suite controversy 

revisited: context, effects and the price of art” (2006) 3 Intellectual Property Quarterly 236 suggests that had the 

resale right been applicable to UK and US auction sales in 2005 then an additional 8,423 visual artists would 

have benefited from the right. Furthermore, the size and value of the contemporary art market in the US far out-

weighs that of Europe, a point which is often overlooked.  That being so, the adoption of resale right legislation 

by countries such as China and US would dramatically increase the number of living artists that benefit from the 

resale right. This would certainly help legitimise the function role of the resale right. 
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previously considered irreconcilable elements of IPRs and tax. The Norwegian and German solutions 

revolve around the dialectic of taxes and IPRs to create a resale right that benefits a greater proportion 

of the visual arts community.  

 

(1) Norway 
 

In Norway the social welfare function of the ARR is administered by the “Relief Fund for Visual 

Artists” – Bildende Kunstneres Hjelpefond (BKH). The ARR is protected in Norwegian Law under 

Section 38c of the Norwegian Copyright Act.51 Just like the early French model as it applied to gallery 

sales and the German model, the Norwegian model bifurcates revenues into a social fund as well as 

providing entitled artists to their royalties. The Fee on Sale of Visual Art Act of 1948,52 established 

the “Relief Fund” which obliged buyers of art to pay a fee of 5%, supplemental to the sale price, 

provided the sale price surpassed the threshold of 2,000 NOK.53 Today the BKH or “Relief Fund” 

administers this art tax (Kunstavgiften) and has done so for over fifty years. The tax is applied to all 

sales of art and not just resales.54 While the tax is based on the concept of the resale right, it is more of 

a cultural political tool since the tax that is collected is distributed mainly to living artists on a 

collective basis (as scholarships, funds etc.).  

 

Norway implemented the ARR Directive in 2007, since its inception the resale right has been 

subject to compulsory collective management.55 The Norwegian Visual Artists Copyright Society 

(Billedkunst Opphavsrett I Norge) (BONO), a state appointed collecting society, collects royalties 

from the “Relief Fund” for works subject to the ARR. Art dealers are obliged to collect the fee and 

send it to BKH and in turn BONO collects on behalf of members as well as non-members. After the 

amounts have been collected, royalties are paid out to artists whose works have been resold.56 The 

fund has distributed over €30 million since its creation. 

 

(2) Germany 

 

Although Germany was one of the first countries to consider implementing the droit de suite,57 the 

right did not enter the German statute books until 1965 and is protected under section 26 of the 

German Copyright Act.58 When the droit de suite – or Folgerecht59, as it is referred to – was enacted, 

                                                           
51 Copyright Act (Act No 2 of May 12, 1961, relating to Copyright in Literary, Scientific and Artistic Works, as 

last amended by Act No 103 of June 19, 2009) available from WIPO webpage 

http://www.wipo.int/wipolex/en/details.jsp?id=11086 accessed 21 January 2016. See 

http://www.wipo.int/wipolex/en/details.jsp?id=9661 for English translation of s 38c. 
52 See Norwegian Statute of November 4, 1948, “Fee on Sale of Visual Art a.o. - Lov om avgift på offentlig 

omsettning av billedkust” (1948), cited in M Heikkinen & the Arts Council of Finland, The Nordic Model for 

Supporting Artists Research, Reports of the Arts Council of Finland No 26 (2003) 90. 
53 See BKH website http://kunstfond.no/index.php/about-bkh accessed 21 January 2016.  
54 Applicable works include copyright-protected as well as non-protected works, first sales (including works 

sold in commission for the artist), as well as works that are resold. 
55 The Artists Resale Right is regulated under s 38c of the Norwegian Copyright Act 1961 as amended by Act 

No 103 of June 19, 2009. 
56 See BKH website http://kunstfond.no/index.php/about-bkh accessed 21 January 2016. 
57 For a detailed and extensive history of the development of the folgerecht, see Max-Planck-Institute, “The 

Droit de Suite in German Law” in M Nimmer (ed), Legal Protection for the Artist VI-35 (1971) ch VI 13–34.  
58 See German Copyright Act of 1965 [BGBI.I 1273] §26, reprinted in F-K Beier and G Schricker, German 

Industrial Property Copyright and Antitrust Laws, 6 (IIC Studies in Industrial Property and Copyright Law) 

(1983) 121. For a full history of the legislative process in Germany, see The Register of Copyrights of the 

United States of America, The Droit de Suite: The Artist’s Resale Royalty (A Report of the Register of 

Copyrights) (1992) 35-38. 
59 Other terms proposed included: Nachgangsrecht (right of pursue), Wertzuwachsanspruch (right on increase in 

value), Beteiligungsrecht (participation interest), Zuwachsgebühr (growth fee), Tantiemenrecht (royalty right), 

Tantiemenanteil (royalty share) and Urheberanteil (author’s share). See M Nimmer, “The droit de suite in 

German Law” (1968) reprinted in Nimmer (ed), Legal Rights of the Artist (n 57). 

http://www.wipo.int/wipolex/en/details.jsp?id=11086
http://www.wipo.int/wipolex/en/details.jsp?id=9661
http://kunstfond.no/index.php/about-bkh
http://kunstfond.no/index.php/about-bkh
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it imposed a 5% statutory royalty rate and included a social welfare scheme.60 This scheme contains a 

number of component parts and primarily pursues two objectives: to provide pension entitlements to 

qualifying artists and to support contemporary fine art.61  

 

On 29 September 1980 VG Bild Kunst,62 a collective management organisation (CMO) 

completed a blanket agreement with the Association of German Art Dealers and Auctioneers 

(BVDG).63 The agreement effectively replaced64 the statutory 5% resale royalty rate with a blanket 

levy.65 The agreement covers both the droit de suite and the art trade’s contribution to the German 

social security system.66 Under the agreement BVDG must report all sales to the commonly instituted 

independent body, Ausgleichsvereinigung Kunst (AV Kunst), which calculates the sum due to artists 

and their successors.67 Under the agreement the levy is calculated as a lump sum from sellers who pay 

a percentage of their annual net sales of art created after 1900.68 The lump sum is calculated as a 

percentage of the volume of sales ranging between 0.8% and 1.3% for galleries and 1.3% to 3% for 

auction houses.69 The sum forms part of the tax declarations that each auctioneer and gallery has to 

provide to the German tax authorities.70 The levy is divided equally into two parts, one dealing 

specifically with resale royalties and the other with the contributions due to the Kunslter Sozialkasse71 

(KSK).72  The AV Kunst transfers the collected royalties to the collecting society VG Bild-Kunst, 

which then distributes the levies due to artists under their distribution scheme.73 VG Bild-Kunst 

applies a 10% administration fee before paying obligatory deduction to two separate funds – Stiftung 

Sozialwerk & Stiftung Kulterwerk.74 These funds serve two very different purposes. The Sozialwerk 

scheme is a separate and additional social security bond scheme which is designed to aid artists who 

do not qualify for the official state pension scheme and “artists in need”.75  The main recipients are 

elderly artists who do not receive adequate monthly support and who are not entitled to a pension 

under the Artists’ Social Fund (Kunstler Sozialkasse).76 Recipients also include “artists in need” and 

                                                           
60 See US Register of Copyright Report (n 58) at 44.  
61 See K Lubina and H Schneider “One Year and Millions of Euros Later: Taking Stock of the Implementation 

of the European Directive 2001/84/EC on Droit de Suite” in Demarsin, Schrage, Tilleman and Verbeke (eds), 

Art & Law (2009) 309. 
62 Bild-Kunst is an artists’ rights licensing and collection organisation. Bild-Kunst was founded in 1968. The 

society administers the claims and enforces the rights of its members and is not of a commercial nature. It is 

financed solely from its own income, membership is free and all proceeds after administrative costs are 

distributed to its beneficiaries. 
63 Lubina & Schneider (n 61) 307. See also J Merryman, A Elsen and S Urice, Law Ethics and Visual Art, 5th 

edn (2007) 582.  
64 The majority of art market intermediaries opted for the contractual “blanket agreement” rather than adopting 

the administrative burden associated with paying the resale royalty on each individual art sale.  
65 Pierredon-Fawcett, The Droit de Suite (n 4) at 132 reports that over 300 galleries and auctioneers choose the 

contractual solution.  
66 Ibid at 132.  
67 Lubina & Schneider (n 61) at 309.  
68 Ibid. 
69 Ibid. 
70 Ibid. 
71 The KSK is partially publicly financed as a social security scheme for self-employed artists in Germany. For 

further see Lubina & Schneider (n 61) at 307, 309. 
72 Pierredon-Fawcett, The Droit de Suite (n 4) at 132. 
73 Lubina & Schneider (n 61) at 309. 
74 The Stiftung Kulturwerk cultural foundation carries out the cultural mandate of the collecting society VG 

Bild-Kunst. It supports projects and programmes run by organisations of visual artists that have legal capacity, 

awards grants to photographers, illustrators, graphic artists and graphic designers and sponsors projects of 

cultural significance in the film industry. The resources of the foundation come from the revenues of VG Bild-

Kunst. The society is required by the German Copyright Administration Act to use a certain proportion of the 

income it receives from the management of copyrights to promote cultural objectives in all three professional 

groups. http://www.bildkunst.de/en/vg-bild-kunst/stiftung-kulturwerk.html accessed 17 February 2016.  
75 Lubina & Schneider (n 61) at 309. 
76 These artists are not entitled to a pension because they fell outside the age threshold when the legislation was 

introduced. Also see Lubina & Schneider (n 61) at 309. 

http://www.bildkunst.de/en/vg-bild-kunst/stiftung-kulturwerk.html
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assistance under this scheme is limited to artists who have suffered a loss and are in crisis due to fire 

or other such accidents.77 A supervisory board made up of members of VG Bild-Kunst decides which 

application for support qualifies for aid. The second fund – Kulturwerk – is designed to cultivate 

contemporary fine art by providing, amongst others, promotion and exhibition bursaries.78 The 

distribution scheme differentiates between the various recipients of levies as follows: for living artists, 

a further 10% is deducted for the Sozialwerk and 10% Kulturwerk, i.e. the artist received 80% of the 

net royalty; for artists’ heirs and their estates, 10% is deducted for Kulturwerk, but no deductions are 

due for the Sozialwerk scheme – this category of beneficiary receiving 90% of the net contribution. 

Foreign artists who are collecting royalties in Germany under the International Confederation of 

Societies of Authors and Composers (CISAC) are not subject to further deductions. These artists 

receive 100% of the royalty.79 In cases where the society feels that the levy paid by the art 

intermediary is insufficient, the society may renegotiate the amount due with the intermediary.80 In 

addition, there is a third funding body that is partly financed by the artists’ resale royalty, the Stiftung 

Kunstfonds (Social Artist Funds Foundation). This supports young and less successful artists who do 

not enjoy a secondary market for their work.81 Stiftung Kunstfond is funded by a mix of public and 

private investment.82 Lubina et al note that “[t]he German system is quite remarkable insofar as the 

collected resale royalties are at least partially used for social purposes.”83 

 

From the foregoing it is clear that the German and Norwegian systems operate within the 

remits of the EU ARR Directive; its primary function is to collect resale royalties from art sales 

involving “art market intermediaries” and distribute the resulting royalties to their respective artists. 

The Directive does not prohibit the taxing of resale royalties84 to provide, for all intents and purposes, 

a social welfare net for visual artists who reside in these countries.85 Indeed, the EU does not enjoy a 

“competency” when it comes to the social security and taxation policies of member states.86 Lubina et 

                                                           
77 Ibid. 
78 Ibid. 
79 Minus the collecting society’s administrative expenses etc as outlined above.  
80 See Pierredon-Fawcett, The Droit de Suite (n 4) at 132; and Lubina & Schneider (n 61) at 309.  
81 The purpose of the arts fund is to promote contemporary art in Germany. See German Statute from 3 June 

2002, last modified on 15 November 2012. Statute available (German version) at 

http://www.kunstfonds.de/fileadmin/user_upload/Kunstfonds/Sonstige_Dokumente/Satzung-2012-11-15-

web.pdf (accessed 17 February 2016). The founding members of the Art Fund were the Federal Association of 

Artists, the German Association of Artists, the Community of Artists and Art Lovers, the Federal Association of 

German Galleries, the collecting society Bild-Kunst and the artist Rune Mields. Later, the International Artists 

Committee and the Working Group of German Art Associations were added. See Stiftung Kunstfonds website 

http://www.kunstfonds.de/ueberuns.html accessed 17 February 2016. 
82 See Stiftung Kunstfonds website http://www.kunstfonds.de/ueberuns-organisation.html accessed 21 January 

2016. The German Federal Cultural Foundation provide the Stifung Kunstfond with €1,000,000 annually. VG 

Bild Kunst also make a contribution, which is currently estimated to be €250,000 per annum. Since 1981, the 

fund has contributed over €30 million to art projects.  
83 Lubina & Schneider (n 61). 
84 Article 5 merely notes that the calculation of the resale royalty be net of tax, thus acknowledging that the 

royalty is susceptible to taxation.  
85 Lubina & Schneider (n 61).   
86 The power to levy taxes is central to the sovereignty of EU member states, which have assigned only limited 

competences to the EU in this area. The legal basis for this is found in: the tax provisions chapter (Articles 110-

113) of the Treaty on the Functioning of the European Union (TFEU), which relates to the harmonisation of 

legislation concerning turnover taxes, excise duties and other forms of indirect taxation; the chapter on the 

approximation of laws (Articles 114-118 TFEU), which covers taxes that have an indirect effect on the 

establishment of the internal market, with fiscal provisions not subject to the ordinary legislative procedure; and 

other provisions relevant to tax policy, referring to the free movement of persons, services and capital (Articles 

45-66 TFEU), the environment (Articles 191-192 TFEU) and competition (Articles 107-109 TFEU). See also 

“Proposal for a COUNCIL DIRECTIVE amending Directive 2006/112/EC on the common system of value 

added tax, with regard to the duration of the obligation to respect a minimum standard rate” COM (2015) 646 

final, 2, available at http://opac.oireachtas.ie/AWData/Library3/FINdoclaid190116a_165643.pdf accessed 29 

February 2016. See also R de la Feria, The EU VAT System and the Internal Market (2009) 127.  

http://www.kunstfonds.de/fileadmin/user_upload/Kunstfonds/Sonstige_Dokumente/Satzung-2012-11-15-web.pdf
http://www.kunstfonds.de/fileadmin/user_upload/Kunstfonds/Sonstige_Dokumente/Satzung-2012-11-15-web.pdf
http://www.kunstfonds.de/ueberuns.html
http://www.kunstfonds.de/ueberuns-organisation.html
http://opac.oireachtas.ie/AWData/Library3/FINdoclaid190116a_165643.pdf
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al note that these deductions can be categorised “… as a specific tax on resale royalties”.87 

Furthermore, these schemes challenge Becker’s opinion that “… the droit de suite does not lend itself 

to being an instrument of social security”.88  

 

 

F. CONCLUSION 
 

In jurisdictions such as Germany and Norway, legislators have embraced the maintenance or welfare 

aspect of the ARR, thereby legislating for a resale right that more fully completes the underlying 

historical rationale for the ARR. While some commentators deny that historically the droit de suite 

(ARR) was intended as a welfare mechanism,89 the proclamations of many of its original proponents 

underscore the more salient maintenance justifications.90 Ginsburg, commenting on the 

welfare/redistributive qualities of the ARR, notes that in circumstances where the right provides any 

form of social security, it should no longer be classed as an IPR. The levy enforced by resale rights 

systems “… may be socially desirable and its implementation loaded with good intentions, but it is no 

longer an intellectual [property] right, and intellectual [property] rights should not be taken as an 
excuse for social security contributions, …”. 

Despite the fact that the comparison of the ARR to a tax has been perceived by many 

advocates as an attempt to undermine its legitimacy, the tax analogy may in fact form part of a new 

resale right’s model,91 merging theory, practice and, ultimately, the utility of the right. Under such a 

rubric the ARR Directive could potentially aid a wider class of visual artist while promoting visual art 

as a valuable creative industry. Perhaps Ginsburg is correct and it is now time to begin a progressive 

realisation of the social role which the ARR has the capacity to perform. Limiting the ARR to the 

strictures of copyright may not serve the best interests of visual artists. The time has come for a re-

conceptualisation of the ARR that does not shy away from the tax nomenclature and which embraces 

its social welfare origins. Under such a construction the ARR may finally serve the ‘greatest good’. 

 

 

                                                           
87 Lubina & Schneider (n 61). 
88 Becker & Huber, The Droit de Suite (n 36) at 32.  
89 Plaisant (n 18) at 169 notes that “… the theoretical grounds for this right are debatable and its maintenance 

aspect is in the abstract, a disturbing factor”; and, at 159: “the ambiguity embodied in the droit de suite arises 

out of the fact that on the one hand it is one aspect of the droit de d’Autuer and on the other hand it has 

traditionally provided a form of maintenance which explains its inalienability”. Alderman (n 38) at 279 states 

that royalties are an inappropriate mechanism to reallocate wealth to struggling artists. T Goetzl and S Sutton, 

“Copyright and The Visual Artist’s Display Right: A New Doctrinal Analysis” (1984-1985) 9 Columbia VLA 

Journal of Law and Arts, 155 state that the droit de suite was never intended as welfare legislation. Kawashima 

(n 50) at 236 – citing the opponents of the right – “copyright law is … primarily concerned with the provision of 

economic incentives for the creation and dissemination of works, but not to serve as a social security measure 

for artists”.  
90 See for example A Ferry, Report, 1914 JO Chambre des Députés, Doc Parl, annexe 3423, at 150 et seq, 2d 

Sess of Jan 23, 1914. 
91 Copyright law itself has long been objected to on the grounds that it was an unjust tax on readers and listeners 

alike. Over a century ago, Lord Macaulay referred to it as “a tax on readers for the purpose  of giving a bounty to 

writers”, Macaulay, the First Speech on Copyright Feb 5, 1841 in C Gaston (ed), Macaulay’s Speeches on 

Copyright and Lincoln’s Address at Cooper Union (1914) at 25. 
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