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Foreword to the First Volume by Lord Hope of Craighead 

I offer my warmest congratulations to those whose idea it was to institute the Edinburgh Student 
Law Review and to everyone who has been responsible for bringing this issue forward to 

publication.  It is the first student-produced law review in Scotland and only the third in the 

United Kingdom. It is fitting that the Law School at Edinburgh – a city that was in the forefront of 

publishing political reviews in the age of enlightenment – should lead the way here north of the 

border.    

 

 Ground-breaking though its publication may be in this jurisdiction, the Review follows a 

tradition that has long been established among the leading law schools in the United States.  The 

editorship of student law reviews in that country is much sought after, as is the privilege of having 

a paper accepted by them for publication. The stronger the competition for these positions, the 

higher the standard that is exhibited by those who occupy them.  It is well known that their editors 

are singled out by the Justices of the US Supreme Court and the Federal Appeals Courts when 

they are recruiting their law clerks. The reflected glory that this produces enhances in its turn the 

reputation of the reviews.  A reference to editorship of this Review will not escape notice if it 

appears on the CV of someone who is applying to be a judicial assistant to the UK Supreme 

Court.  But participation in its publication will be of benefit in so many other ways too. 

 

 This is pre-eminently a publication by and for students.  Its aim is to enhance standards of 

thinking and writing about law and to promote discussion among all those who are studying law, 

at whatever level this may be.  Law is pre-eminent among the professional disciplines in its use of 

words to convey ideas.  Thinking and writing about law is an essential part of legal training.  So 

too is the communication of ideas about law, as each generation has its part to play in the way our 

law should develop for the future.  I wish all success to those who will contribute to this project, 

whether as writers or as editors, and I look forward to the benefits that will flow from making 

their contributions available through this publication to the wider legal community.         
 

David Hope 

March 2009 
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Editorial 

It is with great pleasure and pride that we present the fourth and final issue of the third volume of the 

Edinburgh Student Law Review (ESLR). As the volume comes to an end, it gives us a great 

opportunity to reflect on the past, and to look forward. When the ESLR began, more than a decade 

ago, it was the first student law review in Scotland. Since then, it has grown considerably, and is now 

a well-established institution within the University of Edinburgh Law School. We would like to take 

this opportunity to extend our gratitude to the Law School, which has supported the ESLR since the 

day of its inception. The Review could have never been a success without the institutional guidance 

and help we received. Special thanks must be extended to our Honorary President, Lord Hope of 

Craighead, and Honorary Secretary, Dr Andrew Steven, who have held these positions since the first 

issue of the ESLR. Their input and help have been invaluable. Special mention ought to be given to 

our sponsors, without whom the ESLR could not have been a success. Finally, we are honoured to 

begin our issue with a short guest article from Professor David Fox, Professor of Common Law at the 

University of Edinburgh Law School. We are grateful to Professor Fox for a thought-provoking 

contribution analysing a traditional but newly evolving area of the law. 

We must also thank all of the students who over the last decade have helped shape the ESLR 

into what it is today. It is a point of particular pride for us that the Review remains completely run by 

students, ranging from undergraduates to doctoral candidates. Over the years, countless students have 

dedicated their time and effort to its success. When the ESLR was started it was a novel idea in 

Scottish legal scholarship. We are proud, and beyond happy, that other Scottish universities have 

followed suit, and started their own student-led law reviews.  

We firmly believe that the format and nature of student law reviews encourage young scholars 

to participate in vibrant academic debates. We aim to provide those students with a forum where they 

can express their ideas, and therefore strive to publish on diverse topics, welcoming submissions from 

across the spectrum of legal scholarship. This issue, like those that came before it, succeeds in these 

endeavours. Having received a record number of submissions, we are able to produce an issue that 

includes articles in criminal law, private law, European Union law, family law, and many more. We 

are also particularly happy to have received submissions from students from other universities. We 

would like to thank all students who submitted an article to this issue of the ESLR. 

However, none of this would have been possible without the continuous work of the team we 

had the privilege to lead this academic year. The ESLR has always been, and hopefully will always 

remain, a collaborative effort, with everyone bringing a vital part to the finished product. In no 

particular order, we would like to thank our content editors, who managed a large number of 

submissions, and who occasionally had to venture outside their area of expertise. We are also grateful 

to the publications team, who have supported the organisation of our events, and helped our call for 

papers reach a wider audience. We thank the finance team, who maintained our relationship with our 

sponsors, ensuring the financial health of the Review.  Last, but certainly not least, we would like to 

thank the copy-editing team, who worked tirelessly under a tight schedule (which coincided with their 

exams) to guarantee that all articles in this issue were up to our high standards.  

We are proud to have been part of the ESLR.  

Dionysios Pelekis & Shona Warwick 

Co-Editors-in-Chief 

2018-2019 
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THE LEGAL VALUE OF MONEY 

 
D.M. Fox• 

 

 

2018 and 2019 have been memorable years for the law of money in the United Kingdom.  In March 

2018, in a speech delivered to the Scottish Economics Conference, the Governor of the Bank of 

England pronounced that cryptocurrencies were “failing” as money.1  In his view, the extreme 

volatility in trading values of cryptocurrencies against state-issued fiat currencies, like sterling or the 

US dollar, proved that they were inefficient stores of monetary value.  One of the standard textbook 

functions of money is its capacity to store value through time.  The failure of most traded 

cryptocurrencies to hold a stable exchange rate against managed fiat currencies issued by central 

banks, such as the Bank of England, showed, in the Governor’s view, that were not working as 

money.   

 

In the summer of 2019, a consortium of private developers, including Facebook, issued their 

prospectus for a new cryptocurrency called Libra.2  Its distinctive feature seemed designed to 

overcome the objection of the Governor of the Bank of England.   

 

The plan was that every Libra coin put into circulation would be backed by a reserve.  The 

reserve would consist of a basket of stable and liquid assets denominated in range of fiat currencies.  

Users would buy Libra coins with fiat currency at a prevailing market rate.  They would then use the 

coins as payment media with the full confidence of exchanging them, at will, for a fiat currency at a 

rate close to the initial buying rate.  The exchange relationship between the reserve assets and the 

Libra coins would allow the value of the reserve assets to be put into circulation in a highly liquid 

form.  The coins denominated in Libra units would become a liquid proxy for the immobilised reserve 

assets denominated in fiat currency units.   

 

The Libra model is not new.  It works on a similar principle to a gold-backed fiduciary 

currency such as that issued by the Bank of England before 1914.  In those days a Bank of England 

note derived its value in payments from the promise contained within it: “I promise to pay the bearer 

on demand”.  The value in the Bank’s reserve of sovereign coins was put into circulation as the note 

passed from hand to hand.  The exchange relationship between the coins and the notes stabilised the 

notes’ value against the goods or services for which the holder paid them.  

 

These developments in monetary practice raise important questions for lawyers.  They go 

beyond the commonly-asked but intractable question: “Are cryptocurrencies money?”  The more 

fundamental question they raise is whether the law has its own distinctive conception of monetary 

value.   

 

Legal history would suggest that it does.  Most of the history of western monetary law, in the 

civil law and common law traditions, has been concerned to define the value of money in private 

payment transactions.3  The focus of attention of judges and jurists has been on money issued by a 

sovereign monetary authority, whether a King or Queen in earlier times or a state monetary issuer in 

modern times.  The question now emerging is whether a legal conception of monetary value worked 

 
• Professor of Common Law, University of Edinburgh.  
1 Mark Carney, “The Future of Money” (2 March 2018), accessible at 

https://www.bankofengland.co.uk/speech/2018/mark-carney-speech-to-the-inaugural-scottish-economics-

conference. 
2 The prospectus is accessible at https://libra.org/en-US/. 
3 See generally D Fox and W Ernst, Money in the Western Legal Tradition: Middle Ages to Bretton Woods 

(Oxford 2016), Parts I, II. 
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out for a state-issued currency can extend to a privately-created cryptocurrency issued by commercial 

parties. 

 

By the early modern period, most monetary lawyers had come to accept that money passed in 

payments according its “extrinsic” value set by the sovereign in a legal proclamation.  Coins passed at 

fixed rates set in units of a money of account.  In Great Britain those units were denominations of 

pounds, shillings and pence, or sometimes in Scotland merks divisible into fractional parts of shillings 

and pence.  This legal value of money had no regard to the “intrinsic” value of the coins used in 

payments.  It did not recognise the market value of the coins as bullion.  The extrinsic and intrinsic 

values of coins did not necessarily stay in line with each other.  The common law of England and 

Scotland accepted that it within the sovereign’s power to adjust the ratio between the extrinsic and 

intrinsic values of the coins.4  This happened whenever the sovereign debased the fineness of the 

circulating coinage, re-issued it at a reduced weight, or uprated its extrinsic value by proclaiming a 

higher money of account value for it.   

 

These rules about extrinsic value live on in the statutory rules of legal tender, which are now 

contained in the Coinage Act 1971.5  Legal tender rules define the kind of money that a debtor may 

offer if he or she is to make a valid tender towards discharging a debt.  Significantly for our question, 

they also define the value of that money when the debtor tenders it.  The Coinage Act 1971 provides, 

for example, that coins in denominations of 20p and 50p are legal tender for payment of any amount 

not exceeding £10.6  The less obvious point is that the Act also fixes the legal value of those coins at 

20p or 50p.  The Act excludes all other competing values from the transaction.  A creditor is not free 

to value a 50p coin at 20p, and demand more coins to make up the difference.   

 

Another reason for thinking that the law might have its own conception of monetary value is 

“chartalist” theory.  It was most famously expounded by Georg Knapp in his State Theory of Money 

(1905, 1924).7  Of all monetary theories, Knapp’s has exerted the greatest influence on private law.  It 

was the foundation of the late Francis Mann’s theory of money in his Legal Aspect of Money, which 

in its seventh edition is still the leading doctrinal work on monetary law.8  Knapp argued that money 

was essentially a token.  The state through its laws defined the things that served as money and the 

value at which they passed in payments.  Such was the power of the law, wrote Knapp, that it could 

even confer monetary value on objects that were intrinsically worthless.  He wrote that coins were “a 

dead body” until the law animated them by giving them monetary status.9 

 

How then would the law value a currency that originated outside the sovereign power of the 

state?  Properly understood, neither chartalism nor legal tender amount to a distinctive legal 

conception of monetary value.  Indeed, they are not rules about the value of money at all.  They are 

rules about the use of money as a means of payment for discharging debts denominated in monetary 

units.  All they provide is that debts denominated in monetary units, such as pounds sterling, should 

be discharged in law at a 1:1 rate when the creditor accepts money from the debtor which is 

denominated in the same monetary units.  £100 in banknotes should discharge a debt for £100.  They 

are not therefore a reason why private law should treat the value of cryptocurrencies differently from 

stated-issued fiat currencies or from the scriptural forms of bank money based on them.   

 
4 The most famous authority is the English decision in The Case of Mixt Monies (Gilbert v Brett) (1604) Davis 

18. 
5 In addition, the Currency and Banknotes Act 1954, s1(2) makes Bank of England notes legal tender in England 

and Wales, although not in the other countries of the United Kingdom.  Notes issued by Scottish banks circulate 

in Scotland without legal tender status.  
6 Coinage Act 1971, s 2(1A)(a). 
7 G F Knapp, The State Theory of Money, translated by H M Lucas and J Bonar (London, 1924). 
8 Mann’s original narrow definition of money formulated in The Legal Aspect of Money, 1st ed (Oxford 1938) 

has not been followed in the current edition, C Proctor, Mann on the Legal Aspect of Money, 7th ed (Oxford 

2012). 
9 G F Knapp, The State Theory of Money, translated by H M Lucas and J Bonar (London, 1924), p 1. 
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The law in fact shares the same theory of monetary value as was developed by the classical 

economists from Adam Smith through to the Austrian school of the late nineteenth and early 

twentieth centuries.10  The exchange value of a thing is a relational concept.  Value expresses the 

relationship between the quantity of one thing, which might be money, and the quantity of another 

thing, which might be the commodities bought with the things we use as money.  Money is more or 

less valuable depending on the quantity of other things it can command in exchange for itself.  Its 

value varies depending on the subjective assessments of the market agents who use it. 

   

All this means that the variable exchange value of privately-issued cryptocurrencies against 

fiat currencies should not represent an absolute barrier to the law’s recognition of them as money.  

Even fiat currencies fluctuate in value.  If the money price of bread doubles, then the price of money 

in terms of bread has halved.  Granted, the variation in the value of money is less obvious.  The 

reason is that we are accustomed to using the money side of the value relationship as the common 

denominator for expressing prices.   

 

Either way, the law’s enforcement of the nominal value of state-issued money in discharging 

debts does not amount to a general conception of monetary value.  Nor is it a reason for thinking that 

cryptocurrencies should be generically different things in law.  If anything, the nominal valuation of 

state-issued currencies in conventional payments is a reason for treating cryptocurrencies in the same 

way.  A debt contracted on 1 October for 10 BTC payable on 1 November should only be discharged 

if the debtor tenders bitcoins worth 10 BTC on 1 November.  It should make no difference that the 

market value of a bitcoin has varied against fiat currencies in the intervening month. 

 

Lawyers surveying the private development of cryptocurrencies should not be asking 

themselves whether the law has a distinctive conception of monetary value.  The real question should 

be how legal structures might support the exchange value of cryptocurrencies so that they can better 

serve as stable stores of value against commodities or against fiat currencies in the real world.  The 

same legal rules that allowed pre-1914 Bank of England notes to be exchanged 1:1 with gold 

sovereign coins might well provide a useful model. 

 
10 The most prominent exposition is L von Mises, Theory of Money and Credit, translated by H E Batson 

(London 1934). 
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A CRITICAL ANALYSIS OF THE PRINCIPLES AND 

SAFEGUARDS SET OUT IN THE MENTAL HEALTH (CARE 

AND TREATMENT) (SCOTLAND) ACT 2003. IS THERE A 

CASE FOR LAW REFORM IN RELATION TO CAPACITY? 

 

Morgan Beattie* 

A. INTRODUCTION 

B. CAPACITY AND SIDMA 

C. PRINCIPLES AND SAFEGUARDS 

D. REFORM 

E. CONCLUSION 

 

A. INTRODUCTION 

An adult patient with a mental disorder is, by nature, a vulnerable person who requires protection, 

respect and often treatment. For an individual in such a position, the Mental Health (Care and 

Treatment) (Scotland) Act 200311 can offer this treatment in several forms; through civil orders, 

administering medical treatment, or a combination of the two. In many cases the patient will display 

competent compliance to interventions, realising that their mental health needs to be stabilised. 

However, due to the delicate character of mental disorders, this may not be easily achieved. It is 

thought that “some 100,000 Scots may be incapable of making some financial or welfare decisions”12 

and this can routinely be seen in relation to those suffering mentally. Thus, to protect an individual’s 

autonomy and uphold their capacity to make certain decisions regarding their own treatment, the 2003 

Act puts in place several principles and safeguards which need to be followed when administering a 

patient with treatment under the Act. This article will question whether the formulation of these 

principles and safeguards benefit or hinder adult patients. Firstly, it is essential to address the terms 

“capacity” and “significantly impaired decision-making ability” (henceforth, SIDMA) and how the 

operation of these concepts creates practical complexities when utilising the 2003 Act. With these 

notions in mind, I will examine several principles and safeguards outlined by the 2003 Act, put into 

place with the purpose of providing the “minimum restriction on the freedom of the patient that is 

necessary in the circumstances”.13 I will discuss two main principles and their corresponding 

safeguards in relation to capacity; having regard to relevant “present and past wishes and feelings of 

the patient”14 and “the importance of providing the maximum benefit to the patient”.15 Even though 

these principles may seem serviceable, they are also problematic in the sense that they allow 

discrimination and lack a robust legal footing on which to constantly deliver the utmost freedom of 

choice to the patient. From here, I will suggest reform of capacity, concluding that looking to the 

UNCRPD16 for guidance and creating mandatory principles will enhance the protection of individuals.  

 

 

 
* Current DipPLP student at the University of Edinburgh.  
11 Referred to as the 2003 Act.  
12 L Thomson and J Cherry, Mental Health Law & Scots Law in Practice (2014) 210. 
13 Scottish Executive, Mental Health (Care and Treatment) (Scotland) Act 2003 Code of Practice: Volume 1 

(2005) at 12 available at https://www.gov.scot/publications/mental-health-care-treatment-scotland-act-2003-

code-practice-volume-1/.  
14 Mental Health (Care and Treatment) (Scotland) Act 2003 s 1(3)(a). 
15 Ibid. s 1(3)(f). 
16 United Nations Convention on the Rights of Persons with Disabilities. 

https://www.gov.scot/publications/mental-health-care-treatment-scotland-act-2003-code-practice-volume-1/
https://www.gov.scot/publications/mental-health-care-treatment-scotland-act-2003-code-practice-volume-1/
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B. CAPACITY AND SIDMA 

 

To fully understand the functioning of the 2003 Act’s principles and safeguards it is essential to first 

question the concept of capacity which supports the administering of medical treatment. Under Part 

16 of the 2003 Act, capacity regulates an individual’s ability to give consent to medical treatment. 

The conceptualisations of capacity and consent differ; capacity is needed to be able to consent, 

however consent also requires factors such as freedom from coercion and trust.17 I will discuss 

capacity as a basis for consent rather than exploring the complications arising from the 

consent/capacity dichotomy.  

 

The 2003 Act does not include a definition of capacity, but in practice, it has been construed 

according to section 1(6) of the Adults with Incapacity (Scotland) Act 2000. This provision defines 

capacity negatively through highlighting that incapacity amounts to a person being incapable of one 

or more of the following; acting, decision-making, communicating decisions, understanding 

decisions, and maintaining memory of decisions.18 If you lack in any of these areas, you do not have 

capacity, meaning consent to medical treatment will not be possible. However, as Patrick and Stavert 

note “a person’s capacity must be presumed, unless there is strong evidence to suggest that the 

capacity is lacking”19 and there is no rule in Scots law which determines that someone with a mental 

disorder automatically lacks capacity.20 These notions are helpful in protecting those who have mental 

health issues, and are perfectly capable of making their own decisions, but who might encounter 

discrimination in comparison to those with a healthy mind. In addition, from the influential case of Re 

C, where a mentally ill patient displays unconventional beliefs regarding treatment, this does not 

necessarily display incapacity.21 However, as Brazier and Cave highlight, in practice this may not 

always ring true: “what others perceive as irrational delusions may influence a judge”.22 For example, 

where a patient with borderline personality disorder refused a blood transfusion due to belief that her 

own blood would contaminate any transferred, the judge accepted that unorthodox decisions do not 

mean a lack of capacity, but concluded that the patient’s view of her own blood was a “misconception 

of reality”.23 Is it perhaps the case that both medical and legal practitioners determine a lack of 

capacity more so when a mentally disordered individual decides something which seems unordinary 

compared to when their healthy minded counterpart decides the same? This perspective may 

sometimes be necessary but can also render the assumptions, which aim to negate discrimination, 

inadequate.  

 

Fortunately, there has however been a marked step-up from the all-or-nothing approach to 

capacity found in the Mental Health (Scotland) Act 1984. Previously, mental health law accepted that 

if a patient was unable to make one decision, they were unable to make all. This is inaccurate. As the 

Mental Welfare Commission states, the current stance is to determine capacity on a functional basis.24 

Staden and Krüger highlight that this approach “focuses on whether the individual is able to make a 

decision at the time when it has to be made”.25 A functional approach displays capacity as a 

fluctuating characteristic which someone may possess at one point in time, for one decision, but not 

another. This approach is useful as it accommodates the fluidity and changing nature of mental health. 

Buchanan examines fluctuating capacity in the sense of balancing best interests and the autonomy of 

the patient, and claims that “mental capacity is a continuous quality that may be present to a greater or 

 
17 C W Staden and C Krüger, “Incapacity to Give Informed Consent Owing to Mental Disorder” (2003) Journal 

of Medical Ethics vol 29. 
18 Adults with Incapacity (Scotland) Act 2000 s 1(6)(a)-(e).  
19 H Patrick and J Stavert, Mental Health, Incapacity and the Law in Scotland, 2nd edn (2016) 116. 
20 Mental Welfare Commission for Scotland, Consent to Treatment - A Guide for Mental Health Practitioners 

(2010) available at http://www.mwcscot.org.uk/media/51774/Consent%20to%20Treatment.pdf.  
21 Re C (Adult: Refusal of Treatment) [1994] 1 WLR 290.  
22 M Brazier and E Cave, Medicine, Patients and the Law, 5th edn (2011) 145.  
23 NHS Trust v T (Adult Patient: Refusal of Medical Treatment) [2004] EWHC 1279 Fam at 61.  
24 Mental Welfare Commission for Scotland (n 10). 
25 Staden and Krüger (n 7) at 42.  

http://www.mwcscot.org.uk/media/51774/Consent%20to%20Treatment.pdf
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lesser extent”,26 a concept which is present in the judgment of Re T.27 Buchanan goes on to argue that 

capacity can either decipher how much someone’s autonomy is respected by practitioners, or how 

much autonomy someone really possesses.28 Whilst it would be medically inaccurate to dispute the 

fluidity of mental capacity and this argument may stand in relation to practice, Buchanan is 

complicating the fluctuating nature of capacity to consent. Capacity requires fresh assessment for each 

decision of medical treatment made, merely due to the unpredictable nature of mental disorders. The 

functional approach conveys this.  

  

Akin to capacity is the concept of SIDMA, which was specifically introduced into mental 

health law by the 2003 Act. Rather than regarding consent to medical treatment under Part 16 of the 

2003 Act, SIDMA is the criterion followed when subjecting someone to the Act’s civil orders.29 

Significantly impaired decision-making ability differs from capacity in the sense that it must 

necessarily be connected to an individual’s mental disorder, whereas the legalistic nature of capacity 

may encompass situations of incompetence stemming from physical illness.30 SIDMA has been 

defined as “a manifestation of a disorder of the mind occurring when an individual’s understanding or 

reasoning regarding the medical treatment for their mental disorder is distorted or impaired, as a 

consequence of that mental disorder”,31 Which does seem relatively similar to that of capacity found 

in the 2000 Act32, excluding the explicit mention of a mental element. This has resulted in the Mental 

Welfare Commission  describing the relationship between SIDMA and capacity to consent as 

“difficult”,  which is agreeable.33 Someone who is subject to a civil order and thus meets the SIDMA 

criterion, may still retain capacity to consent.34 Incapacity is a threshold diagnosis, whereas a lack of 

guidance on how to assess SIDMA leaves the characterisation of patients open-ended and broad. A 

restrictive definition of capacity may not be desirable, however too general a distinction causes 

lacunas in the law. SIDMA is beneficial in the sense of brining the law into touch with the expansive 

range of mental disorders, however it lacks precision, which is often essential when dealing with the 

autonomy of individuals and avoiding unnecessary detention.  

 

C. PRINCIPLES AND SAFEGUARDS 

 

Thus far, we have a concept of capacity to consent in relation to medical treatment which aims to be 

positively presumptuous and situationally dependent, contrasting with the broad criterion of SIDMA 

for civil orders. But how do these concepts interact with the principles and safeguards exercised under 

the 2003 Act? The principles of the 2003 Act can be found in sections 1(3)(a)-(h), all of which “apply 

to any professional, such as a doctor, nurse, social worker or MHO who is carrying out a function or 

exercising a duty in relation to a patient”.35 Whenever a professional is considering either subjection 

to civil orders, or administering medical treatment, the principles should be observed. This includes 

 
26 A Buchanan, “Mental Capacity, Legal Competence and Consent to Treatment” (2004) Journal of the Royal 

Society of Medicine vol 97 at 415. 
27 Re T [1992] 4 All E.R 649.  
28 Buchanan (n 16).  
29 For example, an emergency detention order, short-term detention order or a compulsory treatment order. 

SIDMA does not cover mentally disordered offenders.  
30 Scottish Executive, Mental Health (Care and Treatment) (Scotland) Act 2003 Code of Practice: Volume 2 

Compulsory Powers (Parts 5, 6, 7 & 20) (2005) available at https://www.gov.scot/publications/mental-health-

care-treatment-scotland-act-2003-code-practice-volume-2-civil-compulsory-powers-parts-5-6-7-20/. 
31 E Shek, D Lyons, and M Taylor, “Understanding ‘Significant Impaired Decision-Making Ability’ With 

Regard to Treatment for Mental Disorder: An Empirical Analysis” (2010) The Psychiatrist Online vol 34 at 239. 
32 See above. Adults with Incapacity (Scotland) (Act) s 1(6)(a)-(e). 
33 Mental Welfare Commission for Scotland (n 10) at 8.  
34 Mental Welfare Commission for Scotland, Scotland’s Mental Health and Capacity Law: The Case for Reform 

(2017) available at 

http://www.mwcscot.org.uk/media/371023/scotland_s_mental_health_and_capacity_law.pdf. 
35 Scottish Executive (n 3) at 10.  

https://www.gov.scot/publications/mental-health-care-treatment-scotland-act-2003-code-practice-volume-2-civil-compulsory-powers-parts-5-6-7-20/
https://www.gov.scot/publications/mental-health-care-treatment-scotland-act-2003-code-practice-volume-2-civil-compulsory-powers-parts-5-6-7-20/
http://www.mwcscot.org.uk/media/371023/scotland_s_mental_health_and_capacity_law.pdf
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when deciding not to act.36 Accompanying the principles are safeguards. “Safeguard” can be 

interpreted in two ways; certain practical tools laid out by the Act and safeguarded treatments such as 

neurosurgery and electroconvulsive surgery (ECT). The former includes methods such as; the Mental 

Health Tribunal, advocacy, Mental Welfare Commission, advanced statements and named persons.37 

All safeguards aim to act as checks against the conduct of professionals. Adhering to these principles 

and utilising safeguards is a balancing act, as there is no rule of primacy or hierarchical status.38 This 

can be problematic in practice, as much discretion is placed on practitioners. Section 1(3) of the 2003 

Act does not create principles which professionals are strictly bound by through the presence of 

“shall” in the provision.39  Before even discussing specific principles, the individual’s autonomy is 

compromised by making principles, which are there to protect, avoidable.  

 

Firstly, I will address the principle of considering relevant “present and past wishes and 

feelings of the patient”.40 This principle was formulated with the aim of maximising a patient’s 

freedom of choice, even when their capacity or decision-making ability is lacking. The European 

Court of Human Rights have pressed the need to ensure that those with mental disorders have “as 

much legal autonomy as possible”,41 and taking account of their wishes and feelings, both past and 

present, is a method of achieving this. If an individual can express preference of treatment it should be 

simple for a professional to assess how their feelings can combine with interventions. However, if 

someone is unable to consent, or it is necessary to subject them to a civil order, this standard becomes 

extremely important. The predominant safeguard accompanying this principle is the advanced 

statement. The Code of Practice indicates that an advanced statement is a written declaration which 

puts forward how a patient wants, or doesn’t want, to be treated.42 When making the statement, the 

person must have “the capacity of properly intending the wishes specified in it”,43 meaning that a 

statement must be made prior to the onset serious mental disorder which would cause the individual to 

meet the SIDMA criterion.44 This implies that the person must know of their susceptibility to 

debilitating mental disorders, but due to fluctuating or rapid-onset illnesses, advanced statements can 

be rare. Even when present, the method of utilising this safeguard to take account of past wishes is 

inadequate. It is understandable to adopt a functionalist approach towards capacity in terms of patients 

being able to make one decision but not another.45 However, if we wish to protect the past wishes of 

an individual, this approach will negate any prior capacity the patient had when constructing their 

advanced statement. This is extremely pertinent when looking to the safeguarded treatments contained 

in Part 16 of the 2003 Act.46 The functionalist approach means that it may be considered essential to 

overrule a prior treatment preference made with capacity. If an advanced statement adamantly refuses 

neurosurgery, ECT, or any other treatment altering brain tissue,  this decision can be overridden once 

ability to consent is lost.47 For the most invasive interventions, if the patient is unable to consent, but 

shows no signs of objection, approval from a designated medical practitioner, lay people from the 

Mental Welfare Commission, and the Court of Session is necessary to administer treatment.48 Checks 

from several bodies is a coherent way to ensure that these treatments are necessary, however this does 

not circumvent the fact that the procedure could be going against the wishes of the individual made 

when possessing full capacity. When a patient with capacity refuses these treatments, they 

categorically cannot be given. This method thus creates discrimination between the able and ill-

 
36 Ibid.  
37 Scottish Executive, The New Mental Health Act - What’s it all about? A Short Introduction (2004) available 

at https://www.gov.scot/publications/new-mental-health-act-whats-short-introduction/.  
38 Mental Welfare Commission for Scotland (n 10). 
39 Mental Health (Care and Treatment) (Scotland) Act 2003 s 1(2).  
40 Ibid. s 1(3)(a). 
41 Stanev v Bulgaria (Application No. 36760/06) [2012] ECHR 46 at 244.  
42 Scottish Executive (n 3). 
43 Mental Health (Care and Treatment) (Scotland) Act 2003 s 275(2)(a).  
44 Ibid. s 275(1).  
45 See above.  
46 Mental Welfare Commission for Scotland (n 10) at 15.  
47 Mental Health (Care and Treatment) (Scotland) Act 2003 s 234 and s 237.  
48 Ibid. ss 236(1)-(5).  

https://www.gov.scot/publications/new-mental-health-act-whats-short-introduction/
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minded, also invalidating the section 1(3)(g) principle of the 2003 Act. When deciding contrary to an 

advanced statement, there are procedures which need to be followed, found in section 276(8) of the 

2003 Act. These include informing relevant persons of the reasons for that choice and keeping a 

record of this reasoning, thereby adding an extra level of accountability and scrutiny to the process. 

Of course, there are situations where an individual may change their perceptions of treatment after the 

creation of a statement, but the likelihood of this needs to be balanced with the chance of sacrificing 

someone’s previous choice not to be subjected to extremely invasive treatment.  

 

The principle of “the importance of providing the maximum benefit to the patient” also 

provides contention in practice.49  This notion of benefit is akin to the ethical concept of professionals 

acting in the best interests of patients. Buchanan highlights that “beneficence includes injunctions not 

to do harm, to prevent evil or harm, to remove evil or harm and to promote good”.50 It is essential for 

medical professionals to follow this beneficence principle when carrying out their work, as without, 

practice can be exploited. Where someone lacks capacity to consent or possess the SIDMA criterion, 

it may be difficult to ascertain what would be of maximum benefit to them. In these circumstances, 

the safeguard of independent advocacy, which every person suffering from a mental health disorder is 

entitled to, promotes the patient to have their voice heard through assistance from an impartial 

supporter.51 In addition, the 2003 Act creates the role of a named person, who is normally someone 

close to the patient and should have their best interests at the forefront of their mind.52 The named 

person has wider power than an independent advocate and would not be classified as impartial in the 

treatment process. When making decisions on behalf of someone lacking capacity, it is obviously the 

patient’s interests that should be predominant. However, Brazier and Cave communicate that “it is 

dubious whether it is ever possible to divorce the interests of the individual entirely from the interests 

of the carer”,53 with Szmukler adding that for autonomy to be fully appreciated, benefit must be 

subjective to the patient and not the clinical team.54 Once again, with the principles being of a non-

obligatory nature, information relayed through the independent advocate, and from the named person 

(who may know the patient’s perspective of benefit better than other actors) can be overlooked and 

replaced for an idea of “benefit” that the doctor subjectively construes. 

 

D. REFORM 

 

Despite having examined only two of the 2003 Act’s principles and corresponding safeguards, it is 

obvious that there are problems in practice. When analysing these concepts in a capacity specific 

context, the need for reform is highlighted. The Scottish Government have been focussing their 

attempts to reform capacity legislation on the interplay between Scots law and the ECHR,55 namely 

on the issue of deprivation of liberty.56 However, I would suggest that the UNCRPD can provide a 

basis for reform of on a more general level. The UNCRPD provides comprehensive provisions which 

can relate to those with long-term mental impairments that impede on their “participation in society 

on an equal basis with others”.57 This characterisation will include many who come under the section 

328(1)58 definition of having a mental disorder. Article 12 of the Convention involves the “right to 

equal recognition before the law”, something that Scots law does not yet fulfil. Section 1(3)(g) 

principle of the 2003 Act does try to meet UNCRPD standard, however it fails due to its non-

 
49 Ibid. s 1(3)(f). 
50 Buchanan (n 16) at 418.  
51 Mental Health (Care and Treatment) (Scotland) Act 2003 s 259(1).  
52 Ibid. ss 250-257. 
53 Brazier and Cave (n 12) 175. 
54 G Szmukler and B Kelly, “We Should Replace Conventional Mental Health Law with Capacity-Based Law” 

(2016) The Royal College of Psychiatrists vol 209. 
55 European Convention of Human Rights. 
56 Scottish Law Commission, Report on Adults with Incapacity (2014). 
57 United Nations Convention of the Rights of Persons with Disabilities Article 1.  
58 Mental Health (Care and Treatment) (Scotland) Act 2003 s 328(1).  
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obligatory status. Capacity should be reformed as to include clear statutory assumptions that every 

individual possess capacity unless proven otherwise (the likes of which are found in English 

legislation59), and that those with diagnosed mental disorders do not automatically lose capacity. 

Reform of capacity in this sense would contribute to tackling prejudice in practice due to more legal 

accountability for practitioners guilty of discrimination, whilst also appeasing the UNCRPD. Altering 

the functionalist approach to capacity to combat the discrepancies between able and ill-minded 

individuals in relation to past wishes would be medically unattainable, however creating a provision 

mirroring Article 12 of the UNCRPD would put all persons on the same legal footing. This could 

potentially enhance capacity regarding the issue. Essentially, the main problem with capacity 

highlighted above comes from the fact that it is not compulsory for practitioners to follow the 2003 

Act’s principles, in turn, negating and overriding many of the corresponding safeguards. Making the 

following of these principles mandatory under the law would offer enhanced protection surrounding 

the capacity of the individual, protecting autonomy without sacrificing freedom of choice. 

Determining the hierarchical status of principles and the unpredictable nature of mental health may 

make this reform complex, however this must be balanced with the good of forcing professional to 

look to the patient rather than their subjective view of clinical standards. If the distinct definition of 

SIDMA is to remain in the interests of those who may not necessarily lack capacity, but need 

treatment, these recommendations will also benefit in that context.  

 

 

E. CONCLUSION 

 

 

Several aspects of mental health law and the concept of capacity clearly have a complex relationship 

which needs clarification. Capacity is a threshold standard, which in practice aims to take a functional 

approach as to meet the varying difficulties associated with mental disorders. This functional 

approach may not always be desirable when adhering to past requests of the patient made with 

capacity present, however does seem to be a medically fitting procedure. General, non-statutory rules 

surrounding the capacity of adult patients create certain positive assumptions, aimed at protecting 

mentally disordered individuals from discrimination, but when transposed into actuality these fail on 

several levels. The inclusion of SIDMA into the 2003 Act, rather than keeping consistent through the 

continued used of the capacity characterisation, may be slightly unnecessary especially considering 

the generality of the concept. However, the broad scope of SIDMA is essential in respects of those 

who need civil orders yet retain capacity to consent to medical treatment. Disregarding SIDMA 

specifically, and viewing capacity, the principles, and safeguards as contingent to one another; the 

main need for reform comes from the fact that principles can be overlooked and disregarded. This 

nullifies the ultimate need for the safeguards, which then in turn further reduces the autonomy of 

those who have already been labelled with incapacity. To combat this undesirable chain, a valuable 

solution would involve placing the principles on mandatory statutory footing (through replacement of 

“shall”60) and emulating the UNCRPD in relation to avoidance of discrimination against the mentally 

disorder. Without the 2003 Act’s principles and corresponding safeguards having a relationship with 

capacity that is solidly coherent, there is a real risk of the removal of autonomy becoming arbitrary 

and not monitored, as the Mental Welfare Commission argue against,61 something which we should 

all wish to avoid.  

 
 
 
 
 
 
 

 
59 Mental Capacity Act 2005 s 1(2).  
60 See above. Mental Health (Care and Treatment) (Scotland) Act 2003 s 1(2). 
61 Mental Welfare Commission for Scotland (n 24).  
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A. INTRODUCTION 

 

This article will assess the claim that since drug use risks no harm to others, and drug users 

voluntarily assume any risk of harm to themselves, mere possession should not be criminalised. This 

demands an analysis of whether non-users of drugs are harmed by its use and whether users of drugs 

must be protected from the harm they cause themselves. Section B will look at justifications for 

criminalising mere possession. It will assess whether such offences are reconcilable with the 

principles of criminal law and if they are not, what must be done to justify them. Section C will 

specifically look at potential harm to non-users. Section D will assess whether the law should step in 

to protect drug users from the risk of harm to themselves. 

 

In certain cases, the criminalisation of mere possession is an inappropriate use of criminal 

sanctions. For non-users it will be shown that the risk of harm to them cannot justify an offence of 

mere possession since other factors such as intention or negligence of the possessor should be 

considered. For users, it will be shown that criminal sanction for mere possession is not appropriate in 

every case.   

 

B. JUSTIFICATION FOR DRUG POSSESSION OFFENCES 

 

The Misuse of Drugs Act 1971 prohibits the mere possession of controlled drugs.1 A person convicted 

of the offence may be imprisoned, fined or both.2 

 

Generally, criminalisation requires voluntary conduct, i.e. the accused must have had the 

opportunity and ability to make the choice to act in an illegal manner.3 Mere possession is passive. It 

is a state of affairs rather than an act.4 The only ‘act’ associated with possession would be the act of 

coming into possession of an item. However, this is not always the case as a defendant may not have 

known they were in possession of an item. The criminalisation of mere possession appears to 

contradict one of the basic principles of criminal law: the requirement of an act.5 

 

Possession offences are nonetheless enforced to prevent future harm6 and are called “non-

constitutive crimes”7 because the harm that justifies them is “remote from the crime itself.”8 The 

 
 Fourth Year LLB Honours Student at the University of Edinburgh. 
1 Misuse of Drugs Act 1971 s 5(1). 
2 Ibid. at Sch 4. 
3 P J McCutcheon, “Knowledge and the actus reus of possession offences” (1997) 32 IrJur 119. 
4 A Ashworth, “The unfairness of risk-based possession offences” (2011) 5 Criminal Law and Philosophy 237 

at 241. 
5 Ibid. 
6 McCutcheon (n 3) at 120. 
7 A P Simester and A Von Hirsch, “Remote harms and non-constitutive crimes” (2009) 28/1 CrimJustEthics 89. 
8 Ashworth (n 4) at 238. 
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law’s real concern is the use of drugs, the effects of which are considered serious enough to justify the 

creation of an offence that prevents the risk of harm.9 It can be argued that this is not the point of the 

law. If the criminal law is penal in nature, it should not punish someone for something they have not 

yet done. However, drugs are considered damaging to public health and societal interest at large. 

Reducing homelessness, criminal activity, accidents, and child abuse linked to drug use is considered 

to be in the public interest.10 Possession offences are also meant to discourage and prevent the 

availability of drugs for use and sale.11 Possession is targeted because it is much easier to detect and 

prove than sale or use.12 Additionally, it is logical and reasonable to conclude that in the majority of 

cases, there is a strong connection between possession and use or supply.13 If possession is 

criminalised, this may in turn reduce use and sale. However, this does not by itself justify the 

criminalisation of mere possession.  

 

Ashworth highlights several more ways in which risk-based possession offences go against 

principles of criminal law. 14 For example, one problem with strict liability offences in general – not 

just possession offences – is that the burden of proof is placed on the defendant to show that they are 

innocent.15 This goes against the presumption of innocence, since the defendant is essentially 

presumed guilty and must prove his innocence. Thus, there are strong arguments that possession 

offences are irreconcilable with the basic principles of criminal law. Given the severe consequences 

of criminal sanction (loss of liberty, censure, stigma, financial hardship), it is important that it only be 

used when absolutely necessary.16 Justifications for mere possession offences must rely on a strong 

case for harm. It must also be proven that criminal sanctions are necessary to achieve the desired 

goal.17 Nair argues that the state should only create a possession offence if there are no other means 

for dealing with the issue and only if it can clearly establish that the offence results in harm.18 

 

C. HARM TO NON-USERS 

 

The ‘harm principle’ is one of the grounds for criminalisation. Feinberg defines harm as the 

“thwarting, setting back or defeating of an interest.”19 An ‘interest’ is described as “a person’s 

opportunities to engage in worthwhile activities and relationships, and to pursue valuable, self-chosen 

goals.”20 Von Hirsch and Jareborg highlight four basic interests that every person has: physical 

integrity, material needs, dignity, and privacy and autonomy.21 Thus, if an act prevents or hinders a 

person from seeking their best interest or violates one of Von Hirsch and Jareborg’s four interests, the 

act should be criminalised. A balance must be struck in order to protect the freedom of an individual 

and prevent overinclusion in the law. The greater the gravity and probability of the harm, the stronger 

the case for criminalisation.22 The gravity and probability of harm must be weighed against the social 

value of the harmful conduct – the more valuable the conduct is, the more restrictive the prohibition 

would be - and this weakens the case for criminalisation.23 Finally, the law must not infringe upon 

other rights such as the right to privacy.24  

 
9 D Husak, “Guns and drugs: case studies on the principled limits of the criminal sanction” (2004) 23 Law & 

Phil 437. 
10 Ibid. at 444. 
11 McCutcheon (n 3) at 121. 
12 Ibid. 
13 Ibid. 
14 Ashworth (n 4).  
15 Misuse of Drugs Act 1971 s 5(4). 
16 Husak (n 9) at 444.  
17 Ibid. 
18 A Nair, “‘Caveat viewer!’: the rationale of the possession offence” (2008) 22/1-2 IRLCT 157 at 158. 
19 J Feinberg, The Moral Limits of the Criminal Law Volume 1: Harm to Others (1984) 33. 
20 A P Simester et al, Simester and Sullivan’s Criminal Law: Theory and Doctrine (2016) 662. 
21 A Von Hirsch and N Jareborg, “Gauging criminal harm: a living standard analysis” (1991) 11/1 OJLS 1. 
22 Feinberg, The Moral Limits Volume 1 (n 19) 215-216 (summarised in Simester (n 20) at 665). 
23 Feinberg, The Moral Limits Volume 1 (n 19) 215-216.  
24 Ibid.  
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The mere fact that person A has an item in his possession, does not harm person B. However, 

there are several possible ways in which person A’s possession of drugs may indirectly endanger or 

indirectly harm person B.  

 

Firstly, A’s possession may endanger B. Endangerment requires an intervening act by B. For 

example, if A keeps drugs in the house, B might find and use them, thereby suffering the drugs’ 

harmful effects. If B is a child under A’s care and A does nothing to prevent access to the drug, A 

may be more easily held responsible. However, child endangerment can be dealt with under other, 

more relevant areas of law and it is not, by itself, a strong justification for a mere possession 

offence.25 

 

It is worth noting that the same logic can be applied to tobacco and alcohol: B can take or use 

A’s cigarettes or alcoholic beverages and suffer the harmful effects but A’s possession of them is not 

proscribed, even when B is a child. Furthermore, in the case of tobacco, A’s use harms B through B’s 

inhalation of tobacco smoke. However, A is not responsible for endangering B. Furthermore, drugs 

that are taken intravenously do not create this problem. In this way, certain illicit drugs are actually 

less harmful to non-users in close proximity than licit drugs. The fact that similar arguments can be 

applied to licit drugs, but possession of these is not prohibited, weakens the argument for the 

criminalisation of mere possession of illicit drugs.  

 

Is it right to “coerce someone to give up options merely because others might later 

misbehave?”26 Simester and Von Hirsch argue that A can only be responsible if he “affirms or 

underwrites”27 B’s decision by, for example, encouraging him to do it.28 This would establish a 

normative link between A’s conduct and B’s conduct. In some cases, this might cause A to be guilty 

of supply, but in no case does it follow that this justifies criminalisation of mere possession. Baker 

points out that endangerment can be validly criminalised according to Feinberg’s standard,29 because 

preventing harm is a legitimate justification for criminalisation.30 Taking these two arguments 

together, it can be concluded that possession may give rise to a risk of harm in the form of 

endangerment if A underwrites the decision of B to take or use the drugs or if A is negligent in his 

possession. However, if elements of intention or negligence are considered, this is no longer an 

offence of mere possession since, as Ashworth points out, “offences of simple possession…presume 

an offensive intention, and do not require proof of it.”31 

 

Secondly, A’s drug use might indirectly harm B. The harm here is considered indirect 

because the act that actually harms B is merely related to A’s drug use and not the use itself. While A 

is in an altered state, he might be unable to care for B or might become violent towards B. If A 

becomes addicted to drugs, B’s quality of life might decrease because A is unable to work, pay bills 

or care for children. This puts a mental, physical and emotional toll on B. In certain cases, it may also 

decrease B’s standard of living, force B to leave home or drop out of school.32 All of these things are 

detrimental to B’s best interests, thereby meeting the requirements of the definition of harm. This 

might lead to the conclusion that if drugs cause harmful behaviour, drug possession should be 

criminalised. However, alcohol consumption and alcoholism can, and do, lead to the same problems, 

but possession of alcohol is not criminalised. If A commits harmful acts while intoxicated, he will be 

 
25 Children (Scotland) Act 1995 s 1. 
26 Simester & Von Hirsch (n 7) at 99. 
27 A P Simester and A Von Hirsch, Crimes, Harms and Wrongs: On the Principles of Criminalization (2011) 

81. 
28 Ibid. 82. 
29 Feinberg, The Moral Limits Volume 1 (n 19) 215-216. 
30 D J Baker, “Collective criminalization and the constitutional right to endanger others” (2009) 28 

CrimJustEthics 168 at 186. 
31 Ashworth (n 4) at 253. 
32 D Husak and P de Marneffe, “An argument for drug prohibition”, in D Husak and P de Marneffe (eds), The 

Legalization of Drugs (2005) 109 at 113. 
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penalised for those acts, not for the possession of alcohol. If A harms B, then he should be penalised 

for the action that directly resulted in harm. The criminal law should be as narrow as possible.33 If it is 

too wide in scope, it risks infringing too far on an individual’s rights. The rationalisation of penalising 

indirectly harmful acts can lead to a slippery slope in which any act related to a directly harmful act 

might be penalised. This would greatly restrict personal liberty.  

 

If the law seeks to protect the welfare of non-users there are already other laws in place that 

do so (e.g. laws relating to domestic violence).34 Criminalising possession leads to overinclusion, and 

people that would otherwise cause no harm or far less harm to others, get caught up in the law’s net 

and punished in the same way as more serious offenders.35 Additionally, B might also be harmed if A 

is convicted of possession. If B is A’s partner or child or someone that relies on A for care, they might 

be left financially disadvantaged or be forced to enter state care. This is difficult to reconcile with the 

state’s aim of protecting B’s welfare.  

 

This furthers the argument that mere possession should not be criminalised in most cases. 

Husak argues that a state which takes punishment seriously must not hand out severe punishments for 

non-severe crimes.36 Responsible use of criminal sanction must involve strict conditions for 

application and only be applied to those who most deserve it.37  

 

 D. ASSUMPTION OF RISK BY DRUG USERS 

 

In the case of drug possession, the possessor is not being harmed, merely at risk of being harmed. 

However, as mentioned above, the real aim of the law is to prevent drug use by targeting possession. 

It is indisputable that drugs harm drug users. The most obvious kind is harm to the mind and body. 

Certain drugs may contain chemicals that damage organs and hinder bodily functions. The use of 

drugs administered intravenously increases a user’s chance of contracting HIV from shared needles. 

Users may also experience serious withdrawal symptoms and are at risk of fatal overdose. Users are 

also at risk of drug addiction, which is a complex disease that comprises both physical and mental 

harm. The personal and social lives of drug users may also suffer. Opioids depress motivation to do 

anything.38 Users may not feel the need to go to work or school.39 Users spend time using drugs 

instead of pursuing other, more worthwhile options. Their social and family lives may suffer due to 

strained relationships with or alienation from friends and family. All of this deprives them of a good 

quality of life and future opportunities for advancement. This thwarts the users’ interests in having 

their physical and material needs met and their dignity protected.  

 

Thus, there is a much stronger case for harm to users than harm to non-users. However, the 

harm is inflicted by the individuals themselves. The theory that the state should intervene to punish an 

individual for harming himself/herself is ‘paternalism.’40 It is controversial because it is contradictory 

to the principle of personal autonomy.  

 

Despite its controversial nature, paternalistic intervention is acceptable in certain situations. 

The law requiring people to wear seatbelts in cars is paternalistic and widely accepted. It does not 

require a great deal of effort and does significantly affect a person’s lifestyle.41 This example of 

paternalism is not overly intrusive or restrictive. Paternalist laws protect individuals who lack capacity 

(e.g. children) from responsibility for their actions in certain cases.42 This is a legitimate way of 

 
33 Ashworth (n 4).  
34 E.g.: Domestic Violence, Crime and Victims Act 2004 s 5. 
35 Husak (n 9) at 476. 
36 Ibid. at 442-443. 
37 Ibid. 
38 Husak & de Marneffe (n 32) at 112-113. 
39 Ibid. 
40 Simester (n 20) at 673. 
41 Ibid. at 674. 
42 Simester (n 20) at 674.  
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protecting vulnerable members of society from being exploited or making uninformed decisions. 

Feinberg highlights that self-inflicted harm is no less harmful than harm from an external source.43 

Paternalistic laws can reduce the total harm suffered from all sources, thereby increasing public 

welfare.44 However, it can also decrease personal autonomy and restrict individual freedom thus 

preventing people from making unique choices that might be in their own best interests and deciding 

the value of those choices for themselves. Choices that seem meaningless to one may be very 

significant to another.45 It is therefore necessary to ensure that the justification for paternalism is 

appropriately restricted. If the state were to criminalise everything that is not good for its citizens, it 

could criminalise things like sugary foods or dangerous sports.46 If a state does not allow the 

individual freedom to make their own choices then this defeats his interest in living a worthwhile, 

meaningful life.  

Feinberg distinguishes between ‘hard paternalism’ and ‘soft paternalism.’47 Hard paternalism 

does not consider the value of the voluntary nature of a decision and the state imposes its will on its 

citizens48 even if they make an informed decision.49 Soft paternalism involves accepting that it is 

necessary for the state to protect its citizens from harming themselves only when their decision to act 

is not completely voluntary.50 The aim of soft paternalism, Feinberg argues, is not to protect a person 

from harm or to decide on the value of a choice for him, but to prevent him from making a choice that 

is not truly his.51 Some factors that can diminish the voluntariness of a choice are ignorance, coercion 

or drugs.52  

 

The current law is an example of hard paternalism. Those in favour of it argue that the harm 

caused by drug use is so severe that it justifies extreme intervention by the state in the form of 

criminal sanction.53 They also argue that habitual users and addicts have little or no control over their 

decision to use drugs.54 If their argument is that the law should intervene to protect people when the 

risk is sufficiently serious and when their decision is not fully voluntary or informed, then they are 

actually advocating in favour of soft paternalism. This is important because the difference between 

hard and soft paternalism has serious implications for potential offenders. Hard paternalism involves a 

greater infringement on personal autonomy and will capture cases in which the harm inflicted (on 

users or non-users) is minimal. Thus, offenders who cause minimal harm may be punished in the 

same way as those who cause significantly more harm. Soft paternalism results in less of an 

infringement on personal autonomy and allows for more proportional punishment.  

 

Dworkin suggests that for paternalism to be justified, the law must produce more good than 

harm.55 For possessors of small amounts of drugs for personal use, the effect of criminal sanction is 

more harmful than the effects of drugs.56 Trauma from time in prison and the stigma and loss of 

opportunities after prison can cause a person to turn back to drugs, whether as a coping mechanism or 

out of financial need. The risk that drug users assume is significant but may be mitigated by factors 

such as quantity of drugs possessed, whether the user had taken drugs before, and the general health 

 
43 J Feinberg, The Moral Limits of the Criminal Law Volume 3: Harm to Self (1984) 25. 
44 Feinberg, The Moral Limits Volume 3 (n 43).  
45 D Husak and P de Marneffe, “Reasons to decriminalize”, in D Husak and P de Marneffe (eds), The 

Legalization of Drugs (2005) 83 at 85. 
46 Simester (n 20) at 675.  
47 Feinberg, The Moral Limits Volume 3 (n 43) 12.  
48 Ibid. 
49 G Dworkin, “Paternalism” (2002) The Stanford Encyclopedia of Philosophy para 2.1. 
50 Ibid.  
51 Feinberg, The Moral Limits Volume 3 (n 43) 12. 
52 Ibid. 
53 Husak and de Marneffe (n 32). 
54 Ibid. 
55 Dworkin (n 49) para 3. 
56 D Husak and P de Marneffe, “Reasons to criminalize drug use”, in D Husak and P de Marneffe (eds), The 

Legalization of Drugs (2005) 41 at 43-44. 
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of the user. Thus, it can be said that the law is overinclusive, as it can capture low-level users at 

minimal risk as well as users at a much higher risk. The harm inflicted to these low-level users by 

criminal sanction is greater than the harm inflicted by the drugs. Hard paternalism in this case should 

be abandoned.  

 

If Feinberg’s theory of soft paternalism is applied, as it should be, then the state may only 

intervene where the risk was unreasonable57 and/or involuntary.58 The greater the magnitude and 

probability of the harm, the less reasonable the risk.59 The greater the importance of the goal and 

necessity of the action, and the greater the likelihood the goal will be achieved, the more reasonable 

the risk.60 In the case of drug use, the goal might be to experience the effects of drugs. As this is not 

considered important for the improvement of a person’s health, well-being, or enjoyment of life, the 

risk of drugs’ harmful effects is less reasonable even if the act of taking the drugs is extremely 

necessary for the achievement of the goal. 

 

The voluntariness of an action exists on a scale from fully voluntary to fully involuntary.61 

The voluntariness of a decision would depend on how well-informed the actor is and whether there 

are any factors diminishing capacity such as mental illness, coercion and inebriation. Perfectly 

voluntary choices are rare, if not impossible, because there might always be something the actor does 

not know.62 If this logic is applied to drug possession, then there are only three scenarios in which the 

state must intervene. It is clear that the state should not allow minors to possess drugs. Therefore, in 

these scenarios, A is an adult who is aware of the fact that he possesses drugs.  

 

First, the state should prevent someone who is, at the time of arrest, addicted to drugs, from 

acquiring more drugs. Firstly, it would be necessary to define who an ‘addict’ is. Whether someone is 

an addict can be determined through psychological evaluation, the presentation of withdrawal 

symptoms or other evidence such as whether she/he is enrolled in a rehabilitation program. Allowing 

an addict to assume further risk by continuing drug use would be unreasonable. Health risks become 

more serious and the risk of fatal overdose increases. Any decision they make to continue using drugs 

will be influenced by their disease, thus it will fall substantially short of fully voluntary. The state 

would be helping an addict make the choice they truly want to make or would make if they were 

sober i.e. to stop using drugs.  

 

Second, if A has prior convictions for any drug-related offences (such as possession, 

manufacture or supply) or prior convictions for crimes carried out under the influence of drugs then 

they should be penalised for possession. Third, the state should intervene if A possesses a large 

quantity of drugs. Both of these situations point to habitual drug use but may not always involve 

addiction. Cases of habitual use can lead to impaired judgement over time and put the user at a greater 

risk of addiction. Impaired judgement decreases the voluntariness of the decision. Possession of very 

large quantities of drugs for personal use, can lead to severe health problems and even death. 

Intervention in these cases is justified by soft paternalism because it can be assumed that A wanted to 

use the drugs and not die, and the law is helping him make his real choice.63 Furthermore, the risk in 

this scenario is unreasonable.  

 

It is also worth noting that alcohol use and alcoholism also put users at risk of very serious 

harm and even death, yet alcohol possession is not proscribed. Additionally, the voluntariness of the 

decision of an alcoholic to continue consuming alcohol falls substantially short of fully voluntary yet 

an alcoholic is not banned from purchasing more alcohol. However, this does not mean that alcohol 

 
57 Feinberg, The Moral Limits Volume 3 (n 43) 101-103. 
58 Ibid. at 104-106. 
59 Ibid. at 103-104. 
60 Ibid. 
61 Ibid. 
62 Ibid. 
63 Feinberg, The Moral Limits Volume 3 (n 43) 12. 
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possession in general should be illegal or drug possession in general should be legal. Rather, it should 

be recognised that if there are good reasons for not criminalising the possession of alcohol, there are 

also good reasons for not criminalising the possession of other drugs. This will not necessarily lead to 

the same treatment for alcohol and other drugs but is the starting point of the argument for a soft 

paternalist approach. Soft paternalism only provides justification for intervention in the above-

mentioned cases. All other cases of mere possession should be decriminalised.  

 

As discussed above, criminal sanction should not be used if there is a less intrusive and less 

harmful alternative. If the goal of the law is to protect public welfare and decrease the overall level of 

harm inflicted on citizens, these goals can be accomplished by treating drug use rather than 

criminalising drug possession. This tactic was employed by Portugal which decriminalised possession 

of drugs below a certain quantity for personal users.64 Persons found with a quantity of drugs below a 

certain threshold were not passed through the criminal justice system but rather ordered to perform 

community service, attend therapy or enter a rehabilitation program.65 Over time, Portuguese 

authorities reported an increase in the number of users willing to seek treatment66 and the total 

number of drug-related deaths have decreased.67 As of 2016, the use of cannabis increased but the use 

of cocaine, MDMA and amphetamines remain relatively low and continue to decrease.68 The number 

of drug users seeking treatment for the first time has decreased overall (possibly corresponding to the 

decrease in usage) but there was a small increase for certain drugs.69 The Portuguese government 

recognised that it was more productive and effective to treat drug use as a matter of public health 

rather than criminal justice. If a government or society uses the health of drug users to justify state 

intervention, then it follows logically that the intervention should target the health of the user. This 

protects people from the harm caused by criminal sanctions and achieves the paternalistic goal of 

reducing total harm in a population. 

 

E. CONCLUSION 

 

Mere possession offences are primarily used to prevent future harm. However, they conflict with 

basic principles of criminal law. There must be a strong case for harm upon which to base the 

justification of such offences. Due to the serious harmful effects of criminal sanctions, they should be 

used restrictively and only on the people who deserve it most. Mere possession offences are 

overinclusive due to the fact that they capture people who do not create a significant risk of harm to 

themselves or to others. Furthermore, the harm caused by drug use is not enough to justify mere 

possession offences in most cases. 

 

Although non-users can be harmed by drug use, this does not justify mere possession 

offences. Non-users can experience endangerment or indirect harm. Mere possession offences are 

inappropriate in both cases. For drug users, the state’s ability to infringe personal autonomy should be 

restricted in favour of personal autonomy. The paternalistic nature of this law cannot be justified 

unless a soft paternalist approach is taken. This approach would consider the reasonableness of the 

risk and voluntariness of the decision and the law would only intervene where the risk was 

significantly unreasonable or the decision was not fully voluntary. As a result, mere possession of 

dibrugs below a certain quantity for personal users should not be criminalised, since these users would 

create a very low risk of harm and the imposition of criminal sanction on them would do more harm 

than good. These cases should be treated as a matter of health rather than criminal justice. 

 
64 Law No. 30 of 29 November 2000. 
65 C E Hughes and A Stevens, “What can we learn from the Portuguese decriminalization of illicit drugs?” 

(2010) 50/6 The British Journal of Criminology 999 at 1001. 
66 G Greenwald, Drug Decriminalization in Portugal: Lessons for Creating Fair and Successful Drug Policies 

(2009) 15. 
67 Ibid. at 17. 
68 European Monitoring Centre for Drugs and Drug Addiction, “Portugal Drug Report 2018” 6-8. 
69 Ibid. at 10.  
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A. INTRODUCTION 

 

It is sought from time to time to create trusts within trusts. Such ‘sub-trusts’1 involve, more precisely, 

a declaration of trust by a beneficiary over an existing beneficial interest. Although trusts of this kind 

are encountered in practice,2 little serious consideration appears to have been given to the nature of 

the sub-trust and how, if it all, it might be accommodated within the existing Scots law of trusts.3 

 

This article attempts to address the relative paucity of material by considering three important 

dimensions of the sub-trust in the context of Scots law: first, the creation of, and parties to, a sub-

trust; second, how the sub-trust may be reconciled with existing conceptualisations of the trust in 

Scots law; and third, the problems unique to the sub-trust which cannot be resolved by reference to 

the general law of trusts. It is necessary, then, to begin by illustrating the nature of the sub-trust as 

distinct from a conventional Scottish trust.  

 

B. WHAT IS A SUB-TRUST? 

 

No definition of a sub-trust in Scots law has been attempted.4 In general terms, however, the 

following serves as a useful starting point:  

 

  

 

 
* Doctoral researcher and tutor at the University of Edinburgh School of Law. I am grateful to Kenneth Reid for 

insightful comments on a draft of this article. Any errors remain, of course, my own. 
1 The term ‘sub-trust’ is used throughout this article – ‘derivative trust’ is also employed (albeit more 

infrequently) to refer to the same idea.   
2 See e.g. the sub-trust described in RFC 2012 Plc (In Liquidation) (formerly Rangers Football Club Plc) v 

Advocate General for Scotland 2018 SC (UKSC) 15. This decision, as well as the Inner House proceedings 

reported sub nom Murray Group Holdings Ltd v Revenue and Customs Commissioners 2016 SC 201, appear to 

be the only reported cases dealing with the sub-trust in Scotland. 
3 A single passing reference is made in J Getzler, "Faith, Trust and Charity" in A Burrows, D Johnston and R 

Zimmermann (eds) Judge and Jurist: Essays in Memory of Lord Rodger of Earlsferry (2013) 559 at 570.  
4 The issue is a complicated one, since the exact definition of a sub-trust in Scots law is dependent on one’s 

definition of the Scottish trust more broadly.  
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SUB-TRUST  

 

N.  

 

A trust created out of a trust such that A holds property on trust for B and B then declares 

himself to be trustee of his beneficial interest for C.5 

 

In a conventional trust, A holds property for B who, in turn, holds an interest to enforce the trust.6 To 

effect a sub-trust B declares an additional trust in favour of C. The property subject to the sub-trust is 

B’s interest – referred to as B’s ‘beneficial interest’ in the definition above – brought into being by the 

original trust.  

 

(1) Parties to a sub-trust  

 

A sub-trust involves a number of parties, some of whom are necessarily parties to the original trust7 

and others who are new to the arrangement.  In a typical sub-trust three parties will be involved – 

examining each of these parties in turn also usefully brings into focus some of the issues which arise 

in relation to sub-trusts.  

 

The first party is the trustee of the original trust. With one exception, their role in the creation 

of the sub-trust is a passive one.8 No immediate interest is created in relation to the trust property that 

they hold, the obligations imposed by the trust deed, and the general law of trusts to manage the trust 

property in favour of the original beneficiary are unaffected. To avoid confusion, however, the trustee 

of the original trust is usually referred to as the “head trustee” or “principal trustee” (the former is 

adopted here).  

 

The second party is the beneficiary of the original trust. Almost invariably sub-trusts take the 

form of truster-as-trustee trusts and, accordingly, the original beneficiary appears to simultaneously 

occupy the three roles of beneficiary (of the original trust), truster (of the sub-trust) and trustee (again 

of the sub-trust).9 Whether the beneficiary remains a beneficiary of the original trust after the creation 

of the sub-trust is, however, unclear.10 The beneficiary of the original trust therefore either (i) loses 

their status as beneficiary and simply becomes a sub-trustee or (ii) remains a beneficiary of the 

original trust and acquires a new capacity as sub-trustee.  

 

The third party is the beneficiary of the sub-trust. Again, to avoid confusion with the second 

party, this beneficiary is generally referred to as the “sub-beneficiary”. The most significant question 

in relation to the sub-beneficiary is the nature of their interest, both in the immediate dimension in 

relation to the sub-trustee and, ultimately, in relation to the head trustee.  

 

(2) (Infinite) Recursion 

 

It is important to observe that the process of creating trusts need not end with the sub-beneficiary. 

Indeed, the creation of a further trust is possible where that sub-beneficiary declares a trust over their 

interest in the sub-trust. The result is the creation of what might be termed a ‘sub-sub-trust’, making 

 
5 J Law and E A Martin (eds), A Dictionary of Law, 7th edn (2014). 
6 No position is taken at this stage as to whether that interest is held against the trustee or in the trust property 

(or otherwise). The implications of different rationalisations of the trust are considered at C. infra. 
7 Often referred to as the “head” or “principal” trust. 
8 See the discussion on bare trusts at section D(1) infra.  
9 A beneficiary may, of course, assign their beneficial interest to a third party who thereafter makes the 

appropriate declaration of trust. 
10 The issue is discussed at section D(3) infra.  
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the third party the ‘sub-sub-trustee’ and a new fourth party the ‘sub-sub-beneficiary’. This process 

can, it appears, continue such that a theoretically unlimited number of additional trusts are created.   

 

Again, the most important conceptual question which this feature of the sub-trust raises is the 

nature of the interest held by the further beneficiaries. That question is particularly pertinent when the 

further beneficiary is far removed from the individual trustee. Answering that question depends in 

large part on how one chooses to rationalise the sub-trust in Scots law.   

 

C. CONCEPTUALISING THE SUB-TRUST IN SCOTS LAW 

 

As the sub-trust is simply a species of the trust more broadly, it is impossible to consider how the sub-

trust might be accommodated in Scotland without also addressing the broader conceptualisation of the 

trust in the same context. As a full discussion of that issue is outside of the scope of this article, this 

section examines how the sub-trust could be accommodated in terms of existing theories of the trust 

in Scots law.11  

 

The predominant model of the trust in Scots law is the separate patrimony theory advanced by 

Professors Reid and Gretton.12 The central claim of this theory is that the trustee holds trust property 

in a ‘trust patrimony’ separate and distinct from the trustee’s ‘personal patrimony’. The beneficiary’s 

right is described as a personal right to compel the trustee to administer the trust in their favour.13 

This, it is said, accounts in particular for the protection of trust assets on the insolvency of the 

trustee.14  

 

Is it possible for the sub-trust to be reconciled with a patrimonial conception of the trust more 

broadly? The answer to that question appears to be in the affirmative, though not without some 

caveats. Patrimonial theory would, it appears, conceptualise the sub-trust in the following terms. In 

the original trust the head trustee holds the trust property in their trust patrimony. The beneficiary has, 

as in a conventional trust, a personal right contained in their personal patrimony against the head 

trustee to compel the administration of the trust in the beneficiary’s favour. Upon the declaration of 

the sub-trust this personal right is transferred to the trust patrimony of the now sub-trustee. To 

complete the picture the sub-beneficiary acquires, in their personal patrimony, a fresh personal right 

against the sub-trustee.   

 

 
11 For a useful account of the competing theories of trust in Scotland see D Carr, Ideas of Equity (2017) ch 4. 
12 See G L Gretton, "Trusts without Equity" (2000) International and Comparative Law Quarterly 599 and K G 

C Reid, "Patrimony not Equity" (2000) 8 European Review of Private Law 427 reproduced in R Valsan (ed), 

Trusts and Patrimonies (2015) 87 et seq. The theory has enjoyed a degree of judicial endorsement – see 

Advocate General v Murray Group Holdings 2016 SC 201 at para 50; Glasgow City Council v The Board of 

Managers of Springboig St John's School 2014 GWD 16 per Lord Malcolm at para 12. Cf. the more equivocal 

statements in Commissioners for Her Majesty's Revenue and Customs v Bute 2009 SC 561 at para 1; Wilson v 

Inverclyde Council 2003 SC 366 per Lord Osborne at para 35. 
13 The nature and content of this right is discussed in Inland Revenue Commissioners v Clark’s Trustees 1939 

SC 11 per Lord President Normand at 22. Significantly, this formulation of the trust holds that beneficiary has 

no interest of any kind in the trust property – their right remains at all times a personal one. 
14 Other explanations of the protection of trust assets from the insolvency of the trustee exist including, most 

notably, the view that the beneficiary has a right greater than a mere personal right - see e.g. Joint 

Administrators of Rangers Football Club Plc, Noters 2012 SLT 599 per Lord Hodge at para 31. Other models 

envisage the beneficiary as having the true ownership of the trust property compared to the merely ‘formal’ title 

of the trustee – see e.g. Heritable Reversionary Company v Millar (1892) 19 R (HL) 43 per Lord Watson at 49 

and Lord McNaughten at 54. 
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The nature of the sub-beneficiary’s right, following separate patrimony theory, is then a right 

(the sub-beneficiary’s) to a right (the sub-trustee’s) against the head trustee.15 This may be expressed 

in the – perhaps inevitably – convoluted formulation that the sub-beneficiary has a right to compel the 

sub-trustee to administer their right against the head trustee for the administration of the trust in 

favour of the sub-beneficiary.16 It is thus possible, though complex, to conceptualise the sub-trust in 

terms of the separate patrimony theory.  

 

Although the sub-trust may be satisfactorily accommodated in Scots law through separate 

patrimony theory, some questions still remain. The remainder of this article highlights four problems 

with the sub-trust in the particular context of Scots law and considers how they might be resolved.  

 

D. FOUR PROBLEMS 

 

(1) Redundant trusts 

 

As has already been noted, the process of creating a sub-trust may be repeated such that an 

indeterminate number of sub-trusts may be brought into existence.17 In many cases, the further trusts 

impose additional conditions on the beneficial interest created by the trust – thus, in what is 

essentially a form of liferent, A may hold property on trust for B and B, declaring a sub-trust, may 

hold their interest for the duration of C’s life with the fee to D thereafter. Upon C’s death, D will be 

entitled to a conveyance of B’s beneficial interest in the original trust.  

 

A problem arises, however, when A holds property in an unconditional (‘bare’) trust for B 

who then declares him or herself trustee of their beneficial interest for C without imposing any 

additional conditions. On its face, this appears to be a trust in favour of B who holds as trustee in 

favour of C. In substance, however, is this arrangement not simply a bare trust between A and C, with 

B as a superfluous intermediary? It seems clear that this must be the case since C, as sub-beneficiary, 

is entitled to call upon B, as sub-trustee, to transfer B’s beneficial interest to him. The effect of this is 

to place C in the same position as B and, consequently, enable C to demand a conveyance of the trust 

property from A as head trustee.18 That B ‘drops out’ as sub-trustee in this situation also appears to be 

the law in England19 where the beneficiary of a sub-trust is in a similar position,20 although the idea of 

the sub-trustee’s ‘dropping out’ is not uncontroversial.21 

 

 

 

 
15 This is the simplest possible formulation, assuming that the sub-trustee has not imposed additional conditions 

in the self-declaration of trust. Different considerations may apply where there is a bare trust in favour of the 

sub-trustee and a further bare trust in favour of the sub-beneficiary – see section D(1) infra. 
16 It may be questioned if there is anything of substance to this right, although this probably results more from 

the fact that it is contingent upon an already limited right than as a result of separate patrimony theory.  
17 Section B(2), supra.  
18 This analysis assumes, of course, that B and C have vested, unqualified and indefeasible rights in the 

respective trust property (Miller's Trustees v Miller (1890) 18 R 301). Otherwise, the A-B trust or B-C trust 

would not be a true bare trust. 
19 This is usually argued from the authority of Onslow v Wallis 41 ER 1361; Re Lashmar [1891] 1 Ch 258; 

Grainge v Wilberforce (1859) 5 TLR 436 and Head v Lord Teynham (1783) 1 Cox Eq 57. It should be noted 

that none of these decisions address this point conclusively.  
20 See Saunders v Vautier (1841) 4 Beav 115. 
21 See e.g. L Sagar, "Sham about the sub-trust—some random thoughts about the decision in Sheffield v 

Sheffield" (2014) Trusts & Trustees 826 at 830-831 citing P V Baker, "Note on Grey v IRC" (1958) 74 Law 

Quarterly Review 180 at 182 and Nelson v Greening & Sykes (Builders) Ltd [2007] EWCA Civ 1358 per 

Lawrence Collins LJ at para 47-58; C H Tham, "Exploding the myth that bare sub-trustees drop out'" (2017) 

Trust Law International 76. 



21 

 

(2) Contingent rights  

 

Not all beneficiaries hold personal rights against their trustees. Some beneficiaries have only a spes – 

that is to say, a hope or expectation that they may receive the trust property.22 Although illusory, a 

spes may be sold and transferred by way of assignation and so could, in principle, be entrusted in a 

sub-trust.23 This again raises an immediate problem of substance. If the sub-trustee only has a hope of 

receiving the trust property, what right could be held by the sub-beneficiary? If a trust without a 

trustee is a ship without a crew, a trust of a contingent right, such as a spes, is a crew without a ship.24   

 

The solution to this problem appears to lie in the rules on the assignation of a spes. While a 

spes may be validly assigned, that assignation is not effective to transfer any right of property before 

the spes becomes a vested personal right.25 Applying the same principle to the sub-trust, it would 

appear that where it is sought to hold a spes or similar lesser right on trust, the sub-trust and any 

further contingent trust does not come into being before the spes matures into a vested personal 

right.26 Only at that stage does the sub-beneficiary acquire the relevant personal right against the sub-

trustee. Speculatively, if the spes is – for whatever reason – defeated, then the sub-trust will fail.27 

 

(3) Rights of the sub-trustee  

 

One further important consideration is the rights held by the sub-trustee after the declaration of the 

sub-trust. As has been alluded to in the illustration given above, it is unclear if the sub-trustee retains 

their capacity as beneficiary of the original trust by the retention of all or some part of their original 

beneficial interest or, alternatively, if they lose that capacity because they are completely divested by 

the declaration of the sub-trust.28 The issue is not entirely insignificant. The retention by the sub-

trustee of their capacity as beneficiary affects, for example, their ability to take action against the head 

trustee other than on the strict direction of the sub-beneficiary.  

 

The correct answer to this question appears to be that the beneficiary/sub-trustee is 

completely divested upon the declaration of the sub-trust. This can be helpfully illustrated by the 

example of the creation of a sub-trust by assignation of the beneficial interest. Assume A holds 

property in trust for B. B assigns his beneficial interest in favour of C. C then declares a trust in 

favour of D, who accordingly becomes the sub-beneficiary of the new sub-trust. Assuming the 

assignation was valid, B is completely divested of his beneficial interest and loses his capacity as 

beneficiary.29 The same, by analogy, appears to take place in a truster-as-trustee sub-trust – because 

B’s status as a beneficiary flows from his ownership of the beneficial interest in his personal 

patrimony, B loses his status as beneficiary by the transfer of that interest to his trust patrimony just as 

 
22  In, for example, a trust of property to A for life then to B whom failing to C, the last has only a spes. See 

Bell, Dictionary and digest of the law of Scotland (1861) at 774 for the definition of a spes successonis, the 

comparable hope or expectation of a would-be beneficiary to succeed to an estate.  
23 See e.g. Trappes v Meredith (1871) 10 M 38; McEwans Trustees v Macdonald 1909 SC 57.  
24 A metaphor employed by Reid, "Patrimony not Equity" in Valsan, Trusts (supra, n.13) at 119-120. 
25 Wood v Begbie 1850 12 D 963.   
26 See the rules on the delivery of trust property Allan's Trustees v Lord Advocate 1971 SC (HL) 45; Joint 

Administrators of Rangers Football Club plc, Noters 2012 SLT 599. 
27 Strictly, the sub-trust does not ‘lapse’ at all since it was never in being – it simply does not take effect.   
28 Section B(1) supra. There are two possibilities. Either the interest of the beneficiary of the original trust is 

transferred in its entirety from the beneficiary/sub-trustee’s personal patrimony to their trust patrimony or the 

‘old’ right remains and a new personal right is created in the trust patrimony of the beneficiary/sub-trustee.  
29 C is of course briefly sole beneficiary of the trust so one might question what interest she might retain after 

the declaration of trust. It is equally possible, however, for C to declare a trust in favour of D completed by the 

assignation of B’s beneficial interest such that C is never holder of that interest solely as beneficiary but always 

as trustee for D.  
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if he had transferred away his beneficial interest to another.30 B could, of course, resume his capacity 

as beneficiary upon the re-acquisition of the beneficial interest in his personal capacity.   

 

(4) Rights of the sub-beneficiary  

 

Having explored the position of the sub-trustee, there remains only to consider the rights of the sub-

beneficiary. It is clear that, in most cases, the sub-beneficiary has the conventional rights held by a 

beneficiary exigible against the sub-trustee. Also of significance are the rights (if any) of the sub-

beneficiary, or indeed of any beneficiary, further down the ‘chain’ against the head trustee. It is, after 

all, the head trustee who has ownership of the trust property and may accordingly make decisions of 

significance in relation to that property, including those that affect the value of the sub-beneficiary’s 

interest. Thus, a sub-beneficiary might wish to pursue an action for count and reckoning or interdict 

against the head trustee or, in some circumstances, seek to have that head trustee removed and 

replaced.  

 

While no decisions exist in relation to actions by sub-beneficiaries against head trustees, a 

number of cases have addressed the partly analogous claim by a beneficiary against a debtor to an 

ordinary trust.31 For such a claim to be competent, the beneficiary must call upon the trustee to sue on 

their behalf or request that the trustee lend their name to a claim by the beneficiary.32 If the trustee 

refuses both of these possibilities the beneficiary may pursue the debtor in their own name.33 These 

rules may be applied, mutatis mutandis, to a claim by the sub-beneficiary against the sub-trustee. To 

claim against the head trustee, the sub-beneficiary must first request that their sub-trustee take the 

desired course of action against the head trustee or allow the sub-beneficiary to sue in their name. If 

the sub-trustee declines, the sub-beneficiary could, it is argued, pursue the head beneficiary in their 

own name.  

 

E. CONCLUSION 

 

The aim of this article has been to shed some light on a relatively obscure, but nonetheless significant, 

area of the law of trusts. There is, indeed, a great deal more to explore – nothing has been said, for 

example, of the extensive, actual and potential, uses of the sub-trust in the commercial environment 

and beyond. 

 

Even on the purely conceptual level considered here, the sub-trust provides a useful 

perspective on the law of trusts including, in particular, in relation to the theories used to 

accommodate the trust in Scots law. It is hoped that this contribution will encourage others to 

consider this important subject, in both its conceptual and practical dimensions. 

 
30 This analysis carries the additional benefit that it minimises the possibility of a conflict of interest between B 

in his capacity as a sub-trustee and as a beneficiary.   
31 Henderson v Robb (1889) 16 R 341; Watt v Roger (1890) 17 R 1201; Armour v Glasgow Royal Infirmary 

1909 1 SLT 40. The law in Scotland was recently reviewed by the Supreme Court in the English case of Roberts 

v Gill [2011] 1 AC 240 - see the judgments of Lord Rodger and Lord Hope. Another possible analogy is the 

claim in derivative proceedings by a beneficiary of a trust of shares against the directors of a company in which 

those shares are held. No Scottish authority appears to exist on this point, but such claims have been held, in 

some circumstances, to be competent in English law – see Great Western Railway Co v Rushout 64 ER 1121 

and Jafari-Fini v Skillglass Ltd [2004] EWHC 3353 (Ch); [2005] EWCA Civ 356. 
32 Henderson (supra, n.32) per the Lord President (Inglis) at 344. 
33 Roger (supra, n.32) per Lord Lee at 1204. 
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A. INTRODUCTION 

The protection of possession is an area of law which suffers from less interest than the theory of 

possession, which captivated scholars during the 19th century.1 Although possessory remedies from 

the civilian tradition and mixed jurisdiction systems are derived from the same medieval rules, 

different interpretations have evolved as a result of their different influences. This evolution was not 

harmonious, especially because scholars have always cast the law of possessory remedies aside, 

preferring instead to focus on the essence of possession under Roman law.2  

This paper seeks to analyse the historical grounds of possessory remedies (Part B), in order to 

identify the influences and the differences which are now found in civil law jurisdictions, with a focus 

on Italian, German, French and Belgian law (Part C).3 Mixed jurisdictions will also be mentioned to 

isolate specific differences, as the law of possession in mixed jurisdictions shares its origins with civil 

law. In the analysis of the current law, this paper begins by looking at which persons are protected by 

these remedies (C.1) and against whom the possessory action can be brought (C.2). The scope of the 

protection will be considered (C.3) before evaluating the nature of the thing subject to dispossession 

(C.4). Finally, the protection of quasi-possession will be examined, which has proven to be a 

controversial subject of debate, especially in Belgian law (C.5).  

While Italian and Belgian law were founded on French law, all of which followed from the 

Napoleonic Code, it must be noted, as a preliminary observation, that the French law on possessory 

remedies has completely changed. Indeed, law no. 2015-77 of 16 February 2015 abolished  

possessory remedies in the Civil Code (art. 2279 C. Civ) in addition to the rules concerning the action 

of Complainte, Reintegrande and Denonciation de Nouvelle Oeuvre in the Civil Code of Procedure, 

 
*Postgraduate LL.M student in Comparative and European Private Law (University of Edinburgh). 
1 For the theoretical controversy in German law between Savigny and Jhering see: J Gordley, Foundations of 

Private Law: Property, Tort, Contract, Unjust Enrichment (2006) 50-65.  
2 R Caterina, “The Evolution of Possessory Actions in France and Italy”, in E Descheemaeker, The 

Consequences of Possession (2014) 110. 
3 We also include mixed jurisdictions because they share the same roots regarding the law of possession (e.g. 

South Africa, Québec, Louisiana and Scotland). 
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which were obsolete.4 Specific possessory remedies are now replaced by a possessory protection in a 

procedure “en référé” (art. 809 Civil Procedure Code). This procedure keeps the possessory 

protection separate from the petitory suit, but allows for better succession between the two actions, in 

addition to greater efficiency and cost reduction.5 

B. HISTORY 

In Roman law, three different actions protected the possessor. First, the interdict unde vi6 for a person 

who has been dispossessed violently of his land. Secondly, the interdict uti possidetis7 protected a 

person who was disturbed in his possession of the land. Finally, the interdict utrubi only concerned 

the protection of movables and had the two functions of interdicts unde vi and uti possidetis.8 These 

actions could only be brought by the possessor of the thing in the Roman sense of this conception 

which requires both an animus domini (intention to be the owner) and a corpus (material 

appropriation) of the thing.9 The lessee, borrower, or depositary were not able to bring such an action. 

The possessor of the thing could bring these actions only against someone who dispossessed him, and 

not against a subsequent possessor. Even if the corpus was an element of possession, Roman lawyers 

accepted the possession of universalities for succession.10 Although German scholars in the 19th 

century such as Savigny and Jhering were very interested in the Roman law and made attempts to 

theorise upon it, their theory did not reflect the current law which was not influenced by the Roman 

interdicts.  

Indeed, while the concept of possession takes its roots in Roman law,11 its modern protection 

derives from Canon law and medieval customs. Civil law systems as well as mixed jurisdictions use 

an action for the recovery of possession, which comes from a passage in the Decretum Gratiani in the 

12th century called “actio spolii”.12 Originally, this action allowed a bishop to recover his diocese 

when he was ejected while a synod was called to consider the merits of his expulsion. The actio spolii 

was available to any possessor, including one who only has the power over the thing (corpus) without 

any intent to be the owner (animus). Moreover, this action was available for a person who lost 

possession violently as well as someone who lost possession without a “just cause”.13 The actio spolii 

allowed  recovery of possession against the spoliator as well as a third party who had acquired the 

spoiled thing when he/she was aware of the spoliation.14 All civilian jurisdictions inherited the old 

actio spolii from Canon law. The name of this action has evolved differently through the countries to 

become “Reintegrande/a” in French, Belgian and Italian law, the “Spolii” action in the Germanic 

tradition, the “Mandament van Spolie” in the Roman-Dutch tradition and “Spuilzie” in Scotland. 

Civil law jurisdictions also derive other possessory actions from medieval customs, which 

have evolved inconsistently alongside Canon law. While German law ejected such influences, French 

and Belgian law developed the action of “Complainte”,15 which also existed in the Roman-Dutch 

tradition in the past. Italy was influenced by the old medieval law action of “Maintenue”.16  Although 

 
4 The number of possessory claims has decreased over the years and only counted 230 claims in 2015 according 

to the study on the impact of the draft 16 February 2015, in J-L Bergel, Feues les actions, vive la protection 

possessoire! (2015) 265. 
5 J-L Bergel, Feues les actions, vive la protection possessoire! (2015) 265; N Cayrol, “Abrogation des actions 

possessoires”, (2015) RTD civ. 705. 
6 D.41.2.17 (Ulpien, book 76 ad edictum). 
7 D.41.2.12.1 (Ulpien, book 70 ad edictum) and D.43.17.1 (Ulpien, book 69 ed edictum). 
8 D.43.31.1 (Ulpien, book 72 ad edictum).  
9 D.41.2.3.1 (Paul, book 70 ad edictum) and D.41.2.8 (Paul, book 65 ad edictum). 
10 D.41.2.23 (Javolenus, book 1 of Letters). 
11 See especially Digeste, Book 41 and 43 (trad. Watson). 
12 J Gordley and U Mattei, “Protecting Possession” (1996) 44 American Journal of Comparative Law 313; R 

Caterina, “Concepts and Remedies in the Law of Possession” (2004) 8 EdinLR  270. 
13 J Gordley and U Mattei, “Protecting Possession” (n 12) 313. 
14 E Descheemaeker, The Consequences of Possession (2014) 21. 
15 In French law, the abolished art. 2278 and 2279 in the French Civil Code and art. 1264 and 1266 in the Code 

of Civil Procedure. In Belgian law: art. 1370 of the Judiciary Code. 
16 Art. 1170 Codice Civile. 
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it is rarely used, the action of “Denonciantion de nouvel oeuvre” in French and Belgian law, often 

classified with Complainte, also derives from old medieval customs.17 A common feature which 

prevailed in Roman law and which was adopted by Canon law and customs is the clear distinction 

between petitory remedies and possessory remedies18 

The current law in Germany, France, Belgium, and Italy is now the result of these three influences: 

Roman law, Canon law, and customs. The second part of this paper demonstrates the integration of 

these influences under the current law.  

C. CURRENT LAW 

This historical background allows us to understand the evolution of possessory protection in civil law 

jurisdictions. This paper mainly focuses on juridical remedies. However, it is important to mention, as 

a preliminary remark, the existence of another way to protect possession. One can observe that some 

civil law countries allow a person who suffers from dispossession to use self-help to recover the thing. 

German law provides this remedy in §859 Bürgerliches Gesetzbuch (hereafter BGB) and Austrian 

Law in art §344 Allgemeines Bürgerliches Gesetzbuch (hereafter AGBG).19 This power can be 

exercised by the mere holder, and for both movables and land. Even if this self-protection is regulated 

by several conditions, such a power is missing in other civil law countries. In French, Belgian, and 

South African law, it is an important principle that no one can use self-defence in order to recover 

possession. This principle is the ground of the possessory remedy itself.20 Thus, this illustrates the 

first profound divide among civil law traditions.  

Besides this important distinction, the different components of a possessory action in civilian 

jurisdictions can also be determined.  

 (1) The Possessor  

For purposes of clarity and ease, we will use the following distinction based on three levels of 

possession.21 The first level is possession as an owner. In the Napoleonic influence, such possession is 

characterised by two criteria of Roman law, the corpus and the animus domini. The second level 

illustrates the possession in the manner of an owner but from someone who knows that he is not the 

owner of the thing. Although he lacks animus domini, he nonetheless has full power over the thing 

(corpus). This level can be illustrated by the tenant, the borrower, or the depositary. The third level 

represents possession without any title and for a very short time. It can be represented, for example, 

by a friend who holds another’s bag while they go to the bathroom.  

While some jurisdictions decide to protect the possessor of the first category only, others 

prefer to extend the concept of possession to offer a wider protection to the second category. Three 

trends can be identified. 

First, the strict position on the granting of possessory remedies in only the first category still 

exists in Québec. According to art 929 CCQ, it is only a possessor who has possessed for more than 

one year with both the animus and the corpus who can bring a possessory action. The second category 

 
17 This action will not be specifically treated in this paper because it is often analysed as a variant of the 

Complainte. 
18 D Kleyn, “Possession”, in Zimmerman and Visser (ed), Southern Cross: Civil Law and Common Law in 

South Africa (1996) 821. 
19 S van Erp and B Akkermans, Cases, Materials and Text on Property Law (2012) 115. 
20 « Aucune spoliation par violence, fût-elle pratiquée par le possesseur le plus légitime contre le détenteur le 

plus illégitime, ne doit être tolérée dans une société jalouse du maintien du bon ordre et de la sécurité générale. 

Le système contraire pourrait amener une longue série de violences entre deux individus qui auraient 

alternativement recours à des voies de fait, au lieu de se rappeler que, chez un peuple civilisé, personne ne peut 

se faire justice à soi-même », Doc.parl., rapport de la commission spéciale de la Chambre, séance du 29 mars 

1870, révision du Code de procédure civile, projet de loi no 37, Ch., sess. ord. 1869-1870, n 134, p. 23. See also 

C Renard and J Hansenne, Propriété et droit réels (1974) 103. 
21 E Descheemaeker, Possession (n 14) 7.  
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is thus clearly excluded from protection.22  Austrian law has the same strict view of possession and 

does not grant possessory remedies to tenants, borrowers, or others who exercise control over the 

thing.23 However, one can observe that these countries use techniques in order to extend the 

protection. Indeed, while in Quebec the recognition of quasi-possession allows a specific category of 

holder to benefit indirectly from possessory remedies,24 the recognition of possession of incorporeals 

in Austrian law compensates for the lack of protection.25  

The second trend can be illustrated by Italy and Belgium. The law provides two kinds of 

action: one is limited to the first category of possessors (Complainte, Manutenza) and the other is 

extended to the second category (Réintégranda/e). In both jurisdictions, the first action is open to a 

person who has possessed for at least one year and who was disturbed in this possession. The second 

action is considered more serious and is open to a person who was violently deprived of his thing. 

Here, one can observe the divide created by history between the old medieval action and the Canon 

law action. According to Gordley, the restriction in the medieval remedy is not about possession but 

only because, in feudal law, the person who paid the rent was considered an owner and not a lessee.26 

However, one can see today other justifications such as the gravity of the damage to social order and 

public peace, which might therefore require quicker protection.27 

The third trend represents the protection extended to category two. French law had the same 

structure as Italian and Belgian law before 1975 but decided to extend the protection of both actions 

to the mere holder of the thing,28 and this remained under the new reform of 2015. Under the current 

law, article 2278 C.civ. still protects the mere holder of the thing with the action en référé. Instead of 

extending the scope of the three possessory actions, South Africa decided to abolish the Complainte 

and the Maintenue in order to keep only the Mandament van Spolie, which is granted to a holder who 

has the intention of securing some benefit for himself (animus ex re commodum acquirendi).29 In 

Germany, despite the theoretical debate between Savigny and Jhering, the drafters of the BGB 

adopted the solution provided in “Fondements des interdits possessoires” written by Jhering.30 He 

argued that, in light of social justice, the law must give protection to both a holder and possessor who 

have the same intention of holding control of the thing. Consequently, BGB defines possession very 

broadly as “the actual power of control over the thing”31  and explicitly includes the lessee and the 

custodian.32 Protection is thus also given to this broad category of mere holder by providing a claim 

for deprivation33 and a claim for interference.34  It must be noted that possession excludes the agent in 

possession who is “the one who has the control over a thing for another in the other’s household, or in 

the other’s trade or business or in a similar relationship”.35  This last one does not benefit from 

possessory remedies.36  

As such, it can be observed that in the case of deprivation, while a renter will be automatically 

protected in German and French law, he must choose the relevant action in Belgian and Italian law 

 
22 M Graziedi and L Smith, Comparative Property Law Global Perspectives (2018) 184. 
23 §345 and §346 ABGB. 
24 M Graziedi and L Smith, Comparative Property Law Global Perspectives, 185. 
25 T Rufner, “Possession of Incorporeals”, in E Descheemaeker, Possession (n 14) 177. 
26 J Gordley and U Mattei, “Protecting Possession” (n 12) 313. 
27 P Lecocq, Manuel de droit des biens (2015) 392; in Italian law see Secondo Cass. S.U. 9 October 1990, n 

9928, (1990) Foro it. 2157 in S Rodolfo and C Catarina, Il possesso (2000) 349. 
28 R Caterina, “Possessory Actions” (n 2) 102; J Gordley and U Mattei, “Protecting Possession” (n 12) 313.  
29 See Yeko v Qana (n 156), 739D-E; Magadi v West Rand Administration Board 1981 (2) SA 352 (T) 345F. 
30 See §861, §862, §867 and the limitation of one year in §864 BGB.  
31 §868 BGB. 
32 §867 BGB. 
33 §861 BGB. 
34 §862 BGB. 
35 §855 BGB. 
36 A similar restriction exists also in Italy under art. 1168 Codice Civile: “The action is also available to him 

who has the detention of the thing, except in case in which he has it for reasons of service or of hospitality”. 
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(Reintegrande/a). Whereas the renter, despite the arguments of the doctrine,37 will not be protected in 

Quebec because it is not a real right protected by quasi-possession, he will be protected in Austrian 

law, but only because Austrian law protects incorporeals.  

It is suggested that, even if the rules about the person protected by possessory remedies differ 

in the jurisdictions analysed, they generally produce the same result, which offers protection to a 

broad category of persons. This general extension to the second category can be justified by the 

protection of the holder, and especially by the protection of the owner himself. Indeed, the owner is 

not always in the best position to protect his thing when a mere holder currently possesses it, and the 

defence by the holder can be helpful for the true owner.38 Consequently, if the mere holder was not 

able to directly protect the thing, it would be advantageous only for the wrongdoers.39  

    (2) The defendant 

One can observe three differences concerning the defendant in a possessory action.  

First, in Belgian law, and in French law in the past,40 Reintegrande can only be brought 

against the dispossessor or his accomplices. It cannot be brought, as in German law, against a person 

who took possession knowing of the dispossession.41 The Italian Civil Code of 1942 follows the 

example of German law and provides possessory remedies not only against the dispossessor but 

against a third party who acquired possession with knowledge of the dispossession.42 This distinction 

was created by different influences: while German scholars preferred to soften the principle of Roman 

law by following the example of the Spolii43 action, French scholars applied the strict Roman rule to 

possessory remedies.  

The second difference occurs where there is a contract between the plaintiff and the 

defendant. In Belgian, German and Italian law,44 the existence of a contract between parties does not 

prevent a possessory remedy from being brought. Indeed, the doctrine argues that if the disturbance is 

broader than a breach of contract, the holder such as the lessee can bring a possessory action 

(Reintergrande) against the owner.45 This was not the position adopted by France, which prohibited 

the mere holder from bringing a possessory remedy against those from whom their rights were held. 

Because this interpretation is a creation of the courts,46 one cannot predict if this solution will stay 

available for the new French law with the action en référé. 

Finally, the public nature of the defendant creates different interpretations of the law. In 

Belgium as well as Germany, an important amount of possessory actions involve a public authority 

which disturbs or dispossesses the possessor, especially in the course of public works. In a famous 

judgement of 24 September 1987, the Belgian Court of Cassation confirmed this analysis, noting that 

 
37 M Graziedi and L Smith, Comparative Property Law Global Perspectives (2018) 185. 
38 This reflects Jhering’s view who justified the protection of possession to provide a complete protection for the 

owner. The other justification, shared by Savigny, was the protection of the public order. See R Von Ihering, du 

fondement de la protection possessoire, translation by O De Meulenaere (1875) 43 at 50; J Gordley and U 

Mattei, “Protecting Possession” (n 12) 303. 
38 P Lecocq, Manuel (n 27) 392. 
39 R Caterina, “Concepts and Remedies in the Law of Possession”, (2004) 8 EdinLR  271. 
40 This solution must be kept under the new law with the action en référé.  
41 In German law, Courts extended this principle to the third-party who takes possession without the agreement 

of the dispossessor or even against the dispossessor's will. See J Gordley and U Mattei, “Protecting Possession” 

(n 12) 312. 
42 See art. 1169 Codice Civile; This provision leads some authors to classify this action as a quasi-real one; J S 

Lena and U Mattei, Introduction to Italian Law (2002) 310. 
43 J Gordley and U Mattei, “Protecting Possession” (n 12) 312. 
44 See Cassazione civile (24 March 1979) n 1737; Cassazione civile (6 November 1991) n 11853; Pret Milano 9 

December 1991, (1992)  Foro it.  2463. 
45 P Lecocq, Manuel (n 27) 382 ; Cass 18 November 1839, (1839) Pas I .220. : J.P Namur, 22 May 2008, (2009) 

JLMB 1288.  
46 P Lecocq, Actions possessoires et référé vol 1 (1995) 40-41. 
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a forced execution in kind could not be imposed due to the immunity of the public powers.47 Before 

the reform of 2015, French law also protected the possessor against a public authority by an action in 

Reintegrande48 but the question was however more controversial for the Complainte.49 In the future, 

the French Courts will make a decision on the action en référé.50 

(3) Scope of protection 

Originally, the Spolii action from Canon law was, as its name suggests, only a remedy for a person 

who had been despoiled in order to recover the thing. It only protected the deprivation of the 

possession, in contrast to Roman law and medieval customs which protected the simple disturbance. 

One can observe two trends which have evolved. 

(a) Wide protection 

In the majority of the countries analysed, there are remedies for interference as well as deprivation. 

On the one hand, countries such as Germany,51 Belgium,52 and Italy have two different actions for 

each kind of disturbance.53 In the Napoleonic tradition, this is the basis of the distinction between the 

action Reintegrande for deprivation and Complainte/Manutenza for interference. The drafters of the 

Code were probably influenced by the Roman distinction between interdict unde vi for loss of 

possession and interdict uti possidetis for disturbance and decided to reproduce it. Although this 

distinction is still clear in Belgium, Italian courts interpreted Reintegrande and Manutenza so broadly 

that, now, both actions are available in cases of deprivation and disturbance.54 On the other hand, 

French law now has one action only, the action en référé – to protect a disturbance as well as a 

deprivation. This action is based on urgency and the possessor must prove a “dommage imminant” or 

“un trouble manifestement illicite” to benefit from the action.55   

The first difference arises in the nature of the disturbance. Although the new French law does not 

differentiate between a disturbance with or without violence, the Napoleonic Code adopted this 

distinction which was borrowed by Belgium and Italy. Indeed, the Reintegrande was made for actions 

with violence while Complainte/Manutenza was made for actions without violence. It is important to 

highlight that Belgian law as well as Italian law justify the extension of the Reintegrande to the 

second category of possessor because of this violence and the importance of the disturbance in such 

cases.56 The term “violence” is very widely interpreted in Belgium and Italy so that the protection is 

granted in all cases of deprivation.57 However, some practical differences can be identified: for 

example, the lessee which suffers from violent interferences without suffering from dispossession will 

be protected in Italy but not in Belgium.58 In German law, both actions can be brought in cases of 

disturbance or deprivation "by illegitimate force”. However, as in Italian and Belgian law, this 

condition has been interpreted broadly and only means “against the will of the possessor”.59 

A second difference arises with the way in which the disturbance is interpreted. Indeed, when 

analysing the case law of each jurisdiction, one can observe that the meaning of interference and 

deprivation varies, which creates differences in practice. For instance, in Germany, noise may 

 
47 Cass. 24 September 1987, (1988) Bull. 1988 106; (1988) Rev. Not. B.139. See also J-P Saint Gilles, 29 

December 1988, (1989) J.J.P.141; J.P Anvers, 10 August 2004, (2006) J.PP 122.  
48 Cass. 1re civ., 9 October 1974, (1974) Bull. civ. I 257;Cass. 1re civ., 21 October 1980, (1981) Gaz. Pal.  65. 
49 Under specific conditions: V R Chapus, Droit administratif général, t. I , (15e éd. 2001) n1087. 
50 See Court of Appeal of Paris, 19 October 2018, n 17/049347. 
51 See §861 and §862 BGB.  
52 See art. 1370 of Judiciary Code and confirmation by Cass. 28 February 2008, (2008) Larcier Cass.  115. 
53 See art. 1168 and 1170 Codice Civile. 
54 Cassazione Civile 23 February 1981 n 1101; Cassazione Civile 13 February 1999 n 1204, Cassazione Civile 6 

November 1992 n°11853. 
55J-L Bergel, Feues les actions, vive la protection possessoire!  (2015) 265. 
56 C Renard and J Hansenne, Propriété et droit réels (1974) 106. 
57 R Caterina, “Possessory Actions” (n 2) 109.  
58 See the strict interpretation of the Court of Cassation: Cass. 28 February 2008, (2008) Larcier Cass. 115  
59 J Gordley and U Mattei, “Protecting Possession” (n 12) 311. 
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constitute a disturbance of possession,60 while this interpretation is rejected in French and Belgian 

law. Such a disturbance rather constitutes an “excessive trouble”61 which can be repaired by the 

“théorie des troubles du voisinage” in French and Belgian law.  

(b) Limited protection 

The scope of protection is less broad in some mixed jurisdictions. In South Africa, the Mandament 

van Spolie is only used for loss of possession, and lacks a possessory remedy for the mere disturbance 

of possession.62 Faced with this deficit, South African law abandons the civil law of possession and 

finds a solution in common law, using a remedy based on trespass in tort law.63 The same trend can be 

seen in Scots law, which resorts to interdicts for cases of disturbance instead of the possessory remedy 

of Spuilzie.64  

This difference in the extent of protection can be analysed as an evolutionary difference rather 

than a historical difference. All the jurisdictions analysed in this paper began using the Canon law 

action and its Roman law background. While many civil law countries decided to extend the scope of 

this protection to mere disturbance, some mixed jurisdictions did not follow this trend and preferred to 

borrow protective mechanisms from common law. 

(4) Object of the protection  

One of the biggest divides in the law of possessory protection likely concerns the object of the 

protection. Although all the civilian jurisdictions recognise possessory protection for immovable and 

corporeal objects, the solution is less uniform concerning (a) movables and (b) incorporeals.  

(a) Movables and immovables   

While German law65 and Italian law protect movables with possessory remedies, in France and in 

Belgium possessory protection does not apply to movables.66  

In both jurisdictions this exclusion is justified by art 2279 C.civ (and art 2276 in France) which 

protects movables. Under this rule of evidence “possession counts as title”, the possessor is presumed 

to be owner of the movable property and can thus directly bring an action in revindication to recover 

the thing.67 He does not need a possessory remedy. While some authors argue that the exclusion of 

movables is justified with this rule,68 it has been highly criticised by some authors in the French and 

Belgian doctrines.69 First, this distinction creates a lack of protection for the mere holder of movable 

property (for example, a depositary or a borrower). The mere holder does not have the protection 

because he does not possess the movable object,70 but he is also excluded from possessory 

 
60 BGH, 14 October 1994, (1995) N.J.W 132 in S van Erp and B Akkermans, Property Law (n 19) 112. 
61 See for example with noise of animals: J.P Namur, 25 October 2005, (2007) JLMB. 1491; for a musical 

activity: Civ. Bruxelles 25 November 2004, (2006) RJI. .274; Bruxelles 23 September 2004, (2005) RJI. 190. 
62 D Kleyn, “Possession”, in Zimmerman and Visser (ed) Southern Cross 837. 
63Ibid. 
64 C Anderson, “The Protection of Possession in Scots Law”, in E Descheemaeker, Possession (n 14) 115. 
65 See §1007 BGB and art. 1168 Codice Civile, probably under the influence of Roman Law “the interdicts uti 

utrubi”. 
66 This is the same for Louisiana (Art. 3655 Louisiana Civil Code of Procedure) and Scots law in R Caterina, 

“Concepts and Remedies in the Law of Possession” (2004) 8 EdinLR 267. 
67 S van Erp and B Akkermans, Property Law (n 19)108; Cass 6 February 1996, (1996) Bull. Civ. 57; P Lecocq, 

Manuel (n 27) 384. 
68 R Desgorces, Droit civil : Les biens (2011) ; Ourliac & De Malafosse, Histoire du droit privé, 2: Les biens 

(1957) n 133. 
69 Y Emerich, “Etude sur la protection possessoire” (2013) 115 R. du N. 508-509 ; Y Emerich, «Why protect 

possession? » Chap.2 in E. Descheemaeker, The consequences of possession (2014) 49; F Zenati, “Propriété et 

droits réels” (1996) RTDC 946; P Lecocq, Manuel (n 27) 384. 
70 He is only possessor of the second category, which is not enough to possess, see art. 2279 C. civ. (Belgian 

law) and art. 2276 C. civ.  (French law), See Mons 2 December 1981, (1982) Rev. not. B. 249; (1983) R.G.E.N 

.41; Anvers, 10 April 1979, (1979) T. Not. 185.  
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protection.71 In the past, some French courts extended the application of the action en revendication, 

the petitory suit, to protect the mere holder,72 but this is juridically questionable and isolated.73  

Secondly, the possessory action was rejected in the past because of the low value of movables. 

However, the value of movables has evolved since 1815 and now they have an important role in our 

society.74 The value of movables sometimes surpasses the value of immovables and, consequently, 

there is nothing to justify a lesser protection.75  

Although Italian law also provides a principle that “possession counts as title” in art 1153 C.civ76, 

it is interpreted more strictly so that the rei vindicatio is not always available. Thus, possessory 

remedies stay completely justified for movables.77 For example, a person who hires a car does not 

have sufficient possession to acquire title under Italian law yet can still bring a Reintegranda against 

the dispossessor.  

(b) Corporeals and incorporeals  

The object of possession can also be a tangible or an intangible object. The debate concerning quasi-

possession is analysed in the next section and must be separated from the present question. For the 

purpose of this paper, the classical theory shared by the majority of scholars from the Napoleonic 

tradition is used.78 This theory analyses the object of the possession in the thing itself, subject to 

material appropriation and notwithstanding the question of the right that the possessor pretends to 

have over the thing (right of ownership or other real rights). Intangible things can be illustrated by 

intellectual rights, goodwill, or universalities, all of which have steadily increased in recent decades. 

The Napoleonic conception of possession does not fit with intangible things. Indeed, it defines 

possession by the animus and the corpus over a thing, which is its material appropriation.79 This 

conception is inappropriate for the evolution of the law of property which must deal increasingly with 

incorporeals.  

Therefore, Napoleonic countries had to find artifices to fill this gap. First, legislators decided to 

create specific possessory remedies for specific incorporeal objects. For example, Belgian legislators 

created a right of exploitation for a person who had continued possession of an invention, which is the 

object of the patent.80  Another example is the “action en contrefaçon” which is open to the possessor 

of a royalty and is analysed as a possessory remedy by some French scholars.81 In this conception, the 

corpus must be analysed as a power of fact more than a real factual appropriation.82  

 
71 R Caterina, “Possessory Actions” (n 2) 103. 
72 For an example where an action en revendication was given to the depositary of a bicycle which was stolen: 

Trib. Civ. Hazebrouck, 15 March 1901, (1902) 2 D 11.  
73 E Descheemaeker, Possession (n 14) 22. 
74 S van Erp and B Akkermans, Property Law (n 19) 111. 
75 For example, a ship or a boat in contrast with a plot of land, in C Renard and J Hansenne, Propriété et droit 

réels (1974) 103. 
76 Art. 1153 Codice Civile: “He to whom movable property is conveyed by one who is not the owner acquires 

ownership of it through possession, provided that he is in good faith at the moment of consignment and there is 

an instrument or transaction capable of transferring ownership”. 
77 R Caterina, “Possessory Actions” (n 2) 108. 
78 See B Vanbrabant «La propriété intellectuelle : nature juridique et régime patrimonial » (2014) 355 who 

explains the different theories. See also A Pelissier, Possession et meubles incoroporels (2001), n 38-50 ; F Van 

Neste, Beginselen van Belgisch privaatrecht, zakenrecht (1990) n 104 ; J-M Rigeaud, La posession des bien 

immobiliers (1981) n 12-77 ; P Lecocq, Manuel (n 27) 108; R Sacco and R Caterina, il possesso (2000) 112. 
79 B Vanbrabant, La propriété intellectuelle: nature juridique et régime patrimonial (2013) 77 and Cass., 16 

May 1885, (1885) Pas. 167. 
80 Art 30 §1, Law of 28 March 1984 in Belgium and art L613-7 al.1 Code de la propriété intellectuelle in 

France. 
81 F Pollaud-Dulian, « De la prescription en droit d'auteur », (1999) RTD civ.  585 and 594 who recognises an 

action in Reintegrande. See also art. XI.156 Code de Droit Economique in Belgian law. 
82 P Lecocq, Manuel (n 27) 113; A Pelissier, Possession et meuble incorporels, (2001) n76. 
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Secondly, one can observe more generally that courts have further extended the scope of the 

object of possession in order to protect it. While this debate stays very theoretical in French and 

Belgian law,83 courts play an important role in Italy by sometimes recognising possessory remedies 

for incorporeals.84 For example, Italian courts recognise the possession of television frequencies.85  

Although German law does not belong to the Napoleonic tradition, possession is based only on 

corporeal things86 and possession of incorporeals is thus rejected. While some scholars such as those 

in Liechtenstein, tried to apply possessory remedies to intellectual work (e.g. the non-exclusive 

licence), the solution to protect such a right is better founded in other areas of the law like preliminary 

injunctions on the basis of contractual claims, or tort law.87  

Thus, it can be concluded that the jurisdictions analysed all struggle with incorporeals because 

they do not fit with the concept of possession based on material appropriation. Although Italy seems 

closer to recognising possessory remedies for incorporeals, German, Belgian, and French law are 

hesitant and often look to solutions outside the law of possession to protect intellectual work and other 

incorporeals.  

(5) Quasi-possession  

In civil law countries, quasi-possession refers to the possession of a real right such as a servitude or a 

usufruct. The distinction between possession and quasi-possession is only theoretical and comes from 

a distinction made by Ulpian in his Edict.88 Ulpian explains that the interdict unde vi is granted to the 

usufructuary and that this right could be possessed. 

The drafters of the French Civil Code in the 19th century were familiar with the concept of 

quasi-possession and accepted its protection by possessory remedies because they did not see any 

reason to protect the right of ownership more than another real right.89 Possession as an owner must 

receive equal protection to possession as an usufructuary. This trend was adopted by Belgian and 

Italian law.90 It means that they recognise the possession of real rights which is coupled with physical 

control over the thing.91 Quasi-possession is also protected by the Mandament van Spolie in South 

African law for the right of use of a corporeal thing.92 It must be noted that, in contrast to South 

African law, the performance of a personal right cannot be enforced by a possessory remedy, as it 

only applies to real rights. On the other hand, German law rejected the theory of quasi-possession 

under the influence of the Pandectists93 by restricting the definition of “Sache” to corporeal objects.94 

German law clearly rejects the idea of possession of incorporeal things.95 However, a very limited 

exception exists for the right of servitude.  

 
83 See Th Revet, “Propriété et droit réels », (2005) RTDC 164 ; A Pelissier, Possession et meuble incorporels, 

(2001), n 38 to 50. ; B Parance, La possession des biens incorporels, (2008). P. Catala, «Au-delà du droit 

d’auteur», (1997) 20 Leges tulit, jura docuit. 215  
84 Pret. Monza 21 March 1991, (1991) Dir. Aut 578 which granted possessory remedy for a software. But see in 

an opposite way: Pret. Roma 26 February 1969, (1969) Foro. It. 3010 which did not grant a possessory action 

for a right of economic use.  
85 T Rufner, “Possession of Incorporeals”, in E Descheemaeker, Possession (n 14) 184. 
86 §854BGB (tatsächliche Gewalt über eine Sache). 
87 T Rufner, “Possession of Incorporeals”, in E Descheemaeker, Possession (n 14) 183. 
88 D 43.16.3.17 (Ulpian, 69 ad Edictum)  
89 H De Page, Traité Elementaire de droit civil belge t. V (1945) 734, art. 1140 Codice Civile.  
90 R Sacco and R Caterina, Il Possesso (2000) 106. 
91 It is generally accepted in the countries analysed that a hypothec cannot be protected by a possessory remedy 

because the right of hypothec does not provide any control over the thing.  
92 See Nienaber v Stuckey 1946 AD 1049; Van Wyk v Kleynhans 1969 (1) SA 221 (GW); Sebastian and Others 

v Malelane Irrigation Board 1950 (2) SA 690 (T) in D Kleyn, “The Protection of Quasi-Possession in South 

African Law”, in E Descheemaeker, Possession (n 14) 199. 
93 E Descheemaeker, Possession (n 14) 27-28. 
94 §854 BGB. 
95 T Rufner, “Possession of Incorporeals”, in E Descheemaeker, Possession (n 14) 173. 
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The possession of a right of servitude must be analysed in more depth. One can observe that 

all the jurisdictions analysed protect the real right of servitude. In Germany, even though the theory of 

quasi-possession is rejected, the BGB provides an exception for the right of servitude in §1029 BGB. 

According to this article, the possessor of the dominant plot of land may bring a possessory action if 

he is disturbed in the exercise of his right so that he is prevented from using the servient plot of land. 

In Italian law, he will be protected by art. 1168 (Réintégrande) and art. 1170 (Complainte) which 

explicitly specifies that the possessory action is open to a person in possession of a real right (art. 

1140).  

In the Napoleonic tradition, one can imagine a difficulty arising in relation to protection of the 

right of servitude. Indeed, the original French Civil Code provided in articles 690-691 that only 

continued and apparent servitudes could be acquired by prescription. After the adoption of the Code, 

the Courts replicated these requirements for the possessory action.96 This seems surprising because 

prescription is fundamentally different from a possessory action and does not require the same quality 

of possessor (second category for the protection and first category for prescription). Fortunately, the 

French Court of Cassation abandoned this approach and opened possessory actions to all servitudes.97 

The court also confirmed this under a new law in 2016 by according possessory protection for a right 

of way.98 The same development has occurred in Italy.99 However, in Belgian law, this condition was 

written in art. 1370 of the Judiciary Code  and has never been removed despite criticism by 

scholars.100 Indeed, they highlighted the discrimination between the holder, who could bring an action 

in Reintegrande, and the holder of the real right of a discontinued and non-apparent servitude, who 

could not. This situation has led to a judgement of the Constitutional Court, which proclaimed it a 

violation of the rights of equality and non-discrimination,101 but only as it pertains to cases which 

involve right of way. Consequently, legislators adapted the law only for the servitude right of way. 

This means that, under the current law, the possessor of a right of way now has a possessory remedy, 

but all the other discontinued and/or non-apparent servitudes stay unprotected by possessory 

remedies.102 This situation is highly criticised by the doctrine and such a discrepancy between 

different kinds of possessors is unique in Europe.103  

In order to illustrate the practical differences between the divergent approaches, two examples 

are provided. First, the owner of a plot of land (A) is dominant because the owner of this land has a 

servitude of water supply on the servient plot of land (B). He is prevented from taking water because 

the owner of the servient plot installed an electric cord around his property. A would be able to bring 

a possessory action against B in German, French, and Italian law. However, he would not have any 

action in Belgium,104 under the current law.  The second example can be illustrated as follows: A has 

a Superficies right (a right to build) on the land of B. If A is disturbed in the enjoyment of his 

Superficies right because someone prevents him from having access to the building’s construction 

 
96 For examples in the French jurisprudence, see M Toullier, Le droit civil français, tome 2: Les biens (1837) 

164. 
97 “The holder of a servitude granting a right of way is entitled to ward off interference by possessory action” 

(Cass 15 February 1995, (1995) 3 Bull civ 45) S van Erp and B Akkermans, Property Law (n 19) 114.   
98 Cass., 3e civ. 8 September 2016, (2016) AJDI  784 and see also Cour d'appel de Bastia, 10 January 2018, n 

16/00873 ; Cour d'appel de Basse-Terre, 4 June 2018, n  17/01558. 
99 Cass 12 March 1962, (1962) 1 Giur. It. 662; Cass. 22 March 1967, n 1107; Cass 4 December 1969, n 3875, 

(1970) Foro. It. 48; Cass. 12 October 1971, n 2865; Cass. 21 April 1979, n 2229, (1980) Giur. It. 293. 
100 See V Defraiteur, “Le point sur la réintégrande" (2015) J.T. .478 ; F Loosen  "L’exercice de la réintégrande 

en matière de servitudes discontinues ou non apparentes" (2012) J.T. (2012) 580 ; V Sagaert "De uitbreiding 

van de reintegranda tot het recht van overgang en uitwe" (2015) 3  Strada Rechtsleer.1-9 ; P Lecocq, "Des 

tribulations des actions possessoires: entre illégalité et inconstitutionnalité" (2018) Rev. Fac. Dr. Uliège  79. 
101 C. cons., 13 October 2011 n 151/2011 
102 For example, servitude of water supply or servitude of pipes. 
103 V Sagaert “De uitbreiding van de reintegranda tot het recht van overgang en uitwe” (2015) 3 Strada 

Rechtsleer,.9 who encourages an evolution similar to France. 
104 Indeed, such a servitude is a discontinued one because it needs the repeated act of the man. See in Belgian 

law Cass. 23 February 1995, (1995) Pas.203 (Servitude of Enclave), Cass. 22 March 2002, (2002) J.T. 476 

(Water supply) and Cass. 10 March 2005, (2005) J.T. .416 (Right of way)  
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area, A can bring a possessory action against the disturber in French, Belgian and Italian law. 

However, possessory remedies do not protect him under German law.   

D. CONCLUSION 

The three-fold relationship between Roman law, Canon law, and Feudalism fragmented the law of 

possessory remedies and weakened its use. Two concluding observations can be made. 

First, this paper demonstrates that the old difference between Reintegrande and 

Complainte/Manutenza is completely obsolete and no longer justified. The distinction was created 

because of history: the first comes from Canon law, the other from Feudalism, and they were both 

structured by principles of Roman law.  However, the conditions of these actions overlapped over the 

years and created legal inconsistencies which have led to a lack of protection for the possessor.105 

Although German law has already been exemplary of the evolution of possessory remedies in the 

Napoleonic tradition,106 a comprehensive review of the law such as that done by France, is needed. 

Currently, Belgian law is also reforming the law of possessory remedies.107  

Secondly, this paper has shown that the law of possessory remedies is fragmented within the 

civilian tradition itself. It is a fragmentation which lacks coherence, and which produces slight 

differences leading to distinctive results in the examples analysed. Although civil law jurisdictions 

share the same history, the diversity of their sources, their mutual influences and divergent 

interpretations failed to create the structure and the clarity that the Roman family has tried to pass 

down over the centuries. 

 
105 E Descheemaeker, Possession (n 14) 22. 
106 See for example, the extension to the possessor of the second category in C.1 or the extension of the 

defendant to the bad-faith acquirer in C.2. 
107 See Belgian Draft Reform of the Civil Code which suggests a possessory protection based on the old 

Reintegrande but only opened to the first level of possessor: Doc. Parl 54 3348/001, p.61 available at 

http://www.lachambre.be/FLWB/PDF/54/3348/54K3348001.pdf  

http://www.lachambre.be/FLWB/PDF/54/3348/54K3348001.pdf
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A. INTRODUCTION 

 

In response to the recent case of ABC v St George’s Healthcare NHS Trust & Ors,1 this paper will 

argue for a limited legal right to be informed about a family member’s genetic disorder. The paper 

will firstly consider the possible ethical and social underpinnings of this right, arguing that it offers 

substantial health benefits, and is in line with a growing trend towards autonomy. Secondly, through a 

critical analysis of ABC, it will be shown that although a legal right should be recognised, the 

relative’s access to information will ultimately be based upon the clinical judgement of health care 

professionals (HCPs) in each case. This part of the paper will focus on the fair, just, and reasonable 

criterion as a litmus test, and how it should inform HCP decision making, but a brief treatment of 

proximity and foreseeability is provided. Finally, alternatives to a legal right will be considered and 

the problems with such proposals analysed.  

  

ABC illustrates how a relative’s right may be engaged. The claimant brought an action in 

negligence against those responsible for the care of her father, who was suffering from Huntington’s 

disease. Due to her father’s wishes, she had not been informed of the 50% risk, to both her and her 

unborn child, of inheriting the condition. Her claim was that in failing to warn her of these risks, her 

father’s doctors had interfered with her ability to have an abortion and should be liable for her 

economic and reproductive losses.2 The strike out of this claim was reversed by the Court of Appeal. 

While this reversal does not indicate judicial approval on the merits, it does indicate that the 

claimant’s case is arguable. This article will argue for the recognition of a limited right when the case 

returns to trial.3 

 

 

 

 

 

 

 

 
*4th year LLB student (University of Edinburgh). 
1 ABC v St George’s Healthcare NHS Trust & Ors 2017 EWCA Civ 336; 2015 EWHC 1394. 
2 Ibid. at para 15. 
3 The case is set for trial in November 2019, see The Guardian, “Woman who inherited fatal illness to sue 

doctors in groundbreaking case” (2018) The Guardian, available at 

https://www.theguardian.com/science/2018/nov/25/woman-inherited-fatal-illness-sue-doctors-groundbreaking-

case-huntingtons. 

https://www.theguardian.com/science/2018/nov/25/woman-inherited-fatal-illness-sue-doctors-groundbreaking-case-huntingtons
https://www.theguardian.com/science/2018/nov/25/woman-inherited-fatal-illness-sue-doctors-groundbreaking-case-huntingtons
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B. SOCIAL AND ETHICAL JUSTIFICATIONS 

 

Before arguing that a legal right ought to exist, it is important to pinpoint an ethical basis for it. One 

such commonly cited basis is autonomy.4 Autonomy can be defined as self-authorship, for which 

information is a key ingredient. Everyone should be able to make choices according to their values 

and life plan, and genetic information can be highly relevant to important aspects of life, such as 

reproductive choice. Autonomy has been gaining traction in medical jurisprudence in recent decades, 

replacing the view of medical paternalism.5 Montgomery v Lanarkshire Health Board confirmed that 

it is patients, and not doctors, who should choose the direction of their medical care.6 Genetic 

information is likely to be considered important by relatives when making such decisions.   

  

Not only does informing relatives have a basis in autonomy, it aligns with the more specific 

concept of relational autonomy. This idea, which originated in feminist theory,7 suggests that although 

autonomy concerns self-authorship, decisions are not taken in a vacuum; instead they are part of our 

complex social web, in which we are inevitably influenced by those around us.8 From this perspective 

relatives must have the right to genetic information, because it supports the idea that individuals 

within the family are not atomistic entities, and information about one member is relevant to the 

autonomy of another.9 Using both a general conception and the more nuanced relational autonomy 

theory, the right of relatives to have access to genetic information is justifiable. Either within the 

context of the family or as individuals, it is central to the decisions that relatives will make about their 

lives. The importance of autonomy and the principles expounded in Montgomery were emphasised by 

Irwin LJ in ABC who argued that empowering patients to make their own decisions had to be 

supplemented by legal remedies for individuals whom doctors deprive of specific information, such as 

relatives in genetic cases.10 Irwin indicates that this right is a logical part of the growing trend towards 

autonomy.  

 

One of the most compelling counterarguments to this is that autonomy may also give rise to a 

right not to know genetic information. This was not an issue in ABC – the claimant would have 

welcomed the information – but this may not be the case for all relatives. Laurie has noted that both 

autonomy and privacy form the basis for this “right not to know”.11 There are two responses to this. 

Firstly, evidence shows that patients do want to know genetic information: generally, knowledge is 

preferred to ignorance.12 Therefore, in many cases, the contested right not to know will never be 

exercised by relatives, who will welcome the information. Moreover, Laurie himself admits that 

 
4 R Gilbar and C Foster, “It’s arrived! Relational autonomy comes to court: ABC v St George’s Healthcare NHS 

Trust (2017) EWCA 226” (2017) 26 Medical Law Review 125 at 125-133; A Ho, “Relational autonomy or 

undue pressure? Family’s role in medical decision making” (2008) 22 Scandinavian Journal of Caring Sciences 

128 at 128-135; V Chico, Genomic Negligence: an interest in autonomy as the basis for novel negligence claims 

generated by genetic technology (2011) at 37-71. 
5 R Gilbar and C Foste (n 4) at 131. 
6 Montgomery v Lanarkshire Health Board 2015 UKSC 11; 2013 CSIH 3; 2010 CSIH 104 at para 81. 
7 V Held, “Feminist transformations of moral theory” (1990) 50 Philosophy and Phenomenological Research 

321, 337-344; C Mackenzie and M Stoljar, Relational Autonomy: feminist perspectives on autonomy, agency, 

and the social self (2000) 213-235; J Ndelsky, Law’s relations: a relational theory of self, autonomy, and law 

(2011). 
8 J Ndelsky, “Reconceiving autonomy: sources, thoughts and possibilities” (1989) 1 Yale Journal of Law and 

Feminism 7 at 31-36. 
9 Gilbar & Foster (n 4) at 131-132. Some scholars have taken this familial approach to genomics even further, 

proposing the “joint account” model, see M Parker and A Lucassen “Genetic information: a joint account?” 

(2004) 329 BMJ at 165-167. 
10 ABC (n 1) at para 28. 
11 G Laurie, Genetic Privacy: a challenge to medico-legal norms 2002; G Laurie, “In defence of ignorance: 

genetic information and the right not to know” (1999) 6 European Journal of Health Law 119 ; G Laurie, 

“Recognising the right not to know: conceptual, professional, and legal implications” (2014) 42 The Journal of 

Law, Medicine, and Ethics 53. 
12 Heaton and Chico, “Attitudes towards the sharing of genetic information with at-risk relatives: results of a 

quantitative survey” (2015) 135 Human Genetics 109 at 109. 



36 

 

systems could be put into place to protect against disclosure when it is unwanted.13 Advance 

directives may be a useful tool for individuals who know that there is some genetic condition in their 

family, but would rather not be informed of their individual risks.14 However, these solutions will not 

cover all cases. Therefore, in order to provide adequate protection to relatives, it is important that 

possible objections to disclosure are acknowledged by HCPs. As will be shown below, the legal right 

proposed is not absolute and will require a careful balancing of competing interests. While physicians 

cannot be expected to speculate upon the inner working of the relative’s mind, any known or 

suspected objections to disclosure ought to be an important factor on the scale in this exercise.  

  

Another valuable justification for the establishment of a legal right is the simple increase in 

health it can provide. Having better knowledge of genetic traits would increase health for all: when 

relatives have access to the maximum amount of information about their genetics, better outcomes 

can be achieved. It would allow genetic risks to be identified earlier, and relatives can subsequently 

seek individual testing.15 The result of this increased testing could range from cure, through 

prevention and treatment, to awareness and management of disease.16 Therefore, empowering 

relatives with a right to be informed harnesses the power of genomics and may result in a higher 

standard of health. While this may seem a basic point, it is valuable: advances in technology and 

clinical practice are worthless without social and legal implementation to allow them to improve the 

lives and welfare of patients.  

 

Using overall welfare as a basis for the right is not without issue. Notably in the case of 

incurable diseases, knowledge of genetic information can be harmful, particularly in cases where 

there is no treatment or prevention available.17 Steps must be taken to mitigate these negative effects. 

For example, relatives should be directed towards sources of support to alleviate the possible 

psychological effects that diagnoses of a non-curable disease will cause. Moreover, just as the 

physician must consider any objections that the relative may have in order to respect their right not to 

know, the impact of genetic information must also be contemplated before disclosing. In doing so, the 

overall health benefits that the legal right can produce are not diminished by careless disclosure 

without proper consideration of the recipient.  

 

 

C. A LEGAL RIGHT? 

 

The importance of autonomy, combined with the prospective health benefits, give relatives some 

ethical claim to genetic information. This is reflected in practice: most genetic clinicians consider the 

family to have a role in the care of a patient.18 In addition, professional guidance supports the 

 
13 Laurie, “Recognising the right not to know” (n 12) at 55. 
14 Ibid. 
15 There is evidence that testing increases when information is communicated to relatives, see S Dheensa et al., 

“Health-care professionals’ responsibility to patients’ relatives in genetic medicine: a systematic review and 

synthesis of empirical research” (2015) 18 Genetics in Medicine 290 at 291. 
16 Chief Medical Officer, “Sixth annual report 2016: generation genome 2016”, available at 

https://www.gov.uk/government/publications/chief-medical-officer-annual-report-2016-generation-genome on 

the range of services that genomics can provide. 
17 E Almqvist et al., “A worldwide assessment of the frequency of suicide, suicide attempts, or psychiatric 

hospitalization after predictive testing for Huntington’s disease” (1999) 64 American Journal of Human 

Genetics 1293; M Fay, “Informing the family: a geneticist’s duty of care to disclose genetic risks to relatives of 

the proband” (2011) 27 Journal of Professional Negligence 97 at 108-109; G Laurie “Obligations arising from 

genetic information - negligence and the protection of familial interests” (1999) 11 Child and Family Law 

Quarterly 109. 
18 Dheensa et al (n 16) at 296; S Dheensa et al., “Approaching confidentiality at a familial level in genomic 

medicine: a focus group study with healthcare professionals” (2017) 17 BMJ at 8. 

https://www.gov.uk/government/publications/chief-medical-officer-annual-report-2016-generation-genome


37 

 

disclosure of genetic information to family members in limited circumstances: namely where there is 

risk of serious death or harm to the relative in question.19  

  

Despite this, the law does not currently recognise the right of relatives to be informed about a 

family member’s genetic disorder. It does, however, provide strong protections to the patient’s right 

to confidentiality, and this means that despite changing attitudes in practice and amongst professional 

bodies, HCPs continue to err on the side of caution and do not generally disclose information to 

relatives against the wishes of their patients.20 The law should be developed to recognise the right of 

relatives to be informed of genetic information relevant to them, even in cases where the patient does 

not consent. To find liability in tort, the relative must overcome various hurdles. The most challenging 

amongst these is establishing a duty of care. In order to do so, the claimant must satisfy the Caparo 

criteria.21 

 

(1) Foreseeability 

 

The first limb of this test is foreseeability of harm. This could be a failure to warn about a genetic trait 

which could be treated, resulting in the development of a disease. Economic loss due to increased 

costs of raising a disabled child (wrongful birth actions) could also satisfy the foreseeability criterion. 

For the claimant in ABC this was unproblematic: she was known by her father’s doctors to be 

pregnant, and they knew of the 50% risk of Huntington’s in her and her child. Therefore, both loss of 

reproductive choice and economic loss were clearly foreseeable. While this article does not explore in 

depth all possible limitations of foreseeability, the claimant in ABC was in the unique position of 

having doctors that were not her own aware of her situation and thus able to foresee the harm she 

would face as a result of their actions. Other relatives may find this hurdle harder to overcome, 

particularly in cases of psychiatric harm, which may be difficult for the HCP to predict unless they 

have knowledge of a particular psychological vulnerability in the relative.22   

 

(2) Proximity 

 

This second criterion limits the law to assisting those who are either causally, physically, or 

circumstantially close to the defendant, and prevents liability being to the world at large.23 In other 

medical negligence cases this is easily satisfied by the existence of a doctor-patient relationship. 

However, with third parties such as relatives, the position is less clear. Interestingly, in ABC the 

defendants did not seek to argue that there was insufficient proximity.24 This was likely due to the fact 

that the claimant was a patient of the defendants in the separate context of family therapy, and also 

that they had discussed her pregnancy with her father as part of his care. She was an inherent part of 

the situation of the primary patient.25 This is unlikely to be the case for most relative claimants, who 

could be excluded on this ground.  

 

 

 

 

 

 

 
19 General Medical Council, “Confidentiality: good practice in handling patient information” (2017) at para 63-

70; Joint Committee on Medical Genetics, “Consent and confidentiality in clinical genetic practice: guidance on 

genetic testing and sharing genetic information” (2011) at para 5.6.2. 
20 Dheensa et al. (n 15) at 296; Dheensa et al., “Approaching confidentiality” (n 18). 
21 Caparo Industries plc v Dickman 1990 2 AC 605. 
22 R Gilbar and C Foster “Doctor’s liability to the patient’s relatives in genetic medicine: ABC v St George’s 

Healthcare NHS Trust” (2016) 24 Medical Law Rev 112 at 121. 
23 JD v. East Berkshire Community Health NHS Trust & Ors 2005 UKHL 23 at para 101. 
24 QB decision (2015 EWHC 1394 (QB)) at para 11; ABC (n 1) at para 24. 
25 Ibid. at para 5. 
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(3) Fair, just, and reasonable 

 

This hurdle is the most problematic for establishing the relative’s right to be informed. Much of the 

literature on the third party rights in genetic medicine has focused upon it,26 and it was the element of 

the Caparo test that ABC turned upon.27 Multiple policy reasons were brought by the defendants to 

show that it would not be fair, just, and reasonable to impose liability in the circumstances.  

 

One such reason was that it represented a significant extension of the existing duty of care 

owed by doctors to patients, and could result in an increase in claims.28 The principle of incremental 

extension of the law of negligence protects courts from such an influx of claims,29 however it does not 

require the law to stay “essentially static, making only such changes as are forced upon it”.30 

Therefore, the question is whether imposing a duty on HCPs with regard to relatives should be 

considered a proper evolution of tort law or whether it represents an untenable leap that would 

overwhelm hospitals and courts. In answering this, it is important to note that in most instances, 

genetic information is passing unproblematically to relatives with the consent of patients. Non-

disclosure to relatives is a concern to HCPs in less than 1% of cases.31 Introducing a legal right will 

not change the process of obtaining genetic information for most relatives in England: they are still 

most likely to be voluntarily informed by the patient. The legal right will never be needed in most 

situations, meaning that courts are unlikely to be immediately overrun.  

 

However, the de minimis argument does not counter the risk of at least some increase in 

claims. This was addressed by Irwin LJ in ABC32 who sought to distinguish the “definite, reliable and 

critical”33 nature of genetic information against other health information. This operates on two levels. 

Firstly, it excludes other third party non-patients, such as the sexual partners of those with a sexually 

transmitted disease, by treating genetics as a special case.34 Secondly, although Irwin does not discuss 

it, this may also exclude some genetic claimants: ABC was unusual in that Huntington’s disease 

provides a clear 50% chance of inheritance, the same of which may not be true for all genetic 

information. Irwin gives the example of breast cancer mutations as another risk which would meet 

this standard of “definite, reliable and critical”. If Irwin’s standard is confirmed, then this may 

exclude genetic claimants where the risk is small or uncertain. It allows courts in the future to draw a 

line excluding some genetic claimants. As will be shown below, the degree of risk will form part of a 

necessary balancing act that HCPs must undertake before disclosing, and should be considered by 

courts in deciding whether to impose liability in each case.  

 

The floodgates argument will always be a concern when extending the duty of care, and it is 

important to set boundaries to new pools of claimants. However, the proposed right excludes all but 

genetic claimants, and may not apply to relatives in all cases. Given these limits, this extension is the 

kind of proper evolution that the judiciary should allow, in order to protect third parties in the rare 

instances that their relative does not voluntarily inform them about genetic risks. It brings the law into 

line with professional guidelines,35 foreign authority,36 the attitudes of those in practice,37 and the 

 
26 R Mulheron, Medical Negligence: Non-Patient and Third Party Claims (2010) at 3; C Mitchell et al., “A 

Duty To Warn Relatives in Clinical Genetics: Arguably ‘Fair just and reasonable’ in English Law?” (2016) 32 

Tottels Journal of Professional Negligence 120; Gilbar and Foster (n 22). 
27 ABC (n 1) at para 24. 
28 ABC (n 1) at para 42 and paras 61-63; QB decision, (n 25) at para 13.  
29 Michael v Chief Constable of the South Wales Police 2015 UKSC 2. 
30 Ibid. at para 50. 
31 A Clarke et al., “Genetic professionals’ reports of nondisclosure of genetic risk information within 

Families” (2005) European Journal of Human Genetics 556 at 556. 
32 ABC (n 1) at paras 41-45. 
33 Ibid. at para 43. 
34 Ibid.. 
35 General Medical Council, Joint Committee on Medical Genetics (n 19). 
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ethical justifications outlined in Part B. This cannot be considered anything but incremental 

development and is unlikely to open the floodgates as feared. 

 

A more compelling policy consideration is the overriding confidentiality in the rare cases 

where patients do not consent to disclosure. This was the basis of several of the defendant’s 

arguments in ABC.38 It was argued that by giving third parties the right to access genetic information, 

doctors would be encouraged to breach confidentiality, and public trust in the profession would be 

lowered. This could result in fewer people coming forward for genetic testing, and may also diminish 

the open and candid relationship currently enjoyed between doctors and patients. It is clearly 

undesirable to harm this relationship and the public trust in it, and confidentiality has always been a 

key underpinning of both.39  

 

There are multiple responses to this. Firstly, confidentiality is not an absolute right, and many 

exceptions already exist.40 In some cases, doctors are actively obliged to override confidentiality. In 

others they are shielded by the law should they choose to disclose against a patient’s wishes, so long 

as they do so within the limits of professional guidelines.41 This is the current position for disclosure 

of genetic information to relatives. Therefore, the erosion of public trust is already a risk, as there are 

many situations where a patient can expect to have their confidentiality breached. The patient is 

unlikely to be comforted by the distinction between guidelines or the law: either way their wishes are 

being overridden.42 Secondly, the public may in fact gain trust in the medical profession by knowing 

that relevant genetic information will be communicated to them. The knowledge that responsible 

information sharing is facilitated is a positive aspect of a proposed legal framework. However, 

maintaining public trust requires a process which carefully weighs competing claims of patient and 

relative, and only breaches confidentiality in specific, limited circumstances. This limitation and 

balancing exercise will ensure that, in the absence of consent, disclosure only occurs in the most 

serious of circumstances.   

 

(4) A balancing exercise 

 

Thus far, this article has argued that the right to genetic information should be established for 

relatives. However, as stated above, it is an important qualifier that the right is properly limited. The 

existing limits of negligence operate to prevent many relatives from claiming against doctors: the 

facts of ABC were unusual – often the foreseeability and proximity requirements will exclude 

potential claimants and leave a pool of only relatives known to the doctor.43 There may also be the 

additional requirements of liability for omissions, as they would be claiming for a failure to warn. 

This imposes the hurdle of either a special relationship or an assumption of responsibility. The same 

factors that restrict proximity will operate for this test.44 Even in the unusual ABC situation, whereby 

the claimant was a patient of the hospital in the context of family therapy and was inextricably linked 

to her father’s case, no assumption of responsibility was found, and the appeal would not have been 

allowed on this basis.45 It is unlikely that other relatives seeking to claim will be in a stronger 

position.  

 

 
36 US: Tarasoff v Regents of the University of California 1976 551 P.2d 334; Safer v Estate of Pack 1996 291 NJ 

Sup 619, rejecting the reasoning in Pate v Threlkel 661 So.2d 282; Molloy v Meier 679 Nw.2d 711 (however 

duty found not to require direct communication).  
37 Dheensa et al. (n 15); Dheensa et al., “Approaching confidentiality” (n 18). 
38 QB decision (n 24) at para 13. See policy considerations (i), (ii), (iii), (iv), and (v). 
39 General Medical Council (n 19) at 10-11. 
40 E.g. Health Protection (Notification) Regulations, SI 2010/659; Terrorism Act 2000 s 19; Road Traffic Act 

1988 s 172. 
41 General Medical Council (n 19). 
42 ABC (n 1) at para 34. 
43 Mitchell et al. (n 24) at 5-6; Fay (n 16) at 103-104. 
44 QB decision (n 24) at para 29. 
45 QB decision (n 24) at para 28; CoA decision supra n 1 at para 64. 
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These limits are illustrated by the case of Connor Smith v Leicester NHS Trust.46 While this 

case concerned a failure to diagnose rather than a failure to warn, it is similar to ABC in that the 

claimant was a third party relative – a cousin of the patient. Smith sought to establish liability for not 

properly diagnosing the patient and therefore not allowing him to seek testing and treatment in light of 

his cousin’s condition. The claim was struck out. While the content of the duty is different, it shows to 

what extent proximity can limit these types of third party claims: the court noted that the cousins were 

not known to the HCPs, and were therefore insufficiently proximate.47 There was no assumption of 

responsibility or special relationship.48 Simply due to the distance between the claimant and 

defendant, no liability was imposed.49 The law would likely treat many relatives seeking genetic 

information in a similar way. This case shows how high the bar is set for relative claimants.  

 

For HCPs considering whether to make a disclosure, they should be reassured that they are 

not obliged to seek out every possible relative who could be affected by a piece of genetic 

information. Instead, those to whom they are obliged to disclose is limited to a very particular class of 

relatives. The legal right envisages situations where the doctor is aware of a person who will be 

seriously affected by genetic information that they have given to the patient.  

 

Finally, in the event that all other requirements are met, the court will, in each instance, 

consider whether imposing liability is fair, just, and reasonable. This requires professional judgement 

in each case and means that a careful balancing act must be performed by physicians each time 

disclosure is considered. In this assessment the confidentiality of the patient will be a strong factor 

towards non-disclosure, as will any known or suspected objection of the relative to being told. Other 

factors include the severity of the genetic risk, the degree of the risk, the availability of treatment, and 

assessment of the likely effects on the relative in question. The HCP may not always enjoy complete 

information on all of these factors, and courts ought to take account of this. It may well be the case 

that often this exercise results in non-disclosure. Irwin himself acknowledges that the outcome of 

ABC may have been different had the claimant been psychologically vulnerable and past childbearing 

age. In such circumstances, there would be no meaningful choice available through which to exercise 

autonomy, and the likely psychological damage would outweigh the benefits of knowledge.50 

However, there will be instances where it is clear that the relative should be told: the archetypal 

example being where a physician has definitive knowledge of a serious but treatable condition that a 

known relative is at high risk of having.  

 

 

D. ALTERNATIVES TO A LEGAL RIGHT 

 

Mulheron has distinguished between a weak and robust form of the proposed duty. Using a weak 

conception, the HCP would be obliged to warn the patient of the fact that genetic information will 

impact others, and counsel them to disclose it. The robust form of the duty requires disclosure to the 

relative directly.51 Mulheron prefers the weak form as she considers the moral responsibility of 

disclosure to rest upon the patient themselves once they know that the information is of potential 

importance to their relatives.52 However, the problem with this model is that it does not assist the 

many “passive” patients in genetic counselling – those who do not refuse to tell relatives when 

discussing genetic information with their physician, but for some reason do not actually engage in 

disclosure.53 If the weak form of the duty was preferred, those relatives would never receive crucial 

 
46 2016 EWHC 817 (QB). 
47 Ibid. at para 20. 
48 Ibid. at paras 26-27. 
49 Ibid. at para 29. 
50 ABC (n 1) at para 38. 
51 Mulheron (n 26) at 127. 
52 Ibid.. 
53 R Gilbar, “The passive patient and disclosure of genetic information: can English tort law protect the 

relatives’ right to know?” (2016) 30 International Journal of Law, Policy and the Family 79. 
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genetic information. In addition, the weak form is flawed as it does not provide any concrete rights to 

relatives where the patient explicitly refuses to disclose.  

  

The current alternative to the legal right proposed – relying upon existing professional 

guidelines and leaving the choice to disclose up to the discretion of HCPs54 – is also not sufficient. 

Proponents of this approach suggest that creating a legal right is excessive and disproportionate, and 

instead the balancing act by clinicians should be undertaken without an obligation to disclose, but 

merely an ability to do so without incurring liability.55 However the model is flawed because it creates 

in an inconsistent legal landscape in which doctors must perform this assessment. Should they choose 

to disclose, they are at risk of liability for breaching confidentiality. However, if they choose not to 

disclose there is no legal sanction. One of the policy reasons advanced by the defence in ABC was that 

imposition of a legal right would encourage “defensive medicine” however the opposite is true.56 

Instead, it will remedy the existing incentive to practice defensive medicine by levelling the playing 

field between confidentiality and relatives’ rights.57 Instead of HCPs choosing not to disclose where it 

is objectively the better course of action due to fear of legal liability, they will be forced to properly 

consider all interests in light of possible liability on both sides. This will ensure that decisions are 

taken far more carefully, and are not too quickly skewed towards confidentiality.58 This is not to argue 

that confidentiality is not one of the most weighty factors in favour of non-disclosure, but it does 

ensure that where there are even more compelling reasons to inform relatives, they are not ignored. 

Moreover, the Supreme Court has noted that sometimes legal obligations are to be preferred to 

professional guidelines as they compel less capable professionals to pause and properly consider the 

legal requirements.59 The law is a more powerful driver for such careful consideration than 

professional guidelines.  

 

E. CONCLUSION 

 

Confidentiality, a cornerstone of medical jurisprudence, is challenged by the rise of genomics. While 

new genomic technology should not fundamentally alter the trust and confidence that exists between 

patients and doctors, it is also undesirable to forfeit the right of relatives to be informed about genetic 

information. This right supports the replacement of paternalism with autonomy and brings the 

numerous health benefits of genetic information to a much wider group of people than currently 

possible, improving the standard of health for everyone. The analysis in ABC shows that it is possible 

to incorporate the right into the law of negligence by allowing an incremental extension of the 

existing limits of duty of care. The first two limbs of the Caparo test will limit potential claimants to 

known relatives who are at risk of foreseeable harm. Even where such a relative exists, the fair, just, 

and reasonable criterion allows room to balance the competing interests at stake. Guidelines should be 

developed to assist doctors in making these difficult decisions, and to ensure that relatives’ rights are 

incorporated into genetic medicine. Attempting to counsel or cajole patients into telling their relatives 

through a weak conception of the duty, or relying on existing professional guidelines, will not 

capitalise fully on the benefits that genetic information can provide to relatives because many will 

simply remain ignorant.  

 

With the limitations suggested, when ABC returns to court for trial, a legal right should be 

established. It will bring the legal landscape into line with the current attitudes and practice in 

medicine, and respond to the compelling social and ethical justifications to inform relatives. 

 
54 General Medical Council (n 19). 
55 E Dove, “ABC v St George’s Healthcare NHS Trust and Others: should there be a right to be informed about 
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56 ABC (n 1) at paras 31-32. 
57 Ibid. at para 36. 
58 Mitchell et al. (n 26) at 6. 
59 Ibid.; Montgomery (n 6) at para 93. 
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E. A CONTINGENT COURTROOM? 

 

The purpose of this article is to determine the reason or reasons why UK law criminalises the practice 

of certain consensual sadomasochistic sexual activities, and the extent to which the courts’ view of 

those activities is directly influenced by wider societal values. At the heart of this paper is the case of 

Laskey v UK,1 where the European Court of Human Rights (ECtHR) found that the House of Lords’ 

decision in the corresponding case of R v Brown,2 to convict consensual sadomasochistic acts, was a 

justified derogation from Article 8 of the European Convention on Human Rights (ECHR), which 

protects the right to a private life, on the ground of public health. I argue that the ECtHR’s assessment 

in terms of public health is problematic when the Brown ruling is viewed in the context of a legal 

system which renders other injurious activities lawful. My position is that the decision in R v Brown 

must have been influenced by public morality, rather than merely public health. The involvement of 

public morality in the judgement reflects, at least in part, the moral climate of the time.   

This paper is split into four parts. The first explores the extent to which a person can consent 

to physical harm in sexual activity. During this section and the introduction, consent is analogised to a 

civil contract between two persons. Further, the way in which such a ‘contract’ is restricted by 

criminal law is explored, and the possible philosophical grounding for such limitation is considered.  

The second and third sections put particular focus on the case of R v Brown, and the parallel ECtHR 

case, Laskey v UK. I highlight the potentially problematic focus by the ECtHR on public health (as 

opposed to public morality) to justify derogation from Convention rights, due to a certain level of 

incoherence in UK law as regards other injurious activities. In part three, I suggest, with particular 

reference to the language used by the justices in their R v Brown judgements, that UK state/judicial 

intervention in the private sexual lives of SM practitioners is motivated not only by the prevention of 

a certain level of physical harm, but also by certain moral ideals.  Finally, in part four, by looking at 

the post-Brown judicial landscape, I consider the way in which sadomasochism seems to have been 

normalised by popular culture, and the potentially problematic influence such normalisation has had 

on judicial decision-making.   

 

A. AN INTRODUCTION: THE IDEA OF CONSENT 

As the central focus of this paper, it seems useful to consider how we might look at the idea of 

consent. Consent is, after all, something which can be considered from several different perspectives. 

Importantly, it can be seen as both a subjective and objective concept. On the one hand it is 

subjective, given that in order for consent to be seen to have been realised, the individual usually must 
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consider herself to have consented. However, the very words ‘seen to have been realised’ indicate that 

this is not sufficient in law. In legal terms, we must be able to establish, objectively, that this 

subjective consent has been achieved, for example, by the testimony or behaviour of the consenting 

individual in question. Consent is something which must be able to be recognised by the law. As a 

result, it is also something which is, to a certain extent, defined by it.  

(1) Consent and contract 

 

In most jurisdictions around the world, the freedom to contract is limited. In Scotland, for example, in 

order for an agreement entered into by two persons to be valid, it needs to tick a certain number of 

boxes and fall within certain boundaries. The boldest of those boundaries is the law. This means that 

if a contract’s purpose is to achieve an end prohibited by criminal law, it is completely invalid, – not 

just voidable, but void – and the contract is deemed to have never existed. Other grounds which 

render a contract void or voidable in Scots law and other Common Law jurisdictions include a lack of 

capacity of a party and the fact that the contract was entered into on the basis of a common mistake by 

both parties.  

When approaching the idea of sexual consent in law, an analogy to the law of contract can be 

made. Here, too, we impose limits on the ability of two people to agree to commit a particular act. 

Here, too, the criminal law limits the ability of an individual to consent to another person committing 

a particular act upon them. Here, too, lack of capacity is seen as a ground of invalidity – a ground this 

time encompassed within criminal law -- the illegality ground, itself.  

This analogy might help us to understand the way in which the criminal law interacts with our 

freedom to consent to sexual activity, and, in turn, our freedom to conduct our private lives in a way 

that pleases us. Consent, just like contract, is a construct of the law, and is defined by it. In this way, 

the law appears to have a monopoly over the definition of consent; it is an objective construct which 

must be conformed to, rather than merely a subjective one defined by the individual. As well as 

defining the criteria for what constitutes consent, the law also defines what actions can be consented 

to. This means that, in terms of applicability, consent is defined in law through a series of exclusions.     

It is, however, necessary to make a conceptual distinction between the analogy of consent to 

contract from instances where consent and contract have been amalgamated. In the instances where 

individuals have attempted to enter into contracts of this kind, the courts have made clear that they are 

void. The primary reason for this is often that individuals attempt to tie themselves into arrangements 

which are prohibited by criminal law – thus falling under the illegality heading discussed above. The 

most common example of this kind of contract are those which attempt to establish a slave/master 

agreement between two individuals, as seen in Sutton v Mischon de Reya, an English case where the 

court considered the contract between the parties to be null and void given that the law did not 

recognise the legality of the act consented to (slavery).3  

The illegality of such contracts, or more precisely of the obligations to which the parties tie 

themselves, is also rooted in a more general prohibition: that of pre-consent. Today, in most European 

jurisdictions, consent is a fluid, flexible thing – something which cannot be restricted by a pre-

arranged agreement, in contrast with a contract, the obligations of which one consenting party cannot 

usually derogate from without the assent of the other. To permit such agreements would be to allow 

the individual to restrict their own future liberty, the inherent dangers of which, in a sexual setting and 

in relation to one’s own body, are clear. The lack of recognition of pre-consent is a general 

prohibition, a modern legal and societal trend, exemplified by the criminalisation of marital rape in 

1992; up to this point marriage itself could be considered as a contract of consent in the UK.4 

However, where the prohibition of the contractualisation of consent can be seen as an attempt to 

safeguard the liberty of the individual, can the same be said about the limitations the law poses in 

relation to consent itself? What should the state’s role be when it comes to the private choices of 
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individuals regarding their own sexual activities? What is the state’s role in such issues today? These 

are the questions that this paper will try to address. 

(2) Consent and the Harm Principle 

 

A member of parliament and a civil servant at the heart of the 19 th century political sphere, John 

Stuart Mill, did not simply publish his philosophical principles, but tried to practice them, too. His 

utilitarian ideas were ones which he sought to translate into cold, hard politics; it was a philosophy 

that would soon become one of the foundations of the social democratic movement in the UK and 

beyond.  

Perhaps the most important principle to be found in On Liberty, his chef-d’oeuvre, is the 

“harm principle”.5 This is the idea, articulated in the first chapter of On Liberty, that “the only purpose 

for which power can be rightfully exercised over any member of a civilised community, against his 

will, is to prevent harm to others.”6 For Mill, “over his own body and mind, the individual is 

sovereign.”7 This is a principle which has been largely endorsed in modern international law, notably 

in the field of human rights law. It is a concept which we might see as encapsulated by Article 8 of the 

European Convention on Human Rights, a provision relating to the private life of the individual which 

will be explored in more detail over the course of this paper.8  

Applying the harm principle to consensual sexual activity raises some important questions, 

not least because sexual activity involves actions which generally involve two or more people. In 

many cases, by its very definition, the action must necessarily extend beyond the sphere of the private 

individual. The application of the principle becomes particularly difficult when that consensual 

activity involves an element of physical harm. What happens when one wishes harm upon oneself, but 

that harm must necessarily, in order to fulfil its purpose, be committed by another individual? What 

does Mill say to the question ‘can society, by means of the law, intervene’? This does, technically, 

involve an individual taking an action which will have a harmful impact on another. 

Although, unsurprisingly, this question was not explicitly tackled in his writings, we might 

consider that Mill would not object to the idea of consensual, private harm between two private 

individuals because it falls within an individual's free range of action, exempt from the intervention of 

the state. Indeed, for Ben Saunders, Mill’s sphere of protected liberty “includes not only (most) self-

regarding conduct, but also actions that affect only consenting others”.9 We might view the individual 

committing the harm upon the consenting individual as a mere proxy for the consenting individual 

committing harm upon herself.   

However, where the harm principle, prima facie, appears to provide a very limited scope for 

the intervention of society, that is able to intervene solely where an act by an individual might impact 

other individuals, the basis for intervention foreseen by Mill might be a little wider than it first 

appears.  

In another maxim elaborated on in On Liberty, Mill considers that “for such actions as are 

prejudicial to the interests of others, the individual is accountable, and may be subjected either to 

social or to legal punishments, if society is of the opinion that the one or the other is requisite for its 

protection.”10 This allows for a more subtle interpretation of the term ‘harm’: for the consideration of 

the broader impacts of an action; its secondary influence; when assessing whether it is harmful to 

other individuals; or to society as a whole.  

The question of where this line should be drawn is crucial in determining the legality of 

sadomasochistic activities. Can the private harm inflicted consensually by one sexual partner upon 

 
5 J S Mill, On Liberty and Other Writings (1989), 11. 
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another ever be considered as having a harmful impact on other individuals or on society as a whole? 

In other words, if we endorse Mill’s harm principle, can the private sexual activities of the individual 

ever be an area in which the law should intervene? If so, what should the severity and nature of that 

harm be? The first part this paper will consider the responses of different European jurisdictions to 

these questions. 

 

B. WHAT CAN I CONSENT TO? THE LIMITS OF THE CRIMINAL LAW 

In developed legal systems around the world, the freedom to consent to physical harm has one clear 

barrier: the criminal law.  

Perhaps the most obvious, and most extreme, example of the conflict between criminal law 

and consent can be seen in consent to kill. This is an issue which raises a plethora of questions related 

to euthanasia and assisted suicide, which are not the focus of this paper. What is of interest here is, 

instead, the rare cases in which consent to kill has been seen in the pursuit of sexual pleasure. The 

most recent European case in this area is the high-profile German trial of Armin Meiwes, who 

cannibalised a willing victim, who had responded to his internet advert, for sexual gratification.11 

Where the actions of the defendant were deemed deplorable by the court, the influence of the consent 

of his victim was undeniable. At first instance, the act was considered to be manslaughter, falling 

under the category of ‘voluntary euthanasia’, a crime which holds a lesser punishment than murder. A 

similar approach can be seen in another high-profile US case which involved the voluntary homicide 

of Sharon Lopatka, during which the charge of first-degree murder was reduced to that of voluntary 

manslaughter.12 This indicates that where consent may be insufficient to render a prohibited act legal, 

it can, in some cases, alter the classification of that act in law, and so have an impact on the 

punishment to which the accused will be subject.  

Where consent to kill may constitute the most obvious conflict between consent and criminal 

law, it is the more common interaction of consent with less severe criminalised acts which is most 

relevant for this paper.  In England and Wales, The Offences Against the Person Act 1861 is the 

legislation which prohibits, under sections 20 and 47 respectively, the act of wounding or inflicting 

grievous bodily harm and occasioning actual bodily harm. These are uncontroversial prohibitions, 

mirrored in Scotland, France and many other developed legal systems. The way in which consent 

interacts with these provisions is, however, more disputed. In English law, consent can only legalise 

the act of assault in a strict number of exceptions. As clarified in Attorney General’s Reference no. 6 

of 1980,  these exceptions are activities which are conducted for ‘good reason’, and include “properly 

conducted games and sports, lawful chastisement or correction, reasonable surgical interference [and] 

dangerous exhibitions”.13  

The idea that the law implements a blanket ban on consensual assault, subject to a certain 

number of strict exceptions, indicates that the law is generally opposed to the infliction of physical 

harm, even when that physical harm is consensually inflicted. This could be seen as reflecting a more 

paternalistic role of the state which conflicts with the aforementioned harm principle, whereby the law 

is used to protect the individual from herself, not just from the individuals around her.  

This area of law becomes even more interesting when we move away from physical assault. 

Can the state, too, force its protection upon the individual when it comes to self-inflicted moral 

assault? Here, we can find an important distinction between some national European courts and the 

approach of the ECtHR. In the French case of Morsang-Sur-Orge,  the court upheld the right of the 

state to prohibit activities which undermine human dignity, even where the individuals had actively 

consented to the activity in question.14 The Morsang-Sur-Orge case centred on ‘dwarf-tossing’ shows 

in the commune, and whether the local authority had the power to ban these shows on the basis of the 

 
11 L Harding, “Victim of cannibal agreed to be eaten” (2003) The Guardian. 
12 D Usborne, “Woman ‘arranged her own sex murder on the internet’” (1996) The Independent.  
13 A-G ref No 6 of 1980 [1981] QB 715.  
14 Arrêt Commune de Morsang-sur-Orge, Conseil d'Etat, Assemblée, du 27 octobre 1995, 136727. 
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protection of human dignity. The court considered human dignity as falling under public order, 

facilitating state intervention. Even more importantly, it determined that the concept of human dignity 

should be considered not only subjectively from the perspective of the individuals in question, but 

also more objectively as the dignity of humankind. Here, we could perhaps recognise a wider 

application of Mill’s harm principal, whereby the harmful act of the individual (which is, in this case, 

the consent to a harmful act being inflicted) impacts upon society at large. This case marks an 

important contrast to the others mentioned thus far in that it legitimises the intervention of the law and 

the state in the actions of the individual in the absence of physical harm.  

By contrast to the French courts, the ECtHR appears less willing to justify state intervention 

in individuals’ consensual private activities on the basis of morality or dignity. In the case of AK and 

AD v Belgium, for example, in upholding the derogation of the state from Article 8 in the prosecution 

of sadomasochistic activities, the court based its reasoning on the lack of consent of the victims.15 The 

activities were deemed to have undermined human dignity because of a lack of consent rather than 

due to the nature of the activities themselves. Importantly, the ECtHR seems more willing to permit 

derogation from Article 8 by the state on the basis of public health, and thus physical harm, rather 

than moral considerations. This focus on public health is essential when we come to consider the 

ECtHR’s decision in the case that is central to this paper: Laskey v UK. 

 

C. FOCUSSING ON THE PHYSICAL 

Laskey v UK was an application to the ECtHR by the defendants in the English case, R v Brown. R v 

Brown concerned the prosecution of a group of men for the infliction of injuries during consensual 

homosexual sadomasochistic activities. The defendants were convicted on various counts of “actual 

bodily harm”, prohibited by section 47 of the Offences Against the Person Act 1861.  

When addressing the central question of if the UK’s infringement of Article 8 was “necessary 

in a democratic society” after the case was taken to the ECtHR, the UK government contended that 

the state had a right to deter, through criminal law, certain forms of behaviour on public health 

grounds, but also “for broader moral reasons”.16 The Court and the Commission, on the other hand, 

seemed to focus their attention solely on the possible threat to public health, and the possibility of 

physical harm posed by the activities of the individuals in question. The court considered that “one of 

the roles which the State is unquestionably entitled to undertake is to seek to regulate, through the 

operation of the criminal law, activities which involve the infliction of physical harm”.17 Furthermore, 

it is the fact that the activities “involved a significant degree of injury or wounding which could not be 

characterised as trifling or transient” which allowed the court to distinguish the case from others 

where the rights of individuals involved in consensual homosexual activities were upheld.18 Instead of 

whether or not the state should be motivated by public health or moral grounds, the debate focussed 

upon by the court was if the state’s action could be justified solely by the “actual seriousness of the 

harm” or if the “potential for harm” could also be taken into account.19  

Interestingly, it is only in the concurring, but differing, opinion of Judge Pettiti that we see 

emphasis placed on the intervention of the state for moral reasons. Here, Pettiti sought to expand 

paragraph 43 of the majority judgement (regarding the right of the state to regulate physical harm) to 

include the idea that the state also had a role in regulating and punishing “practices of sexual abuse 

that are demeaning even if they do not involve the infliction physical harm”.20 It is suggested that the 

ECtHR’s (majority) focus on the prevention of physical harm as a ground for the UK’s derogation 

from Article 8 is problematic, in that it constitutes an incoherent approach to the prohibition of the 

 
15 Affaire K A. et A D. c. Belgique, Requêtes nos 42758/98 et 45558/99 du 17 février 2005. 
16 Laskey v UK at para 40.  
17 Ibid. at para 43. 
18 Ibid. at para 45. 
19 Ibid. at para 46. 
20 Laskey v UK, Concurring Judgement of Judge Pettiti para 8. 
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infliction of harm in the UK. However, in order to explore why this is so, it is first necessary to 

consider in more depth the legal regime under which the defendants in Brown were prosecuted.  

Where the statutory provisions concerning assault under the Offences Against the Person Act 

1861 have already been discussed, the common law regarding assault is equally essential as it 

interprets and develops upon the statute.  Most importantly, it is case law which has established those 

activities constituting exceptions to the prohibition of assault. The law governing these exceptions 

was clarified in Attorney General’s Reference no. 6 1980. Here, it was held that “it is not in the public 

interest that people should try to cause or should cause each other bodily harm for no good reason”,21 

thus establishing what is now known as the ‘good reason’ standard. It is important to note that such 

activities involving ‘assault’ must also be consented to by the would-be victim, resulting in a two-part 

test of ‘good reason’ plus ‘consent’.  Consent can be seen as a necessary but not sufficient condition 

for the establishment of an exception to the blanket rule of illegality. As suggested by David Kell, 

there is a presumption in favour of prosecution here, given that the burden is on the individual to 

demonstrate why it is in the public interest to avoid prosecution.22  

In Attorney General’s Reference no. 6 1980, Lord Lane also enumerated a non-exhaustive list 

of examples of what were considered exceptions. These included: “properly conducted games and 

sports, lawful chastisement or correction, reasonable surgical interference [and] dangerous 

exhibitions.”23  In R v Brown, in considering that sadomasochistic activities did not constitute an 

exception to the provisions on assault, the court set the precedent that the goal of those consensual 

activities, namely sexual pleasure or gratification, did not constitute a ‘good reason’ for the act of 

assault – or at least as ‘good’ a reason as the purpose of those activities aforementioned.    

It is suggested, in light of this case law, that the ECtHR’s focus on the prevention of harm and 

public health in Laskey is somewhat problematic. It derives from the divergence of the reasoning in 

the ECtHR ruling from that of the UK courts, and from the motivations of the UK’s legal regime in 

this area. At the root of this problem is the ECtHR’s consideration of one particular issue: the 

proportionality of the state’s prosecution. On this question, the court considered that where a state 

could derogate from convention rights in certain circumstances, such a derogation must correspond to 

“a pressing social need” and it must be “proportionate to the legitimate aim pursued”.24 In 

determining whether the prosecution was proportionate, the court considered that the activities 

prosecuted “involved a significant degree of injury or wounding which could not be considered as 

trifling or transient”.25 It also considered as legitimate the prevention of “potential harm” as well as 

“actual harm” in derogating from these rights.26  What is lacking, however, is a consideration of how 

the acts in question compare to injurious activities which do constitute exceptions to the illegality of 

assault in the UK, and are thus not prosecuted.  Where the court considered the degree and severity of 

the injuries caused by the defendants in isolation, it did not consider the state’s attitude to other 

activities which could result in a similar degree of injury. Therefore, the court did not have regard to 

the coherence of the state’s approach to the protection of public health.   

Two aspects of the activities undertaken in Laskey that were considered by the court were (a) 

the severity of the injuries and (b) the degree of regulation or control over such activities. Can it really 

be established that activities such as boxing and tattooing are in all cases better regulated and 

controlled than sadomasochistic sex? Do these activities result in, as a proportion of the sessions 

undertaken, a lesser occurrence of injury? These are questions that, at the very least, merit serious 

debate.  

The possibility of suffering life-changing injuries in boxing, including brain injury, puts in 

doubt the idea that the severity of injury that could be inflicted in the sport is less than that in 

 
21 Attorney General’s Reference no. 6 1980 at 719. 
22 D Kell, “Social Disutility and Consent” (1994) 14 OJLS 121. 
23 Attorney General’s Reference no. 6 1980 at 1059. 
24 Laskey v UK at para 42. 
25 Ibid. at para 45. 
26 Ibid. at para 46.  
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sadomasochism.27 Moreover, a case which undermines the relevancy of regulation and control, in 

English law, is R v Wilson.28 Here, the appellant branded his initials on his wife’s buttocks with a hot 

knife, after she asked him to do so. Medical attention was subsequently required due to the infection 

of the wounds. In determining that the actions of the appellant constituted an exception to the 

illegality of assault and the infliction of injury, the court put emphasis on the fact that the branding 

could be considered a form of tattooing. In this case, the court considered the actions of the appellant 

to be legal not because they were akin to tattooing as an activity which is well regulated and 

controlled. There seemed to be something else about the concept of tattooing itself which rendered it 

inherently, generally, legal. Simply drawing a parallel to it would render the activity in the present 

case legal.29 The idea, then, that certain activities constitute exceptions to the prohibition of assault in 

English law because, by contrast to sadomasochistic activities, they are regulated and controlled 

activities, is completely without merit.   

This comparative discussion regarding the severity and control of sadomasochism and other 

legal activities suggests a strong sense of incoherence on the part of the UK, if its sole ground for the 

criminalisation of sadomasochistic activities (and by extension, the violation of a human right) is 

public health. Let us look at this incoherence in a more formulaic way: if a state is aiming at goal ‘X’ 

as a standard of public health, is it reasonable for that state to prohibit activity ‘A’ which might inhibit 

the achievement of that goal, but to sanction activity ‘B’ which is also likely to inhibit the 

achievement of that goal? It appears that, in order to justify such disparity, the state must draw on 

some additional element which distinguishes activity A from activity B as being necessary or 

valuable. It is this additional element which appears to be lacking from the Laskey judgement. It is 

suggested that the element is encapsulated by the ‘good reason’ standard previously mentioned, that 

exceptions to the assault legislation must fulfil: societal value.  

 

D. THE COURT AS MORAL GUARDIAN – A MASQUERADING STANDARD IN BROWN 

The value-judgement involved in sanctioning an exception to assault also raises important questions 

about the actual and ideal role of the UK courts. Where the court is involved in assessing the impact 

of the injuries inflicted and applying the law to the infliction of those injuries, it also has an important 

interpreting and law-making role, as we have seen, in terms of determining what is a ‘good reason’ 

for derogating from this rule. In this sense, the court has considerable judicial discretion to establish 

what is valuable to society. These are judgements that can have a crucial impact on the lives of 

individuals. The fact, for example, that the court in R v Brown did not consider sexual pleasure to be a 

‘good reason’ for the infliction of injury resulted in the prosecution and incarceration of the 

defendants.  

The moral role of the court is something which is explored and championed by the High 

Court judge, Sir Rabinder Singh, in a memorial lecture at the University of Leicester.30 In this lecture, 

Singh argued that the courts should assume a role whereby they go beyond the principles enounced in 

legislation, and give effect to certain ‘basic values of society’. He argues that such values provide a 

supporting and supplementary role to the explicit legal principles recognised by legislation or case 

law, especially so in criminal law, where they provide “much of the moral force which is needed to 

support positive rules of law”, and can be found in key texts treasured by our society, for example, the 

Ten Commandments. Where the primary role of judges is to apply values that the legislature decides 

to incorporate into the law, and not merely those values which appear to ‘exist’ in society, there may 

 
27 For a comparison of the common law courts’ approach to consent to harm in sport with consent to harm in the 

context of sadomasochistic sex see: PJ Farrugia, “The Consent Defence: Sports Violence, Sadomasochism, and 

the Criminal Law” (1996) 8 Auckland University Law Review 472. 
28 R v Wilson [1996] Crim LR 573. 
29 For some, the distinction between the cases also has its roots in the gender and sexual orientation of those 

consenting and the respective relationships between the parties: LJ Moran, “Laskey v The United Kingdom: 

Learning the Limits of Privacy” (1998) 61 The Modern Law Review 83. 
30 R Singh, “Law as a system of values: The Jan Grodecki Lecture” (2013) Judiciary of England and Wales. 
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be situations where the judge must do more than simply apply a text in order to provide a judgement 

which reflects the ‘interests of justice’. Singh argued that even though the secular courts may disavow 

any duty or intention to enforce morals, the law which they apply is still based on, and reflects, a 

value system. They thus necessarily assume a moral role.  

The role of the court as a ‘moral guardian’, as advocated by Singh, suggests that the judge’s 

activity involves not only determining what is valued by society, but as the word ‘guardian’ suggests, 

assuming a kind of protective role, whereby the court not only determines the desirable and useful but 

also, conversely, the undesirable. I would argue that the court dons this hat in the case R v Brown. 

What we can see in that case is in fact a negative standard masquerading as a positive standard, 

namely the aforementioned ‘good reason’ standard. Where Attorney General’s Reference no. 6 1980 

suggests that the court may establish an exception to the prohibition of assault where there is ‘good 

reason’, imposing a requirement that the social utility of the activity in question be positively 

established, it is conversely proposed that what the courts have proceeded to do, instead, is impose a 

negative standard,  whereby they ensure that those acts which it deems ‘unfavourable’ or ‘immoral’ 

remain illegal and continue to be prosecuted.31  

It is proposed that this approach can be seen in both the language used in R v Brown and then, 

even more persuasively, in the post-Brown judicial landscape. The focus on the negative, ‘immoral’ 

nature of sadomasochistic activity is seen throughout the judgements in Brown. The views of the 

individual justices on these activities was obvious from their opinions. In his opinion, Lord Lowry is 

unafraid to label sadomasochism as “a perverted and depraved sexual desire”.32 Furthermore, in Lord 

Templeman’s opinion, sadomasochism, as the “infliction of pain”, is described as an “evil thing”.33 

The consideration by these judges of the purportedly negative and harmful nature of sadomasochism, 

as well as its unsubstantial utility to society, is undeniable. Notably, in most of the concurring 

majority opinions in this case, there was an important consideration of the motivation for the assault 

inflicted. We can see an example of this in the judgement of Lord Templeman, referred to by the 

ECtHR in Laskey: 

“In principle there is a difference between violence which is incidental and violence which is 

inflicted for the indulgence of cruelty. The violence of sado-masochistic encounters involves 

the indulgence of cruelty by sadists and the degradation of victims”.34 

Here, we can see the court’s distaste at the idea of the infliction of pain for its own sake. This 

distinction between incidental and intentional violence indicates that sadomasochism is being 

negatively targeted by the court as an abhorrent activity, rather than simply something which cannot 

be considered as having utility to society. 

However, it is the case law that follows Brown which really indicates the irrelevance of the 

‘good reason’ standard in the courts, and the use, in reality, of a negative standard. Two cases, R v 

Walsh35 and R v Lock,36 are particularly pertinent in demonstrating this incoherence. In both of these 

cases, it is suggested that the court, rather than considering whether the acts in question were carried 

out in pursuit of a ‘good reason’, instead looked at whether such acts could be seen as ‘acceptable’ in 

light of modern social practices. In R v Walsh, an aide to the former Mayor of London was charged 

with possession of extreme pornography relating mainly to images of “fisting” and “urethral 

sounding”, which had been taken at a private sex party where all participants had taken part 

consensually. The defendant was acquitted, with the court giving merit to the defence’s argument that 

such practices could be considered as “normal” and “relatively common”,37 particularly in the LGBT 

 
31 As was highlighted by Marianne Giles in the immediate aftermath of the House of Lords decision: M Giles, 

“R v Brown: Consensual Harm and the Public interest” (1994) The Modern Law Review 101. 
32 R v Brown at 255. 
33 Ibid. at 237. 
34 Laskey v UK at para 20. 
35 R v Walsh, Unreported. August 2012. 
36 R v Lock, Unreported. 22 January 2013.  
37 M Jackman, “Jury refuses to criminalise a magistrate for looking at fisting porn” (2012) Backlash.  
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community.  The court considered if the acts in question could be seen as socially objectionable, and, 

in concluding the contrary, decided that the defendant could not be considered to have committed a 

crime. Notably, in light of this case, some academics have proposed that if the R v Brown case had 

come to court today, the defendants would have been acquitted.   

 In the case of R v Lock, the ‘good reason’ standard again seems to be totally absent. Here, the 

defendant, Steven Lock, had tied his SM partner’s (Miss X) wrists to a bolt embedded in his floor and 

proceeded to beat her buttocks with a looped rope. Having felt that Mr. Lock had gone too far, after 

the end of the activity, Miss X pressed charges. She conceded that she knew what was coming but did 

not realise that Mr. Lock would use ‘full force’. Despite the fact that the court established that the 

defendant had, at least recklessly, caused actual bodily harm, and despite the fact that it was made 

clear in R v Brown that sexual gratification was not a ‘good reason’ for derogation from the law on 

assault, Mr. Lock was acquitted by the jury. Here, the focus was not on whether the acts committed by 

Lock were legal in terms of their social utility, but rather on whether the court could really consider 

them illegal and prosecute the defendant for them. Interestingly, commentator Richard Easton 

suggests that the apparent legal incoherence of this judgement can be understood if we look at the 

context of the defendant’s actions.38 Mr. Lock had, it came to light, been inspired by the hit novel and 

film franchise, ‘Fifty Shades of Grey’, which has seen massive popularity (over 60 million copies 

sold, £430 million at the box office) over the last five years. Easton proposes that the franchise has 

catapulted sadomasochism into the mainstream, normalising it for the average man on the street. 

Thus, just as the court in R v Walsh had considered the fact that the acts in question were ‘not 

uncommon’, there seems to have been an important emphasis on the fact that the violence conducted 

by the defendant had slowly become more and more socially acceptable.  

 

E. A CONTINGENT COURTROOM? 

What these recent judgements ultimately point to is not only the fact that the ‘good reason’, positive 

standard of Brown has been thrown out of the courtroom window, but that the prosecution of 

consensual violence in a sexual context has come to depend on society’s appetite for, and willingness 

to accept, certain kinds of sexual activity. From this perspective, we can see the common law 

courtroom as a space in which such societal attitude manifests, particularly in the gaps left by the 

legislature for the judiciary to fill.  

While the judiciary’s recognition of wider societal sentiments surrounding it could be seen 

positively (the courtroom is more democratic, accessible and relevant), it is also possible to see it as 

potentially dangerous. This is because where originally the legislature can be seen as an expression of 

the will of the people – or, more precisely, the masses – the courts are, in many democratic systems, 

seen as holding a different role: one designed to counterbalance that of parliament. This is particularly 

evident in countries such as the United States where, unlike France, judges are seen to hold a judicial 

power rather than simply a judicial authority, which acts as an essential counterbalance to the other 

institutions of that state. If the court, like the legislature, is influenced by popular culture and media - 

which is, ultimately, the cultural expression of the majority - how will that impact its essential role as 

the guardian of the rights of the minority? If the court accepts as legitimate only those sexual 

activities palatable to the majority, what about the sexual behaviour of minority groups, including 

members of the LGBTQ community?  

The court’s approach to sexual activities also highlights the problematic nature of Mill’s harm 

principle as a slippery concept whose application can prove highly difficult. Where, as we saw in the 

introduction to this paper, Mill considered that an individual’s private action could potentially be 

harmful to wider society, it may at times be difficult to distinguish between actions as merely 

offensive to that society, and those which are indeed harmful. Sadomasochism presents a pertinent 

example of this quandary. In Brown, sadomasochism was seen as an activity promoting cruelty, the 

implication being that it could lead to a wider tolerance of cruelty towards others in general, whereas 

 
38 R Easton, “Sadomasochism: Unleashed?” (2013) Solicitors Journal. 
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nowadays, following the success of the Fifty Shades franchise, it is increasingly embraced by 

mainstream society. It seems that the determination of whether an activity can be considered harmful 

becomes particularly difficult when that activity lies on an intersection. Sadomasochism, for example, 

entails not only pain, but sexual pleasure. It is not only an act which inflicts and promotes the 

infliction of ‘cruelty’ on an individual, but also one which offers that same individual sexual 

gratification. 

The contingency of the court’s approach to sexual activity such as sadomasochism means that 

the concept of consent must be contingent, too. As we saw at the beginning of this paper, consent is 

something defined by law. One of the principal ways in which the law defines this concept is, as we 

saw, by establishing certain exceptions to it. In English law, in establishing those exceptions, the 

judge is given considerable leeway, permitting them to weave societal opinion out-with the courtroom 

into their decision.  In this way, it is possible to conclude that when we consent to private sexual acts, 

at least in the UK, our behaviour faces a double barrier. It must be considered that such behaviour is 

not harmful to society, in line with Mill’s principle, but it must also be perceived favourably, or at 

least not negatively, in contemporary culture. On the other hand, we might consider that the 

estimation – which can, after all, only ever be an estimation – of whether an act is harmful or not to 

society is influenced by these contemporary societal views. Either way, it appears that those with 

more ‘conventional’, widespread sexual preferences have greater liberty to consent, and can profit 

more easily from consent as a legal and social tool, than those with more niche tastes. 
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A. INTRODUCTION 

 

Due to the countless external influences on domestic legal systems, “[t]he days in which one could 

really think of a watertight separation between civil law and common law systems are gone for good 

with regard to property law too.”1 Nevertheless, and especially with regard to the different historical 

developments of these legal systems, one cannot neglect that there are identifiable main differences, 

in particular with respect to property law.2 At first glance, these differences appear to be of severe 

substantive nature with the consequence of different practical outcomes. However, inspired by 

Graziadei’s quote above, this article emphasises the methodological differences by highlighting the 

distinct approaches to property law. This will be achieved, by firstly, dealing with the antonymy of 

absolute and relative property rights concepts, and secondly, by focussing on some aspects of the 

actual method of defining property rights. 

 

B. THE ANTONYMY OF ABSOLUTE AND RELATIVE PROPERTY-RIGHTS CONCEPTS 

 

The comparison of property-law systems quickly leads to the conceptual division between (1) 

absolute property rights in civil-law systems and (2) relative property rights in common-law systems. 

The contrast appears stark, and yet, (3) the antonymy is gradual, i.e. an absolute concept is not 

incompatible with relative effects of particular property rights and vice versa. 

 

 

 

 
* LLM Student at the University of Edinburgh. 
1 M Graziadei, “The structure of property ownership and the common law/civil law divide”, in M Graziadei & L 

Smith (eds), Comparative Property Law – Global Perspectives (2017) 71. 
2 J M Milo, “Property and real rights”, in J M Smits (ed), Elgar Encyclopedia of Comparative Law, 2nd edn 

(2012) 726 at 727. 
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(1) Dominium 

 

An essential civilian property-law concept is a legal person’s dominium3 over an object.4 The notion 

of someone’s control over something in legal terms has two crucial implications. 

 

First, the object has its own legal fate; the object always belongs “somewhere”, i.e. to a 

particular legal person or to no person at all.5 The law allocates the object its legal status, irrespective 

of a specific transaction between legal persons.6 Thus, there is an “abstract truth” regarding the 

question whose property a particular object is.7 This is why ownership is regarded as absolute and 

exclusive in civil-law systems.8 The object’s legal fate is divorced (absolutus9) from human (inter-) 

action. In other words, it is not in relation to any specific human action,10 yet, it is clear that the 

object’s legal status may be altered through interaction. However, once a property-law related 

transaction is completed and valid, that transaction does not serve anymore to determine the object’s 

legal status. 

 

Second, the object’s legal fate mostly requires a person “controlling” it. A dominion describes 

the status of a relationship between a dominating subject and a dominated object.11 The dominated 

object’s fate depends on the subject’s will.12 Hence, the emphasis falls on the relation between the 

legal person and the object, rather than between legal persons with regard to the object.13 It is 

important to note that this does not contradict the first implication above, for the first implication 

relates to the legal status being divorced from actions taken by legal persons, rather than from legal 

persons themselves.14 

 

Since a property right object is deemed to have a particular legal status usually linked to a 

particular legal person (absoluteness of property rights),15 two legal persons cannot both be the owner 

of a single object at the same time (exclusivity of dominium).16 Other persons’ interference with the 

owner’s title is restricted by its erga omnes-effect.17 

 

(2) The bundle of rights 

 

In common law systems two legal persons, by contrast, can both be the owner of a particular object at 

the same time.18 The approach to the allocation of property rights is different. The starting point is 

 
3 (Latin) dominion or control. 
4 Graziadei, “Structure of property ownership” (n 1) 71 at 76; S Praduroux, “Objects of property rights: old and 

new”, in M Graziadei & L Smith (eds), Comparative Property Law – Global Perspectives (2017) 51 at 52. 
5 E.g. in case of derelict. 
6 Or any other relevant legal process at the end of which a property right is created or altered. However, the 

transaction is the most prominent example. 
7 A J van der Walt, “Ownership and personal freedom: subjectivism in Bernhard Windscheid’s theory of 

ownership” (1993) 56 Tydskrif vir hedendaagse Romeins-hollandse 569 at 575. 
8 W W Buckland & A D McNair, Roman Law & Common Law: A Comparison in Outline, 2nd

 
edn (1952) 67; 

van der Walt at 570; Milo (n 2) at 736; T G Watkin, An historical introduction to modern civil law (1999) 225. 
9 From absolvere (Latin), to release. 
10 With regard to the linguistic origin, it is, therefore, imprecise to describe absoluteness as the ability to have an 

erga omnes-effect, as F Baur, Sachenrecht, 18th edn, by J F Baur & R Stürner (2009) s 4 para 3 do. The erga 

omnes-effect rather results from absoluteness. 
11 Baur, Sachenrecht s 2 para 2; Graziadei (n 1) at 77; Watkin, Historical Introduction (n 8) 229. 
12 B Windscheid, Lehrbuch des Pandektenrechts, vol 1, 8th edn, by T Kipp (1900) 140 para 38. 
13 Baur, Sachenrecht (n 10) s 2 para 2. 
14 F C von Savigny, System des heutigen Römischen Rechts, vol 1 (1840) 339 para 53. 
15 Baur, Sachenrecht (n 10) s 2 para 2; Watkin, Historical Introduction (n 8) 228. 
16 Milo (n 2) at 736; van der Walt (n 7) at 570; Watkin, Historical Introduction (n 8) 225. 
17 Van der Walt (n 7) at 576. 
18 G Samuel, “Common law”, in J M Smits (ed), Elgar Encyclopedia of Comparative Law, 2nd edn (2012) 169 

at 184. 
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always a particular dispute between two legal persons and their individual legal relation, rather than 

the determination of ownership and possession.19 Ownership as such is not protected.20 There is no rei 

vindicatio; rather, possessory action is an available remedy.21 There is no attempt to determine an 

isolated, absolute legal status of the property right’s object.22 This would be pointless from a 

perspective that views property as “a mere illusion” or “a vacant concept”.23 Rather, property right 

relations are considered relations among legal persons.24 Their respective rights to possession are 

decisive.25 In contrast to the sharp distinction between ownership and possession in civil-law,26 

possession compromises a title in common law systems.27 It is something between a factual position 

and a real right in civil-law terms.28 Interestingly, the English language does not provide a specific 

word for the object of a property right since the term “property” refers to both property rights and 

their objects.29 In this way, a single legal person’s particular relationship with the object of her 

property right is somewhat disregarded both linguistically and legally. 

 

The common law approach stresses the temporal dimension of a property relationship 

between legal persons.30 A court will compare interests in the property right object, and give 

preference to the “better” interest (contrary to the second, control-related implication of 

dominium31).32 Which interest prevails, will depend on the specific human (inter-)action with respect 

to the object (contrary to the first, abstraction-related implication of dominium33). Priority in time of a 

particular action will be decisive, rather than a priority deducted from an abstract concept, such as 

ownership.34 Possession or a right to possess will reflect that priority.35 For instance, even though a 

particular estate purchaser was registered at the Registrar, the register may be subject to an alteration 

in favour of a prior, but unregistered purchaser if and solely because the unregistered purchaser 

obviously had occupied the estate first.36 “[T]he person who has possession has the property”.37 

Hence, the prior human action of occupation resulting in a right to possession, will be decisive, rather 

than the search for the correct and the sole legal status of the estate, i.e. the question to whom the 

object belongs. The need for comparison reveals the relativity of property rights in the common-law 

system.38 

(3) Graduation 

 

Dominium describes the relation between a legal person and a property right object, whereas the 

common law focuses on the relations between individuals.39 In other words, an absolute approach 

 
19 Samuel at 183. 
20 Milo (n 2) at 736. 
21 U Mattei, Basic Principles of Property Law: A Comparative Legal and Economic Introduction (2000) 181. 
22 Praduroux (n 4) at 53. 
23 K Gray, “Property in Thin Air” (1991) 50 CLJ 252. 
24 Praduroux (n 4) at 51. 
25 Milo (n 2) at 736; Praduroux (n 4) at 53. 
26 Buckland & McNair, Comparison (n 8) 67; van der Walt (n 7) at 578. 
27 W Swadling, “Property: general principles”, in A Burrows (ed), English Private Law (2013) 173 at 276 para 

4.422. 
28 Milo (n 2) at 735. 
29 Praduroux (n 4) at 54. 
30 Graziadei (n 1) at 77. 
31 See above B.(1). 
32 S van Erp, “Comparative Property Law”, in M Reimann & R Zimmermann (eds), The Oxford Handbook of 

Comparative Law (2006) 1044 at 1059; Mattei, Property Law (n 21) 181. 
33 See above B.(1). 
34 Waverley BC v Fletcher [1996] QB 334 at 345; Graziadei (n 1) at 92; Swadling at 276 para 4.423. 
35 Graziadei (n 1) at 92. 
36 L M Martínez Velencoso et al, Transfer of Immovables in European Private Law (2017) 192. 
37 Jeffries v The Great Western Railway Company (1856) 119 ER 680 at 681. 
38 Van Erp (n 32) at 1060; Milo (n 2) at 736. 
39 Praduroux (n 4) at 51. 
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faces a relative one.40 At first glance, this difference seems to be enormous. The notion of absolute 

ownership being, in principle, unlimited, thus entitling to free disposal over the object, may be 

regarded as a historical reaction towards feudalism in the aftermath of the French Revolution.41 

 

Yet, absolute dominium is not infinite. Because the owner is a part of a particular society the 

exercise of his property right must not be boundless. It will find its limits where the sphere of third 

parties, e.g. the neighbour’s interest in exercising her own property rights,42 or paramount community 

interests, e.g. environmental protection,43 is inadequately constrained.44 Moreover, despite the 

exclusivity of civilian property rights, several possession rights may compete against one another.45 

Regardless of ownership, a particular possession right may prevail over another, provided the former 

is regarded as “better”.46 For instance, German law provides that, if the renter loses the rented 

(moveable) object to a third party because someone stole it and sold it to that third party, he can, 

although he is not the owner, reclaim the object from the acquirer by reference to his prior possession 

right. In that case, the acquirer must give way to the renter’s possession right – even if he acquired the 

object in good faith.47 

 

Notwithstanding relativity, a person’s property right has an erga omnes-effect at common 

law, thereby approximating absoluteness in civilian terms.48 The main difference is that, at common 

law, this absolute effect does not have consequences for the holder of a better title.49 The erga omnes-

effect of the right of a weaker title’s holder itself is not denied; common law simply requires that this 

title must give way to an even better title.50 A thief holds a title, but must nevertheless return the 

stolen object. 

 

Von Bar, therefore, suggests to term property rights in common law “graduated absolute”, 

rather than relative.51 The relativity of property rights does not exclude absolute notions. Also, in 

civil-law systems, graduation can be identified. An absolute view on property rights does not prevent 

from limiting a property right (only) with regard to another particular person due to specific 

circumstances. The purported contrast can, thus, be approved only to a certain degree. The relativity-

absoluteness-antonymy in respect of property-rights concepts is gradual. Therefore, the approach to 

position a property right within the respective property-law system is different since, from that 

approach on, the tendency is convergence. 

C. THE METHOD OF DEFINING 

 

What is actually converging? What exactly are property rights in the civil-law and in the common-law 

systems? In a reflex, one might point to the numerus-clausus list of the respective domestic legal 

system.52 In doubt, i.e. when a conflict of laws arises, the application of the (national) lex rei sitae53 

will direct to the law where the object is situated and thus to a particular national legal system.54 It 

 
40 Milo (n 2) at 736. 
41 Van der Walt (n 7) at 575. 
42 Watkin, Historical Introduction (n 8) 255. 
43 Ibid. 229. 
44 Bürgerliches Gesetzbuch (BGB) s 903 sentence 1; Code Civil art 544; Codice Civile art 832; Watkin, 

Historical Introduction (n 8) 255. 
45 Milo (n 2) at 736. 
46 E.g. so-called petitorischer Besitzschutz in German law, Baur, Sachenrecht (n 10) 99 s 9 para 27. 
47 BGB s 1007(2) sentence 1. 
48 Van Erp (n 31) at 1059. 
49 C von Bar, Gemeineuropäisches Sachenrecht, vol 1 (2015) 33 s 1 para 21. 
50 Von Bar, Sachenrecht (n 49) 34 s 1 para 21. 
51 Ibid. 
52 Swadling (n 27) at 175 para 4.09. 
53 E.g. Einführungsgesetz zum Bürgerlichen Gesetzbuche art 43(1). 
54 Milo (n 2) at 726. 
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might be argued that a right constitutes a property right if it is recognised as such by the respective 

applicable domestic legal rules. 

 

Yet, dealing with already widely recognised property rights prevents one from questioning the 

method of recognition. Instead of looking at the outcome, one might “zoom out” and ask how 

property rights are defined, thereby laying the focus on the actual process; the method of defining. 

 

(1) Difficulties of a content-based comparative approach 

 

Even in civil-law systems, it is hard to find a detailed description of the content of ownership.55 One 

might claim that the right to revendicate was a clear general feature of ownership.56 If ownership is 

supposed to be absolute, the owner must be able to exclude others from interference and end others’ 

interference by recovering his property. This power, so the reasoning goes, is characteristic for 

ownership itself. 

 

This can, however, be contested. Ownership itself actually does not comprise the norm that a 

possessor ought to return the object to the owner. Just by reference to his ownership, an owner cannot 

be allowed to reclaim an object another person rightfully possesses due to a valid rent contract. 

Instead, it is a particular, different (statutory) norm57 that constitutes the respective remedial device, 

i.e. entitles to the rei vindicatio action.58 That norm allows recovery subject to the fulfilment of its 

further conditions, e.g. that the possessor does not have a right to possess with respect to the owner. 

That is why proprietary remedies are not equal to, but only draw on a proprietary right, such as 

ownership.59 

 

Yet, French law derives the rei vindicatio action rather directly from ownership itself through 

customary law and the fact that the Code Civil mentions the word revendication several times.60 The 

Code Civil does not contain a central provision that specifically stipulates revendication.61 Due to the 

lack of further statutorily specified requirements, the importance of proving ownership increases 

remarkably. A court will, therefore, have to assess ownership through “a comparative exercise of 

choosing the party that has the better title to possession”.62 This need to engage with the relativity of 

title constitutes a remarkable parallel to common law where property law emphasises the specific 

relationship of the persons involved.63 Hence, such differences within the civil-law systems render a 

content-based comparative approach markedly difficult. A focus on the method of defining property 

rights is more promising. 

 

(2) Perfect ownership as the yardstick for the determination of property rights 

 

It is clear that ownership itself determines the main category of property rights since it is regarded as 

the perfect property right in civil-law systems.64 The Dutch Burgerlijk Wetboek even expressly 

acknowledges this view, by stating that ownership is the most comprehensive property right that a 

 
55 Ibid. 739. 
56 Ibid. 
57 BGB ss 985, 986; Burgerlijk Werboek (BW) art 5:2; Codice Civile art 948; Allgemeines bürgerliches 

Gesetzbuch s 366. 
58 Mattei, Property Law (n 21) 182-183. 
59 Von Bar, Sachenrecht (n 49) 5 s 1 para 1; Baur, Sachenrecht (n 10) s 2 para 4. 
60 M Hinteregger, “The Protection of Property Rights” in S van Erp & B Akkermans (eds), Cases, Materials and 

Text on Property Law (2012) 97, 131; Mattei, Property Law (n 21) 183. 
61 Hinteregger (n 60) at 131. 
62 Mattei, Property Law (n 21) 183. 
63 Ibid. 
64 Milo (n 2) at 739; van der Walt (n 7) at 579. 
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person can have.65 The acknowledgement of a right as a (limited) real right, therefore, depends on the 

extent of its resemblance to ownership (ownership as a model66). If this is accepted as the decisive 

factor, specific criteria for close or sufficient resemblance may vary. 

 

When assessing such a resemblance, one must, however, naturally stick to presumed 

characteristics relating to the content of ownership. The choice of such characteristics may differ, 

depending on the type of property right under scrutiny. The same is true for the assessment of whether 

the resemblance is sufficient. Some property rights, such as a right in security, may, at first glance, 

appear to be too different from ownership itself. Nevertheless, this does not preclude from identifying 

sufficient functional parallels since such a view may oftentimes be prompted by a too narrow focus on 

the content of ownership. A pledgee’s right (sufficiently) resembling the owner’s right of enjoyment 

may simply take the form of disposal. The fact that the owner is usually attributed the right of disposal 

in addition to her right of enjoyment does not prevent from assuming that the pledgee (on default of 

payment by the owner) enjoys the object by disposing of it. Hence, two ownership characteristics 

being used for the resemblance test might be the enjoyment of the object and the power to exclude 

others from interfering with it.67 

 

A paramount example for the sufficient-resemblance test is provided by the dogmatic dispute 

over the German Anwartschaftsrecht, whose legal nature is contested.68 This right functions as a 

security with the objective to convey future full ownership,69 and, thus, the question arises whether it 

is an actual property right.70 The German Bundesgerichtshof (BGH)71 essentially declines that and, in 

this context, does not acknowledge a proprietary right to direct possession.72 Yet, even the BGH will 

have to admit that, by terming the Anwartschaftsrecht a “wesensgleiches Minus”,73 i.e. by comparing 

it to ownership,74 it establishes a special logical relation between ownership and the 

Anwartschaftsrecht. However, by acknowledging equality in nature in spite of an exceptional 

qualitative “less”, i.e. by closely relating the Anwartschaftsrecht to the norm (to ownership), the 

striking consequence is the following: the exception from the rule is involved, it even is included in 

the general concept of property rights. Precisely due to the establishment of that (close) relation by 

inclusion through exclusion, one may neglect specific definitions for features of property rights so 

long as ownership is the yardstick applied for the determination of property rights. 

(3) Moving away from a narrow focus on property rights’ content 

 

At common law, the property right’s decisive feature is seen in its capability of having erga omnes-

effect in respect of a thing.75 It is then termed a right in rem.76 

 

One might argue that the absolute feature of an erga omnes-effect itself was related to being 

free from any restrictions of the property right’s content, e.g. through limited real rights.77 This 

implies that absoluteness’ antonym was not relativity, but the content-related limitation of property 

rights.78 

 
65 5:1(1) BW. 
66 Van der Walt (n 7) at 580. 
67 BGB s 903 sentence 1; Code Civil art 544; Codice Civile art 832. 
68 Expectation right, van Erp (n 32) at 651. 
69 In case of a sale under retention of title, ownership usually transfers once the full price (or the final 

instalment) is paid. 
70 Baur, Sachenrecht (n 10) s 59 para 38. 
71 German Federal Court. 
72 BGHZ 30, 374, 377; BGHZ 34 122, 124. 
73 A minus, but equal in nature. 
74 Milo (n 2) at 737. 
75 Swadling (n 27) at 174 para 4.03. 
76 Ibid. at 179 para 4.18. 
77 Von Bar, Sachenrecht (n 49) 35 s 1 para 22. 
78 Ibid.. 
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Yet, comparing with regard to content might already be based on a biased continental 

perspective. One must acknowledge that the temporal dimension of property rights is fairly 

disregarded on the continent.79 Property law in common-law systems rather builds on the importance 

of the duration of a land right, thereby serving the property rights’ socio-political function of securing 

value over time.80 This approach may be explained by the historical importance of tangibles and 

especially land as assets.81 A crucial freehold characteristic is its duration forever.82 

 

Moreover, a positive content-related description of property rights is not even indispensable 

from a civilian point of view.83 Instead of, e.g., referring to free disposal, one could claim that 

ownership simply is a reflex of the fact that this particular right has not been assigned to anyone else 

and thus reflects the general freedom of action.84 

(4) The method of limiting property rights 

 

Another way to approach different conceptions of property rights may be to look at the respective 

method of limiting a particular property right. 

 

A continental notion is the one of elasticity of ownership: limited real rights’ effect on 

ownership is not a loss of parts of the ownership itself; they rather restrict the enforcement of 

ownership in certain respects for a particular period of time.85 This notion could only come up after 

legal thinking had backed away from the idea that ownership could be divided.86 Instead, ownership is 

unitary in civil-law systems.87 

 

In common-law systems, however, equity may contribute to a division of ownership. In 

equity, a particular right, such as a right resulting from a restrictive covenant affecting land, may be 

regarded as proprietary, whereas this feature is not awarded to it at common law.88 To further 

underscore that division, the trustee has a property right at common law, while the beneficiary has a 

property right in equity.89 Therefore, a trustee can be registered as proprietor of land although she 

cannot treat the property as her own.90 Hence, she can only sell the property, but she cannot enjoy, 

destroy or dispose of it.91 Consequently, a right is limited through the construction of a complex set of 

duties.  

 

The practical difference in terms of division may, in fact, be less striking than it appears. All 

western states aim at finding the right balance between, on the one hand, enabling the individual to 

make efficient use of property rights to the benefit of the entire society’s wealth through providing for 

the alienability of capital value, and on the other hand, responding to social proprietary needs by 

providing for restriction mechanisms.92 When attempting to see the common economic objective, one 

may conclude that, in terms of the outcome, it makes less of a difference whether an undivided right is 

encumbered and the “secondary” (security) right is transferred to a third party or whether a division is 

conceptually permitted ab initio; whether assets are unified in a trust or whether the notion of non-

 
79 Graziadei (n 1) at 74. 
80 Ibid. at 80; F Lawson & B Rudden, The law of property (2002) 79. 
81 Graziadei (n 1) at 80. 
82 Swadling (n 27) at 184 para 4.38. 
83 Von Bar, Sachenrecht (n 49) 19-20 para 10. 
84 Ibid.. 
85 Van Erp (n 32) at 1056; van der Walt (no 7) at 582. 
86 Van Erp (n 32) at 1055; van der Walt (no 7) at 584. 
87 Baur, Sachenrecht (n 10) s 4 para 7; van Erp (n 32) at 1055. 
88 Swadling (n 27) at 180 para 4.26.  
89 Van Erp (n 32) at 1059-1060. 
90 Lawson & Rudson, Property (n 80) 86. 
91 Samuel (n 18) at 184. 
92 Graziadei (n 1) at 83. 
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fragmented property rights is promoted initially. The difference lies in the method of constructing the 

legal framework governing proprietary interests and needs. 

 

D. CONCLUDING REMARKS 

 

The notion of the graduation of the absolute-relative-antonymy as to property rights in civil-law and 

in common-law systems prompts to set the focus on different starting points. The relativity of 

property rights in common-law systems roots in a focus on a procedural and inductive, rather than on 

a dogmatic and deductive approach.93 Historically speaking, procedural thinking has dominated 

common law, as it dominated in ancient Roman law.94 Consequently, the relativity of title facilitates 

court procedure – proving ownership can be very difficult and costly.95  

 

When considering different methods of defining property rights, the importance of making 

content-related distinctions might be overestimated, as this article has shown. Contemplating the 

difference in methodological approaches seems to prevent biased comparison and helps to unveil the 

actual differences between the civil-law and the common-law perspectives on property law.

 
93 Von Bar, Sachenrecht (n 49) 34 s 1 para 21. 
94 K Zweigert & H Kötz, Introduction to comparative law, 3rd edn (1998) 186. 
95 Von Bar, Sachenrecht (n 49) 34 s 1 para 21. 
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A. INTRODUCTION 

 

When attempting to understand the concept of ‘legal punishment’ it is imperative to recognise the 

division of labour between two rationales that are at play within the concept. Namely, that the reasons 

why we have punishment within a legal framework for society and why we punish an individual need 

not necessarily be the same. In light of this one can argue that punishment should revolve around two 

key motivating factors: a) to deter society at large from committing crimes and b) to retributively 

punish individuals who commit crime despite state deterrence.1 Whilst both deterrence and retribution 

theories, when considered separately are arguably too weak, a principled combination of the two can 

provide a robust and justified system of legal punishment. A strong proponent of such a combined 

theory was H. L. A. Hart, who gave an outline of his reasons for punishment in The Presidential 

Address: Prolegomenon to the Principles of Punishment.2 Through considering reasons for legal 

punishment, one will first look to the weaknesses in Hart’s combined theory in relation to his 

treatment of deterrence and retribution before then providing a stronger modified version of a 

combined theory. 

 

 

B.  HART’S COMBINED THEORY 

 

Much confusing shadow-fighting between utilitarians and their opponents may be avoided if it is 

recognised that it is perfectly consistent to assert both that the ‘General Justifying Aim’ of the practice 

of punishment is its beneficial consequences and that the pursuit of this general aim should be 

qualified or restricted out of deference to principles of Distribution which require that punishment 

should be only of an offender for an offence.3 

 

(1) ‘General justifying aim’  

 

Firstly, we must examine some concerns that arise from Hart’s ‘general justifying aim’. The term 

itself seems to be overstating its own purpose. In a combined theory all reasons which are part of the 

 
* Second Year Graduate LLB Student at the University of Edinburgh. 
1 Whilst there are other reasons for legal punishment, I believe that many reach too far into the private lives of a 

state’s citizens - such as condemnation and reform. Theories such as incapacitation may, in cases, be a positive 

consequence of my combined theory but need not be the principle reason for punishment. 
2 H L A Hart, “The presidential address: prolegomenon to the principles of punishment” (1960) 60 Proceedings 

of the Aristotelian Society 1-26.  
3 Ibid. 9. 
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theory must be justified in their own right, leaving one puzzled as to why there would be one ‘general 

aim’ which ‘justifies’ all punishments. Secondly, it does not seem to be the case that the aim of 

punishment will also provide the justification for punishment. For example, if deterrence were to be 

the ‘general justifying aim’ then arguably said ‘aim’ would be characterised as ‘a reason for deterring 

people from committing crime’. Then, for example, the justification may be the beneficial 

consequence of a reduced crime rate. However, this aim does not in itself provide a simultaneous 

justification for its use; there must be a further explanation to link the two. 

 

 If Hart proposes that the problem between utilitarians and retributionists can be resolved 

through acknowledgement that deterrence theory can be used as the general justifying aim and 

retributivist arguments can be used to restrict the use of this general justifying aim, then he seems to 

suggest that deterrence can be the ultimate justifier of legal punishment. If the general justifying aim 

was validated by the ‘beneficial consequences’, and this need only be restricted by the retributive 

aspect, then this fails to acknowledge that, although this may mitigate the problem of punishing 

innocent people (which is often a concern for deterrence theory), the retributive aspect of the theory 

will then become incorporated in his general aim and must itself be justified.  

 

(2) ‘Retribution in distribution’  

 

Hart draws a distinction in possible uses for retributive punishment, the first being for the general 

justifying aim and the second as a restrictive quantifier on the general justifying aim.4 He then argues 

for the latter use of retribution, naming it ‘retribution in distribution’.5 Hart first proposes the merits of 

retribution in distribution for its ability to answer the question of ‘whom should we punish?’. In doing 

so, the answer supplied is that we should only punish people who are guilty of a crime, which 

safeguards the theory from the utilitarian worry that we may punish wholly innocent people if this had 

beneficial consequences to society as a whole.6 Whilst this is indeed a positive consequence of using a 

retributive theory to answer questions of distribution of punishment, the problem lies in the fact that 

Hart seems to apply the theory of retribution as a restrictor over the existing general justifying aim. 

By moving the importance away from retribution in this way it fails to recognise both theories within 

the one combined theory as equals. Whilst one may argue that they need not be equal, by using the 

retributive aspect in this way it seems that we do not need to justify the use of retribution, since it is 

just a qualifier and not a central component.7 

 

 John Cottingham criticised Hart’s notion of ‘retribution in distribution’ by arguing that whilst 

Hart uses this theory to guarantee what Cottingham calls ‘minimalist retribution’,8 he also distances it 

from any use of retribution in its ordinary sense. The criticism comes from the fact that there seems to 

be no direct need for this to be labelled as a type of retributive punishment as it makes no concession 

‘to the strict notion of retribution – i.e. to the notion that punishment is due as repayment for a 

crime’.9 Whilst this may not leave Hart’s theory in an irreconcilable position with regards to 

retributivism, arguably Cottingham makes a valid point. This criticism sheds light on the issue that 

Hart uses retribution for this qualifying role instead of also considering why retribution can be used as 

a type of punishment inflicted on individuals within the combined theory. With tweaks, to introduce a 

more traditional aspect of retributivism that Cottingham notes as missing, we can save retribution 

within the combined theory whilst also giving a fuller account of why we punish guilty individuals in 

society.  

 
4 Hart (n 2) at 8-9. 
5 Ibid. 10. 
6 Ibid. 12.  
7 For further reading on this sort of criticism see: D J Galligan, “The Return to Retribution in Penal Theory”, in 

C F H Tapper (ed), Crime, Proof and Punishment: Essays in Memory of Rupert Cross (1981) 144 at 150 and N 

Lacey, State Punishment: Political Principles and Community Values (1988) 56. 
8 This is the theory that no one should be “punished unless he is guilty of a crime and culpable”. J Cottingham, 

“Varieties of retribution” (1979) 29 The Philosophical Quarterly 240. 
9 Ibid. 241. 
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C. MODIFYING HART’S COMBINED THEORY 

 

(1) Legal punishment as a framework for society  

 

Hart’s ‘general justifying aim’ should instead be thought of as the ‘aim of punishment for society’ and 

we should then subsequently justify this aim. Deterrence may be used as a suitable theory to assume 

the role of the general framework for legal punishment in society, yet, one may ask the question: who 

exactly will be deterred? Arguably, deterrence is a theory of punishment that is widely applicable to 

society as a whole. This is the case as the deterrent threat of punishment applies across every group 

within society, even if it does not necessarily work in the same way. For example, those of us in 

society who are inclined to respect the law and not break it will have their views reaffirmed by the 

deterrent threat of punishment. J. Q. Wilson also puts forward the argument that some of us in society 

may commit a crime unless the ‘risks can be made great and immediate’.10 In this case, the people 

who are tempted to commit crime can at least make a considered decision in the knowledge that they 

will be punished for breaking the law which may make some reconsider their actions. Furthermore, 

those who do offend will not have the excuse of not knowing that they would be punished, as the 

deterrent threat will be the general framework of society. 

 

 Although the widespread appeal of a system of deterrence through reducing crime can be 

used to justify its effectiveness as a punishment framework, we can also look to some empirical 

evidence for this theory. Deterrence centres around certainty and swiftness of punishment. To view 

the effectiveness of these two factors, we can look to the deterrent punishment used in the London 

Riots of 2011. Within the first week of the disorder period, 1836 suspects were arrested by the 

Metropolitan Police Service and 1009 of them charged. Furthermore, 82% of people charged had their 

first court appearance in that same week.11 The report from the Metropolitan Police goes into great 

detail about the nature of the investigation and notes that:  

 

“In the early days of the investigation there was an understandable desire to publish 

images of suspected offenders. This was vital in informing the public of the measures 

police were taking to bring offenders to justice and to send the message that 

offenders would be tracked down.”12 

  

The use of punishment and the deterrent use of images in the London Riots demonstrates a 

remarkable swiftness in carrying out arrests and further charging of individuals who took part in the 

riots. A report by Brian Bell  goes into detail of the overall successful deterrent threat these factors 

posed as they significantly reduced the overall crime rate within the following six months (in riot 

areas and surrounding boroughs) after the riots ended.13 From this example, we can observe a point of 

alignment between philosophical legal theory and reality, as here is evidence available to substantiate 

a claim that the deterrent theory as a societal framework is justified in light of the effect it has on 

reducing crime rate on the whole. 

 

 

 

 

 
10 J Q Wilson, “Penalties and Opportunities”, in A Duff and D Garland (eds), A Reader on Punishment (1994) 

174 at 187. 
11 Metropolitan Police, 4 Days in August. Strategic Review Into the Disorder of August 2011 (2012) at 130, 

available at https://www.met.police.uk/SysSiteAssets/foi-media/metropolitan-

police/priorities_and_how_we_are_doing/corporate/4-days-in-august.-strategic-review-into-the-disorder-of-

august-2011---final-report-march-2012. 
12 Ibid. 128. 
13 Further details of the deterrent threat can be found in: B Bell et al, “Crime deterrence: evidence from the 

London 2011 riots’ (2014) 124 The Economic Journal 500. They also acknowledge the deterrent nature of the 

overly harsh sentences which were imposed although sentencing is outwith the scope of this paper. 
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(2) Justifying how we punish the individual  

 

In order to further rectify issues with Hart’s theory, the ‘retribution in distribution’ component must 

now be re-categorised. Instead of looking at it as a qualifying factor over a general rule, it instead 

should be seen as a separate stage of punishment which comes into effect once we are dealing with 

punishment on an individual level. David Wood assesses the problem with split level theories by 

remarking that they are ‘opportunistic, appealing alternatively to reductionist or retributivist 

considerations as convenient’.14 One can argue that this is not a serious threat to the modified 

combined theory as we use a principled combination of reasons which dictate when each theory can 

be allowed to take control within the pairing. Furthermore, such a combined view is necessary to deal 

with the nuances of legal punishment.15 In light of this, let us now demonstrate the exact way in which 

we can use retributivist considerations.   

 

 The retributivist element will acknowledge the question: ‘who should we punish’? As Hart 

rightly stated this will give us the following answer: ‘only those individuals who have committed a 

crime’.16 Although one can agree Hart’s view here, there is a further question that must be asked as to 

why are we justified in punishing these individuals? Here is where the levels of societal and individual 

punishment overlap within this question. Whilst we may rely on deterrence to provide an overarching 

principle of punishment for society, once a crime is committed it proves that that deterrent threat has 

not been successful in preventing that individual who committed the crime. One can argue that if you 

have ignored the societal deterrent threats of punishment and offended, then you deserve to be 

punished.17 

 

 When determining how we should punish individuals, with a departure from the utilitarian 

framework, we can understand retributivist punishment, as Nigel Walker puts it, as something like a 

‘“personal price list” which will take into account not only gradations of harm but offenders’ 

culpability and sensibility’.18 This is reasonable as when looking at punishment on the individual level 

we can look with greater depth at the person’s crime and deal with the idea of how they deserve to be 

punished.19 As we have established, in part they deserve to be punished because they have ignored the 

deterrent threat of punishment in society. However, this is not the complete picture. The notion of 

‘repayment’ in retributive punishment is also at work in the combined theory.20 The concept of 

repayment can be further understood through the idea that criminals take an unfair advantage in 

society. This stems from the view that the offender relies on the laws of society and the deterrent 

framework to protect themselves from harm, yet simultaneously violates those same laws for their 

own gain. Therefore, during punishment for a crime we are seeking retribution for the unfair 

advantage that the offender gained and taking it away from them to redress the imbalance. The 

repayment element is satisfied in punishment when crime is understood as the taking of extra liberties 

that are not one’s own and so in retaliation the state will curtail the individual liberty of the offender 

as repayment, thus mitigating the extra advantage the offender once held.  

 

 
14 D Wood, “Retribution, crime reduction and justification” (2002) 22 Oxford Journal of Legal Studies 305. 
15 There are many legal theorists who argue for the use of combined theories as essential to understanding the 

complex phenomenon of legal punishment. See for example: C L Ten, Crime, Guilt and Punishment (1987) 6; N 

Lacey, State Punishment: Political Principles and Community Values (1988) 199. 
16 H L A Hart (n 2) at 6. 
17 Here we address Cottingham’s (1979) earlier criticism by now using the classic retribution principle of 

‘repayment’ within the modified combined theory.  
18 N Walker, Why Punish? (1991) 103. 
19 I use ‘deserve’ in the sense that punishment is a just method of repayment and so the offender ‘deserves’ to 

pay, as opposed to arguing for a purely desert theory of retribution. As Cottingham, (1979) at 238, noted it 

seems that repayment does imply desert (although not necessarily vice versa). 
20 This does not entail that I favour the ‘eye for an eye’ principle of retribution. For reasons which I do not have 

space to go into in this paper I think that this retributive notion of strong proportionality is flawed in many ways 

- namely that not all crimes can be inflicted on the criminal in the same way.  
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 Whitley Kaufman wants to reject this notion of retributive repayment. He uses the example 

that it is ‘strange’ and ‘perverse’ to claim that an offender has gained some sort of advantage by 

committing rape.21 He goes on to state that it ‘bizarrely implies that the true wrong that the rapist 

commits is not to the rape victim, but to the rest of society (at least, the men) who have restrained 

themselves from doing the same’.22 Here, Kaufman misrepresents the substance of this view, or at 

least my interpretation of it. Firstly, whilst the offender is being punished for taking an unfair 

advantage by breaking the law of the society, we should focus on the advantage the individual 

offender has gained as opposed to what he has withdrawn from society. This may be easier to 

understand in cases where there is no individual victim – say, theft from a bank – the focus will be on 

the advantage (e.g. the money) the individual has claimed. Secondly, in the case of rape, it is an 

advantage that an offender has gained over another individual – depriving them of the rights over their 

own body. Whilst the offence is ‘perverse’, it is not ‘strange’ to think that an advantage has been 

taken in this situation when one remembers that retribution is being used here to focus on the 

individual and not society en masse.  

 

(3) Treating people as people, not as dogs 

 

A further concern for Hart’s combined view (that as such may be a worry to the modified combined 

theory presented here) is that it can be argued that it treats people as a means to an end. This matter 

arises when threats are put in place on society and we subsequently punish individuals for not being 

compliant with these threats. Hegel raised this objection claiming that ‘a threat presupposes that a 

man is not free. […] to base a justification of punishment on threat is to liken it to the act of a man 

who lifts his stick to a dog’.23 

 

 Firstly, equating threatening a human to threatening a dog strikes one as a hyperbolic 

simplification of fact. There is a vast difference in the brain and reasoning capacity of a dog compared 

to that of a human. Whilst a dog may learn from repeated punishment with a stick not to do an action, 

they will not have the capacity to realise the threat when you first raise the stick to them. Conversely, 

in placing a threat on a human one has the capacity to understand this threat without having to commit 

the crime once (or repeatedly) in order to understand the meaning of the initial threat. Therefore, 

unlike what may be ascribed to the dog, humans are treated as rational agents who are able to make 

judgements based on a threat. Humans can recognise that when an offender commits a crime, they 

have been conscious of the threat imposed and decided on balance to commit it anyway.24 

 

 Secondly, one may argue that by placing threats of punishment in a society, one is also simply 

acknowledging that humans are fallible. It seems reasonable to admit that humans do not always 

respond to pure reason and so threats should also be in place to deal with those who may be weak and 

tempted to stray from the law despite what they rationally know they ought to do.  

 

D. CONCLUSION 

 

Hart put forward an initially compelling argument through recognising the need for a combination of 

theories of punishment to fully comprehend legal punishment. The stumbling block though came from 

the roles that these two theories were allocated within the combined scheme. There was a failure to 

address the roles and justification for each concept within the theory. However, by restructuring and 

creating a modified combined theory, we have achieved a more robust doctrine which recognises that 

legal punishment in a society must respect and recognise both society at large and the individual who 

commits crime. In highlighting this crucial distinction, the re-distribution of the deterrent and 

retributive punishment elements within the combined theory becomes key to fully addressing these 

two central components. This in turn allows us to draw out the justification for each element of the 

 
21 W Kaufman, Honor and Revenge: A Theory of Punishment (2013) 61. 
22 Kaufman (no 21) at 61. 
23 G W F Hegel, Elements of the Philosophy of Right (1820). 
24 For similar arguments see: R A Duff, Trials and Punishments (1986) 181. 
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combined theory. We thus have a unified theory that allows us to use deterrence for society en masse 

and retributivism on the individual. Legal punishment is intrinsic to maintaining order in our society 

and punishing individuals who commit crime: by using this combined theory in a principled manner 

we allow ourselves to fully understand the application and impact of legal punishment in our lives.
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A. INTRODUCTION 

 

 

Since 1925, the welfare of the child has been the paramount consideration in Scots law.1 The UK 

ratified the United Nations Convention on the Rights of the Child (henceforth UNCRC) in 1991. The 

UNCRC urged states to afford children the right to express their views in decision making procedures 

which might affect them.2 This right is now incorporated into domestic law in the Children (Scotland) 

Act 1995 (henceforth 1995 Act).3 In s 11 order proceedings, this translates to the requirement that the 

child’s welfare must be paramount in any decision, otherwise known as ‘the welfare test’. Tension can 

arise between the two competing principles of protection and participation where the court feels that a 

decision which is contrary to a child’s wishes is in their best interests. 

 

 
* LLB (Hons) Student, at the University of Edinburgh. The author would like to thank Iain Petrie for his 

assistance. 
1 Guardianship of Infants Act 1925 s 1. 
2 United Nations Convention on the Rights of the Child art 3. 
3 Children (Scotland) Act 1995 s 11(7)(b). 



67 

 

This tension is especially pronounced where the court considers applications for contact 

orders. A court considers contact to always be in a child’s best interests, resulting in a pro-contact 

presumption being the starting point for all applications.4 This is based on the evidence that 

consistent, quality contact with a child’s parents is important for their development.5 Such a 

presumption is the starting point in cases even where there is a history of domestic abuse.6   

 

This article will assert that ignoring the voice of the child can lead to decisions which threaten 

their welfare. When children are opposed to contact with a non-resident father, their views are often 

over-ruled as it is assumed that any engagement will always be in the child’s best interest. Thus, there 

is an inextricable link between the child’s views being taken into consideration and the welfare 

principle. The current pro-contact presumptions lead to paternalistic decisions by the court in 

domestic abuse cases. Dislodging the current pro-contact presumption and making it easier for 

children to express their views will ensure an empowering, child-centred approach is taken which 

fully acknowledges the risks faced by children who are exposed to domestic abuse. 

 

This argument will be advanced in three areas. The first will explore how the principles of 

protection and participation are given effect in s 11 order proceedings - the means by which children’s 

views are obtained and the welfare test is applied. 

 

The second section will explore the tension between protection and participation which arises 

during proceedings for contact orders where there is a prior history of domestic abuse. The pro-

contact presumption will be critically analysed to demonstrate that it is contradicted by empirical 

evidence in these types of cases. Thereafter, it will set out the implications of this interpretation of 

welfare for children’s rights, including the possible consequences of silencing the voice of the child in 

contact order proceedings and the risk of re-victimising children through court proceedings. 

 

Finally, to mitigate some of the risks of the pro-contact presumption, this article proposes 

reform to the way protection is interpreted and participation is enabled in proceedings for contact 

orders. The three reforms proposed are: dislodging the pro-contact presumption to reframe how 

welfare is understood regarding contact; improving the means by which children’s views are obtained 

to empower children during proceedings to give their views more effectively; and compulsory training 

for legal professionals on the risks of contact with a domestically abusive parent. 

 

 

B. THE VIEWS OF THE CHILD 

 

(1) Child’s right to participate  

 

A child’s right to participate in decisions affecting their lives is grounded in Article 12 of the 

UNCRC. The ratification of the UNCRC signalled a shift in the way children and their experiences 

were understood. This was influenced by academic research on the sociology of childhood in the 

1970s and 1980s which lay the groundwork for the ‘paradigm shift’ from understanding children as 

‘becomings’ and instead as ‘beings’ who were afforded human rights equal to adults.7 In turn, the 

 
4 White v White 2001 SC 689 at 12. 
5 M E Lamb.  ‘Improving the Quality of Parent-Child Contact in Separating Families,’ Ch. 1, in Maclean, M. 

(ed.), Parenting after Partnering: Containing Conflict After Separation (2007), 11-14. 
6 K Macka.  ‘The Treatment of the Views of Children in Private Law Child Contact Disputes Where There is a 

History of Domestic Violence’(2013) 3 A Report to Scotland’s Commissioner for Children and Young People, 

available at https://www.cypcs.org.uk/ufiles/views-of-children-and-domestic-abuse.pdf; M. Hester ‘The Three 

Planet Model: Towards an understanding of contradictions in approaches to women and children’s safety in 

contexts of domestic violence’ British Journal of Social Work, 41(1), 846-847. 
7 M Freeman, ‘Introduction’ in M Freeman (ed.), Law and Childhood Studies: Current Legal Issues Volume 14, 

Oxford University Press, 3. 

https://www.cypcs.org.uk/ufiles/views-of-children-and-domestic-abuse.pdf
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UNCRC was underpinned by the conceptualisation of children as competent individuals who have the 

right to participate in decisions affecting them.8 

 

The UNCRC affords any child capable of forming a view the right to express their views 

freely in all matters affecting them.9 Article 12(2) UNCRC gives a child the right to have the 

opportunity to be heard in judicial proceedings. The child not only has the right to express their views, 

but the court has a duty to hear them.10 While participation does not entail self-determination,11 the 

court has a duty to accord the child’s views due weight depending on the child’s age and maturity.12 

 

A child’s right to express their views in family law proceedings is incorporated into domestic 

law in s 11(7)(b) of the 1995 Act. This places a duty on the court when hearing an application for a s 

11 order to give the child an opportunity to express their views and consider any views they express.13 

A child of twelve years of age or more is presumed to be of sufficient age and maturity to form a 

view,14 but this is not a bar to obtaining the views of a younger child. There is a “continuing duty” on 

the court to give the child an opportunity to express a view throughout proceedings; not just in the 

first instance.15 

 

Despite the UNCRC’s pro-children’s rights approach, family law proceedings often 

marginalise children by failing to treat them as competent actors.16 Tisdall et al contend this is 

particularly true in proceedings for contact orders because there is a focus on a welfare agenda that 

dominates. This comes at the expense of meaningful participation by children.17 There is a concern 

that involving children in proceedings risks over-burdening them, which might jeopardise their 

wellbeing.18 However, Holt challenges this view on the basis that participation can result in better 

decision-making, which can actually protect children from harm.19 The UN Committee on the Rights 

of the Child (henceforth ‘UN Committee’) has emphasised that the duty lies with legal systems to 

ensure children are accommodated to express their views in a manner which is not harmful to them.20 

Thus, even if court proceedings are deemed detrimental to children, this is no justification for denying 

them their right to be heard. It is the state’s responsibility to improve the means by which children 

give their views, ensuring this is as therapeutic as possible. 

 

 

 

 

 

 

 
8 See Article 5 and Article 12 UNCRC; S. Holt ‘A Voice or a Choice? Children’s views on participation in 

Decisions about Post-Separation Contact with Domestically Abusive Fathers’ Journal of Social Welfare and 

Family Law, 40(4), 460. 
9 Article 12(1) UNCRC. 
10 Shields v Shields 2002 SC 2466. 
11 J Roche, ‘Children and Divorce: A Private Affair?’, Ch. 3, in S. Day-Sclater. and C. Piper. (eds.) 

Undercurrents of Divorce (1999) 58-59. 
12 Article 12(1) UNCRC. 
13 s11(7)(b)(i) and (ii) 1995 Act. 
14 s11(10) 1995 Act. 
15 Shields at 11. 
16 C Overlienand S Holt) ‘Including Children and Adolescents in Domestic Violence Research: When Myths 

and Misconceptions Compromise Participation’, Ch. 5, in S Holt, C Overlien. and J Devaney (eds.), Responding 

to Domestic Violence: Emerging Challenges for Policy, Practice and Research in Europe, (2018) Jessica 

Kingsley Publishers: London, 260. 
17 E Tisdall., R Bray, K Marshall. and A Cleland, ‘Children’s participation in family law proceedings: a step too 

far or a step too small?’ (2004) Journal of Social Welfare and Family Life, 26(1), 22.  
18 V Morrow, V. ‘We Are People Too’: children’s and young people’s perspectives on children’s rights and 

decision-making in england’ (1999) International Journal of Children’s Rights, 7, 149–170. 
19 S Holt, 460. 
20 General Comment No. 12 (2009) at [23]. 
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(2) Obtaining the views of the child 

 

Whether or not a child has their views considered in proceedings for contact orders will depend on 

their age. Very young children are unlikely to be able to form a view so are least likely to be heard.21 

In Mackay’s study, while no children under the age of three were spoken with, 71% of children over 

five had their views taken, with this figure rising to 100% for children aged fourteen and above.22 

There are a range of means by which the court can obtain a child’s view, the most common being by 

intimation via a Form F9, the appointment of a child welfare reporter or a curator ad litem. More 

rarely, the child may instruct their own legal representation (if they have capacity to do so) or meet 

with the sheriff in person.  

 

The Form F9 will intimate to a child that a s 11 application has been made in respect of them 

and ask if they would like to express a view. If it indicates assent, the sheriff must not grant any order 

unless the opportunity has been given for those views to be obtained.23 Older children are more likely 

to be sent a Form F9 than younger children, with 14% of nine and ten years old sent the form 

compared to 100% of fourteen-year olds.24 Research into s 11 application proceedings indicate very 

few children receive a Form F9.25 For those that do, receiving a Form F9 significantly increases the 

chance of the child being given the opportunity to express their views.26  

 

The language of the form has been criticised as being overly legalistic and not child-

friendly.27 The ‘Power Up/Power Down’ Project highlighted that children and young people are not 

positive about the form.28 While some stakeholders have called for the form to be replaced,29 others 

have gone further and recommended abolishing the use of forms entirely.30 The child- friendly ‘All 

About Me’ form used by the Children’s Hearing System is rarely completed, with many children 

stating they would rather give their views to their social worker.31 This supports the Scottish Civil 

Justice Council’s recommendation that children should be supported by an advocate or teacher to help 

them to express their views in s 11 proceedings.32 

 

A child welfare report is the most common way for a child’s views to be taken.33 A reporter is 

appointed to “investigate and report to the court on the circumstances of the child” and to ascertain the 

child’s views.34 The court usually makes an order in line with the reporter’s recommendations,35 

showing that they have a very powerful role in proceedings.  

 

In rare cases, a sheriff may meet with the child personally and take their views.  

 

 
21 K Mackay, ‘The approach in Scotland to child contact disputes involving allegations of domestic abuse’ 

Journal of Social Welfare and Family Law, (2018) 40(4), 492. 
22 Mackay, (2013) 9. 
23 R33.7(1)(h) Ordinary Cause Rules (OCR). 
24 Mackay (2013) 10-11. 
25 Family Law Committee: Scottish Civil Justice Council ‘Hearing the Voice of the Child in Family Cases’ 

(2015) Paper 5.1A, 5. 
26 Mackay (2013) 10-11. 
27 Family Law Committee: Scottish Civil Justice Council (2015), 6. 
28 Children and Young People’s Commissioner for Scotland and Scottish Women’s Aid ‘Power Up/Power 

Down Project’, (2017) 7. 
29 Faculty of Advocates ‘Hearing the Voice of the Child in Family Action - Form F9’, (2016) 4. 
30 Children and Young People’s Commissioner for Scotland and Scottish Women’s Aid (2017) 7. 
31 Children’s Hearings Scotland ‘Views and Experiences of the Children’s Hearings System’, (2014)31. 
32 Family Law Committee: Scottish Civil Justice Council ‘Hearing the Voice of the Child in Family Cases’ 

(2015) Paper 5.1A, 8. 
33 Mackay (2013), 14. 
34 R33.21 OCR. 
35 Mackay (2013), 14. 
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Children and decision-makers have reported the benefits of shrieval meetings for clarifying a 

child’s views, particularly if there is a fear that their views have been influenced by a parent.36. 

However, some sheriffs express reservations about their own training and ability to ascertain the 

child’s views,37 At present, there must be compelling circumstances for a sheriff to interview a child 

themselves rather than instructing a child welfare reporter to do so.38  

 

(3) The competent child 

 

The age and maturity of a child will influence the weight their views are given. A child aged twelve or 

more benefits from the presumption that they are sufficiently mature to form a view.39 However, this 

does not exclude younger children from expressing a view and they often do.40 Scottish Women’s Aid 

argue that this presumption is arbitrary and should be removed to emphasise that all children should 

have the opportunity to express their views.41 Academics have criticised the ‘escape clause’ that a 

child is too young or immature to express their view, arguing instead that this is often the result of a 

failure by legal professionals to competently and appropriately elicit the views of younger children.42 

 

Currently, a child’s maturity is judged by the sheriff. Given that shrieval meetings are rare, 

the judge will often only have the child’s Form F9 or reports from the child welfare reporter or curator 

to base their assessment on. This means the child’s opinion on the proceedings will be used to judge 

their maturity. This could create a risk of a sheriff inferring that the child is immature on the basis that 

they disagree with the child’s view.43 

 

An assessment of immaturity from the sheriff can result in a failure to respect a child’s right 

to express a view. Holt reports children’s views are often listened to when they are in favour of 

contact, but overridden if they are not, on the grounds of a child’s lack of maturity and concerns about 

parental influence.44 If the judiciary are only selectively listening to children’s views when they are in 

line with their own presumptions as to what furthers the child’s welfare, any commitment to 

respecting a child’s Article 12 UNCRC right can be little more than tokenistic.  

 

This has led to calls for a child’s maturity to be assessed separately from decision making, i.e. 

by someone other than the sheriff. Such an approach avoids any potential for bias and ensures weight 

is accorded based on the child’s actual maturity and not on the view they express. In medical law, a 

child’s right to make their own decision depends on them having “a sufficient understanding and 

intelligence” of the decision.45 Irrational beliefs are no bar to being competent and will have no 

bearing on an assessment of the child’s competency.46 This is an example of good practice in 

effectively separating an assessment of competency and empowering children to influence decisions 

concerning their lives.  

 

How and whether children’s views are sought is crucial to the participation versus protection 

debate because if children’s views aren’t obtained or given due weight, the court will rely on its own 

understanding of welfare to make decisions about those children. This interpretation of welfare will 

 
36 M Fernando, ‘How can we best listen to children in family law proceedings?’ (2013) N.Z.L.Rev., 399. 
37Ibid., 400. 
38 Law Society of Scotland ‘Written Response: Review of the Children (Scotland) Act 2015 - Business and 

Regulatory Impact Assessment’ (2013)3. 
39 S 11(10) 1995 Act. 
40 Faculty of Advocates (2016) 2.  
41 Children and Young People’s Commissioner for Scotland and Scottish Women’s Aid (2017) 5. 
42 N Thomas and C O’Kane, ‘Discovering what children think: connections between research and practice’ 

(2000) British Journal of Social Work, 30, 831. 
43 D Archard and Skivenes,‘Balancing a child’s best interests and a child’s views’.(2009) International Journal 

of Children’s Rights, 17(1), 5.  
44 Holt (2018), 462. 
45 Gillick v West Norfolk and Wisbech AHA [1986] AC 112 at [186]. 
46 Re W [1993] Fam. 64 at [80]. 
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not be informed by the child’s views on their circumstances but rather on the court’s broader 

understanding of what welfare means for children generally. The way children’s views are obtained 

should be in line with their needs, allowing them to express their views as extensively and coherently 

as possible. The current system, in particular the use of Form F9, has attracted criticism from 

stakeholders. One solution to this would be to abolish Form F9 and/or allow children more flexibility 

and choice as to how they wish to express their views. 

 

 

C. THE BEST INTERESTS PRINCIPLE 

 

(1) Welfare as the paramount consideration 

 

The UNCRC requires states to consider the best interests of the child as a primary concern in making 

decisions that may affect them.47 Scots law has exceeded this requirement and considers the welfare 

of the child as the paramount consideration in family law proceedings. While this arguably ensures a 

child-centred approach is taken, particularly in adult proceedings such as divorce, elevating welfare 

significantly above all else also elevates it above a child’s view. It is questionable whether this is 

desirable or whether this serves to legitimise paternalistic decision-making in the name of child 

welfare.  

 

(2) The welfare test in practice 

 

The ‘welfare test’ must be met before a s 11 order can be granted.48 The 1995 Act contains no 

statutory definition of what the test actually entails other than that any decision must prioritise the 

welfare of the child as the paramount consideration. Similarly, in an English case, the House of Lords 

defined the welfare test as making a decision which serves the child’s best interests “when all the 

relevant facts, relationships, claims and wishes of parents, risks and choices and other circumstances 

are taken into account and weighed.”49 Neither approach clarifies what the test actually is, given the 

subjective nature of determining what is in a child's best interests. This leaves the court with 

unfettered discretion to decide on matters such as where a child resides and who they have contact 

with.50 

 

The vague nature of the test has led to recommendations for a statutory checklist in 

Scotland.51 The UN Committee recommends such a checklist should be “non-exhaustive” and “non-

hierarchical”.52 While a checklist may help to ensure a consistent approach is taken to decision-

making which places child welfare at its core, it would demand consideration of what is actually in a 

child’s best interests in various circumstances. This may be difficult to ascertain, given the varying 

cases which come before the court. 

 

However, it would also provide an opportunity for Scots law to consider and make clear how 

a court should assess what is in a child’s best interests in that child’s particular circumstances. A 

welfare checklist could underscore the importance of fully considering a child’s view in proceedings. 

Even if a child’s view on an issue runs contrary to what the court perceives to be in their best 

interests, their view should help inform the decision that is made. This would reflect children’s status 

as competent ‘beings’ with expertise in their own lives in line with the UNCRC.  

 

 

 
47 Article 3 UNCRC. 
48 S 11(7)(a) 1995 Act. 
49 J and another v C and others [1970] AC 668 at [711]. 
50 K Norrie, ‘The Section 11(7) Principles’, Ch.9, in A Wilkinson, and K Norrie, The Law Relating to Parent 

and Child in Scotland (2013) (3rd ed.), W. Green: Edinburgh. 
51 General Comment No. 14 (2013) at [50]. 
52 Ibid. at [50]. 
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D. PROTECTION VERSUS PARTICIPATION: CONTACT ORDERS WHERE THERE IS A 

PRIOR HISTORY OF ABUSE 

 

(1) S 11(2)(d) applications 

 

A person with parental rights and responsibilities for a child who they are not living with can apply to 

the court for a ‘contact order’ under s 11(2)(d) of the 1995 Act. The court will make an order as it sees 

fit, in line with the governing principles. This article has already outlined two of the governing 

principles: welfare as the paramount consideration and giving the child the opportunity to express 

their views and have them considered.53 The third principle is that the court shall not make an order 

unless it would be better for the child for an order to be made than not54: the ‘no order’ principle. 

 

The Family Law (Scotland) Act 2006 (henceforth the 2006 Act) introduced an amendment to 

add a fourth governing principle55 which requires the court to consider the need to protect children 

from abuse or risk of abuse,56 and the ability of a person who has carried out abuse to care for the 

child.57 The amendments have provided clarification on the welfare test which should be applied 

where there is a prior history of abuse.58 However, the courts often do not fully consider the impact on 

children when considering contact orders with non-resident fathers who have previously subjected the 

child and/or their mother to domestic abuse. 

 

As a signatory to the Istanbul Convention,59 the U.K. is obliged to tackle domestic abuse. 

Specifically, it requires parties to take legislative measures to ensure incidents of violence are taken 

into account by courts in determination of custody and contact orders,60 and that contact does not 

endanger the wellbeing of children.61 The amendments in the 2006 Act meets these obligations on 

paper but in practice, contact orders with abusive fathers are often granted against the wishes of 

children, their mothers and professionals. 

 

(2) Welfare in applications for contact orders 

 

When welfare is the only factor the courts are taking into account, it risks minimising other relevant 

factors. Should a child’s view be thus side-lined, it can lead to a paternalistic approach being taken by 

the court. Affording wide judicial discretion can allow the court to make decisions based on 

subjective value judgments rather than an objective, rigorous assessment of what would be in the 

child’s best interests.62 This is particularly problematic when the welfare principle is relied upon to 

override the views of the child simply because the court disagrees with them, because it means 

children’s views are only being listened to selectively.  

 

The court often takes this approach when considering applications for contact orders where 

there is a prior history of domestic abuse, relying on the presumption that contact is always in a 

child’s best interests, irrespective of a child’s wishes against contact63 A focus on ensuring contact 

happens can make it seem inevitable regardless of the circumstances of each case. This can result in 

 
53 s 11(7)(a) 1995 Act. 
54 s 11(7)(b) 1995 Act. 

 s 11(7)(a) 1995 Act. 
55 s 11(7A)-(7E) 1995 Act added by s 24 Family Law (Scotland) Act 2006 (2006 Act). 
56 s 11(7B)(a) and (b) 1995 Act. 
57 s 11(7B)(c) 1995 Act. 
58 F Morrison, ‘‘All Over Now?’ The ongoing relational consequences of domestic abuse through children’s 

contact arrangements’(2015) Child Abuse Review, 24(2), 275. 
59 Council of Europe Convention On Preventing and Combating Violence Against Women and Domestic 

Violence (‘Istanbul Convention’). 
60 Article 31(1) Istanbul Convention. 
61 Article 31(2) Istanbul Convention. 
62 Morrison (2015), 279. 
63 Mackay (2013), 20. 
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minimising the impact of domestic abuse on children and endangering the child’s welfare by not fully 

considering the risks of contact. 

 

 

(3) S 11(2)(d) applications where there is a prior history of domestic abuse 

 

Domestic abuse is the most cited issue in family law proceedings.64 In Mackay’s study, domestic 

abuse was alleged in 50% of all applications for contact orders.65 50% of the children in this group 

had witnessed violence against their mothers.66 While the majority of applications are raised by 

fathers,67 domestic abuse is alleged by mothers in over 90% of cases.68 This is in line with national 

statistics on domestic abuse in Scotland: 82% of incidences involved a female victim and a male 

perpetrator in 2017-2018.69  

 

Child welfare reporters are often appointed where contact has ceased between the petitioning 

parent and child.70 Reporters benefit from discretion in respect of their investigation and where 

domestic abuse was alleged, some gather evidence to corroborate allegations of domestic abuse, such 

as policy reports or call outs.71 However, not all choose to do so. In an English study, child welfare 

reporters were found to minimise the concerns of both the mother and child of potential future abuse 

and to view contact with fathers as desirable.72 With the court ordering in line with their 

recommendations in a majority of cases,73 reporters play a crucial role in shaping the decision maker’s 

understanding of what is in the child’s welfare and also elevating the child’s views and emphasising 

their importance in the process. It is of paramount importance that professionals undertaking this role 

fully appreciate the value of affording the child their Article 12 UNCRC right to express a view, and 

also of the impact on child welfare that domestic abuse has.  

 

Where domestic abuse is alleged, courts are more likely to elicit the views of children.74 Two-

thirds of children whose views were ascertained in Mackay’s study where domestic abuse was alleged 

stated they did not want contact with their father, mostly on the basis that he had been abusive 

towards them or their mother.75 Children were significantly more likely to not want contact with their 

father than with their mother. 34% of children had a contact outcome which was contrary to their 

views while 20% had an outcome which was partially in line with their views.76 Many of the children 

who were in the first group had been exposed to severe domestic abuse but were ordered to have 

contact with their father against their wishes. In one case, following sustained violent attacks and rape 

of their mother and an attack against their older brother by their father, two children were subject to a 

contact order against their wishes.77 Contact was not ordered in other cases with a similar background 

of abuse, prompting speculation as to whether different judges weigh risks of domestic abuse 

differently, potentially leading to inconsistent decision-making. 

 

 
64 M Coy, E Scott, R Tweedale, and K Perks, ‘“It’s like going through the abuse again”: domestic violence and 

women and children’s (un)safety in private law contact proceedings’ (2015) Journal of Social Welfare and 

Family Law, 37(1), 53. 
65 Mackay, (2013), iv. 
66 Ibid. 5. 
67 Ibid. 4. 
68 Ibid. 5. 
69 Scottish Government (2018) ‘Domestic Abuse in Scotland: 2017-2018 Statistics’. 
70 Mackay (2013), 14. 
71 Mackay (2018) 490. 
72 G S Macdonald, ‘Domestic violence and private family court proceedings: promoting child welfare or 

promoting contact?’ (2016) Violence Against Women, 22(7) 832. 
73 Mackay (2013) 14. 
74 Ibid. 8. 
75 Ibid. 16. 
76 Ibid. 20. 
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(4) The pro-contact presumption 

 

There is a non-statutory presumption in Scots law that a child will benefit from contact with a non-

resident parent.78 This removes the need for the parent to demonstrate that contact promotes the 

child’s welfare because it is presumed to be so unless there is evidence presented to the contrary. 

There is evidence to suggest that consistent contact with a child’s parents promotes their 

development.79 However, the empirical evidence does not support the view that is in a child’s best 

interests to have contact with a non-resident parent where there is a history of abuse. 

 

Yet, even where domestic abuse is alleged, contact is still viewed as the desirable outcome 

and in the child’s best interests, even if it is against their wishes. This often results in children’s 

negative views about contact being ignored because the court considers that contact will promote the 

child’s welfare and thus, is sufficient to override their views.80 In Mackay’s study, this presumption 

only operates in favour of non-resident fathers and rarely for non-resident mothers.81 

 

In practice, a father’s past abusive behaviour is often minimised and the risks contact may 

pose to the child are underestimated.82 In Mackay’s study the court failed to order a child welfare 

report or obtain the child’s views where domestic abuse was alleged in over 40% of cases.83 This 

highlights the court’s reluctance to take into account prior behaviour of a non-resident father and the 

risks which contact might create. Contact was most likely to be ordered in cases involving younger 

children whose views either were not taken or not afforded much weight.84  

 

In theory, elevating protection over participation can be justified on the basis that although 

children have evolving capacity, they are not always sufficiently mature to make their own decisions 

and ensure their own safety. But this approach can only be warranted where the court’s assessment of 

welfare is based on sound reasoning rather than a subjective, paternalistic understanding of what is 

believed to be in a child’s best interests. Evidence does not support the current presumption where 

there is a history of domestic abuse. Forcing contact in these circumstances by relying on the pro-

contact presumption elevates a father’s right to contact over both the child’s right to participate in 

decision making and their welfare.  

 

 

E. IMPLICATIONS FOR CHILDREN’S RIGHTS 

 

(1) Contrary to child’s best interests 

 

A good quality relationship with a child’s father can help their development85 but the “mere presence 

of father’s in children’s lives is not enough” to promote a child’s welfare.86 It is dangerous to assume 

that frequent contact entails a good quality parental relationship because it silences the child’s voice in 

respect of their experience of contact and their relationship with their parent. For quality contact to 

occur, parents must be authoritative and attentive to their child’s needs - characteristics at odds with 

the profile of abusive men.87 Men who abuse women are also highly likely to abuse children,88 with 

 
78 White at [12]. 
79 Lamb (2007), 11-12. 
80 Mackay (2013), 20. 
81 Ibid, 20. 
82 Hester (2011), 848. 
83 Mackay (2013), 21. 
84 Ibid. 23. 
85 Lamb (2007) 11. 
86 J Pryor and B Rodgers) Children in Changing Families: Life After Parental Separation (2001) Blackwell 

Press: Oxford, 3. 
87 S Holt, ‘Domestic abuse and child contact: positioning children in the decision-making process’ (2011) Child 

Care in Practice, 17(4), 328. 



75 

 

abuse continuing or worsening for many women and children after separation.89 Children 

overwhelmingly report negative experiences of contact with an abusive parent.90 Perpetrators of 

domestic abuse often neglect their children during contact and sometimes subject them to emotional 

and physical abuse.91 This abuse ranges from being exposed to verbal attacks on their mother to direct 

verbal and physical abuse towards the child themselves.92 It is common for children to experience fear 

and distress prior to and post-contact, sometimes manifesting itself in nightmares and bedwetting.93  

 

This research demonstrates that the legal presumption in favour of contact for fathers is not 

justified by empirical evidence where there is a prior history of abuse. If anything, the evidence 

supports a contrary presumption: that contact with an abusive parent is generally not in the best 

interests of a child. The court’s decision to order contact in these circumstances often overrides the 

views of the child and neglects to consider the risk the child may face of suffering abuse in the name 

of imposing their understanding of welfare on the child. This begs the question of exactly whose 

welfare the court is attempting to promote by granting contact orders to abusive fathers. 

 

(2) Whose best interests are being promoted? 

 

If contact with an abusive parent is not generally in the child’s best interests but the court regularly 

orders it anyway, whose interests is contact serving? Hester conceptualises the way professionals 

view domestic abuse as being on three different planets.94 On the child protection and domestic 

violence ‘planets’, the focus is on ensuring the state protects the child from harm.95 This approach is 

in line with welfare being the paramount consideration. The third planet is the ‘child contact planet’ 

where the court perceives a perpetrator of domestic abuse as a ‘good enough father’ which minimises 

the actual risk of abuse to the child during contact.96 Hester’s understanding of the third planet is at 

odds with the welfare principle because it focuses on the adults involved rather than the children.  

 

Framing paternal contact as universally desirable while ignoring previous abusive conduct 

separates a father’s abusive behaviour from his parenting capabilities. This is in spite of evidence 

which can highlight how detrimental exposure to domestic abuse is for children. This approach fails 

to acknowledge abusive behaviour as the parenting choice that it is.97 This is an example of Hester’s 

‘three planet model’ in action; while a father’s abusive behaviour may be condemned and prosecuted 

outside of family law proceedings, within them it is irrelevant.  

 

Mackay argues the status of the ‘patria potestas’ (paternal power) in the legal system has 

evolved into this pro-contact presumption, leaving women and children disempowered.98 By relying 

on an unsubstantiated presumption that contact is always in a child’s best interests, the judiciary 

elevates the status of a father in a child’s life over the child’s own wishes and the empirical evidence 

which highlights the danger of such contact. This approach not only compromises the safety of a child 

but silences their voice in proceedings; denying them of their right to express their views in 

proceedings and have these views given due weight.99 

 
88 Ibid, 328. 
89 R Thiara, and C Harrison, ‘Safe not sorry: Supporting the Campaign for Safer Child Contact’ (2016) Scottish 

Women’s Aid, 15. 
90 Morrison (2015) 284. 
91 Thiara and Harrison (2016) 15. 
92 Holt (2018) 467. 
93 Thiara, and Harrison (2016) 17; S Holt (2018) 467. 
94 Hester (2011), 838. 
95 Ibid. 842. 
96 Ibid.  849. 
97 Scottish Women’s Aid (2016) 1. 
98 K Mackay, ‘The Voice of the Child in Private Law Contact Disputes in Scotland’ (2012) University of 

Edinburgh, 19. 
99 L Harne, Violent Fathering and the Risks to Children: The Need for Change, (2011) The Policy Press: Bristol, 

65. 
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(3) Silencing the voice of the child 

 

A court fails to objectively assess what is likely to be in the child’s best interests in their specific 

circumstances when it relies on a presumption. This often leads to children’s views being overridden 

because the court assumes it knows what it is best for them. Presumptions which attempt to define 

what is and is not in a child’s best interests can preclude a child’s views from being heard or given 

weight because presumptions rely on a ‘single voice of childhood’, i.e. what is in the welfare of most 

children is in the welfare of all children.100 This can make contact with a father seem inevitable and 

silences children’s voices and experiences where the courts selectively ‘listen’ to children’s views 

when they are in favour of contact and overrule them when they are not.101 

 

In an English study, when asked about their approach to hearing applications for contact 

orders, a district judge stated that: “I do try and steer parties away from the past…at the end of the day 

the Court is going to order contact, so the more fruitful exercise is to concentrate on how that contact 

is going to progress”.102 This exemplifies how a presumption in favour of contact can become a self-

fulfilling prophecy, with judges set on ordering contact before even hearing the child’s views. 

Inherent in this approach is the paternalistic belief that the court already knows what it in a child’s 

best interests, regardless of what the child wants.103 The UNCRC heralded a shift away from this type 

of protectionist approach by promoting children’s rights. However, presumptions which consider 

children as passive and vulnerable renders their right to participate redundant. In this context, it is 

unsurprising that children’s views are regularly overridden where they are not in favour of contact.  

 

(4) Victimisation through court process 

 

Affording children the opportunity to express a view and taking that view into consideration can aid 

decision-making as it allows for different perspectives on the same issue.104 It can also alleviate 

children’s stress throughout proceedings and help them to accept the decision that is made.105 Scottish 

Women’s Aid report that children with experience of domestic abuse want to be heard and informed 

about decisions which will affect them, but many feel ignored when it comes to decisions concerning 

contact with their father.106 

 

By failing to actively involve children in decision making processes and making contact 

orders against their wishes, the court minimises the impact exposure to domestic abuse has on 

children. This goes against the overarching principle the court is bound by placing the child’s welfare 

as the paramount consideration. 

 

It also means the benefits of participating, such as boosting children’s self-esteem and 

legitimising their experiences, are lost when courts decide to override or fail to even ascertain a 

child’s views. 107  

 

Giving the child the opportunity to express their views and have these given due weight 

signals to children that they are respected and important in the process. When a child’s views are 

overridden without any explanation from the decision maker, this is likely to leave children feeling 

helpless and disempowered. In doing so, the court has the potential to victimise the child involved by 

 
100 Roche (1999) 33. 
101 Scottish Women’s Aid (2016) 1. 
102 A district judge in L. Trinder, M.  Beek, and J. Connolly, ‘Making contact: How parents and children 

negotiate and experience contact after divorce’ (2002) Joseph Rowntree Foundation, 96, quoted in M. Hester, 

(2011) 848. 
103 Holt (2018) 472. 
104 Holt (2011), 329. 
105 Ibid.. 
106 Scottish Women’s Aid ‘Children and Young People’s Experiences and a Human Rights Approach’ (2013) 2. 
107 Holt (2018) 460. 
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disregarding their views and minimising their experiences of abuse by forcing them into contact with 

the abusive parent. 

 

F. REFORM 

 

The ‘Family Justice Modernisation Strategy’ consultation process was launched by the Scottish 

Government in 2016 and is ongoing at the time of writing.108 The consultation will review the law 

underpinning Scots family law with a focus on ensuring victims of domestic abuse are better protected 

in proceedings.109 This presents an opportunity for Scots law to reform the way contact orders are 

made where there is a history of domestic abuse while affording due weight to children’s views in 

these situations. The following reforms would help ensure the children’s rights-based approach in the 

UNCRC translates into practice. 

 

(1) Presumption of contact should be dislodged where domestic abuse has occurred 

 

The pro-contact presumption should be dislodged in contact disputes where there is a prior history of 

domestic abuse. This article affirms that a child’s welfare should be the paramount consideration but 

asserts it is often not in proceedings for contact orders where there is a history of abuse. Instead, the 

pro-contact presumption, which is not supported by empirical evidence, shapes the court’s 

understanding of welfare in these cases. Often, this is enough to override a child’s views when they 

are opposed to parental contact.  

 

This article has set out the potential dangers of contact for children with an abusive parent. 

Empirical evidence suggests that imposing contact in these circumstances, against a child’s wishes is 

not in their best interests. Thus, to truly ensure the welfare principle triumphs in s 11 proceedings, the 

presumption in favour of contact must be dislodged and the legal system’s understanding of welfare 

must be shaped by the empirical evidence. 

 

Presumptions, generally, should be discouraged because they can reduce individualised 

decision making. Children who have been exposed to domestic abuse have different experiences and 

needs from other children. It is therefore inappropriate to apply a presumption in favour of paternal 

contact, which may apply to other children, to this group. Dislodging the presumption would ensure 

each case was judged on its unique circumstances and is not coloured by a simplistic understanding of 

what benefits children generally. 

 

Another benefit of dislodging the presumption is that doing so would allow for a child’s view 

to be given more weight. The current approach prioritises a father’s right to contact and diminishes 

the priority afforded to child’s view if it is negative about contact. By dislodging the presumption, 

greater emphasis can be placed on children’s views, particularly when they are negative about contact. 

It would also acknowledge that the empirical evidence supports the view that contact is not always in 

their interests with an abusive parent. The legal system must recognise children are experts in their 

own lives and stop relying on a paternalistic understanding of welfare to justify overriding their 

wishes. 

 

 

 

(2) Providing children with the choice as to how to express their views 

 

The UN Committee have stated “after the child has decided to be heard, he or she will have to decide 

how to be heard”.110 Yet, children in Scotland are not given the choice of how to express their views, 

even if they are fortunate enough to be given the opportunity to express them at all. The only way to 

 
108 Scottish Government Family Justice Modernisation Strategy’ (2018). 
109 Scottish Women’s Aid ‘Children (Scotland) Act 1995’ (2018) 1. 
110 General Comment No. 12 (2009) at [35]. 
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be certain children’s views are given due weight in proceedings is to ensure children actually 

communicate their views and feel supported in doing so. The best way to do this is to allow children 

to decide on how to express their opinion on the proceedings.111 

 

Many children express a preference to speak to the sheriff directly rather than through another 

medium such as a child welfare reporter.112 This approach is rarely used in Scotland because it is not 

generally seen to be in the child’s best interests to involve them in proceedings. However, in New 

Zealand, shrieval meetings are common, with over 40% of judges meeting with children in one 

study.113 This has increased children’s confidence in the decision-making process because they are 

able to express themselves directly to the judge without fear their views are being misconstrued by 

another party.114 This example of good practice challenges the argument that involving children in 

proceedings is detrimental to them and suggests the Scottish approach may be another paternalistic 

assumption which limits children’s participation.  

 

This article has demonstrated that children feel negatively about the current methods of 

expressing a view, particularly the use of the Form F9. For children’s views to be given proper 

consideration, the legal system must provide mechanisms for them to do so in a way that enables their 

voices to be heard and ensures their welfare is paramount in the decision-making process. Even if 

shrieval meetings are not introduced as regular practice, a proper review of alternative means for 

children to express their views is long overdue. 

 

(3) Compulsory training for legal professionals on the impact of domestic abuse on children 

 

Dislodging the presumption in favour of contact will not be enough to protect children from being 

forced into contact with an abusive parent against their welfare and their wishes. Decision-makers and 

legal professionals must be fully informed of the impact of domestic abuse and the risks of post-abuse 

contact for children. The legal and procedural framework to promote children’s welfare is particularly 

strong in Scotland but it struggles to achieve translation into practice.115 Training for legal 

professionals should be compulsory and informed by the empirical evidence. Such training would 

assist legal professionals in fully understanding the dynamics of domestic abuse and properly consider 

S 11(7A) - (7E) 1995 Act in their decision-making. That sheriffs themselves have reported unease at 

factoring these provisions into decision-making due to inadequate training is definite evidence that 

comprehensive guidance and instruction is necessary.116   

 

Without a clear framework of how risk should be assessed in this context, decision-makers 

and professionals may well rely on presumptions to make decisions which are not informed by 

evidence but by subjective beliefs and understanding about contact and domestic abuse. This can 

allow for paternalism and gender biases to influence decision-making. Applying the pro-contact 

presumption in cases where there has been abuse indicates that decision makers and professionals do 

not fully comprehend the devastating impact exposure to abuse can have on children. Scottish 

Women’s Aid has suggested that any training should emphasise the gendered nature of domestic 

abuse and highlight this behaviour as a parenting choice.117  

 

 

 

 

 
111 Scottish Women’s Aid (2018) 6. 
112 Children and Young People’s Commissioner for Scotland and Scottish Women’s Aid (2017) 14-15; Scottish 
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115 E Tisdall, R Bray, K Marshall and A Cleland (2004) 33. 
116 Sheriff No. 3, K. K. (2018) 483. 
117 Scottish Women’s Aid (2018) 10-11. 
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G. CONCLUSION 

 

The legal framework in Scots law places child welfare at its core while recognising a child’s right to 

express a view. However, this article has demonstrated that in contact disputes where domestic abuse 

has occurred, this does not always translate into practice. By setting out how Scots law currently gives 

effect to the welfare principle and a child’s right to express a view, it has explained how children’s 

rights under Article 12 UNCRC are often side-lined by the legal system. In these situations, neither 

the best interests of the individual child nor their right to express a view are properly taken into 

account. Instead, welfare is shaped by a paternalistic, unsubstantiated conviction that contact with a 

father is always in a child’s interest. 

 

To remedy this situation, the pro-contact presumption should be dislodged, and the court 

should reform their understanding of welfare in these circumstances in line with the empirical 

evidence. A child’s right to express a view should be given greater weight and the views they do 

express should be influential. To facilitate this, children need more flexibility and choices as to how 

their views are communicated. Robust training on the impact of domestic abuse should be compulsory 

for legal professionals in this field to ensure decision-makers adhere to the statutory requirement to 

protect children from abuse.118 A child-centred, human rights based legal framework is already in 

place in Scots law, but reform is necessary to ensure it can effect translation into practice.

 
118 s 11(7A) - (7E) 1995 Act. 
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A. INTRODUCTION 

 

The protection of the rights of undertakings subject to competition investigations took on a new 

significance when Regulation 1/2003 (‘Regulation’) reformed the enforcement regime of Articles 101 

and 102 of the Treaty on the Functioning of the European Union (‘TFEU’) (together ‘EU competition 

rules’). The European Commission (‘Commission’) was equipped with reinforced enforcement 

powers, and infringement fines increased dramatically. 

 

Much has been written on this topic, including on the powers that have no direct negative 

effect on undertakings’ rights,1 or require mutual agreement to be exercised,2 and on immunities from 

fines in cartel cases, which are in fact procedural entitlements incidental to the Commission’s policy 

goals, rather than protections of undertakings’ rights per se. The respective procedures and sanctions 

that national competition authorities (‘NCA’) have chosen3 in their application of the now harmonised 

substantive law,4 have also been of significant interest. In contrast, this paper focuses on the 

protection of the undertakings’ fundamental rights against coercive powers in investigations by the 

Commission. 

 

Part B begins by commending the protection offered by the formal exercise of the rights of 

defence. Part C then moves to demonstrate the inadequacy of due process rights in preliminary 

investigations, and Part D to address the deeper problem of partiality in the basic structure of EU 

competition enforcement. Part E concludes. 

 

 

 

 

 

 
* Fourth Year LL.B. Student at the University of Glasgow. 
1 Council Regulation (EC) 1/2003 of 16 December 2002 on the implementation of the rules on competition laid 

down in Articles 81 and 82 of the Treaty [2003] OJ L1/1 (hereafter ‘Regulation’) Arts 10 and 17. 
2 Regulation (n 1) Arts 9, 19, 18(2) and 20(3); Commission Notice on the conduct of settlement procedures in 

view of the adoption of Decisions pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in 

cartel cases. 
3 Commission, “Enhancing Competition Enforcement by the Member States' Competition Authorities: 

Institutional and Procedural Issues” (Commission Staff Working Document) COM (2014) 453 at para 43. 
4 Regulation (n 1) Art 3. 
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B. FORMAL RIGHTS OF DEFENCE 

 

The Regulation empowers the Commission to make a number of decisions. The most important of 

these are prohibition decisions under Article 7, which entail a finding of infringement of EU 

competition law and a requirement to stop the infringement. Another important means, often used in 

conjunction with prohibition decisions, are fining decisions under Article 23.  

 

The exercise of these powers can have a significant prejudicial effect on undertakings. 

Accordingly, the Commission cannot exercise them without respecting undertakings’ rights,5 which in 

EU law, derive from the Charter of Fundamental Rights of the European Union (‘Charter’) and the 

European Convention on Human Rights (‘ECHR’).6  

 

Article 48 of the Charter guarantees “respect for the rights of defence”. These rights include, 

as found in Article 41(2) of the Charter, the “right of every person to be heard, before any individual 

measure which would affect [that person] adversely is taken” and the right to “have access to [one’s] 

file’ subject to respect to ‘confidentiality and … professional and business secrecy”. 

 

(1) Right to be Heard 

 

Article 27(1) of the Regulation provides the right to be heard to undertakings in EU competition 

proceedings. The exercise of the right requires the Commission to inform undertakings of the 

objections raised against them in the form of a written Statement of Objections (‘SO’), and to give 

them normally at least four weeks to respond to it in writing.7 Importantly, undertakings also have the 

right to request an oral hearing.8 An independent Hearing Officer conducts and organises the oral 

hearings and safeguards the effective exercise of procedural rights throughout the proceedings.9  

 

These provisions have strengthened the right to be heard. Oral hearings not only provide an 

additional opportunity to develop arguments, but also allow undertakings to have their arguments 

heard by more individuals than those who would read the written replies to the SO. Representatives of 

the NCAs and the Hearing Officer could be convinced at the oral hearing and subsequently influence 

the Commission’s decision.10 

 

Further, procedural protection is robust. “Failure to hold a hearing constitutes infringement of 

an essential procedural requirement”, which leads to the annulment to the Commission’s decision 

regardless of whether the undertaking can show that the “infringement might have influenced the 

course of the proceedings and the content of the decision … to its detriment”.11 

 

(2) Access to File 

 

However, the right to be heard cannot be exercised effectively if undertakings cannot make known 

their views on the “truth and relevance … of the documents used by the Commission to support its 

 
5 Ibid. Recital 37. 
6 Treaty on European Union [2008] OJ C115/13 Arts 6(1), 6(3); Charter of Fundamental Rights of the European 

Union (hereafter ‘Charter’) Art 52(3). 
7 Commission Regulation (EC) 773/2004 of 7 April 2004 relating to the conduct of proceedings by the 

Commission pursuant to Articles 81 and 82 of the EC Treaty [2004] OJ L123/18 (hereafter ‘Implementing 

Regulation’) Art 10(1)-(2), 17(2). 
8 Ibid. Art 12. 
9 Ibid. Art 14(1); Commission Decision on the function and terms of reference of the hearing officer in certain 

competition proceedings [2011] OJ L275/30 Arts 1(2), 10(1)-(2). 
10 W P J Wils, ‘The Oral Hearing in Competition Proceedings before the European Commission’ (2012) 35 

World Competition 397 at 38. 
11 Case C-88/15 P Ferriere Nord SpA v European Commission (GC, 21 September 2017) at paras 53-54. 
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claim”.12 Accordingly, Article 27(2) of the Regulation provides that undertakings “shall be entitled to 

have access to the Commission's file”. Access is provided once, on request, after the notification of 

the SO.13 The file consists of “all documents which have been obtained produced and/or assembled by 

[the Commission] during the investigation”.14 The right does not extend to business secrets, other 

confidential information or internal documents of the Commission or the NCAs, or correspondence 

between them.15  

 

Access to file is well protected. It is not for the Commission to decide which documents will 

be of use to the undertakings, but it must even provide “documents which might [contain] exculpatory 

evidence”.16 However, less rigidly than in the context of hearings, the failure to do so will lead to the 

annulment of the Commission’s decision “only if it is shown that the … procedure might have had a 

different outcome” had the undertaking had access to those documents.17 

 

Moreover, the limitations to access are not inhibitive. The exclusion of internal documents 

does not limit rights to defence, as those documents would not have evidential value in the 

proceedings regardless.18 The confidentiality exception in turn, although a limitation to one 

undertaking’s right of access to file, is also an equally strong protection of another’s right to not have 

its business secrets or confidential information made accessible by the Commission.19 

 

To summarise, it is not a contested matter that the exercise of the undertakings’ formal rights 

of defence after a SO has been served – namely the rights to be heard and access the Commission’s 

file – are offered substantial protection in the applicable procedures. 

 

 

C. DUE PROCESS IN PRELIMINARY INVESTIGATIONS 

 

Even where safeguards are in place to protect the formal exercise of the rights of defence, their 

effective use can be impaired by the Commission’s significant powers in preliminary investigations. 

This may happen when undertakings are led to make admissions under fear of fines, or when they are 

compelled to hand over information that they have produced for the purpose of preparing their 

defence, such as communications with their lawyers.20  

 

The Regulation provides the Commission with powers of investigation with which it can 

coerce21 undertakings into providing information to be used as evidence of infringements of EU 

competition law. Under Article 18, it can require an undertaking to provide “all necessary 

information” to carry the Commission’s duties, and under Article 20, conduct “all necessary 

inspections of undertakings”. During an inspection the Commission can enter premises, seal 

 
12 Case 75/86 Hoffmann-La Roche & Co. AG v Commission of the European Communities [1979] ECR 461 at 

para 11. 
13 Implementing Regulation (n 7) Art 15(1); Commission Notice on the rules for access to the Commission file 

in cases pursuant to Articles 81 and 82 of the EC Treaty, Articles 53, 54 and 57 of the EEA Agreement and 

Council Regulation (EC) No 139/2004 (hereafter ‘Notice on Access to File’) at paras 7, 26-27. 
14 Notice on Access to File (n 13) at para 8. 
15 Regulation (n 1) Art 27(2); Implementing Regulation (n 7) Art 15(2); Notice on Access to File (n 13) at para 

10. 
16 Case T-314/01 Coöperatieve Verkoop- en Productievereniging van Aardappelmeel en Derivaten Avebe BA v 

Commission of the European Communities [2006] ECR II-3085 at para 67. 
17 Ibid. 
18 Commission, “Antitrust Manual of Procedures” (Internal DG Competition Working Document) (2012) Ch 12 

at para 19. 
19 Implementing Regulation (n 7) Art 16(1). 
20 B Vesterdorf, “Legal Professional Privilege and the Privilege Against Self-Incrimination in EC Law: Recent 

Developments and Current Issues” (2004) 28 FILJ 1179 at 1182. 
21 Regulation (n 1) Art 18(3), 20(4), 24(1)(d)-(e). 
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documents and ask questions on facts or documents and record the answers.22 Article 21 allows the 

Commission to order inspections even at individuals’ homes, provided that there is reasonable 

suspicion of a serious violation, and prior authorisation from the judicial authority of the Member 

State in question.23 

 

EU courts have adopted two general limitations against these powers of investigation: 

privilege against self-incrimination and legal professional privilege. 

 

(1) Privilege Against Self-Incrimination 

 

Privilege against self-incrimination (‘PSI’) has been described a “right to not be obliged to produce 

evidence against oneself” while also encompassing the “right not to answer questions”.24 EU case law 

has given only limited support to PSI. It was held in Orkem v Commission that while the Commission 

cannot compel an undertaking to give “answers which might involve an admission … of an 

infringement”,25 it can require factual information or documents that may establish one.26 The 

approach was upheld in Mannesmannröhren-Werke AG v Commission and codified in Recital 23 of 

the Regulation.27 

 

The author submits that the Orkem standard fails to adequately protect undertakings’ rights of 

defence. Some answers to factual questions obtained under compulsion, albeit not directly 

incriminating at the time, may be used to contradict the undertaking’s later statements and undermine 

the credibility of its arguments.28 This is not always desirable. 

 

It is settled in the parallel jurisprudence of the European Court of Human Rights (‘ECtHR’), 

that PSI “cannot reasonably be confined” to admissions or directly incriminating statements, but that 

it extends to any evidence that is obtained through compulsory questioning in non-judicial 

proceedings, even if they are answers to purely factual questions.29  

 

The author appreciates that the application of this “absolute right to silence” standard to EU 

competition proceedings was rejected in Mannesmannröhren-Werke as going “beyond what is 

necessary in order to preserve the rights of defence [and constituting] an unjustified hindrance to the 

Commission's performance of its duty”.30 This would indeed be the case were the standard to be 

applied uniformly to all competition proceedings. However, it is suggested that the ECtHR approach 

should merely represent the strictest PSI standard available in a range of standards capable of being 

applied in EU competition proceedings. EU courts should be able choose the applicable standard on a 

case-by-case basis by weighing the seriousness of the allegations against the contribution of the 

evidence to the correctness of the decision. In practice, a standard close to that of the ECtHR should 

probably be applied where fines are large, or where investigations target single traders who do not 

enjoy the protection of separate legal entity.31  

 

In summary, EU courts have restricted their access to the full range of PSI standards and are 

therefore unable to adequately protect undertakings’ rights of defence in all circumstances. 

 
22 Ibid. Art 20(2). 
23 Ibid. Art 21(3). 
24 Saunders v United Kingdom ECHR 1996-VI 2064, dissenting opinion of Judge Martens at para 4. 
25 Case 374/87 Orkem v Commission of the European Communities [1989] ECR 3283 at paras 34-35. 
26 Ibid. at paras 37-40. 
27 Case T-112/98 Mannesmannröhren-Werke AG v Commission of the European Communities [2001] ECR II-

729 at paras 66-67. 
28 Saunders (n 24) at para 71. 
29 Ibid.; W P J Wils, “Self-Incrimination in EC Antitrust Enforcement: A Legal and Economic Analysis” (2003) 

26 World Competition 567 at 12. 
30 Mannesmannröhren-Werke (n 27) at para 60. 
31 A MacCulloch, “The Privilege Against Self-Incrimination in Competition Investigations: Theoretical 

Foundations and Practical Implications” (2006) 26 LS 211 at 234. 
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(2) Legal Professional Privilege 

 

Legal professional privilege (‘LPP’) restricts access to communications between individuals and their 

lawyers. The AM & S v Commission case established LPP in EU law by extending protection to 

communications that satisfy two criteria: those that are made for the purposes and interests of the 

client’s right of defence and emanate from independent lawyers qualified in the EEA.32 The standard 

has later been relaxed to include internal documents that simply report the content of legal advice that 

emanates from an external lawyer,33 and further to preparatory documents “drawn up exclusively for 

the purpose of seeking legal advice from a lawyer in exercise of the rights of the defence”.34  

 

Significantly, the AM & S formulation (as extended) has been interpreted to exclude LPP 

from communications with in-house lawyers, while nevertheless allegedly affording a protection that 

goes “significantly beyond that strictly required by respect for the rights of defence”.35 The author 

disagrees: neither was such an exclusion intended, nor is the purported standard adequate. 

 

The exclusion is advanced by pointing to the AM & S court’s reliance in this matter on an 

earlier case where LPP was deprived of communications with an in-house lawyer who was also a 

director of the undertaking under investigation, because he was not “a third party” who was 

“independent of the applicant”.36 However, this does not substantiate a conclusion that any 

employment relationship strips legal advisors of their “independent” nature. Rather, it appears to 

suggest that communications with some individuals who are related to the business on a highly 

influential level, such as its directors, may be deprived of LPP, notwithstanding their simultaneous 

role as in-house lawyers.  

 

In any case, such an exclusion would provide inadequate protection for the rights of defence. 

Firstly, from a utilitarian perspective, it makes corporate clients unwilling to put facts before their 

lawyers and their lawyers reluctant to give frank advice, thus prejudicing the quality of advice and 

making it more difficult for undertakings to comply with the law.37 Secondly, the exclusion is 

manifestly arbitrary: privileged status is deprived of communications even when they are simply 

initially channelled through an in-house lawyer.38 Finally, to address the notions that in-house lawyers 

rarely take part in would-be privileged defence preparation work as an “empirical reality”, it is simply 

put that descriptive statements should not carry weight in the normative development of the doctrine 

of LPP.39   

 

In summary, the AM & S judgment has been interpreted too narrowly. This, together with the 

limited range of available PSI standards, means that the Commission’s exercise of investigatory 

powers (especially unannounced inspections that rely heavily on the element of surprise) is likely to 

impair the undertakings’ rights of defence.  

 

 

 

 
32 Case 155/79 AM & S Europe Limited v Commission of the European Communities [1982] ECR 1575 at para 

21. 
33 T-30/89 Hilti AG v Commission of the European Communities[1990] ECR II-165 at para 18. 
34 Joined Cases T-125/03 and T-253/03 Akzo Nobel Chemicals and Akcros Chemicals v Commission [2007] 

ECR II-3523 at para 123. 
35 E Gippini-Fournier, “Legal Professional Privilege in Competition Proceedings before the European 

Commission: Beyond the Cursory Glance” (2005) 28 Book 4 FILJ 38. 
36AM & S (n 32) at para 24 as cited in Gippini-Fourier (n 35) at 45. 
37 ICC Commission on Competition, “Competition Law and Legal Privilege” (Issues Paper) (2006) DN 225/630 

at 5. 
38 E González-Díaz and P Stuart, “Legal Professional Privilege Under EU Law: Current Issues” (2017) 3 

CL&PD 56 at 63. 
39 Gippini-Fournier (n 35) at 45. 
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D. STRUCTURAL BIAS 

 

It was argued in Part B that the rights to be heard and access the Commission’s file (as analysed in 

isolation) are well protected. However, a deeper structural problem undermines their usefulness. 

Although undertakings are afforded a hearing and even an independent Hearing Officer to safeguard 

their procedural rights, they do not get to argue their case before an independent person who has the 

authority to decide on their guilt or innocence. The Commission both investigates and decides. In 

contrast, “[p]olice can gather evidence and accuse a suspect, but we do not allow them to decide on 

guilt”.40 In other words, it appears that there is no hearing before an “independent and impartial 

tribunal” as required by Article 6(1) of the ECHR. This is serious considering the dramatically 

increased fines under the Regulation. 

 

Although not “criminal” under EU law,41 competition proceedings have been held “criminal” 

within the autonomous meaning of ECHR, while nevertheless falling outside the “hard core of 

criminal law”.42 This is significant because, as held in Janosevic v Sweden, such proceedings can be 

rendered compatible with Article 6(1) even where large fines are imposed by administrative bodies 

that combine investigative and decision-making powers, if there is possibility of appeal before a 

“judicial body that has full jurisdiction, including the power to quash in all respects, on questions of 

fact and law, the challenged decision”.43 

 

Accordingly, it has been argued that the possibility of subsequent review of the Commission’s 

decisions by the General Court constitutes a “full jurisdiction” review, thereby curing the lack of 

impartiality in the first instance hearing and rendering the process as aggregate compatible with 

Article 6(1).44 The argument has some merit, especially in cartel cases, considering the General 

Court’s legality review power combined with the unlimited jurisdiction to review fines.45  

 

Regardless, in competition proceedings as a whole, the General Court review does not 

constitute a sufficient “full jurisdiction” review. This is most apparent in the context of Article 102 of 

the TFEU. It was held in Microsoft v Commission, that the “review of complex economic appraisals 

made by the Commission” is necessarily limited to procedural matters, the accuracy of statements of 

facts and determining “whether there has been any manifest error of assessment”.46 Such 

“unreasonableness” review cannot be understood to constitute “full jurisdiction”.  

 

It has been argued that the “manifest error” reference is not problematic, because in practice 

the General Court has dedicated numerous paragraphs to finding whether the Commission was 

“correct to consider” certain matters.47 However, it is put to the reader that a “full jurisdiction” review 

cannot be limited to ascertaining whether relevant considerations have been made, or even that the 

relevant data is capable of substantiating the conclusions drawn from it. According to Janosevic, 

reviewing bodies should be able to quash a decision “if they disagree” with it.48 Therefore, to qualify, 

the General Court would have to be able to quash the Commission’s decision where it “disagrees” 

with the conclusion drawn from the facts. This could be where it considers that the conclusion drawn 

by the Commission, albeit capable of being substantiated by the data, is not sufficiently convincing, 

or because it identifies a more convincing conclusion.  

 
40 I Forrester, “Due Process in EC Competition Cases: A Distinguished Institution with Flawed Procedures” 

(2009) 34 ELR 817 at 836. 
41 Regulation (n 1) Art 23(5). 
42 Jussila v Finland [2006] ECHR 996 at paras 30-31, 43. 
43 Janosevic v Sweden [2002] ECHR 723 at para 81, emphasis added. 
44 W P J Wils, “The Increased Level of Antitrust Fines, Judicial Review and the ECHR” (2010) 33 World 

Competition 5 at 32. 
45 Treaty on the Functioning of the European Union [2008] OJ C115/47 Arts 261, 263; Regulation Art 31. 
46 Case T-201/04 Microsoft Corp. v Commission of the European Communities [2007] ECR II-3601 at para 87, 

emphasis added. 
47 Wils (n 44) at 31. 
48 Janosevic (n 43) at para 82. 
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Accordingly, the review by General Court does not constitute a Janosevic “full jurisdiction” 

review. Moreover, since further appeal before the Court of Justice of the European Union is on 

questions of law only, no part of the process cures the lack of impartiality in the first instance hearing. 

Consequently, the process as an aggregate does not offer adequate protection to the undertakings’ 

right to a hearing before a “fair and impartial tribunal” under Article 6(1) of the ECHR.  

 

 

E. CONCLUSION 

 

As the law stands, the formal exercise of the rights to be heard and access the Commission’s file is 

offered somewhat commendable protection. Undertakings are able to raise objections in writing and 

have their arguments heard in an oral hearing organised by an independent Hearing Officer. They also 

have access to any exculpatory evidence that the Commission may hold. These rights are safeguarded 

by the threat of annulment of the Commission’s decision in cases of infringement. 

  

However, the effective exercise of these rights is impaired by inadequate due process in 

preliminary investigations. The Commission wields significant powers of document-production and 

inspection which are only weakly limited by the undertakings’ rights to PSI and LPP. The 

Commission can compel undertakings to give access to communications with their in-house lawyers 

and produce evidence against themselves by requiring them to answer factual questions that can be 

used to undermine their credibility.  

  

Most fundamentally, the basic structure of EU competition proceedings lacks impartiality. 

Undertakings are not heard before an independent and impartial tribunal, nor does subsequent review 

provide a sufficient “full jurisdiction” review to render the proceedings compatible with Article 6(1) 

of the ECHR. 

  

In conclusion, despite the current procedural safeguards, the rights of undertakings subject to 

investigation by the Commission exercising powers under the Regulation are not offered adequate 

protection. This is serious considering the dramatically increased fines under the Regulation. In order 

to protect the undertakings’ rights of defence, the ECtHR standard of PSI (that is, extending 

protection to answers to purely factual questions) should be applied to cases where fines are high; and 

advice emanating from in-house lawyers should be brought within the scope of LPP. As regards 

structural impartiality: why not let an independent body, such as the Hearing Officer, decide the 

undertakings’ guilt or innocence in the first instance? 
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A. INTRODUCTION 

 

 

From the time of its codification, scholars and practitioners of international humanitarian law (IHL), 

also known as jus in bello, have been forced to grapple with complicated ramifications of unlawful 

combatant status designation in conflict. Defining the term proves problematic, as neither the Geneva 

Conventions nor the International Committee of the Red Cross (ICRC), the sole legally mandated 

arbiter of IHL, present a concrete definition of the classification. However, in his own personal 

capacity, the Head of the ICRC’s Legal Division Knut Dörmann defines unlawful combatants as “all 

persons taking a direct part in hostilities without being entitled to do so and who therefore cannot be 

classified as prisoners of war on falling into the power of the enemy”, though it is imperative to note 

that this designation is only applicable in international armed conflicts (IAC).1 It is upon this 

definition that the scope of this paper will be based. The question therefore arises – is unlawful 

combatant status meaningful to IHL? 

 

 This article posits that the concept of unlawful combatant is a theoretically meaningful 

designation for States engaged in international armed conflict that seek to deter irregular belligerents. 

Should IACs arise in which unlawful combatant status designations could be an option for some 

States, unlawful combatancy would be a meaningful, albeit controversial, option under IHL 

loopholes. However, political and legal realities, which have resulted in many of today’s military 

 
* LL.M. in Human Rights at the University of Edinburgh. 
1 K Dörmann, ‘The legal situation of “unlawful/unprivileged combatants”’ (2003) 85(849) International Review 

of the Red Cross 45 at 46 (henceforth Dörmann, “Unlawful/unprivileged”). 
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operations being categorised as non-international armed conflicts (NIAC), have rendered the term 

effectively meaningless due to the legal inapplicability of this status. This can be attributed to the 

limited applicability of IHL in such hostilities, and lack of ratification to legal frameworks which are 

relevant today by those States engaged in applicable conflicts.  

 

First, this paper will examine the textual underpinnings of status designations in international 

armed conflicts and non-international armed conflicts arising from relevant Geneva Conventions, 

Additional Protocols I and II, and customary international law (CIL). In consideration of these 

provisions, the succeeding section will present a case study of American executive branch policies, 

domestic legislation, and case law pertinent to unlawful combatant status, demonstrating the limited 

application of its modern existence. Through contextualising IHL and the American case study, it will 

finally summarise the hypothetically meaningful benefits, yet ultimately ineffective nature of 

unlawful combatant status designation for those legally entitled States. 

 

 

B. SOURCES OF INTERNATIONAL HUMANITARIAN LAW  

AND STATUS CLASSIFICATION 

 

Though “universal codification of international humanitarian law began in the nineteenth century”, 

the majority of today’s conflicts are subject to provisions contained in the Geneva Conventions of 

1949 and two Additional Protocols of 1977.2 However, all six of these foundational documents lack 

direct reference to the existence and legality of unlawful combatant status. For the scope of the 

present analysis, this section will first distinguish between international armed conflict and non-

international armed conflict. It will then examine the Third Geneva Convention (GC III),3 Fourth 

Geneva Convention (GC IV),4 Protocol Additional I to the Geneva Conventions (Protocol I),5 and 

Protocol Additional II to the Geneva Conventions (Protocol II).6 It will also reference case law and 

legal writings, in relation to stipulations regarding status classifications to better ascertain whether the 

application of unlawful combatant status to certain belligerents by the government of the United 

States of America is rhetorically and legally meaningful under IHL. 

 

(1) Conflict classification and the 1949 Conventions 

 

In light of the two World Wars precipitating their creation, the Geneva Conventions were primarily 

drafted for purposes of codifying States’ rights and obligations while engaged in an IAC. An IAC is 

defined by Common Article 2(1) to the Geneva Conventions (CA2) as “all cases of declared war or of 

any other armed conflict which may arise between two or more of the High Contracting Parties”.7 The 

1949 Conventions additionally apply to “all cases of partial or total occupation of the territory of a 

High Contracting Party, even if the said occupation meets with no armed resistance”.8 Finally, there 

exists a third category, applicable to the Geneva Conventions but not explicitly outlined in the body of 

the treaties, for instances of the third party foreign military intervention of a High Contracting Party in 

an existing NIAC in support of a non-State actor. Conflicts of this nature have typically been referred 

to as “internationalised internal armed conflict”, though the ICRC now classifies these instances as 

 
2 Advisory Service on International Humanitarian Law, ‘What is International Humanitarian Law?’ (2004) at 1. 
3 Geneva Convention Relative to the Treatment of Prisoners of War (adopted 12 August 1949, entered into force 

21 October 1950) 75 UNTS 287 (henceforth GC III). 
4 Geneva Convention Relative to the Protection of Civilian Persons in the Time of War (adopted 12 August 

1949, entered into force 21 October 1950) 75 UNTS 135 (henceforth GC IV).  
5 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of 

International Armed Conflicts (adopted 8 June 1977, entered into force 7 December 1978) 1125 UNTS 3 

(henceforth Protocol I). 
6 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of 

Non-International Armed Conflicts (adopted 8 June 1977, entered into force 7 December 1978) 1125 UNTS 609 

(henceforth Protocol II). 
7 GC I-IV at art 2 para 1. 
8 Ibid. at para 2. 
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“armed conflict with a double legal classification” of both an IAC and NIAC.9  

 

In addition, the 1949 Conventions include limited provisions for instances of armed conflict 

“not of an international character occurring in the territory of one of the High Contracting Parties” 

against non-State actors in a NIAC through the incorporation of Common Article 3 to the Geneva 

Conventions (CA3).10 While this classical NIAC configuration is the most legally unambiguous in 

regard to textual sources of the 1949 Conventions, ICRC Senior Legal Advisor Jelena Pejic notes that 

there are in fact six additional typologies of NIAC.11 Two such typologies relevant to the present 

scope of analysis include those of a subset of multinational NIAC and ‘transnational’ NIAC. The 

former entails “UN forces, or forces under the aegis of a regional organization such as the African 

Union, [which are] sent to help stabilise a ‘host’ government involved in hostilities against one or 

more organized armed groups in its territory”.12 Pejic notes that while the legal regime governing 

multinational force conduct is complicated due to rules regarding UN conduct, UN or regional 

organisation forces which are party to a NIAC are bound by the IHL laws stipulated in CA3 and 

CIL.13 ‘Transnational’ NIAC, controversially, is believed to exist in a legal vacuum between IAC and 

NIAC due to its global nature of military operations, with Pejic noting that this typology is utilised 

“almost exclusively” by the American government to justify actions in the War on Terror.14 A subset 

of unlawful combatant status has been contested to exist in this purported typology of conflict – a 

claim which will later be examined following an examination of IHL textual sources. 

 

(2) Third Geneva Convention 

 

Sections of the Third Geneva Convention (GC III) relevant to the present analysis pertain to 

“regulations relating to the conduct of combatants and the protection of prisoners of war”.15 

Regardless of its absence from treaty law, unlawful combatant status exists in State practice. It is 

therefore necessary to consider how this status is unique from that granted to lawful combatants. 

Fundamentally, lawful combatants are those persons engaged in an IAC who are eligible for prisoner 

of war (POW) status if captured by enemy forces,16 as stipulated by Article 4 of GC III. While Article 

4(A)(2) grants POW status to “members of other militias and members of other volunteer corps”, it 

requires the fulfilment of four conditions: command by a person responsible for their subordinates, 

use of a fixed and distinctive sign identifiable from a distance, employment of openly carried arms, 

and conduct of operations in line with laws and customs of war.17 If any of these conditions are not 

met, members of those forces cannot be granted POW status and, therefore, are not lawful 

combatants. Textual sources of IHL would imply that this non-combatant classification is indicative 

of civilian status. However, certain State practices indicate the existence of the third status category of 

unlawful combatant due to belligerent behaviour by those persons who do not fulfil the four 

conditions of Article 4(A)(2). This marks a grave flaw in the drafting of GC III, which the 1977 

Protocol I sought to remedy.  

 

 Article 5 provides for the possibility that, in the midst of conflict, it is not always evident as to 

whether or not an individual who has “committed a belligerent act” and “fallen into the hands of the 

 
9 T Ferraro, ‘The ICRC’s legal position on the notion of armed conflict involving foreign intervention and on 

determining the IHL applicable to this type of conflict’ (2015) 97(900) International Review of the Red Cross 

1227 at 1251. 
10 GC I-IV, art 3 para 1. 
11 J Pejic, ‘The protective scope of Common Article 3: more than meets the eye’ (2011) 93(881) International 

Review of the Red Cross 189 at 193 (henceforth Pejic, “Common Article 3”). 
12 Ibid. at 194. 
13 Ibid. at 194-195. 
14 Ibid. at 195. 
15 International Committee of the Red Cross, Basic Rules of the Geneva Conventions and their Additional 

Protocols (1983) at 4. 
16 GC III at art 4. 
17 GC III at art 4(A)(2). 
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enemy” is a member one of those categories enumerated under Article 4.18 Therefore, the article 

stipulates that “such persons shall enjoy the protection of the present Convention until such time as 

their status has been determined by a competent tribunal”.19 As such, this grants potential unlawful 

combatants the right to be treated as POWs until and unless their status is determined otherwise by a 

‘competent tribunal’. The denial of such a tribunal is a breach of GC III; this issue will be later 

examined in greater depth. 

 

(3) Fourth Geneva Convention 

 

Articles of the Fourth Geneva Convention (GC IV) pertinent to unlawful combatant status concern 

“protection of civilian persons and populations in time of war”.20 If we are to accept that unlawful 

combatant status effectively exists despite its absence from treaty law, it is essential to assess how this 

status differs from that of protected civilians. However, this proves more complicated than the 

relatively well-defined GC III. GC IV defines persons protected by the Convention as those who “at a 

given moment and in any manner whatsoever, find themselves, in case of a conflict or occupation, in 

the hands of a Party to the conflict or Occupying Power of which they are not nationals” in an IAC.21 

This broad category is narrowed to exclude nationals of a State not party to the Convention, nationals 

of the detaining party or power, nationals of a neutral State, nationals of a co-belligerent State, and 

persons falling under the provisions of GC III.22 This would imply that unlawful combatants fall under 

the protected category of civilian persons. However, Article 5 of GC IV allows for severe restrictions 

of persons protected under Article 4 of GC III. Article 5 permits for derogations of Article 4 “where, 

in the territory of a Party to the conflict, the latter is satisfied that an individual protected person is 

definitely suspected of or engaged in activities hostile to the security of the State”.23 In such instances, 

protected person status can be denied by a party or power in the name of security concerns through 

what the Convention euphemistically refers to as “internment”, “assigned residence”, or detention, 

throughout Section II.24 While Article 5 supplements its permission for derogations by requiring that 

“such persons shall nevertheless be treated with humanity and, in case of trial, shall not be deprived of 

the rights of fair and regular trial”, it is fundamentally undermined by the internment procedure 

outlined in Article 43.25 This procedure is the bedrock of unlawful combatant detention, stating that 

“any protected person who has been interned or placed in assigned residence shall be entitled to have 

such action reconsidered as soon as possible by an appropriate court or administrative board…” 

which shall “periodically, and at least twice yearly, give consideration to his or her case”.26 While 

Article 132 requires that “each interned person shall be released by the Detaining Power as soon as 

the reasons which necessitated his internment no longer exist”,27 the 1958 ICRC Commentary notes 

that as “the procedure provided for in the Convention is a minimum… it will be an advantage, 

therefore, if States Party to the Convention afford better safeguards”.28 

 

 Finally, the Fourth Hague Convention of 1907, the flawed precursor to GC IV, served as the 

primary source of the law of occupation prior to 1949.29 According to the authors of the 1958 

 
18 Ibid. at art 5 para 1. 
19 Ibid. 
20 Pejic, “Common Article 3” at 4. 
21 GC IV at art 4 para 1.  
22 Ibid. at paras 2-4. 
23 GC IV at art 5 para 1. 
24 Ibid. at art 41 para 1. 
25 Ibid. at art 5 para 3. 
26 Ibid. at art 43 paras 1-2. 
27 Ibid. at art 132 para 1. 
28 J S Pictet (ed), Commentary: IV Geneva Convention Relative to the Protection of Civilian Persons in Time of 

War (International Committee of the Red Cross 1958) at 261 (henceforth Pictet, Civilian Persons in Time of 

War). 
29 Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations concerning the 

Laws and Customs of War on Land (adopted 18 October 1907, entered into force 26 January 1910) 187 CTW 

227 (henceforth Hague Convention IV). 
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Commentary, World War II saw entire populations excluded from laws governing occupied territories 

due to scant provisions of this Convention and “were thus denied the safeguards provided by those 

laws and left at the mercy of the Occupying Power”.30 Recalling the definition prescribed by CA3(2), 

Articles 47-78 of GC IV were drafted in regard to the status of protected civilian persons in occupied 

territories, detailing a broad range of positive and negative obligations of Occupying Powers in IAC. 

However, the complex nature of a number of twentieth century occupations and conflicts precipitated 

the need for reconsideration of the 1949 IHL provisions. Heeding these concerns and those of the 

1958 Commentary, safeguards were attempted with the adoption of Additional Protocol I in 1977. 

 

(4) Additional Protocol I 

 

Clauses of Additional Protocol  I to the Geneva Conventions (Protocol I) applicable to the current 

evaluation expand upon the prior two sets of requirements under Geneva Conventions III and IV. 

Cognisant of gaps between status designations in the 1949 Conventions, the drafters of Protocol I 

sought to amend this issue by defining civilians as “any person who does not belong to one of the 

categories of persons referred to in Article 4(A)(1), (2), (3), and (6) of the Third Convention and in 

Article 43 of this Protocol” in an IAC.31 Article 43 of Protocol I further designates armed forces to 

entail “all organized armed forces, groups and units which are under a command responsible to that 

Party for the conduct of its subordinates, even if that Party is represented by a government or an 

authority not recognized by an adverse Party”.32 It is upon this definition that unlawful combatant 

status can be justified as an illegitimate or even illegal status. However, unlike the previous two 

Conventions which have near universal ratification amongst UN Member States, there exist a small 

number of powerful States such as the United States of America which have never ratified Protocol I 

in the forty years since it entered into force.33 As such, Article 43 is not applicable to their military 

conduct. This allows the status classification loophole in GC III to persist to this day for the few, but 

significant States which have not ratified Protocol I. 

 

 The rapid pace of decolonisation since 1949 and the ensuing rise of national liberation 

movements necessitated legal incorporation of these conflicts in the official body of IHL. In 

accordance with the Charter of United Nations (1945)34 and the Declaration on Principles of 

International Law concerning Friendly Relations and Co-operation among States in Accordance with 

the Charter of the United Nations (1970)35, Article 1(4) of Protocol I extended the definition of IAC to 

armed conflicts waged by persons “fighting against colonial domination and alien occupation and 

racist regimes in the exercise of their right of self-determination”, and consequently bestows protected 

status in accordance with provisions of GC III and IV.36 This inclusion was welcomed by States 

seeking to support the rights of peoples which had yet to achieve decolonisation, or were at the end of 

colonial occupation. It was conversely rebuffed by States which maintained colonial possessions and 

occupied territories, as well as States which sought to sustain strategic relationships with parent States 

whilst simultaneously upholding legal obligations as UN Member States. As a result, it would take 

many States decades to accede to the Protocol in accordance with domestic politico-legal 

circumstances, and there remain a number of States that have yet to do so. 

 

 
30 Pictet, Civilian Persons in Time of War at 273. 
31 Protocol I at art 50(1). 
32 Ibid. at art 43(1). 
33 International Committee of the Red Cross, ‘State signatories – Protocol Additional to the Geneva Conventions 

of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol I), 8 

June 1977’ (ICRC: Treaties, States Parties and Commentaries), available at. https://ihl-

databases.icrc.org/applic/ihl/ihl.nsf/States.xsp?xp_viewStates=XPages_NORMStatesSign&xp_treatySelected=470. 
34 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 892 UNTS 119 

(henceforth UN Charter). 
35 UN General Assembly Res 2625 (XXV) ‘Declaration on Principles of International Law concerning Friendly 

Relations and Co-operation among States in Accordance with the Charter of the United Nations’ (24 October 

1970) UN Doc A/RES/25/2625. 
36 Protocol I at art 1 para 4. 



92 

 

 Despite their relegated status, unlawful combatants possess basic rights and, if captured, 

detaining States have basic obligations to uphold under IHL. Attempts were made to amend loopholes 

in GC IV regarding unlawful combatants via Article 45(3) of Protocol I, which states that “any person 

who has taken part in hostilities, who is not entitled to prisoner-or-war status and who does not benefit 

from more favourable treatment in accordance with the Fourth Convention shall have the right at all 

times to the protection of Article 75 of this Protocol”.37 Dörmann notes the fundamental guarantees 

contained in Article 75 of Protocol I “constitute the minimum protections that apply to all persons, 

including unlawful combatants, in the hands of a Party to an international armed conflict, irrespective 

of whether they are covered by GC IV or not”.38 While these provisions require all States which have 

ratified Protocol I to uphold their obligations, questions arise regarding the obligations of non-

ratifying States. Many of these guarantees pertaining to the right to life, the prohibition of torture, and 

liberty and security of the person are similar to human rights protections contained in both treaty law 

and CIL. Furthermore, there is considerable evidence in State practice and opinio juris that Article 75 

itself constitutes CIL, with former judge on the International Court of Justice Bruno Simma stating 

that “it can safely be concluded that the fundamental guarantees enshrined in Article 75 of Additional 

Protocol I are also embodied in customary international law”.39 While States may have legitimate 

arguments for the application of unlawful combatant status to belligerents not covered by GC III and 

IV and maintain the sovereign right to refrain from ratifying Protocol I, any patterns of conduct 

towards these individuals contrary to Article 75 provisions are likely in breach of IHL treaty and 

customary law. However, these requirements are further complicated due to modern political and 

legal actualities resulting in many of today’s military operations being categorised as NIAC, thus 

relegating the issue of unlawful combatant status to the realm of the hypothetical rather than that of 

reality. 

 

(5) Additional Protocol II 

 

The four Geneva Conventions of 1949 and Protocol I make limited reference to State obligations 

arising from NIAC apart from those outlined in CA3. A global decrease in IAC since 1949, combined 

with the discovery of a number of loopholes in the Geneva Conventions, precipitated the need for an 

expansion of State obligations toward protected persons due to a rise in NIAC-categorised military 

operations. However, Protocol II is not relevant to an analysis of unlawful combatant status as it 

pertains only to NIAC and, as previously noted, unlawful combatants cannot exist in such conflicts. 

Despite its far-reaching provisions pertaining to protection of civilian persons in NIAC and profound 

possibilities for addressing humanitarian need and suffering in conflict, the Protocol is inapplicable in 

regard to the present examination – much to the detriment of civilians of nations with which the 

United States of America has engaged in conflict since the turn of the century. 

 

 

C. CASE STUDY – THE UNITED STATES AND  

UNLAWFUL COMBATANT CLASSIFICATION 

 

(1) Ex parte Quirin et al.  

 

Historically, the United States has been the most well-known proponent of unlawful combatant status 

designations. While its use has increased dramatically in the country’s legal lexicon over the past two 

decades, this is not without precedent. On the contrary, the United States has employed this status 

since before its ratification of the Geneva Conventions. The United States Supreme Court case of Ex 

parte Quirin et al. (1942) upheld the constitutionality of a “Military Commission constituted by an 

Order of the President of the United States” to convict eight German saboteurs during World War II.40 

 
37 Protocol I (n 5) at art 45(3). 
38 Dörmann, “Unlawful/unprivileged” at 73. 
39 Armed Activities on the Territory of the Congo case (Democratic Republic of the Congo v Uganda) 

(Judgment: Separate Opinion of Judge Simma) General List No 116 [2005] ICJ Rep 168 at §28. 
40 Ex parte Quirin et al 317 US 1 (1942) at 2 para 3. 
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In the Opinion of the Court, distinction between lawful and unlawful combatants was defined with the 

former being “subject to capture and detention as prisoners of war by opposing military forces” and 

the latter as “likewise subject to capture and detention, but in addition they are subject to trial and 

punishment by military tribunals for acts which render their belligerency unlawful”.41 As a result, six 

of the eight men were executed while the remaining two served prison sentences.42 It is upon this 

precedent that the Roosevelt administration based its status classification of unlawful combatant, 

predating drafts of the 1949 Geneva Conventions. This designation provided the United States with a 

viable option for detaining, prosecuting, and sentencing belligerents who had participated in World 

War II as hostile agents, outside the combatant-civilian dichotomy. However, the temporal military 

context in which unlawful combatant status was applied in the Nazi saboteur case would prove 

politically and legally limited. 

 

(2) The United States and the Additional Protocols 

 

Upon ratification of the Conventions in 1949, loopholes regarding unlawful combatant status existed 

throughout the twentieth century. These loopholes provided the United States with the option to 

invoke this designation at any given time. While the American delegation played an important role in 

draft negotiations and subsequently signed Protocols I and II, further action stalled for the next 

decade.43 In 1987, the Reagan Administration transmitted Protocol II to the United States Senate for 

the purposes of treaty advice and consent, as stipulated by the American Constitution. However, 

Protocol I was lambasted as “militarily objectionable”, and requested the Senate to reaffirm its 

“support for traditional humanitarian law” through its rejection of the text.44 Due to political anxieties 

that Protocol I might legitimise the Palestinian Liberation Organisation, and in turn alienate the 

United States’ strategic ally Israel, the Senate rejected both Protocols.45 To this day, neither treaty has 

been ratified by the United States.46 As a result, gaps in combatant classifications persist as a legal 

option under IHL for leaders of the world’s most powerful armed forces. However, events after the 

turn of the century would see a dramatic shift in the applicability of unlawful combatant status due to 

the rise of American involvement in NIAC, rendering unlawful combatant designations far less viable. 

 

(3) 11 September 2001 and the invasion of Afghanistan 

 

On 18 September 2001, one week after his country faced a series of the deadliest terrorist attacks in 

recorded history, President George W. Bush signed the joint congressional Authorisation for the Use 

of Military Force (AUMF) resolution. This resolution domestically sanctioned his orders for “all 

necessary and appropriate force against those nations, organizations, or persons” deemed responsible 

for the attacks on 11 September in order to prevent future international terrorist attacks.47 Two days 

later, the President addressed a joint session of Congress and the citizens of his country to declare that 

“[the] War on Terror begins with al Qaeda, but it does not end there. It will not end until every 

terrorist group of global reach has been found, stopped and defeated”.48 This speech marked the first, 

formal use of the phrase War on Terror which would become embedded in the minds of international 

society, greatly influence scholars and practitioners of IHL, and have resounding ramifications for the 

President and his nation.  

 
41 Ibid. at 31. 
42 R E Cushman, ‘Ex parte Quirin et al – The Nazi Saboteur Case’ (1942-1943) 28 CLQ 54 at 58. 
43 T Meron, ‘The Time Has Come for the United States to Ratify Geneva Protocol I’ (1994) 88(4) AJIL Law 

678 at 678 (henceforth Meron, “Ratify Geneva Protocol I”). 
44 R Reagan, ‘Message from the President of the United States Transmitting the Protocol II Additional to the 

Geneva Conventions of August 12, 1949, and Relating to the Protection of Victims of Noninternational Armed 

Conflicts, Concluded at Geneva on June 10, 1977’ Senate Treaty Doc. 100-2, 100th Congress 1st Session (1987) 

at paras IV-V. 
45 Meron, “Ratify Geneva Protocol I” at 678. 
46 Ibid. 
47 23 SJ Res (HJR 64) 115 Stat 224 (2001). 
48 G W Bush, ‘Address to a Joint Session of Congress and the American People’ (Speech at the United States 

Capitol, Washington, D.C., 20 September 2001). 
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 On 7 October 2001, the United States and its NATO coalition partners, under the official title 

of Operation Enduring Freedom, commenced a series of air-strikes in Afghanistan via provisions of 

the AUMF in response to the Taliban government regime’s supposed harbouring of al-Qaeda leaders 

believed responsible for the 11 September attacks.49 While only a few States granted international 

recognition of the Taliban regime as the legitimate Afghan government, it has been determined that 

they were indeed the de facto Afghan government until December 2001 – a point of great importance 

for the purposes of IHL conflict categorisation.50 The fall of the city of Kandahar on 7 December 2001 

marked the majority disbandment of the Taliban government, and allowed for the establishment of a 

new transitional government, the Afghan Interim Administration (AIA).51 Uniting with Operation 

Enduring Freedom, NATO coalition forces under the International Security Assistance Force (ISAF), 

authorised by UN Security Council Resolution 1386 in late 2001, were tasked “to assist the Afghan 

Interim Authority in the maintenance of security in Kabul and its surrounding areas”.52 However, 

despite the Taliban’s decline and governmental collapse, Taliban forces and other non-State armed 

groups engaged in an insurgency against the now-allied Afghan government, ISAF, and additional 

international forces.53 

 

(4) Conflict classification and applicability of IHL in the war in Afghanistan 

 

The first series of attacks in October 2001 must be viewed as legally separate from those authorised 

by the Security Council in December 2001 for purposes of Geneva Convention applicability analysis. 

Recalling the definitions of conflict typology as proposed by Pejic in Part II, it is evident that 

December 2001 marked a key shift in conflict classification that would have persistent ramifications 

for unlawful combatant status designation. As the Taliban constituted the de facto Afghan government 

against whom Operation Enduring Freedom airstrikes were commenced on 7 October 2001, this brief 

period of conflict constituted an IAC. Therefore, those belligerents who did not meet the criteria 

enumerated by GC III Article 4(A)(2), in the view of the American government, were to be 

designated unlawful combatants. Furthermore, as the United States has never ratified Protocol I, the 

treaty’s expanded definition of those persons to be granted protected civilian status in IAC proved 

inapplicable to American actions in the early months of the war in Afghanistan. Despite this lack of 

ratification, unlawful combatants still possess a small number of protections and entitlements under 

Article 75 of Protocol I as these fundamental guarantees constitute CIL. As such, while unlawful 

combatant status designation during this period does not fall within IHL, it equally does not prove to 

be in theoretical legal breach insofar as it adheres to Article 75 provisions. Thus, the detention of a 

few individuals designated as unlawful combatants did indeed take place by the government of the 

United States in the brief IAC period of the war in Afghanistan.54  

 

 However, these early detentions are further legally convoluted by claims that the invasion of 

Afghanistan constituted a military occupation. Recalling provisions pertaining to occupation outlined 

by Article 4 of GC IV, all persons except for those in the hands of an Occupying Power of which they 

are not nationals, those who are nationals of a co-belligerent State, and those protected by GC III fall 

under the category of protected persons.55 Therefore, all persons constituting civilians under military 

occupation are privy to rights under GC IV. While the Occupying Power can invoke Article 5 of GC 

 
49 E Crawford, The Treatment of Combatants and Insurgents under the Law of Armed Conflict (Oxford 

University Press 2010) at 57. 
50 R Greiß & M Siegrist, ‘Has the armed conflict in Afghanistan affected the rules on conduct of hostilities?’ 

(2011) 93(881) International Review of the Red Cross 11 at 14. 
51 Ibid. at 15. 
52 UN Security Council Res 1386 (20 December 2001) UN Doc S/RES/1386 at 2. 
53 A Bellal et al, ‘International law and armed non-state actors in Afghanistan’ (2011) 93(881) International 

Review of the Red Cross 1 at 2. 
54 G D Solis, ‘Contemporary Law of War and Military Commissions’ in F Ní Aoláin and O Gross (eds), 

Guantánamo and Beyond: Exceptional Courts and Military Commissions in Comparative Perspective 

(Cambridge University Press 2013) at 82. 
55 GC IV at art 4. 
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IV to engage in internment of protected persons for security purposes,56 they cannot deprive such 

persons of human rights guarantees such as humane treatment and the rights of fair and regular trial, if 

a trial takes place.57 Additionally, Article 49 of GC IV mandates that “individual… forcible transfers, 

as well as deportation of protected persons from occupied territory to the territory of the Occupying 

Power or to that of any other country… are prohibited, regardless of their motive”, with such action 

constituting a grave breach of the Convention according to Article 147.58 Most critically, the Charter 

of the International Military Tribunal at Nuremberg, which set precedent for the creation of the 

modern international criminal legal system, lists deportation as constituting war crimes and crimes 

against humanity.59 Therefore, if considered an effective military occupation, the deportation of 

individuals detained between October–December 2001 from Afghanistan to Guantánamo Bay 

detention camp, due to the forcible nature of international transfer, constitutes not only a grave breach 

of IHL but also holds potential legal ramifications under international criminal and human rights law. 

 

(5) The War on Terror and transnational armed conflict 

 

Regarding military operations post-December 2011, American policy decisions to expand definitions 

and designations outside the boundaries of IHL provisions would prove legally controversial. The 

designation of this conflict as a War on Terror was not merely a rhetorical device to garner domestic 

and international support for war. Rather, the Bush Administration implied that this was a conflict 

unlike those ever seen in years prior. While the majority of the 2001 War in Afghanistan would 

appear to meet the aforementioned classification of a multinational NIAC, and therefore be subject to 

provisions of CA3 and CIL, the United States’ desire to combat international terrorism at all costs 

would result in the conceptualisation of a third category apart from the IAC–NIAC binary – that of 

transnational armed conflict. Noting that “the war against terrorism ushers in a new paradigm… our 

nation recognizes that this new paradigm – ushered in not by us, but by terrorists – requires new 

thinking in the law of war”, the Bush Administration deemed the conflict neither an IAC, as al-Qaeda 

was not a High Contracting Party of the Geneva Conventions, nor a NIAC, as it was international in 

its scope of operations.60 It is under this new paradigm that many belligerents in the Afghani theatre of 

the War on Terror were detained. 

 

(6) Terminological evolution of combatant status designations 

 

There has been a terminological evolution of unprivileged combatant detainees from that of unlawful 

combatants to enemy combatants. Enemy combatants were defined by the Bush Administration as 

anyone “who was part of or supporting Taliban or al Qaeda forces, or associated forces that are 

engaged in hostilities against the United States or its coalition partners… [including] any person who 

has committed a belligerent act or has directly supported hostilities in aid of enemy armed forces” in 

its “transnational armed conflict”.61 This is a status classification entirely absent from textual sources 

of IHL, justified by the Bush Administration as “the law of war allows the United States – and any 

other country engaged in combat – to hold enemy combatants without charges or access to counsel for 

the duration of hostilities” out of “security and military necessity”.62 While President Bush stated that 

his forces would be required to treat detainees humanely in a manner “to the extent appropriate and 

consistent with military necessity”, his conclusion that none of the key provisions of the Geneva 

 
56 Ibid. at art 5. 
57 Ibid. at art 147. 
58 Ibid. at art 49 para 1. 
59 Charter of the International Military Tribunal - Annex to the Agreement for the prosecution and punishment 

of the major war criminals of the European Axis (signed 8 August 1945) 280 UNTS 1951 at art 6(b-c). 
60 G W Bush, ‘White House Memorandum: Humane Treatment of Taliban and al Qaeda Detainees’ 

(Washington, D.C., 7 February 2002) at 1. 
61 United States Department of Defense, ‘Press Release: Competent Status Review Tribunal Order Issued’ (7 

June 2004) at 1. 
62 Government of the United States of America, ‘Reply of the Government of the United States of American to 

the Report of the Five UNCHR Special Rapporteurs on Detainees in Guantanamo Bay, Cuba’ (10 March 2006) 

45 ILM 742 at 752. 
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Conventions and their Additional Protocols were applicable is understood as a calculated move based 

on a desire to all but eliminate the scope of IHL in the War on Terror.63 Furthermore, conditions of 

detention at Guantánamo Bay have been noted as far from the conditions mandated for both POWs 

and unlawful combatants under IHL.64 Due to a series of domestic legal challenges, including the 

2006 Supreme Court judgment in Hamdan v. Rumsfeld that deemed post-December 2001 military 

operations as an NIAC, and therefore requiring respect of CA3,65 the Obama Administration 

announced in 2009 that it would no longer apply enemy combatant status to Guantánamo detainees.66 

Today, the future of both unlawful and enemy combatant status designations in IAC, NIAC, and so-

called transnational armed conflicts remain to be determined by the Trump Administration, most 

strongly evidenced by President Trump’s revival of both terms in his first State of the Union address 

in January 2018.67 

 

 

D. CONCLUSION – BENEFITS AND INEFFICACIES 

OF UNLAWFUL COMBATANT CLASSIFICATION 

 

While a case study of unlawful combatant status classification in twenty first century American policy 

and legislation reveals that its applicability is limited, there are potentially meaningful benefits to its 

existence and hypothetical modern application. If irregular belligerent forces in IAC, like those seen 

in World War II and Quirin, were to wage war against those States which have not ratified Protocol I 

of the Geneva Conventions, there would be legitimate arguments for the restoration of its use. 

Sovereign nations must be granted the right to protect their military and security interests in conflict. 

The American experience in Afghanistan however demonstrates these instances are likely few and far 

between; the politico-legal configuration of military operations in which unlawful status would be 

applicable would require clear-cut evidence of IAC typology. In an age where the majority of States 

have ratified Protocol I, belligerent forces generally have a basic grasp of IHL. Legal stipulations 

pertaining to NIACs are relevant to questions of the combatant-civilian dichotomy but inapplicable to 

unlawful combatant status designations due the rarity of IACs. Furthermore, in the event of IAC, the 

fundamental guarantees outlined by Article 75 of Protocol pertain to all States due to its customary 

nature. Thus, even in the event of an IAC, unlawful combatants would be granted basic rights while in 

detention. These rights, such as freedom from torture and the right to a fair trial, have been fiercely 

contested in relation to military necessities since the turn of the century.  

 

While the choice to refuse ratification of the Additional Protocols is one that each State must 

consider in relation to its own domestic affairs and configurations, a case study of American 

participation in the War on Terror in Afghanistan demonstrates that refraining from doing so has 

initiated a complex series of ramifications at both domestic and international levels. These 

complications, ultimately at the political, legal, and reputational expense of the State itself, render 

unlawful combatant status a hypothetically meaningful but effectively meaningless classification 

under IHL. 

 
63 Ibid. at 2. 
64 A Bianchi & Y Naqvi, International Humanitarian Law and Terrorism (Hart Publishing 2011) at 320. 
65 Hamdan v Rumsfeld, 548 U.S. 557 (2006). 
66 United States Department of Justice, ‘Press Release: Department of Justice Withdraws Enemy Combatant 

Definition for Guantanamo Detainees' (13 March 2009). 
67 D Trump, ‘President Donald J. Trump’s State of the Union Address’ (Speech at the United States Capitol, 

Washington, D.C., 30 January 2018). 
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A. INTRODUCTION  

 

 

Corrective justice has been ‘in vogue’ as a theory that explains tort law, or rather ‘interprets’ the law, 

which, as Stephen Smith explains, means to ‘reveal an intelligible order in the law, as far as such 

order exists’.1 It would not be unfair to say that there is something close to a peculiar kind of, almost 

religious dogmatism about that view; the idea that the whole tort system can be explained by a single 

theory, and everything that points to the contrary is simply bad law. As elegant as it is, corrective 

justice faces a significant problem of fit; this is clear from the analytical structure of the law. It is 

untrue that a plethora of examples from the legal system which do not fit the theory are just 

‘individual instances of deviation from such [corrective justice] principles’.2 Arguably, tort doctrine 

embeds a choice ‘between the morality norms of traditional, closed communities and the efficiency 

norms of the modern, open community, depending on the scope of the dispute’.3 Thus, the normative 

foundations of tortious liability are based on both interpersonal responsibility (corrective justice) and 

social efficiency (distributive justice).  

 

The structure of this article is as follows. I shall first argue that corrective justice falls short of 

explaining certain features in the law of torts. For purposes of clarity, I will be analysing the theory as 

envisaged by Ernest J. Weinrib,4 with the main focus on i) public policy vs principle, and ii) tort law 

statutes.  

 

In order to show that the normative foundations of tortious liability are a variety of principles, not 

only on interpersonal responsibility, I shall analyse the following: i) negligence, and ii) vicarious 

liability. Finally, it will be argued that a pluralistic theory of tort law, which allows for various factors 

to influence it, explains the basis and nature of modern tort law much better than the ‘complete 

explanation’ theories.  

 

 

 
*Third Year LLB (Hons) Student at King’s College London.  
1 S A Smith, Contract Theory (2007) 5. 
2 Examples will be provided below. 
3 C Tilley, “Tort Law Inside Out” (2017) 126 Yale Law Journal 5 at 1320. 
4 This choice was made for two reasons. Firstly, Weinrib’s work in the field has influenced a number of other 

corrective justice theorists. On the consensus between scholars, see: E J Weinrib, “Correlativity, Personality, 

and the Emerging Consensus on Corrective Justice” (2001) 2 Theoretical Inquiries L. at 107. Secondly, Weinrib 

mirrors the original theory as envisaged by Aristotle in Nicomachean ethics quite well (with a Kantian twist, 

however…). 
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B. CORRECTIVE JUSTICE THEORY: BRIEF OVERVIEW  

 

Corrective justice, as a legal theory, is not fully uniform.5 However, there is an area of agreement, in 

so much as, tort law has a bilateral structure: torts are wrongs committed by a single defendant against 

a single claimant. Weinrib described this idea at length: 

 

“Corrective justice prescinds from considerations such as social rank and moral character 

(“whether a worthy person has taken something from an unworthy person or vice versa makes 

no difference”); it regards the transacting parties as equals; and it focuses on the immediate 

relationship of doer to sufferer”.6 

 

I shall explain these in turn. Firstly, it is simply irrelevant whether the injured party is, in any way, 

not worthy of being compensated: tort law shall treat both parties as equals. Consider the following 

scenario: A, a billionaire, gets injured by B, a homeless person. Even though A does not need 

monetary compensation, corrective justice insists on B having to compensate A, despite the wealth 

disparity. Secondly, imagine that C crashes his car into D and D successfully sues for compensation. 

Why should the law award a remedy in this instance? To a corrective justice theorist, it would be 

inappropriate to justify the award using factors that are external to the relationship between the 

parties. Weinrib notes that ‘suffering by the plaintiff that does not result from the defendant's action 

has no significance for corrective justice […] no liability lies for failure to prevent or alleviate an 

independently arising danger […] the plaintiff's unilateral need for assistance falls outside the 

relationship of doing and suffering’.7 This is important; it teaches us that according to corrective 

justice, courts should not resort to public policy arguments whilst deciding cases.8 

 

 

C. POLICY VERSUS PRINCIPLE 

 

Unfortunately (for a corrective justice theorist), simply stating that judges use incorrect (resorting to 

public policy) justifications for awarding compensation, does not make them disappear from the 

books. Lord Neuberger is perhaps the most avid defender of the view so abhorrent to corrective 

justice, as exemplified by his belief that ‘almost all aspects of the law of torts are grounded in public 

policy’.9 

 

A recent example of policy affecting tort law can be found in Patel v Mirza10. In this case, the 

court gave guidance on how to deal with situations where the defendant seeks to avoid liability by 

pleading ex turpi causa non oritur actio. In the majority judgment, Lord Toulson observed that: 

‘rather than having over-complex principles […] it is better and more honest that the court should 

look openly at the underlying policy factors and reach a balanced judgment’.11 This is a clear 

departure from corrective justice principles, which do not allow for cases to be decided by reference 

to public policy.  

 

Weinrib holds that ‘corrective justice places the defendant under an obligation to restore the 

plaintiff to the position the plaintiff would have been if the wrong not been committed’.12 It follows 

 
5 Even Richard Posner seems to embrace his own, economics-based version of corrective justice. See: R A 

Posner, “The Concept of Corrective Justice in Recent Theories of Tort Law” (1981) 10 The Journal of Legal 

Studies 1. 
6 E J Weinrib, The Idea of Private Law (2013) 81. 
7 Ibid. 154. 
8 A Beever, Rediscovering the Law of Negligence (2007) 52-54; Weinrib, The Idea of Private Law 220-221 
9 Lord Neuberger, “Some Thoughts on Principles Governing the Law of Torts” (Singapore Conference on 

Protecting Business and Economic Interests, Singapore, 19 August 2016). 

 <https://www.supremecourt.uk/docs/speech-160819-03.pdf> accessed 5 April 2018. 
10 Patel v Mirza [2016] UKSC 42, [2016] 3 WLR 399. 
11 Ibid. at 69 per Lord Toulson. 
12 Weinrib, The Idea of Private Law (n 6) 135. 
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that punitive damages cannot effect corrective justice, and although a rare occurrence in English tort 

law, they have been allowed in certain cases because it makes sense, in terms of policy, to do so. In 

Rookes v Barnard,13 Lord Devlin gives guidance on how to direct the jury in deciding on whether to 

award more damages to the claimant: ‘only in cases where, the smaller sum is inadequate to punish 

him [the defendant] for his outrageous conduct, to mark their disapproval of such conduct, and to 

deter him from repeating it’.14 The last reason is explicitly grounded in public policy and the first two 

are unilateral, focused solely on the defendant.15 

 

I argue that law is plural, and the arguments based on policy can coexist with corrective justice; 

they simply appeal to different aims of the law. This was clearly portrayed in Chester v Afshar,16 

where Lord Hope explained the reason for the departure from traditional causation principles, in the 

following way: ‘the function of the law is to enable rights to be vindicated and to provide remedies 

when duties have been breached’.17 This is consistent with corrective justice. As Weinrib states: ‘the 

overarching justificatory categories expressive of correlativity are those of the plaintiff’s right and the 

defendant’s duty’.18 Lord Steyn, however, explained the same principle by resorting to a policy 

argument: ‘the decision […] reflects the reasonable expectations of the public in contemporary 

society’.19  

 

 

D. TORT LAW STATUTES 

 

Is tort law exclusively a common law subject? Many scholars would certainly answer this question in 

the affirmative.20 There are several reasons given in support of that view. Trevor Allan argues that 

statutes are rooted in policy, not principle, and that ‘common law is superior to statute in being a 

principled […] framework’.21 The ‘oil and water’ theory states that statute and case law are two 

bodies of law flowing next to each other but in separate streams.22 I shall disagree with this orthodox 

view and try to examine corrective justice in relation to statute law.  

 

Section 1 of the Compensation Act 2006 stipulates that whilst assessing the steps the 

defendant should take to meet a standard of care, the court should ‘have regard to whether a 

requirement might […] discourage persons from undertaking functions in connection with a desirable 

activity’.23 In other words, it leaves judges to apply, and sometimes even formulate, policy. Once 

again, this poses a problem of fit for corrective justice. Scholars, such as Allan Beever, tried to argue 

that s. 1 can be compatible with corrective justice if read in a specific way.24 This argument, however, 

can be rejected, since the intention of the Parliament in constructing the statute was clear: ‘we sought 

to capture the term “desirable activity” as well-established concept of taking into account the wider 

 
13 Rookes v Barnard [1964] UKHL 1. 
14 Ibid. at 38 per Lord Devlin. 
15 Weinrib argues that the second types of punitive damages identified in Rookes v Barnard can be understood 

as restitutionary, and in turn consistent with corrective justice, when explained in terms of unjust enrichment. 

See: Weinrib, The Idea of Private Law 135. This is, however, beyond the scope of this section; its main aim is to 

show how judges resort to public policy arguments. 
16 Chester v Afshar [2004] UKHL 41, [2005] 1 AC 134. 
17 Ibid. at 86 per Lord Hope. 
18 E J Weinrib, ‘Corrective Justice in a Nutshell’ (2002) 52 The University of Toronto Law Journal 4, 352. 
19 Chester v Afshar at 25 per Lord Steyn. 
20 For instance, William Landels and Richard Posner contend that “tort law is a non-statutory field”. See: R 

Posner and W Landes, The Economic Structure of Intellectual Property Law (2003) 10. Weinrib, on the other 

hand, does not cite a single statute throughout the whole of The Idea of Private Law. 
21 T Allan, Law, Liberty and Justice (1993) 79-81. 
22 J Beatson, “The Role of Statute in the Development of Common Law Doctrine” (2001) 117 Law Quarterly 

Review at 251. 
23 Compensation Act 2006, s 1. 
24 J Goudkamp and J Murphy, “Tort statutes and tort theories” (2015) 131 Law Quarterly Review at 144. 
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social value of activities’.25 It is true that s1 is rarely used by the courts, but this does not mean that 

there is not a corresponding common law principle judges choose to invoke instead.26  

 

The doctrine of illegality, although firmly grounded in common law, has its reiteration in statute. 

The Criminal Justice Act 2003, s329 governs civil proceedings for trespass to the person brought by 

the offender. The very core justification for allowing an illegality defence is that a wrongdoer should 

not be able to obtain relief for an injury which resulted from his illegal act. This is, however, in direct 

opposition to the first principle of Aristotelian corrective justice: ‘whether a worthy person has taken 

something from an unworthy person or vice versa makes no difference’.27 

 

 

E. NEGLIGENCE 

 

The debate about the normative foundations of tortious liability is ultimately structured around the 

differences between the approaches presented by corrective and distributive justice.28 Distributive 

justice, as envisaged by Aristotle, concerns dividing benefits and burdens fairly among members of a 

community.29 Jonathan Morgan and Weinrib argue that the two theories are mutually exclusive; 

indeed, Morgan seems to be blaming the incoherence of modern tort law on the recognition of 

distributive justice as a guiding principle of law.30 My argument is that, in practice, both justifications 

for imposing liability are repeatedly advanced by judges. Corrective justice is usually a starting point 

but when considerations outside the defendant-claimant relationship are needed to affect fairness, the 

court will resort to arguments based on distribution. Whether this is a good thing or not would require 

a more prescriptive analysis of the law, which is not the subject of this article.  

 

Negligence liability is frequently quoted by corrective justice scholars as being the ideal of 

interpersonal responsibility. Weinrib tells us that: ‘negligence law provides a paradigmatic example of 

the operation of correlativity in common law’.31 This view seems to have some value. The main 

elements of negligence are: a duty of care,32 breach of that duty,33 causation,34 and remoteness35. At 

least the first two seem, in principle, to fit well into the correlative nature of corrective justice. 

 

I shall look at the duty of care more closely. The requirements for establishing the duty of care 

were clarified in Caparo.36 The so-called three-fold test sets out the need for: ‘proximity, 

foreseeability of damage; fairness, justness, and reasonableness’.37 The last element has been 

described as involving ‘pure policy’.38 In my mind, it is ultimately based on distributive justice 

disguised as policy. Indeed, there are a number of areas of tort law, which concern publicly funded 

 
25 HC Deb 8 June 2006, vol 447, col 421. 
26 (n 23) 147. 
27 Weinrib, The Idea of Private Law. 
28 Of course, in reality, there is much more variety. However, there is a significant overlap between the 

corrective justice and rights theories. The same way, distributive justice is the basis for the arguments of some 

economic theorists. 
29 Internet Encyclopedia of Philosophy, Western Theories of Justice available at 

https://www.iep.utm.edu/justwest/accessed.  
30 J Morgan, “Tort, Insurance, and Incoherence” (2004) 67 Modern Law Review 3 at 384. Morgan argues that 

‘only through faithful adherence to principles of individual responsibility and corrective justice, we can hope to 

preserve coherence in the law of tort’. 
31 Weinrib (n 17). 
32 Donoghue v Stevenson [1932] UKHL 100. 
33 Nettleship v Weston [1971] 2 QB 691. 
34 Smith v Leech Brain & Co [1962] 2 QB 405. 
35 The Wagon Mound No.2 [1967] 1 AC 617. 
36 Caparo Industries PLC v Dickman [1990] UKHL 2. 
37 Ibid. 
38 Neuberger (n 8). 
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bodies and local authorities, where distributive considerations such as allocation of resources, or 

adverse effect on decision making take primacy over corrective justice.  

 

The relationship between corrective and distributive justice in negligence can be seen by 

examining the following judgments: Lord Steyn’s judgment in McFarlane39 and Lord Hoffman’s 

judgment in White40. In McFarlane a couple who did not want any more children decided on Mr. 

McFarlane getting a vasectomy, which failed. Soon after, their fifth child was born. Lord Steyn 

concluded that on corrective justice principles the claimant should have succeeded, but from a 

distributive justice perspective: ‘focus is on the just distribution of burdens and losses among 

members of society’.41 Ultimately, the claim failed on the basis of not satisfying the fair, just, and 

reasonable test. In the end, His Lordship echoed the opinion that: ‘tort law is a mosaic in which 

principles of corrective and distributive justice are interwoven’.42 

 

White is a clear example of a case where the notion of corrective justice clearly clashes with the 

ordinary person’s notion of justice (which, as Lord Hoffman states, is distributive).43 In the aftermath 

of the Hillsborough disasters, police officers claimed compensation for psychiatric injury resulting 

from the tragedy. Lord Hoffman looked at their position vis-à-vis other classes of victims and came to 

the conclusion that ‘to allow the police officers to recover when the relatives had been sent away […] 

would have generated an unacceptable distribution of the risks and costs of negligence’.44  

 

 

F. VICARIOUS LIABILITY 

 

Under the doctrine of vicarious liability, ‘an employer, though guilty of no fault himself, is liable for 

the damage done by the fault or negligence of his servant acting in the course of his employment’.45 

The liability is strict and thus favours the claimant, which is incompatible with corrective justice 

treating parties as equals. Moreover, it fails to link the doer of harm with the sufferer. Weinrib argues 

that the problem of fit is apparent, rather than real, since: ‘the doer is a composite: the-employer-

acting-through-the-employee […] the enterprise may be regarded as a unit’.46 This argument does not 

convince me. In fact, Weinrib himself says that ‘strict liability fails to respect agency as a normative 

phenomenon’47 and criticises the judgment in Vaughan v Menlove,48 but is quick to justify the same 

‘disrespect of agency’ in the case of vicarious liability, basing his argument on a peculiar fiction 

(employer acting through the employee). 

 

 

G. POSSIBLE OBJECTIONS TO THESIS 

 

It has been powerfully argued before that an incoherent theory is no theory at all. Robert Stevens, 

Morgan, and Weinrib are the proponents of so-called ‘complete explanation’ theories. In their mind, 

perfect coherence of the law should be the highest ambition of the judicature. What is more, their 

allegiance to coherence makes them unlikely to ever admit that tort law is a ‘mosaic’. Instead, they 

resort to either of the following arguments: i) the parts of law that do not fit their theories are only a 

minimal issue, ii) the cases that go against their theories were wrongly decided, or iii) the problem of 

fit is only ‘apparent’. Instead, I argue for embracing a pluralistic theory, which, even if incoherent, 

can teach us a lot about the role of tort in the modern world, which is so diverse that an attempt to 

 
39 McFarlane v Tayside Health Board [2000] 2 AC 59. 
40 White (or Frost) v Chief Constable of South Yorkshire [1999] 2 AC 455. 
41 McFarlane v Tayside Health Board at 82 per Lord Steyn. 
42 Ibid. 
43 White at 510 per Lord Hoffman. 
44 P Cane, “Distributive Justice and Tort Law” (2001) 4 NZ Law Review at 412. 
45 Stavely Iron & Chemical Co. v. Jones Ltd. [1956] AC 627, 643. 
46 Weinrib, The Idea of Private Law 186. 
47 Ibid. 180. 
48 Vaughan v Menlove [1837] 132 ER 490. 
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distil rigid principles is a difficult enterprise. Of course, it does not mean that there is no value in 

coherence; to say that would be untrue. But ‘achieving coherence’ in law is less important that 

fairness. And what fairness is, would be a matter for a whole other article. 

 

It is true that one could find academic material championing other variations of what corrective 

justice entails. However, I did not consider them to be of particular importance to this article. My 

decision to analyse Weinrib’s reiteration of corrective justice instead of pursuing other scholarly 

views stemmed from the desire to rebut the theory in its ‘purest’ form. In other words, I am 

specifically arguing against the ‘cult of coherence’ and ‘purity’ in modern tort theories. 

 

 

H. CONCLUSION 

 

John Stuart Mill wrote: ‘all students of man and society who possess that first requisite for so difficult 

a study, are aware that the besetting danger is not so much of embracing falsehood for truth, as of 

mistaking part of the truth for the whole’.49 There is enormous worth in this quote, which corrective 

justice theorists, who boldly claim to have an explanation, not only for the whole of tort law, but the 

whole of private law, should take closer to heart. Where using corrective justice principles would 

produce an undesirable effect, judges will often turn to distributive justice for help; in this way, both 

continue to influence the foundations of tortious liability. Hopefully, the time has come for academics 

to embrace a more realistic view of tort law, both in the realm of what it is, and what it should be. 

 
49 J S Mill, “Coleridge” (1864) 2 Dissertations and Discussions: Political, Philosophical, and Historical 11 at 

105, emphasis added. 
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A. INTRODUCTION 

 

The ‘Big Dipper’ roller-coaster was the main attraction at Battersea Park Fairground. On 30 May 

1972, fair-goers queued to ride the Big Dipper as usual. However, on that day, two of the carts 

collided. Five children died and sixteen were injured.1 Controversially, the contract between the seller 

and consumers excluded liability for death and personal injury resulting from negligence. At the time, 

such clauses were legitimate under the law. The injustice of this scenario motivated reform to the law 

of unfair contractual terms,2 leading to the Unfair Contract Terms Act 1977 (“the 1977 Act”). Section 

16 of the 1977 Act rendered terms that excluded liability for death or personal injury resulting from 

negligence as void.3 Such terms are said to be ‘blacklisted’. Fast forward to the twenty-first century, 

these terms are now blacklisted under the Consumer Rights Act 2015 (“the 2015 Act”).4 

 

At an abstract level, blacklisted terms are the clearest example of a term being ‘substantively 

unfair’ – that is, where the content of a term is unfair. Substantively unfair terms can take various 

forms. The concept is developed under the 2015 Act’s ‘grey-list’, which provides examples of terms 

that contain elements of substantive unfairness but are not so serious to render them automatically 

void.5 For instance, terms which have “the object or effect of requiring a consumer who fails to fulfil 

his obligations under the contract to pay a disproportionately high sum in compensation” may be 

substantively unfair because of their penal nature.6 Unlike blacklisted terms, grey-listed terms are still 

subject to the fairness test under section 62 of the 2015 Act. Substantively unfair terms can be 

contrasted with ‘procedural unfairness’. Procedural unfairness may occur when a term is hidden in the 

small print of a contract. If a consumer believes a term is either substantively or procedurally unfair, 

then they can challenge the fairness of the term through the fairness test.7 

 

 
*4th Year LLB (Honours) student, University of Edinburgh. 
1 J Merrill, “Battersea Park Big Dipper Disaster in 1972: The Funfair Tragedy the Nation Forgot” (2015) The 

Independent, available at https://www.independent.co.uk/news/uk/home-news/battersea-park-big-dipper-

disaster-in-1972-the-funfair-tragedy-the-nation-forgot-10302238.html. 
2 Second Report on Exemption Clauses (Scot Law Com No 39, 1975) 35. 
3 Unfair Contract Terms Act 1977 s 16(1)(a). 
4 Consumer Rights Act 2015 s 65. 
5 2015 Act Sch 2 part 1. 
6 2015 Act Sch 2 part 1 para 6. 
7 2015 Act s 62. 

https://www.independent.co.uk/news/uk/home-news/battersea-park-big-dipper-disaster-in-1972-the-funfair-tragedy-the-nation-forgot-10302238.html
https://www.independent.co.uk/news/uk/home-news/battersea-park-big-dipper-disaster-in-1972-the-funfair-tragedy-the-nation-forgot-10302238.html
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This article proposes that the fairness test in section 62 of the Consumer Rights Act 2015 ought to 

be reformed. I will argue that the utility of the fairness test in section 62 is undermined by its 

perceived lack of clarity and the difficulty in deciphering when a term is unfair. More specifically, the 

test could be reformed to enhance the opportunity of a term being rendered unfair solely on a 

substantive basis. This article is structured in the following manner. First, I will analyse the wording 

and concepts in the test. This will reveal that it is unnecessarily difficult to determine when a term is 

unfair. Secondly, I will build upon this analysis to determine whether ‘fairness’ is a limited concept. 

Indeed, it will be shown that there is an argument that a substantively unfair contract term may be 

justified on the basis that it was applied in a procedurally fair manner. I will argue that this is not the 

case, and that it is possible for a term to be rendered unfair solely on substantive grounds. Third and 

finally, I will conclude by suggesting reform to the fairness test in order to ensure that it is capable of 

rendering a term unfair purely on grounds of substantive unfairness. 

 

 

B. WHEN IS A TERM UNFAIR? 

 

(1) Overview of the Fairness Test 

 

The wording of the fairness test, and the concepts within it, make it difficult to determine when a term 

is unfair. The 2015 Act states that a term is unfair if: 

 

“contrary to the requirement of good faith, it causes a significant imbalance in the parties’ 

rights and obligations under the contract to the detriment of the consumer”.8 

 

Section 62(5)(a) and (b) helps guard against a rigid application of the test. They state that an 

assessment of fairness is to be determined by “taking into account the nature of the subject matter of 

the contract” and “by reference to all the circumstances existing when the term was agreed and to all 

of the other terms of the contract or of any other contract on which it depends”.9 The Supreme Court 

has described this test as “opaque”.10 The test can be better understood when looking at it in the 

abstract and when the two central concepts have been described. 

 

(2) Significant Imbalance 

 

The first concept is “significant imbalance”. At its most abstract level, significant imbalance requires 

that there is ‘substantive unfairness”.11 This is an ethical quality. It reflects the protective social justice 

aspect of the test12, and the fact that consumers require a special level of protection in light of their 

weak bargaining position.13 The House of Lords described the concept as when a term was “so 

weighted in favour of the supplier as to tilt the parties’ rights and obligations under the contract 

significantly in his favour”.14 More recently, the CJEU described the concept as when the term places 

the consumer at a worse position than what he would have otherwise been entitled to under national 

law.15 A clear example of when there may be significant imbalance is when a consumer is obligated 

under contract to pay an £85 charge for breach of contract for overstaying at a car park, when the 

 
8 2015 Act s 62(4). 
9 2015 Act s 62(5)(a) and (b). 
10 ParkingEye Limited (Respondent) v Beavis (Appellant) [2015] UKSC 67 at 105 per Lord Sumption and Lord 

Neuberger. 
11 G Howells, “The European Union’s Influence on English Consumer Contract Law” (2017) 85 The George 

Washington Law Review 1904 at 1906. 
12 Howells (n 11) at 1916. 
13 Ibid. 
14 Director General of Fair Trading v First National Bank plc [2001] UKHL 52 at 17 by Lord Bingham. 
15 C-415/11 Mohamed Aziz v Caixa d´Estalvis de Catalunya, Tarragona i Manresa (Catalunyacaixa) [2013] 3 

CMLR 5 at para 77. 
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creditor would otherwise have only been entitled to a fractional amount under the law of damages.16 

However, it is crucial to note the concept of significant imbalance is “contrary to the requirement of 

good faith”. This means that the significant imbalance (i.e. substantive unfairness) is linked to the 

concept of good faith.  

 

(3) Good Faith 

 

Good faith is a civil law concept and has had a difficult relationship with common lawyers. It can be 

interpreted in a variety of ways, including procedural and substantive elements. In relation to the 

fairness test, it has been described as dealing fairly and openly.17 Thus, a relatively weak form of good 

faith would be the trader acting transparently and providing clear notice to the consumer on the 

existence of the term,18 only providing procedural fairness. The key point to note is that good faith in 

the context of the fairness test generally concerns ‘procedural fairness’. The rationale for requiring 

procedural fairness is straightforward enough. The primary goal under unfair terms legislation is to 

protect the rational consumer (but who is also time-poor) from an ‘unfair surprise’.19 For example, a 

unilateral variation term that is hidden in the small-print of a standard form contract may be viewed as 

‘contrary to good faith’ because the trader has attempted to hide his ability to unilaterally change the 

terms and it is unlikely that the consumer would have agreed to this term. I would emphasise that the 

aspect of this example that is contrary to good faith is the hiding of the term. Hiding a term is a form 

of procedural impropriety. This relates to the traditional policy that unfair terms legislation is not 

designed to protect consumers from making their own bad decisions.20 However, good faith can also 

be interpreted as containing aspects of substantive elements, causing an overlap with the concept of 

significant imbalance.21 Indeed, the manner in which the two concepts are linked in the test’s wording 

has given rise to uncertainty regarding how the test as a whole should be interpreted. 

 

(4) Application of significant imbalance and good faith 

 

The Law Commission highlighted the various possible interpretations of the test in their 2002 

consultation paper.22 McKendrick also highlighted these issues in 2017,23 which suggests that the case 

law has not provided enough clarity to conclude how the test operates. The first interpretation of the 

test that was considered was that ‘significant imbalance’ and ‘good faith’ are two separate and equal 

requirements.24 The former deals with substantive fairness; the latter deals with procedural fairness. 

Thus, there would be unfairness only if both substantive unfairness and procedural unfairness are 

shown. This interpretation offers the least amount of protection to consumers because it means that 

substantive factors are not included in the assessment of good faith and that substantive unfairness can 

be justified if there is procedural fairness. Another possible interpretation is that the test operates as a 

threshold and that substantive unfairness alone may render a term unfair.25 This view is ‘contrary to 

 
16 ParkingEye (n 10) at 307 per Lord Toulson. 
17 DGFT v First National Bank plc [2001] UKHL 52 at 17 per Lord Bingham. 
18 Howells (n 11) at 1918. 
19 Issues Paper on Unfair Terms in Consumer Contracts: A New Approach? (Scot Law Com, 2012) para 3.26 
20 Unfair Terms in Consumer Contracts: Advice to the Department for Business, Innovation and Skills (Law 

Com; Scot Law Com, 2013) para 3.2. 
21 Howells (n 11) at 1918. 
22 A Joint Consultation Paper on Unfair Terms in Contracts (Law Com No 166; Scot Law Com No 119, 2002) 

para 3.55-3.62. 
23 E McKendrick, Contract Law: Text, Cases, and Materials (2018) at 458-459. 
24 Unfair Terms in Contracts (n 22) para 3.57-3.58. 
25 Unfair Terms in Contracts (n 22) para 3.59; McKendrick, Contract Law (n 23) at 458-459; R Brownsword et 

al, “Between Market and Welfare: Some Reflections on Article 3 of the EC Directive on Unfair Terms in 

Consumer Contracts”, in C Willett (edn), Aspects of Good Faith (1995) at 25–59. 
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the requirement of good faith’ merely being the conclusion of there being substantive unfairness.26 

Another interpretation is that good faith contains both procedural and substantive elements.27 

 

These various interpretations can undermine the utility of the fairness test because it can result in 

a higher or lower level of protection available to the consumer. To maximise the utility of the fairness 

test, the test ought to provide enough flexibility to allow for the possibility of a term to be unfair on 

substantive grounds alone. To achieve this interpretation, it must be possible for good faith to contain 

both procedural and substantive elements.28 Below, I will argue that this interpretation of good faith is 

justified on policy grounds and that the case law illustrates that the courts endorse this approach.  

 

 

C. CAN SUBSTANTIVE UNFAIRNESS ALONE RENDER A TERM UNFAIR? 

 

As a matter of policy, it is legitimate for a term to be unfair solely on substantive grounds. One may 

argue that this possibility is controversial in light of the original policy of unfair terms legislation. The 

origins of unfair terms policy lies in classical economic theory which views the consumers as rational 

actors when presented with the correct information.29 Under this interpretation, there is strong 

justification for requiring significant imbalance to be combined with procedural unfairness because it 

is believed that the law should not protect consumers if they have sufficient information and yet have 

made a bad decision. By contrast, the Directive also provides “a compromise between classical and 

behavioural economic approaches” through the inclusion of the grey-list.30 This is to guard against 

potentially exploitative practices by traders.31 Some of these terms may be unfair on a purely 

substantive basis, such as “a term which has the object or effect of requiring a consumer who fails to 

fulfil his obligations under the contract to pay a disproportionately high sum in compensation”.32 This 

term appears to be primarily concerned with substantive unfairness aimed at preventing traders from 

unduly profiting from a consumer’s breach. Indeed, these clauses may be drafted in a way to exploit 

consumer bias, such as their over-confidence33 and short-term attitudes.34 Although the ethical weight 

for guarding against grey-listed terms is not as strong as it is for the blacklisted terms,35 the principle 

that certain terms ought to be unfair substantively per se still applies. If not, the grey-list loses a lot of 

its sting. In short, notwithstanding the traditional rational consumer origins, the opportunity to 

consider these different economic approaches ought to be recognised within the Act. This would 

provide consumers with a higher degree of protection as it increases the circumstances in which a 

term may be found unfair.  

 

Furthermore, whilst the concept of good faith may hinder the test’s ability to render a term unfair 

on a purely substantive basis, it is nevertheless conceptually consistent to interpret good faith so as to 

include substantive dimensions, and thereby allow for a term to held unfair solely on substantive 

grounds. The notion that good faith has a procedural core is found in the Directive at recital 16,36 

where it states that “the requirement of good faith may be satisfied by the seller or supplier where he 

deals "fairly and equitably" with the other party whose legitimate interests he has taken into 

 
26 Unfair Terms in Contracts (n 22) para 3.59; McKendrick, Contract Law (n 23) at 458-459; Brownsword et al 

(n 25) at 25–59. 
27 Howells (n 11) at 1916. 
28 Ibid. at 1912. 
29 Unfair Terms in Consumer Contracts (n 19) para 3.23. 
30 Advice (n 20) para 3.55. 
31 Ibid. para 3.54. 
32 2015 Act Sch 2 para 5. 
33 S DellaVigna and U Malmendier, “Paying not to go to the Gym” (2006) 96 American Economic 

Review 694; Issues Paper (2012), para 3.28. 
34 S Huck et al, Consumer Behavioural Biases in Competition (OFT1324, 2011) para 3.34, citing S DellaVigna 

and U Malmendier (n 33); Unfair Terms in Consumer Contracts (n 19) para 3.28. 
35 2015 Act s 65(1). 
36 Council Directive 1993/13 OJ 1993 L95/29 on Unfair Terms in Consumer Contracts, recital 16. 



107 

 

account”.37 Thus ‘fair and equitable dealing’ constitute the procedural aspect. However, the CJEU 

have interpreted good faith so it goes further than basic procedural fairness. Indeed, they seem to have 

“placed substantive limits on contractual freedom by requiring courts to determine whether the 

seller… could reasonably assume that the consumer would have agreed to such a term in individual 

contractual negotiations”.38 In other words, good faith ought to be interpreted so as to allow both 

procedural and substantive factors to be considered in an assessment of fairness. There is further 

academic support for this interpretation of good faith: Hugh Collins highlights the civil law origins of 

good faith, where it is used to control substantively unfair bargains.39 In civil law, good faith can be 

used to address bargains which involve “taking advantage of another’s trust either in encouraging 

misplaced reliance or by securing an unduly advantageous transaction”.40 Moreover, Hugh Beale also 

believes that good faith can contain both procedural and substantive aspects, noting that “some 

clauses may cause such an imbalance that they should always be treated as unfair”, even if the 

business took steps to alert the consumer about the term.41 Howell suggests that good faith may then 

be interpreted as a “sliding scale whereby a term is easier to defend the more transparent it is and the 

less substantively unfair it is”.42 I submit that good faith ought to be, and generally is, interpreted in 

this manner because it allows for the fairness test to give attention to the Directive’s (and the 2015 

Act’s) desire to prevent exploitative practices against the ‘irrationally predictable’ consumer. It also 

allows for enough flexibility so as  not to give an undue amount of protection to the consumer when 

they ought to have been aware of the risks. It must be emphasised that the key factor is allowing for 

the possibility that substantive unfairness alone can render a term unfair. The academic commentaries 

cited above are confirmed in the case law, most recently in ParkingEye.43 ParkingEye is most 

commonly known for its decision on penalty clauses,44 however it also addressed the fairness test 

under the consumer regulations. 

 

In ParkingEye v Beavis,45 the question for the court was whether an £85 charge for overstaying 

the permitted two-hours free parking in a car park was an unfair term.46 This term arguably fell within 

the grey-list because it was within the illustrative description of a term that is “a term which has the 

object or effect of requiring a consumer who fails to fulfil his obligations under the contract to pay a 

disproportionately high sum in compensation”. The majority held that the term was fair. Lord 

Sumption, Lord Neuberger, and Lord Mance did not believe that £85 was disproportionately high and 

found that the trader informed the consumer of the risk of overstaying in advance in a transparent and 

prominent manner. A closer look at the judgment reveals that their interpretation of good faith is wide 

enough to allow for the possibility that substantive unfairness alone can render a term unfair. 

However, I respectfully disagree with the amount of weight the court placed on the substantive 

aspects of unfairness in their assessment. I will suggest policy reform to ensure that the possibility of 

rendering a term unfair on substantive elements alone remains a possibility. 

 

Lord Sumption and Neuberger consider substantive factors in their assessment such as the amount 

of the charge and the fact that it did not make allowance for unforeseen circumstances.47 However, 

they argued that this did not outweigh the clear notice that was given to the consumer and the 

 
37 Council Directive 1993/13 OJ 1993 L95/29 on Unfair Terms in Consumer Contracts, recital 16. 
38 Howells (n 11) at 1919; Aziz (n 15) at para 69. 
39 Howells (n 11) at 1920, quoting H Collins, “Good Faith in European Contract Law” (1994) 14 Oxford Journal 

of Legal Studies 229 at 249. 
40 Ibid. 
41 H Beale, “Legislative Control of Fairness: The Directive on Unfair Terms in Consumer Contracts”, in J 

Beatson and D Friedmann (eds), Good Faith and Fault in Contract Law (1995) 231 at 245; G Howells, “The 

European Union’s Influence on English Consumer Contract Law” (2017) The George Washington Law Review 

Vol. 85 No. 6 at 1920. 
42 Howells (n 11) at 1920. 
43 ParkingEye (n 10) at para 67. 
44 Ibid. at para 36-101.  
45 Ibid. 
46 Ibid. at para 102 per Lord Sumption and Lord Neuberger. 
47 Ibid. at para 110-111. 
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legitimate purpose that the term served.48 Their assessment illustrates a preference to decide on the 

basis of the rational consumer. But their interpretation of the test still allowed for substantive factors 

to be considered in a good faith assessment. Indeed, the implication of their judgment is that they may 

have held the term to have been applied contrary to the requirement of good faith if they believed the 

amount of the charge to be grossly disproportionate (e.g. £500). Lord Mance also considers these 

substantive factors in his assessment, and found that the issue of whether the consumer would agree to 

the term as “less easy to address”.49 He considered that the consumer would have likely asked for a 

less harsh application of the penalty.50 However, given the fact that the charge was relatively low, he 

believed that the consumer would have accepted the risk of overstaying.51 In addition, he also argued 

that the term was applied in good faith because of the “very clear notice”52 given. We can observe that 

he was open to the possibility that a substantive factor, such as the form of the term, could render it 

not in good faith. All in all, the key takeaway is that the interpretation of good faith in ParkingEye 

dismisses the ‘separate and equal’ requirement approach. The primary concern, however, is the lack 

of weight attached to the substantive aspects of unfairness. 

 

A controversial aspect of Lord Sumption and Neuberger’s opinion was that they did not consider 

the rigid and inflexible application of the term (i.e. substantive unfairness) to be relevant or carry 

significant weight in their assessment of good faith.53 The term charged the same amount irrespective 

of how late the consumer was and did not allow for a challenge on the basis of unforeseen 

circumstances.54 By contrast Lord Toulson, in his dissent, was particularly critical of this aspect of the 

term55 and argued that ParkingEye did not adduce enough evidence to prove that a consumer who had 

access to the same level of legal advice would have agreed to a term that operated so rigidly and 

without regard for unforeseen circumstances.56 Interestingly, he does not consider the fact that the 

term was transparent and prominently displayed.57 He does consider the legitimate purpose to be 

relevant, although he argued that not enough evidence had been adduced to prove this.58 Thus Lord 

Toulson’s application of the hypothetical negotiation test suggests that he would endorse the view that 

a term may be unfair on substantive unfairness alone.  

 

It is difficult to draw clear principles from these opinions, since the case appears to turn upon 

whether or not £85 was actually a disproportionate amount.59 The amount of the charge was included 

in both the analysis for good faith and significant imbalance,60 illustrating their overlap. However, I 

submit that the lack of regard for unforeseen circumstances ought to have been the factor that 

outweighed the procedural fairness and legitimate purpose in this case. The charges could be 

interpreted as having the object or effect of exploiting behavioural bias such as over-confidence61 and 

short-term bias62 in attempting to catch consumers even if only a minute late.63 An alternative result 

could have had important social implications, which would have required traders to redraft similar 

clauses in a manner that is proportionate rather than outlaw them per se. The deterrent effect would 

 
48 Ibid. at para 109. 
49 Ibid. at para 209. 
50 Ibid. 
51 Ibid. 
52 Ibid. at para 212. 
53 Ibid. at para 111-113. 
54 Ibid. at para 111. 
55 Ibid. at para 311. 
56 Ibid. at para 313. 
57 Ibid. at para 292-316. 
58 Ibid. at para 314. 
59 For example, see ParkingEye (n 10) at para 212 per Lord Mance. 
60 ParkingEye (n 10) at para 209 and 212 per Lord Mance. 
61 S Huck et al (n 34) para 3.34 citing S DellaVigna and U Malmendier (n 33); Unfair Terms in Consumer 

Contracts (n 19) para 3.28. 
62 S Huck et al (n 34) para 3.34 citing S DellaVigna and U Malmendier (n 33); Unfair Terms in Consumer 

Contracts (n 19) para 3.28. 
63 ParkingEye (n 10) at para 111. 
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have also been strong, as it would have discouraged traders from designing business models to exploit 

this behavioural bias. In light of the fact that the majority placed more weight on procedural fairness 

than these substantive factors, one may suggest that more could be done to ensure that the judiciary 

gives adequate weight in their analyses to terms which can be unfair because of an exploitation that is 

based on developments in behavioural economics.  

 

 

D. REFORM? 

 

Following Lord Toulson’s lone dissent in ParkingEye, it could be argued that the 2015 Act ought to 

place the burden of proof upon the trader to add additional protection for the consumer.64 This would 

be particularly useful in light of the ‘legitimate purpose’ factor that is now considered in the 

assessment of good faith. It appears unreasonable for the consumer to have to prove the purpose of the 

trader’s regime.  

 

In addition, the utility of the grey-list could be enhanced by including a statutory presumption 

that terms falling within the grey-list are unfair. Casehub is an interesting example of the limited 

utility of the grey-list.65 In Casehub, the consumer argued that cancellation fees in consumer contracts 

relating to cloud computing storage were unfair under section 62(4) of the 2015 Act. However, they 

were unable to prove that the term fell outside the scope of the exemption under section 64(1)(b). The 

court held that the cancellation fee provisions formed part of the price payable under the contract66 

because, in accordance with the Abbey National interpretation of price, it was a monetary obligation 

on the consumer, and thus part of the overall package of services offered to the consumer.67 Whilst the 

term could have been categorised as a cancellation term within the grey-list, the consumer did not 

make this submission.68 Nor did the court raise the issue on their own accord under section 71(2) of 

the 2015 Act, presumably because they felt they had sufficient legal and factual material before them 

to determine the term’s fairness.69 Against this backdrop, I submit that there would be three 

particularly desirable effects from increasing the strength of the grey-list. First, it would increase the 

deterrent function of the Consumer Rights Act 2015 since the increased risk of unfairness would 

prevent traders from drafting terms that are commonly associated with exploitation. Second, since it is 

only a presumption, legitimate terms that are within the grey-list can still be found fair. Third, it 

would reinforce to the judiciary that the 2015 Act involves a compromise between classical and 

behavioural economics, thereby increasing the opportunity for a term to be unfair on substantive 

grounds alone. 

 

Finally, the demand for changing the wording of the test to one based on ‘fairness and 

reasonableness’ is not particular high. Notwithstanding the complexity above, the court has dealt with 

the test’s interpretation appropriately. Indeed, the fact that both substantive and procedural 

dimensions are included in the assessment of good faith shows that the test has enough flexibility to 

protect the consumer.  

 

 

 

 

 
64 Advice (n 20) para 7.96 (note that the Law Commission did not recommend this in their advice). 
65 Casehub Ltd v Wolf Cola Ltd [2017] EWHC 1169 (Ch). 
66 Ibid. at para 57. 
67 Ibid. at para 53. 
68 H Beale, Chitty on Contracts, 33rd edn (2018) at 38-400. 
69 2015 Act s 71(2), (3). 


