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Foreword to the First Volume by Lord Hope of Craighead 
 

I offer my warmest congratulations to those whose idea it was to institute the Edinburgh Student 
Law Review and to everyone who has been responsible for bringing this issue forward to 
publication.  It is the first student-produced law review in Scotland and only the third in the United 
Kingdom. It is fitting that the Law School at Edinburgh – a city that was in the forefront of 
publishing political reviews in the age of enlightenment – should lead the way here north of the 
border.    
 
 Ground-breaking though its publication may be in this jurisdiction, the Review follows a 
tradition that has long been established among the leading law schools in the United States.  The 
editorship of student law reviews in that country is much sought after, as is the privilege of having 
a paper accepted by them for publication. The stronger the competition for these positions, the 
higher the standard that is exhibited by those who occupy them.  It is well known that their editors 
are singled out by the Justices of the US Supreme Court and the Federal Appeals Courts when they 
are recruiting their law clerks. The reflected glory that this produces enhances in its turn the 
reputation of the reviews.  A reference to editorship of this Review will not escape notice if it appears 
on the CV of someone who is applying to be a judicial assistant to the UK Supreme Court.  But 
participation in its publication will be of benefit in so many other ways too. 
 
 This is pre-eminently a publication by and for students.  Its aim is to enhance standards of 
thinking and writing about law and to promote discussion among all those who are studying law, at 
whatever level this may be.  Law is pre-eminent among the professional disciplines in its use of 
words to convey ideas.  Thinking and writing about law is an essential part of legal training.  So too 
is the communication of ideas about law, as each generation has its part to play in the way our law 
should develop for the future.  I wish all success to those who will contribute to this project, whether 
as writers or as editors, and I look forward to the benefits that will flow from making their 
contributions available through this publication to the wider legal community.         
 

David Hope 
March 2009 
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Editorial 

It is with great pleasure that we present the second issue of the fourth volume of the Edinburgh Student 
Law Review.  

We continue to owe much to both the academic faculty and professional services staff of the 
Edinburgh Law School, who have been unfailing in the support they have provided since the foundation 
of the ESLR. Special thanks must go to our Honorary Secretary, Dr Andrew Steven, as well as to 
Professor Paul du Plessis, who has written the guest article for this year’s issue, asking “what is the 
point” of legal historical scholarship. We are as ever grateful to our Honorary President, Lord Hope of 
Craighead. We are also grateful to our sponsor this year, Turcan Connell, who have continued to support 
us in a difficult period.  

It is a point of pride for us that the Review remains completely run by students, ranging from 
undergraduates to doctoral candidates. Over the years, countless students have dedicated their time and 
effort to its success. The ESLR provides an opportunity for students to develop a full range of skills in 
writing and editing for academic publication and we hope this has helped to prepare them for a future 
career. This year has continued to bring additional challenges, as the second wave of the COVID-19 
pandemic disrupted our activities. In the face of these challenges, we must recognise the achievements 
of both our content editors and copy editing teams, who for the first time have carried out their work 
entirely remotely. We are also grateful to the publications team, as well as our finance officers, who 
have secured continued sponsorship for the ESLR at a time when many organisations are tightening 
their belts.  

We aim to provide students with a forum where they can express their ideas on a diverse range 
of topics. This year we have chosen to focus on the relationship between legal history and modern legal 
practice, as well as the role of fundamental concepts such as bona fides in Scots law. We are as always 
especially pleased to have received submissions from institutions around the UK and the world. We 
would like to thank all those who submitted to the ESLR this year and we hope that those who were not 
successful will consider submitting in future.  

We are extremely proud to have been part of the ESLR and we hope you enjoy this edition as 
much as we have enjoyed preparing it.  

 

Jonathan Ainslie & Maya Sajeev 

Co-Editors-in-Chief 

2020-2021 
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LEGAL HISTORY: THE POINT OF IT ALL 
 

Paul J du Plessis* 
 
Legal history is to law what medical history is to medicine, or architectural history is to architecture.1 
It is the history of a professional discipline in all its complexity, and includes both narrow questions, 
such as the origins of specific rules or doctrines of law, as well as broader ones, such as the relationships 
between law and society at any given point in the past.2 Few would deny that history is central both to 
the study and the teaching of law. After all, any legal system, irrespective of its legal tradition, is 
fundamentally “historically oriented”, since the main agents of legal change (whether statute or judicial 
precedent) are rooted in the past, and the task of the academic jurist, the practicing solicitor or advocate, 
and the judge, consists primarily in the application of something which has come before (in the past) to 
the current problem (the present) using the principle of analogy.3  

And yet, legal history is often under pressure in the curricula of Law Schools. The source of 
this pressure is twofold. The first of these may be grouped under the broad term of “relevance”.4 When 
embarking upon the study of law for the first time, it is not uncommon to have a preformed mental 
image (rooted in representations of these professions in the popular media or by their limited 
engagement with aspects of law in school subjects such as Modern Studies) of the nature of law and the 
core activities of the legal profession. This mental image can sometimes be irrevocably rooted in 
modernity. Since contemporary legal practice deals with the problems of (mainly) the living (or recently 
deceased), so the argument goes, it can be difficult to see what intellectual benefit legal history could 
have to someone wishing to practice modern law. Ulpian said nothing about blockchain, for example, 
nor did Sir James Dalrymple have any views on the ownership of cloned cells. Although the manner in 
which this statement is presented here is, of course, facetious, this point of view is aired more often 
than one would imagine and is indicative of a notion whereby the past is, well, “the past” and should 
stay there, like a set of paintings by great masters in an art gallery – there to be admired but never 
touched.  

As one’s engagement with the subject grows, one soon realises, however, that history is ever 
present in the study of contemporary law. More specifically, it is a powerful force that shapes legal 
change. Thus, while both the study and the practice of law may focus on contemporary legal rules, the 
shape (whether statutory or common law) of those rules is invariably determined by a long and complex 
historical process. In addition, the current configuration of a rule (whether rooted in statute or the 
common law) by no means renders the past development of that rule obsolete or unimportant. To that 
end, it is more accurate to describe both the study and practice of law as a series of conversations 
through time.5 And once this insight is grasped, the distinction between past and present becomes much 
more fluid in the mind of the scholar and practitioner of law. Furthermore, the “age” of a specific rule 
or doctrine becomes irrelevant. Whether a rule or doctrine is “old” or “new” is neither here nor there. 
What matters is whether it is good law – the ultimate arbiters of which, in most legal systems, are the 
courts. In Scotland, this matter has been settled definitely through precedent. Thus, in the House of 
Lords case McKendrick v. Sinclair (1972 SC [HL] 25/ 1972 SLT 110) it was ruled that the doctrines of 
the Scots common law do not fall into desuetude and must therefore, by implication, be presumed to 
exist unless they can be shown to have been changed or abrogated explicitly, while in the 2006 sheriff 

 
*Professor of Roman Law, University of Edinburgh.  
1 J Phillips, ‘Why Legal History Matters’ (2010) 41(3) Victoria University of Wellington Law Review 293–316. 
2 For a fantastic survey of the breadth and depth of the subject, see now MD Dubber and C Tomlins (eds), The Oxford 
Handbook of Legal History (New York, NY: OUP Oxford, 2018). 
3 RA Posner, ‘Past-Dependency, Pragmatism, and Critique of History in Adjudication and Legal Scholarship’ (2000) 67(3) 
The University of Chicago Law Review 573–606, 573. See also FF Schauer, Thinking like a Lawyer: A New Introduction to 
Legal Reasoning (Cambridge (Massachusetts); London: Harvard University press, 2012), 36. 
4 M Lobban, ‘Introduction: the tools and the tasks of the legal historian’ (2004) 6 Current Legal Issues 1, 2. 
5 PW Kahn, The Cultural Study of Law: Reconstructing Legal Scholarship (Chicago: University of Chicago Press, 1999), 45. 
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court case of Bennett and Robertson v. Strachan6, the court specifically pointed out that a breezy 
argument put to it along the lines of “times have changed” is insufficient to displace “old law”. 

The argument about “relevance” is not confined to the intellectual merits of legal history, 
though. Even if one were to accept that legal history is fundamental to a proper intellectual grasp of 
contemporary law, so the argument goes, it is of little relevance to anyone wishing to practice law. 
Compelling though this argument may seem, it is, in fact, highly questionable. The problem lies in the 
inherent ambiguity of the term “relevance” itself. Something is not “relevant” purely because it turns 
up regularly in the practice of law. Let us take an example. If one were to take, as a measure of 
“relevance”, the volume or regularity of the appearance of case law in a specific area of law, for 
example, then – at least in Scotland, but no doubt in most jurisdictions - vast swathes of the mandated 
law curriculum (both in public and private law) would undoubtedly struggle. In addition, if only those 
areas of law which generate a great volume of case law were taught in Law Schools, it would lead to 
hypertrophy of certain areas of law at the expense of others. This would, in turn, give rise to an 
unbalanced legal system which would undermine the rule of law – its central function.  

In addition, legal practice, important though it is, is not the sole nor even the primary function 
of the law degree. One cannot teach skills in the abstract without first teaching content. It is undoubtedly 
true that the law degree is a professional qualification designed to equip students for a career in the 
various branches of the legal profession. In a jurisdiction such as Scotland, however, where only roughly 
half of students graduating with a law degree go into legal practice, an excessive focus on the practice 
of law would be both foolish and, in the longer term, detrimental to the intellectual health of the 
jurisdiction as a whole. And it is precisely here that an appreciation of the history of law-teaching in 
Scotland becomes important. As Cairns and MacQueen have shown, the nineteenth-century statutory 
changes to law-teaching in Scotland were largely precipitated by a general dissatisfaction from the 
profession concerning the quality of Scottish law graduates.7 Inspired by the intellectual ideals of 
nineteenth-century German legal science, and in keeping with the civilian heritage of Scots law, the 
foundations were laid for the recognition of two separate yet connected pillars of legal education, 
namely the intellectual study of law on the one hand, and the practical skills required to practice law on 
the other. This is not an unimportant point. The ideal of German legal education, throughout the 
twentieth century, has been to create the “Volljurist”.8 This term, in essence, encapsulates the sum total 
of the purpose of German legal education. It conveys the idea that any law student who has successfully 
completed their legal training should have the same set of skills enabling them both to become a justice 
of the supreme court or a small-town practitioner.  

 The second source of pressure may be grouped under the term “judgement”. Although this term 
needs little explanation, it is, in fact, shorthand for a more complex notion, namely one of “progress” - 
a key idea in European intellectual history ever since the early-modern period, also enthusiastically 
adopted by proponents of the Scottish Enlightenment thereafter and used to justify historical change (in 
classical economics, for example, from barter to commerce).9 In many respects, this notion of progress 
still underlies much of modern thinking about law. Law is something to be “reformed” or “changed”.10 
This idea is, of course, not new. One only needs to look at the very first passages of Justinian’s Digest 
to see that to the Romans, too, “justice” was a “constant and perpetual desire”, rather than a destination 
in itself, but it is undoubtedly true that it has become a veritable war cry of modernity.11 And there lies 
the problem. Contemporary historiography has comprehensively dismantled the Enlightenment notion 
of “progress”.12 If there are any “laws” to history, it is that it does not progress in a straight line from 
past to present. In addition, “things do not always get better”, despite the catchy exhortations of the pop 

 
6 [2006] ScotSC 44.  
7 JW Cairns and HL MacQueen, Learning and the Law: A Short History of the Edinburgh Law School (Edinburgh Law 
School, 2002), sections III and IV. 
8 The practicalities of which are set out in the Deutsches Richtergesetz of 1961.  
9 DR Kelley, The Writing of History and the Study of Law (Aldershot, Hampshire; Brookfield, Vt.: Variorum, 1997), 
generally. 
10 PW Kahn, The Cultural Study of Law: Reconstructing Legal Scholarship (Chicago: University of Chicago Press, 1999), 
11. 
11 D. 1, 1, 10, pr Ulp. 1 reg. Iustitia est constans et perpetua voluntas ius suum cuique tribuendi. 
12 B Latour, We Have Never Been Modern (Cambridge: Harvard University Press, 2011), generally. 
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band, D:ream.13 These insights are important for students and practitioners of law. Looking at the law 
of the past, it is easy to cast a pejorative judgement and to paint our past as a litany of woe best neither 
spoken about nor used. But just as the present is not wholly positive, so the past is not wholly negative. 
It is, of course, undeniable that the sum total of human happiness has increased in the recent past. 
Furthermore, some ideas from the past deserve to be laid to rest – one might say this is the primary 
function of the judicature. Given that the legal profession is part of an ongoing conversation, across 
centuries, however, the past deserves to be treated with greater nuance. Above all, care must be taken 
not to rush to binary judgements (good/bad) without a thorough and considered scholarly investigation 
of the issue in light of its own contexts at the time, rather than our own. At the very least, we owe it to 
those who join the conversation after us. Who knows how our current attitudes to, for example, the 
environment or the treatment of animals, will be judged in future? 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
13 https://youtu.be/UwWfE4DAyao (accessed 29 April 2021). 
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DELVING INTO THE CONTROVERSY OF PERICULUM EST 
EMPTORIS: HAS THE ROMAN RULE OF RISK BEEN 

JUDGED TOO HARSHLY? 
 

Lea Meraku* 
 
A. INTRODUCTION 
B. THE LEGAL IMPLICATIONS OF PERICULUM EST EMPTORIS 
C. CONFLICTS WITH NATURAL LAW PRINCIPLES 
D. ISSUES ARISING IN THE PRACTICE OF THE RULE 
E. APPLICATION IN MODERN JURISDICTIONS 
F. CONCLUSION 

 
 
 

A. INTRODUCTION 
 

To say that the Roman view on the passing of risk has courted some controversy is likely an 
understatement. The rule, which the Romans formulated as perfecta emptione periculum est emptoris,1 
has been a recurring subject of debate in both civil and common law jurisdictions. Opinions on the rule 
range from completely in favour to vehemently against; one jurist has gone as far as deeming it a “stain 
on the badge of honour of the Roman lawyers”.2  

 
We begin with a discussion of the nature of the rule and its legal implications. Afterwards, this 

article will carry out a twofold analysis of the rule, examining its rationale and position in legal theory 
as well as problems that arise in practice. Finally, the rule’s position in the modern sphere will be 
considered, with a particular focus on the law of Scotland. These themes allow for a critical evaluation 
of the justifications for and rejections of the rule, as well as the reasons for its position today. Such 
discussion will endeavour to reveal that, despite its anomalous nature, there are well-supported 
arguments in favour of the proposition that periculum est emptoris is a far from nonsensical rule. 
Practical issues and a tendency to produce unforeseen consequences have, however, outweighed the 
value of its rationale. It thus appears that most jurisdictions have ultimately decided its controversial 
nature overshadows the merits of the Roman rule of risk. 

 
 

B. THE LEGAL IMPLICATIONS OF PERICULUM EST EMPTORIS 
 

As a prelude to analysis and evaluation of the rule, it is important to establish what it entails and its 
legal implications in order to subsequently understand its rationale. As stated in the relevant passage of 
Justinian’s Digest, the rule demands that from the moment a sale is perfected, any risk of damage 
incurred to the thing sold without blame on the part of either the seller or purchaser must be borne by 
the latter. To make a sale perfect, the parties must agree on the specific thing sold in terms of its nature 
and quantity; a price must be certain; and the sale must be subject to no condition: the essentialia.3 
Issues arise in cases of damage incurred by the thing in the period between the conclusion of the contract 
of sale and the transfer of ownership.4  

 

 
* LLB student, University of Edinburgh. 
1 A Watson (ed), Digest of Justinian (1998) D 18.6.8. 
2 R Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition (1996) 282. 
3 D 18.6.8. 
4 A Watson, The Law of Obligations in the Later Roman Republic (1984) 283. 
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As stated above, the risk of loss in Roman law falls on the purchaser as soon as the contract is 
made perfecta. There were exceptions where risk would remain with the vendor, including if the 
agreement had not been made binding due to disagreement on the essentialia, or if there was a condition 
in the contract which had yet to be fulfilled.5 Yet if the contract was absolute and without disagreement, 
the purchaser could only gain a remedy where the vendor had fraudulently presented the property as 
his, or where the damage was due to the vendor’s culpa.6 In these cases, the purchaser was fully 
redeemed. The exceptions regarding fraud and culpa raise an important point: the Romans recognised 
that unfair situations could arise from this rule in which remedies would have to be provided. Whether 
these exceptions were sufficient for the rule to be fair towards the purchaser as well as the seller is an 
underlying question in the analysis to follow. 

 
 

C. CONFLICTS WITH NATURAL LAW PRINCIPLES 
 

A prominent reason given for rejecting the rule of periculum est emptoris is its alleged conflict or 
incompatibility with principles of natural law. First among these is its blatant contradiction of res perit 
domino, where “the thing is lost to the owner”; a divergence which scholars have argued is unfair 
towards the purchaser.7 Because the seller has not yet delivered the thing at the time it is damaged, some 
claim that it is only fair that he is liable to compensate its price. This is an initially plausible 
interpretation, as it may seem fairer to “let the loss lie where it has struck” instead of placing it on the 
unsuspecting purchaser.8 However, the maxim of res perit domino does not cover the alienatory 
character of the sale stemming from the rights lost by the seller.  
 

Moyle argues that because the seller loses the right of legal action over the thing from the 
moment the sale becomes perfecta, the thing is deemed as belonging (in an untechnical sense) to the 
purchaser despite delivery not having occurred.9 Thus, even though ownership of the thing has not 
passed until conveyance, the seller no longer has the entitlements to the property he enjoyed before the 
sale was made perfect. The seller’s lost rights have also been prominently argued by Windscheid as a 
rationale for the rule’s tough penalty on the purchaser.10  Yet the strongest evidence for our purposes 
comes directly from the Digest: “Someone is regarded as ‘holding’ something ‘with him’ if he has an 
action over it; for something which can be claimed is held”.11 It follows that since the seller has lost the 
claim of action over the thing, the Roman view in a way no longer regards the thing as absolutely 
belonging to him, which weakens the seller’s position.  

 
 Another right lost by the seller comes from the corollary rule of benefit: from the moment the 

sale becomes perfecta, the purchaser is legally entitled to “any natural or civil fruits and other similar 
advantages, gains, or profits”.12  This consequence is further evidence that the seller’s claim over the 
thing is deteriorated from the moment the contract is perfect. The seller may still have a legal interest 
in the thing but holds “no further economic interest in it”.13 Conversely, the thing has become part of 
the purchaser’s economic domain as he now has the right to act on and receive benefits from it. 
Absolving the purchaser of any responsibility for a thing over which he has gained a variety of rights 
is therefore a disproportionate placement of liability, which strengthens the case for the rule of 
periculum est emptoris as an alternative solution.  

 
5 J. B. Moyle, The Contract of Sale in the Civil Law: With References to the Laws of England, Scotland and 
France (1892) 80. 
6 W. W. Buckland, A Text-Book of Roman Law: From Augustus to Justinian (1975) 494-495. 
7 H Grotius, J Barbeyrac and R Tuck, The Rights of War and Peace (2005) 745. 
8 Zimmermann, Obligations (n 2) 284. 
9 Moyle, Contract of Sale 91. 
10 B. Windscheid and T. Kipp, Lehrbuch Des Pandektenrechts (1997) 321. 
11 D 50.16.143. 
12 A. J. Kerr, The Law of Sale and Lease (1996) 214; D 19.1.13.10. 
13 R. Van Den Bergh, “Perfecta emptione periculum est emptoris: why all the fuss?” (2008) 4 South African Law 
Journal 623 at 625. 
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While the above-discussed divergence from res perit domino can be justified for the purposes 

of the rule of risk, the principle of bilaterality in sale is not easily reconcilable, making it perhaps the 
strongest argument against the rule. This principle asserts that once an obligation has become legally 
impossible, both parties are freed from performing it. The rule’s contradiction of this principle lies in 
the fact that, despite the seller no longer being able to deliver the thing and fulfil his side of the contract, 
the buyer’s obligation to pay the price for it does not cease. Natural law jurists such as Barbeyrac and 
Puffendorf take issue with this, viewing the departure from bilaterality as evidence that periculum est 
emptoris is unfair towards the purchaser.14 Interestingly, this principle has been argued differently by 
Pothier, who justified the rule by arguing that both parties are losing a right. He explains that the seller 
loses his right of property, which obliges him to deliver the thing the purchaser, while the purchaser 
loses the right he has to compel delivery of the thing to him.15 While a sound argument as to why the 
seller should not be liable, this explanation does not justify why the buyer who has also lost a right 
should have to pay. The logic of periculum est emptoris is weakened by the contract being perceived 
as a mutual obligation which should accordingly be extinguished on both sides, rather than one where 
the burden is left on the purchaser.16 Bilaterality of the contract of sale as a principle therefore presents 
the biggest challenge to the rule of risk.  

 
To conclude this portion of the analysis, various theoretical justifications show that, despite 

clashing with the bilaterality of sale, strong support remains for the rule of risk on the basis of the legal 
consequences of a sale made perfecta and the Romans’ perception of the rights lost and gained by the 
parties. The same cannot, however, be said for the consequences of its application in practice, which 
will be our next theme of discussion.  
 
 

C. ISSUES ARISING IN THE PRACTICE OF THE RULE 
 

Before analysing the consequences of the rule in practice, it is beneficial to provide context on its origins 
and intentions. Periculum est emptoris is strongly suspected to have its origins in the cash sale of ancient 
Roman law, a market transaction which was concluded inter praesentes.17 This information is relevant 
to our evaluation of the rule because such sales would be executed immediately, meaning risk and 
ownership would pass with no outstanding time remaining for damage or destruction to occur to the 
thing.18 As a result, cases where periculum est emptoris had to be put to use would have been infrequent. 
A further argument even suggests that there was no specific pattern or standard used by the Romans to 
deal with the passing of risk, meaning the law developed on a “casuistic ad-hoc basis”.19  
 

It is clear that the circumstances out of which periculum est emptoris arose are no longer 
applicable. The development of the executory contract has led to the majority of sale transactions 
leaving a period of time between conclusion of agreement and performance of obligation. This creates 
a need for standards of legal certainty and predictability, which are exactly the areas where periculum 
est emptoris falls short. When put into practice, the rule leads to inconsistent results which, despite its 
equitable intentions, hinder the maintenance of both standards. A full discussion of the importance of 
legal predictability and clarity is outside the scope of our analysis, but it can reasonably be asserted that 
there is a consensus among most jurisdictions that the law should be applied consistently and not 
contrary to what people expect.20 The inability of periculum est emptoris to ensure such effects in 
practice greatly damages its utility.  

 
14 S Williston, “The risk of loss after an executory contract of sale in the civil law” (1895) 9 HarvLRev 72 at 74. 
15 R J Pothier, A Treatise on the Contract of Sale; Translated from the French by L S Cushing (1988) 188-189. 
16 G Glover, “The end of the road for the Roman rule of risk in sale” (2012) 129 South African Law Journal 
650. 
17 Buckland, Text-Book (n 6) 487. 
18 Zimmermann, Obligations (n 2) 290. 
19 G MacCormack, “Alfenus Varus and the law of risk in sale” (1985) 101 LQR 573. 
20 A Watson, Legal Transplants: An Approach to Comparative Law (1993) 87. 
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The first damaging aspect is that a seller of res aliena will get his price if the thing perishes,21 

since “eviction from a non-existent thing is impossible”.22 Thus, although periculum est emptoris only 
applies in cases where damage was not due to the culpa of either party, it creates a loophole which gives 
an absolute pardon to the seller of res aliena. Second, in cases where the seller has sold to two 
purchasers successively, “he will, if the thing perishes, be able to recover both prices”.23 These 
unintended advantages the rule creates for the seller go against its very purpose of ensuring fairness for 
both parties to the sale.  

 
A counterclaim could come from Rabel’s findings that the Romans dealt with the allocation of 

risk according to the merits of each case, and as a result such situations ideally would have been 
avoided.24 Unfortunately, this explanation is not very convincing in a contemporary context, as the 
necessity for the application of the law to be reasonable and for the most part predictable leaves no 
space for each case to be considered on subjectively assessed merits, with the law changing based on 
specific situations. While the Roman rule of risk is intended to only apply where there is no fault on 
either party, its translation into practice may lead to consequences for the purchaser that are at best 
impractical and at worst erratic and inequitable.  

 
 

D. APPLICATION IN MODERN JURISDICTIONS 
 

No study of the Roman rule of risk would be complete without a consideration of the rule’s application 
in the twenty-first century and the way its attributes are understood by both civil and common law 
jurisdictions. For the purposes of this discussion, we will consider a variety of legal systems but will 
ultimately focus on the interpretation of the rule in Scots law. Despite there being jurisdictions that still 
maintain the rule in its entirety, notably South Africa,25 the majority of legal systems today no longer 
accept periculum est emptoris. Current English, French and German law all bring the doctrine of risk 
under the principle of res perit domino, meaning the risk remains on the seller until the thing is delivered 
to the purchaser.26 While the chronological development of the rule is not the focus of our question, it 
is helpful to reiterate that there seems to have been an increased awareness over time of the need for 
the law to be applied with some consideration for what is reasonably foreseeable by its subjects.27  

 
In the law of Scotland, the Roman rule of risk seems to have been the “dominant view” in the 

seventeenth century, despite being rejected by institutional writers such as Stair.28 Prominent among its 
supporters was Mackenzie, who believed that because the purchaser “had a guaranteed right to the 
goods… he bore the risk”.29 The matter culminated in the case of Sloans Dairies Ltd v Glasgow 
Corporation,30 where the property in a contract of sale between two parties had been damaged by fire 
through no fault of either. The Court of Session held that the risk passed to the purchaser from the date 
that he became entitled to the specific thing and was entitled to have it as it stood on the date of sale. 
The affirmation of the rule of risk in the decision was criticised.31 This response was mainly because 
the judges relied on the contributions of medieval jurists to the Corpus Iuris Civilis rather than on the 
Roman law itself; the former are intended only as supplementary sources providing rational 

 
21 F De Zulueta, The Roman Law of Sale: Introduction and Select Texts (1945) 34. 
22 D 21.2.21. 
23 De Zulueta, Roman Law of Sale 34. 
24 Zimmerman, Obligations (n 2) 282. 
25 Van Den Bergh (n 13) at 623. 
26 Watson, Legal Transplants (n 20) 84-87. 
27 Ibid. 
28 A L M Wilson, “Stair, Mackenzie and risk in sale in seventeenth century Scotland” (2009) 15 Fundamina 168 
at 170. 
29 Ibid at 173. 
30 Sloans Dairies Ltd v Glasgow Corporation 1977 SC 223.  
31 W Gordon, Roman Law, Scots Law and Legal History (2013) 175. 
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explanations. According to Gordon, this “tendency to confuse Roman law and civil law”32 has led to 
medieval sources being interpreted as fully authoritative, while they may depart considerably from 
Justinianic interpretations or intentions. Despite this criticism, however, the Sloans Dairies decision 
attests to the fact that the Scottish courts have not completely done away with the Roman rule of risk. 

 
It is evident that Scots law generally includes a mixture of the common and civil law regarding 

the passing of risk.33 However, it should be noted that periculum est emptoris no longer applies in cases 
of sale of moveables. Where heritable property is concerned, the Scottish Law Commission has deemed 
the rule a “trap for the unsuspecting purchaser who may face severe financial loss”,34 criticising its 
aforementioned negative implications for legal certainty. Furthermore, parties to written contracts have 
also commonly taken it upon themselves to avoid the rule by adding clauses in the contract to alter the 
timing of the passage of risk. While the Scottish courts have not completely rejected periculum est 
emptoris, it is therefore clear that support for the rule and its application has waned in light of the 
modern circumstances of contract. As in most other legal systems, it is increasingly avoided in practice 
as the law progresses.  

 
 

E. CONCLUSION 
 

Analysing the contentious rule of periculum est emptoris shows that its intentions and theoretical 
rationale are far from senseless, being justified by sound and equitable arguments from respected jurists 
as well as reasoning found in primary sources such as the Digest. The rule meets its demise, however, 
in the practical consequences it produces; the increasing complexity of contractual relations in the 
modern sphere continues to emphasise a need for legal clarity and predictability which the Roman rule 
of risk simply cannot provide. It cannot be disputed that the rule has showed impressive continuity and 
left a permanent imprint in the Roman emptio venditio sale as well as broader principles of contract. 
Nevertheless, it must be concluded that the venerable rule of periculum est emptoris gives rise to 
problematic practical issues which cannot be reconciled with the modern view and circumstances of the 
contract of sale.  

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 
32 Ibid. 
33 Gordon, Roman Law 176. 
34 Scottish Law Commission, Report on the Passing of Risk in Contracts for the Sale of Heritable Property 
(Scot Law Com No 127, 1990) para 3.3. 
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A. INTRODUCTION 

 
“Although mala fides may cut down a right, bona fides cannot establish a right” 

(Mitchells v Ferguson (1781) Mor 10296 at 10298 per Lord Braxfield). 
 
Lord Braxfield, in dismissing the role of good faith in an active capacity (“bona fides cannot establish 
a right”), is not alone. Other great minds in the field of property law have made similar observations. 
Professor Reid, on the transfer of ownership, has said that “good faith on the part of the transferee is 
irrelevant, as it usually is in property law”.1 Carey Miller does not seem to entirely disregard good faith, 
suggesting that it operates as a “control device” in preventing benefit from a wrongful position, but he 
has acknowledged that there does not seem to be a general concept of good faith in Scots property law,2 
as there is in contract law.3 

 
A study of good faith in Scots property law could nevertheless be very broad. Carey Miller 

distinguishes ten contexts in which good faith operates.4 This article will address the role of good faith 
in two of these contexts – the offside goals rule and good faith acquisition. These two areas have been 
chosen to offer insight on Lord Braxfield’s statement in the present day. Further, as they are exceptions 

 
*Law and Spanish LLB (Honours) graduate and tutor in Property Law (Ordinary), the University of Edinburgh. 
This article is a revised version of an Honours essay. The author would like to thank Professors Andrew Steven 
and David Fox for feedback on an earlier version. Errors and omissions remain my own. 
1 K G C Reid, The Law of Property in Scotland (1996) para 669. 
2 D L Carey Miller, “Good Faith in Scots Property Law” in A D M Forte (ed), Good Faith in Contract and 
Property Law (1999) 103 at 103 and 123-124. 
3 H L MacQueen, “Good Faith in the Scots Law of Contract: An Undisclosed Principle?” in A D M Forte (ed), 
Good Faith in Contract and Property Law (1999) 5 at 7. 
4 Carey Miller (n 2) at 104-123. 
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to general rules of Scots property law, they provide a useful starting point for analysis of the adequacy 
of the role of good faith. This article will be split into three substantive parts.  
 

Part B will examine the accuracy of Lord Braxfield’s comment and the role of bona fides and 
mala fides in the offside goals rule and good faith acquisition from a voidable title and from a non-
owner. It will show that Lord Braxfield was accurate in saying that mala fides can cut down a right, but 
that the second half of his statement is misleading to modern readers in denying the active capacity of 
bona fides. Bad faith cuts down a right in the sense that it prevents acquisition of a valid title when the 
offside goals rule operates. Good faith can be viewed as establishing a right insofar as it operates in an 
active capacity to perfect the title of a bona fide acquirer from a voidable title or from a non-owner. 
 

Since the offside goals rule and the rules for bona fide acquisition are exceptions to general 
rules of law, their justifications should be clear in order to ensure clarity and coherence. Thus, Part B 
will examine possible explanations for these exceptions, and it will be illustrated that there are no 
sufficiently coherent theoretical or principled bases. In the absence of a satisfactory theoretical or 
principled justification, it is argued that these good faith exceptions are instead policy-based.  
 

In Part C, the same areas of transfer will be examined from a comparative perspective, in order 
to draw out the policy objectives which the law on good faith should aim to achieve.  

 
Part D, referring to these policy objectives, will develop and analyse arguments for reforming 

the role of good faith in Scots property law. I will conclude that the role of good faith is satisfactory. 
Although it has been argued that its operation gives rise to legal uncertainty, this must be balanced with 
the achievement of other policy objectives.   

 
 

B. THE ROLE OF GOOD FAITH: BONA FIDES AND MALA FIDES 

 
(1) The offside goals rule (mala fides) 

 
Two general rules for derivative acquisition are prior tempore potior jure – first in time, first in right – 
and that a grantee is not bound by the personal obligations of his author.5 Thus, the act of delivery (or 
registration as the case may be) completes title. In the classic case of double sale, where Andrew 
receives delivery first from the transferor, he will be preferred to David, even where David’s contract 
of sale predates Andrew’s. Scots law does, however, permit an exception to these rules, labelling them 
with a football metaphor – what would otherwise be scoring is precluded by the player’s fault. Where 
Andrew is aware of David’s prior claim, or he did not take for value, then he will take title voidable at 
the instance of David.6 The rule has been well-known to Scots property law since the time of Stair.7 
According to Lord Kinloch in Morrison v Somerville,8 it applies to all kind of property, but reported 
cases have thus far been concerned with heritable property.9   
 

For our purposes, it is necessary to determine whether the offside goals rule can be attributed: 
(1) to a coherent theoretical or principled basis; or (2) to good faith cutting down a right, that is to say, 
cutting down entitlement to unimpeachable title. 
 

Institutional literature and early case law suggest that the basis of the rule against offside goals 
is in fraud. Stair takes the view that a transferee with knowledge of a prior claim participates in the 

 
5 Reid, Property at para 688. 
6 Reid, Property at para 695. 
7 Stair, Inst I.14.5. 
8 Morrison v Somerville (1860) 22D 1082 at 1089. 
9 Reid, Property at para 695. 
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“fraud of his author”.10 Lord Kinloch in Morrison, similarly, refers to the transferee as an “accomplice 
in the fraud”.11 However, Carey Miller observes that this basis for the offside goals rule is now 
unsatisfactory due to modern understanding of fraud.12  T B Smith explains this change convincingly, 
in that the meaning of “fraud” was adapted from a general term signifying mala fides, to a wilful act of 
deceit, in order to conform with English law.13  Thus, a modern explanation for the offside goals rule 
must be identified.  
 

Three further arguments have been put forward in support of a theoretical basis or principled 
justification: personal bar, the abstract system of transfer, and the publicity principle.  
 

The offside goals rule was characterised by Lord Gifford in Petrie v Forsyth as a form of 
personal bar,14 and has been followed by Professor Rankine in his analysis.15 The editors of Gloag and 
Henderson categorise the offside goals rule as personal bar by notice, explaining that a subsequent 
purchaser with actual or constructive knowledge of a third party’s prior claim “is personally barred 
from asserting, in a question with that third party, his author’s ostensible capacity to sell”.16 However, 
Professors Reid and Blackie observe that personal bar does not provide convincing justification for the 
offside goals rule due to the lack of inconsistent conduct by the second purchaser.17  
 

Carey Miller, on the other hand, argues that a “sophisticated analysis”18 of the rule reveals that 
it is a specific manifestation of the abstract system of transfer – a transferee in bad faith does not have 
the requisite intention to acquire good title, thus his right is voidable. Carey Miller’s explanation has 
been persuasively rejected by Professors Wortley19 and MacLeod.20 MacLeod critiques Carey Miller’s 
understanding of “intention” – preferring a construction based on intention to transfer – where a 
transferee and transferor have a mutual intention to transfer, then this is sufficient.   
 

On the other hand, Wortley seems to favour an explanation of the offside goals rule related to 
the principle of publicity.21 He suggests that, since the second purchaser is able to rely on the Land 
Register to obtain an unimpeachable title, they should not be able to use this constructive knowledge to 
disregard other actual knowledge they possess.22 However, the publicity principle is limited in 
providing justification, as MacLeod persuasively demonstrates,23 since registration is constitutive of the 
transfer, and the second purchaser would have the defence that, although they did know of the prior 
right, they also knew, from the Register, that the right was merely personal and not real.   
 

On this basis, perhaps a stronger explanation for the offside goals rule would be policy-based. 
Professor Rennie has argued that the rule against offside goals is an equitable rule.24 An indication that 
the good faith requirement is based on equitable considerations is perhaps found in that it also applies 
to second transferees ex titulo lucrativo – even if in good faith – because “equity will not assist a 

 
10 Stair, Inst I.14.5. 
11 Morrison (n 8) at 1089. 
12 Carey Miller (n 2) at 109. 
13 T B Smith, A Short Commentary on the Law of Scotland (1962) 838-839. 
14 Petrie v Forsyth (1874) 2 R 214 at 223. 
15 J Rankine, A Treatise on the Law of Personal Bar in Scotland (1921) 39. 
16 W A Wilson and A D M Forte (eds) Gloag and Henderson, The Law of Scotland (1995) para 3.12. 
17 E C Reid and J W G Blackie, Personal Bar (2006), 147-160. 
18 Carey Miller (n 2) at 110 
19 S Wortley, “Double Sales and the Offside Trap: Some Thoughts on the Rule Penalising Private Knowledge of 
a Prior Right” 2002 JR 291 at 312. 
20 J MacLeod, “The Offside Goals Rule and Fraud on Creditors” in F McCarthy et al (eds) Essays in 
Conveyancing and Property Law in Honour of Professor Robert Rennie (2015) 115 at 118-119 
21 Wortley (n 19) at 314. 
22 Wortley (n 19) at 314. 
23 MacLeod (n 20) at 116-118. 
24 R Rennie, “Marching towards equity – blindfolded” (2009) SLT (News) 187 at 187. 
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volunteer”.25 Since Scotland does not have a history of distinct equitable rules, equity might be better 
translated as the policy objective of fairness in Scots law.  
 

Since other theoretical and principled justifications can convincingly be rebutted, it is submitted 
that bad faith itself, for policy reasons, cuts down a right, or rather, entitlement to good title. The offside 
goals rule, insofar as it punishes transferees with knowledge of a prior claim by preventing them from 
acquiring good title, may be recognised as an instance of mala fides cutting down a right, to paraphrase 
Lord Braxfield. His Lordship is therefore accurate in the first part of his statement in Mitchells v 
Ferguson. However, as the following two examples will show, the second part of Lord Braxfield’s 
statement (“bona fides cannot establish a right” ) is misleading.  
 
(2) Bona fide acquisition of goods 
 
(a) Acquisition from a voidable title 
 
Another general rule for derivative acquisition is nemo dat quod non habet (hereinafter “the nemo dat 
rule”) – no one can transfer that which he does not own.26  However, as an exception to the nemo dat 
rule, Scots common law recognises that a transferee with a voidable title at the instance of the transferor 
can pass good title,27 as long as his title is not avoided. Section 23 of the Sale of Goods Act 1979 (herein 
after “SOGA”) codifies the position at common law.28 Stair notes that good faith has this consequence 
in the context of both heritable and moveable property.29 But it most commonly appears in cases of the 
sale of corporeal moveables.30 Conversely, where a third-party purchaser is in bad faith, they will not 
acquire a good title, but a voidable title, on the same basis as the seller – voidable at the instance of the 
original deprived true owner.  
 

Under this rule at common law (and as codified in section 23), good faith operates in an active 
capacity to perfect a title. Good faith therefore establishes a right, in the sense that it establishes an 
unimpeachable title in favour of a party who would, otherwise, not take such good title. Lord Braxfield’s 
statement is misleading as it seems to deny bona fides such an active role. 
 

Regarding possible theoretical bases for this rule, Carey Miller indicates that acquisition from 
a voidable title might be better interpreted as an instance of operation of the abstract system.31 The lack 
of justa causa – proper cause of conveyance – for example, due to fraud, results in a transferee taking 
a voidable title, but a title nonetheless.32 Thus, a transferee is able to pass title.  However, it is submitted 
that adherence to an abstract system of transfer does not adequately explain perfection of the third 
party’s title. If that is the only explanation then, logically, the defect in title would be maintained. It is 
good faith, for policy reasons, which cures the third-party’s title. Although taking for value is also 
necessary,33 Carey Miller points out that absence of value “does not per se preclude a state of mind 
consistent with the acquisition of ownership”.34 It is therefore submitted that good faith is the primary 
requirement, while taking for value is additional. It is the third party’s knowledge of the defect which 
makes the transferor’s title vulnerable to reduction and excludes the possibility of the former being in 
any better position than the latter. But where a transferee is unaware of the defect, his capacity to receive 
the thing and acquire a good title is unaffected.35 Therefore, acquisition of good title from a voidable 

 
25 Milroy v Lord (1862) 4 De GF & J 264. 
26 Erskine, Inst III.1.10, III.3.8. 
27 MacLeod v Kerr 1965 SC 253. 
28 Sale of Goods Act 1979. 
29 Stair, Inst IV.40.21. 
30 Reid, Property at para 672. 
31 Carey Miller (n 2) at 106. 
32 Reid, Property at paras 606-612. 
33 MacLeod (n 27) per LP Clyde at 257; Morrisson v Robertson 1908 SC 332, per Lord Kinnear at 338. 
34 Carey Miller (n 2) at 111. 
35 Carey Miller (n 2) at 106-107. 
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title at common law is an instance of bona fides, for policy reasons, operating in an active capacity to 
perfect a title.  
 
(b) Acquisition of a non domino 
 
SOGA also provides for cases of bona fide acquisition from a non-owner. Section 21(1) provides that 
an acquirer from a non-owner cannot acquire a good title “unless the owner of the goods is by his 
conduct precluded from denying the seller’s authority to sell.”  The third party relies on the apparent 
ownership of the seller and can therefore acquire ownership. On that basis, Professor Reid observes that 
this rule could be attributed to personal bar on the part of the owner, rather than attributing it to the 
good faith of a transferee.36 Indeed, it has been suggested that where an owner has voluntarily 
surrendered the goods to another person, he is precluded from denying the seller’s authority to sell.37  
However, in Benjamin’s Sale of Goods, it is argued that title transfers by statutory authority, “and not 
by a metaphorical title by estoppel”.38 Professor Reid draws the same conclusion – that under section 
21 acquisition from a non-owner is by statutory authority39 and not personal bar, the Scots law 
equivalent of estoppel.  Statutory authority might indeed provide an explanation for the statutory rule. 
However, there must be an explanation for statutory rules where they are exceptions to general 
principles of law. Such an explanation, in the absence of a satisfactory theoretical or principled basis, 
is perhaps policy-based. 
 

Sections 24 and 25 of SOGA each provide specific statutory exceptions to the nemo plus rule.40 
A third party may acquire from a non-owner – either the original seller still in possession (section 24) 
or a buyer in possession (section 25). The exceptions explicitly require the third party to be in good 
faith and “without notice”.  These provisions illustrate an instance of bona fides operating in an active 
capacity, in the same manner as the common law rule, to establish a right (unimpeachable title) on the 
part of a transferee. Any argument in favour of some other explanation for this result can be rebutted 
by the fact that SOGA regards the intention of the parties as the basis of transfer.41 If the transferee does 
not have the requisite intention due to his bad faith, then he does not acquire unimpeachable title. 
Indeed, Brown suggests that sections 24 and 25 are based, not on the English equivalent of personal bar 
– estoppel – but on the policy objective of protecting third-party purchasers in good faith.42 Professors 
Reid and Blackie appear to support this view, limiting their discussion on the sections since they “do 
not truly embody personal bar rules”.43  
 
(3)  Concluding part B 
 
The role of good faith in modern Scots property law is clearly stronger than Lord Braxfield suggested 
in 1781. While mala fides may, through the offside goals rule, cut down a right by preventing a 
transferee in bad faith from obtaining an unimpeachable title, bona fides operate in active capacities by 
perfecting the title of a good faith acquirer. The theoretical or principled justifications for the exceptions 
to general rules of property law examined are inadequate. It is therefore submitted that bad or good faith 
in itself, for policy reasons, operates to either cut down or establish a good title. What, then, are the 
policy reasons for attaching such significance to good faith? In order to identify these, the role of bona 
fides in other related jurisdictions will be analysed. 
 
 

 
36 Reid, Property at paras 672 and 680.   
37 Corporeal Moveables – Protection of the Onerous bona fide Acquirer of Another’s Property (Scot Law Com 
Consultative Memorandum No 27, 1976) paras 27 and 28.  
38 A G Guest and E P Ellinger (eds) Benjamin’s Sale of Goods (2002) para 7.007. 
39 Reid, Property at para 680.  
40 But note that such exceptions were not created by the Sale of Goods Act; they existed under ss 8 and 9 of the 
Factors Act 1889 c.45 52 and 53 Vict. 
41 Sale of Goods Act 1979 s 17(1). 
42 R Brown, Notes and Commentaries on the Sale of Goods Act 1893 (1895) 117-118. 
43 Reid & Blackie, Personal Bar at para 11.25. 
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C. BONA FIDES AND MALA FIDES FROM A COMPARATIVE PERSPECTIVE 

 
Detailed examination of other jurisdictions is outwith the scope of this article. Those selected for 
comparison are restricted but aim to provide useful insight. South Africa, also a bijural system, is often 
used as a comparator for Scots private law and recognises a doctrine similar to the offside goals rule. 
As close trading partners with Scotland and the UK, European systems are examined in relation to bona 
fide acquisition of goods. 
 
(1)  The South African doctrine of notice (mala fides) 
 
Unlike what seems to be the position in Scotland, South African authorities attach significance to the 
role of good faith. Silberberg and Schoeman’s The Law of Property confirms that good faith 
requirements operate as a general principle of law – that one cannot benefit from one’s own bad faith 
(nemo ex suo delicto meliorem suam conditionem facere potest). This principle “operates in the law of 
property to the same extent as it governs every other sphere of the law”.44  
 

Similar to the Scots law rule against offside goals, South Africa employs the “doctrine of 
notice”.  Where a person acquires a real right for value with notice of a prior personal right granted by 
his predecessor in title to another, the real right is invalidated.45 In this respect an important difference 
between the South African and Scots rules can be observed – in the former, the bad faith of the acquirer 
makes his title void, whereas in Scotland, it makes his title voidable at the instance of holder of the prior 
personal right. The importance of this difference cannot be understated, as will be explained below in 
Part D.  
 

The South African rule differs again in that actual knowledge of the prior personal right is 
required to bring the doctrine of notice into operation, the negligent disregard of a prior personal right 
does not,46 whereas in Scots law, mere constructive knowledge will suffice for the offside goals rule to 
apply.  
 

Again unlike Scots law, the explanation for this South African good faith rule appears clear. As 
in Scotland, fraud was a traditional basis for the rule, but current justification for the doctrine of notice 
in South Africa is “the protection of the personal right against the unlawful act of the acquirer of a real 
right”.47  Thus, the doctrine of notice is a good faith exception not with a theoretical basis, but justified 
by the policy objective of fairness. 
 
(2)  Bona fide acquisition in European legal systems  
 
The protection afforded to a good faith acquirer who takes from a person he mistakenly considers to be 
entitled to transfer varies across European jurisdictions between two historical extremes: Germanic law 
and Roman law.48 The position under the former was that the acquirer was always protected, except if 
the thing was stolen, and conversely under the latter, the acquirer received no protection, adhering to 
the nemo dat rule.49 An examination of European rules on good faith acquisition reveals their underlying 
policy objectives.  
 

For equitable reasons, or in the interests of fairness, it could be argued that an innocent buyer 
should be protected from the culpability of his seller. Of course, fairness is also at issue when depriving 

 
44 G Muller et al (eds) Silberberg and Schoeman’s The Law of Property, 6th edn (2019) para 5.4. 
45 Muller et al, Silberberg and Schoeman at para 5.4. 
46 Muller et al, Silberberg and Schoeman at para 5.4.2. 
47 Muller et al, Silberberg and Schoeman at para 5.4.2. 
48 A Salomons, “How to Draft New Rules on the Bona Fide Acquisition of Movables for Europe: Some 
Remarks on Method and Content” in W Faber and B Lurger (eds) Rules for the Transfer of Movables: A 
Candidate for European Harmonisation or National Reforms (2008) 141 at 142. 
49 Salomons (n 48) at 143. 
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a rightful owner of his property, protected as his as a fundamental right under Article 1, Protocol 1 of 
the European Convention for the Protection of Human Rights. 50  Rules on bona fide acquisition perfect 
a good faith transferee’s title, therefore a claim to recover the property may be lost. Thus, a balancing 
of interests – that of a bona fide acquirer and that of the deprived owner – is necessary. European legal 
systems have adopted different rules in order to achieve a balance. For example, a common exception 
to protection of a bona fide acquirer is for stolen goods, perhaps reflecting the idea that the owner was 
deprived unfairly, through no fault of his own, hence his interest should be prioritised. Belgian, Danish, 
Dutch, French, German, Greek, Spanish, Swede, Swiss and Scots law all provide for this exception.51 
Furthermore, some of these jurisdictions have established limitations on the time in which the owner 
can revendicate his property, ranging from six months in Sweden to five years in France.52  It is 
submitted that such a limitation would be effective in achieving a balance between the conflicting 
interests, since a bona fide buyer seems to have a greater interest in property where a deprived owner 
fails to take action to reclaim it.  Apart from the exception for stolen things, there are other rules which 
aim to achieve a balance of interests. In Sweden, in any case, a deprived owner can pay a good faith 
acquirer market value or the purchase price.53 In Italy, they can claim compensation for damage or loss 
from a wrongful owner.54 
 

Salomons has suggested that since there are conflicting interests in good faith acquisition (that 
of a deprived owner and that of a bona fide acquirer), this equates to moral indifference, and a drafter 
considering the law on bona fide acquisition should therefore prioritise economic concerns.55  
 

Jurisdictions which are particularly strict regarding good faith acquisition might permit it within 
the course of business. The Czech and Slovak Civil Codes do not allow for bona fide acquisition. 
However, under their Commercial Codes, a bona fide purchaser may acquire ownership from a non-
owner seller.56 Thus, good faith acquisition is permitted when it occurs within a business relationship. 
It can be deduced that since it is only permitted in a commercial context, the rules aim to protect trade 
– for protecting good faith buyers minimises the risks for market participants and thus ensures the 
negotiability of goods.  Indeed, in Salomons’ view, bona fide acquisition in Europe originated for 
economic reasons: “as mercantile interests in the larger trade centres were translated into caselaw 
favouring bona fide acquirers over dispossessed owners, and this caselaw was subsequently 
incorporated into legislation”.57 He suggests that the difference across the European jurisdictions might 
be a result of the varying importance of protection of trade to the economy. However, Salomons points 
out that when observing his Continuum – a chart listing Europeans jurisdictions in order of protection 
afforded to a bona fide acquirer – a clear pattern cannot be observed. It would be logical if countries 
reliant on trade afforded the most protection to a bona fide acquirer, and agriculturalist states provided 
the least. However, this does not seem to be the case. This trend, or rather lack thereof, indicates that 
protection of trade is not the only explanation for allowing good faith acquisition. Perhaps 
considerations of fairness – protecting the interests of the honest purchaser and balancing those of the 
deprived owner – are equally relevant. 

 
(3)  Concluding part C 
 
An examination of the doctrine of notice in South Africa and of bona fide acquisition in European legal 
systems reveals that good faith rules aim to achieve the policy objectives of fairness and protection of 
trade. For public policy reasons, the law should also be certain and coherent. It is now necessary to 

 
50 Protocol 1 to the European Convention for the Protection of Human Rights and Fundamental Freedoms 
[1952] Council of Europe ETS 9. 
51 Salomons (n 48) at 142. 
52 Salomons (n 48) at 142. 
53 Salomons (n 48) at 142. 
54 B Lurger and W Faber, Acquisition and Loss of Ownership of Goods (2011) 910. 
55 Salomons (n 48) at 148. 
56 Lurger and Faber, Acquisition and Loss at 903 and 905. 
57 Salomons (n 48) at 142. 
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consider whether the role of good faith in Scotland currently achieves these objectives, in order to 
conclude whether good faith should be given a greater role. 
 
 

D. REFORMING THE ROLE OF GOOD FAITH? 

 
(1)  The offside goals rule and fairness  

 
It has been argued that the rule against offside goals is unsatisfactory insofar as it relates to registrable 
rights in heritable property. Indeed, in its Report on Land Registration, Volume 1, the Scottish Law 
Commission considered arguments for abolishing it, on the suggestion that it could be replaced by the 
system for advance notices,58 introduced in part 4 of the Land Registration etc. (Scotland) Act 2012.59 
Prior to registration of a disposition, such notices entered on the Land Register, with the authorisation 
of the prospective granter of the disposition, give the grantee a thirty-five-day period where he is 
protected against other entries and registrations.60  
 

Those in favour of its abolition suggest that the offside goals rule makes the law less clear and 
certain because it casts doubt on the distinction between personal and real rights which underpins Scots 
property law, and because it is fact-specific and poses evidential issues. 
 

In Silberberg and Schoeman’s The Law of Property, it is suggested that the application of the 
“doctrine of notice” – the South African rule equivalent to the Scots offside goals rule – calls into 
question the distinction between personal and real rights, because the prior personal right is protected 
in such a way that it “acquires limited real effect”.61 Van Vliet has persuasively refuted this argument, 
suggesting that the distinction might be so called into question where a transfer of ownership is seen as 
“relatively void”.62 For example, where property is sold under market value in defraud of creditors, the 
result in many legal systems would be that the transaction is void against the creditors, but valid against 
everyone else. In Scotland, the rules on transactions in defraud of creditors, in section 207 of the 
Insolvency Act 198663 and section 98 of the Bankruptcy (Scotland) Act 2016,64 do not have this effect. 
On reading these provisions, the transfer takes place, but title is voidable at the instance of creditors. 
Thus, the transfer is not “relatively void”. Professor Reid confirms that Scots property law, following 
the Roman Quiritary ownership, is unititular in nature.65 Unlike English common law,66 Scots law does 
not recognise relativity of title.  Therefore, the distinction between real and personal rights is not 
endangered. 
 

In this regard, it is important to highlight the difference in Scots and South African Law 
mentioned in Part C. The offside goals rule does not invalidate the transfer, it only renders a mala fide 
acquirer’s title voidable, whilst the doctrine of notice does invalidate it. Thus, in Scotland, fairness is 
ensured by allowing the innocent prior purchaser to challenge the transfer, without calling into question 
the abstract nature67 of the transfer process and legal certainty. 

 

 
58 Report on Land Registration, Volume 1 (Scot Law Com Report No 222, 2010) paras 14.61-14.66. 
59 Land Registration etc. (Scotland) Act 2012.  
60 K G C Reid and G L Gretton, Land Registration (2017) para 10.3. 
61 Muller et al, Silberberg and Schoeman at para 5.4.2. 
62 L P W van Vliet, Transfer of Moveables in German, French, English and Dutch Law (2000) 29.  
63 Insolvency Act 1986. 
64 Bankruptcy (Scotland) Act 2016. 
65 Reid, Property para 603. 
66 D Fox, “Relativity of Title at Law and in Equity” (2006) 65 C.L.J. 330 at 335. 
67 Both Scotland and South Africa adhere to an abstract system: S Bartels, “An Abstract or a Causal System” in 
W Faber and B Lurger (eds), Rules for the Transfer of Movables: A Candidate for European Harmonisation or 
National Reforms (2008) 59 at 60; T B Smith, Law of Scotland (n 13) at 539; Reid, Property at paras 608-612; 
D L Carey Miller with D Irvine, Corporeal Moveables in Scots Law (2005) paras 8.06-8.10. 
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On the other hand, Professor Rennie has argued that the scope of the offside goals rule has been 
extended too far in Rodger (Builders) Ltd v Fawdry,68 in a way unjustified by the principles of Scots 
law, giving too much weight to considerations of fairness, to the detriment of legal certainty.69   
 

It is agreed that a benefit of abolishing the offside goals rule, with advance notices established, 
would be its objectivity. The good or bad faith of a third-party would be irrelevant. This would solve 
two problems: the evidential problem (there would be no need to prove a person’s state of mind) and 
the quantum problem (what is the exact level of knowledge required to put a person in bad faith?) which 
depend on the circumstances, making the law uncertain. Lord Gifford, in Petrie v Forsyth, suggested 
that the relationship between the parties could be relevant: “the relationship of the parties must be such 
as to make it the duty of the second purchaser to communicate with the first purchaser so as to give him 
an opportunity of completing his title”.70 In Rodger (Builders),71 the Second Division held that there 
was a duty upon a second purchaser who knew of a prior contract to inquire into its nature, and not to 
rely on assurances of the seller that the prior contract had been terminated. Relevant in this case was 
that the prior contract was used as a basis for the new one,72 so the second purchaser had intimate 
knowledge of the agreement, and that he was in haste to complete title by registration before the first 
purchasers could assert their rights.73  
 

There are, therefore, clear benefits in abolishing the offside goals rule insofar as it applies to 
registrable property rights. But would it be worth the cost? As Professors Reid and Gretton show, the 
offside goals rule and system of advance notices are not identical.74 The offside goals rule has the benefit 
that it is not limited in time, whereas the advance notices system only gives a protective period against 
third parties for thirty-five days.75 Indeed, the Scottish Law Commission decided against recommending 
abolition of the offside goals rule because it would “be to take away a common law protection, without 
replacement, in some types of case”.76  It therefore seems that their decision was one based on fairness, 
perhaps to the aggrievement of Professor Rennie, but is submitted that this was the correct decision, 
and for the correct reasons.  
 

Where fundamental principles of property law are not called into question, legal certainty is not 
endangered to the point of extinction. In such circumstances, it is not only appropriate, but also 
necessary, for those considering law reform to give weight to fairness. Complete objectivity is 
undesirable as it would result in a limitation of protection for deserving parties. It must be permitted for 
the law, to a degree, to remain dependent on the facts.  
 

The current system – the offside goals rule at common law and the statutory system of advance 
notices – provides for two methods of protection against third parties. One method entails less evidential 
and factual risk, whilst the other gives longer protection. The availability of both, it is argued, provides 
a balance between legal certainty and fairness. Thus, the current role of good faith, insofar as it applies 
to the application of the offside goals rule, is satisfactory.  
 
(2)  Bona fide acquisition: fairness and protection of trade 
 
As T B Smith observes, where there is competition between a deprived owner and a bona fide purchaser, 
“the law cannot do justice to each”.77  Indeed, the unfairness of the rules on good faith acquisition, in 

 
68 Rodger (Builders) v Fawdry 1950 SC 483. 
69 Rennie (n 24) at 192. 
70 Petrie (n 14) at 223. 
71 Rodger (Builders) (n 68). 
72 Rodger (Builders) (n 68) at 500. 
73 Rodger (Builders) (n 68) at 500. 
74 Reid and Gretton, Land Registration at 193-194. 
75 Land Registration etc. (Scotland) Act 2012, s 58(1). But note the temporary extension of the protection period 
under the Coronavirus (Scotland) Act 2020 Sch 7 para 16. 
76 Scottish Law Commission, Report on Land Registration (n 58) para 14.64. 
77 T B Smith, Property Problems in Sale (1978) 146. 
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depriving the holder of a claim to recover property to the benefit of the purchaser, appears its greatest 
criticism. The benefits of such rules must outweigh the detriment to the deprived owner. That is to say, 
a bona fide purchaser’s interests must be worthy of priority and preferring him must be necessary to 
protect trade. 
 

Where an owner has been careless or negligent in the custody of their property or is voluntarily 
dispossessed, and a purchaser’s good faith is certain due to their reliance on a seller’s possession, the 
issue of balancing interests is easier. The owner is, to an extent, to blame for what occurs and therefore 
the bona fide acquirer’s interest should be prioritised. On the other hand, where the thing has been 
stolen, the true owner has an imprescriptible right to recover it.78 The stolen things exception, it is 
submitted, achieves a fair balance of conflicting interests. In cases where a property has not been stolen, 
a bona fide purchaser’s interest should take priority in order to protect trade. 
 

The economic importance of allowing bona fide acquisition is persuasively explained by van 
Erp: “in day to day business a buyer should be allowed to rely, if justified on the outward appearance 
that a seller is also the owner, to safeguard ordinary commercial dealings. If the original owner could 
always reclaim the right of ownership, this could jeopardise commerce and would affect various third 
parties in good faith.”79 
 

This analysis, however, appears to presuppose that the seller is in possession in order for the 
buyer to reasonably rely on his authority to sell. As Salomons insightfully observes, this poses a problem 
in the context of online transactions,80 in which case there is no direct contact between the seller and 
buyer, and so possession by the seller is irrelevant to the buyer. Therefore, another means of measuring 
the good faith of the buyer is necessary.  
 

Salomons indicates that the buyer’s good faith could be measured based on compliance with a 
duty to inquire into the authority of the transferor and to exercise “the observance and attentiveness of 
a regular market participant”.81 There are two flaws in this suggestion. Firstly, a “regular person test” 
is unsatisfactory from the point of view of legal certainty, and is more reconcilable in Scotland with the 
law of negligence than of property. Secondly, given the wide variety of online sellers, it is submitted 
that a duty of inquiry will not suffice. For instance, there is a difference between the apparent authority 
of an established online retailer, like Apple, and that of a used-goods auction site, such as eBay.  
 

Under Scots law, in the absence of a rule to the contrary, bona fide acquisition from a voidable 
title is presumed to apply to online sales as it would to offline transactions. With the rise in online 
transactions, both in a retail82 and corporate83 contexts, the relevance of this issue should not be 
underestimated.   
 

Faced with these issues, there are options for reform. Perhaps the adoption of a general standard 
of good faith required for bona fide acquisition, such as that in the Draft Common Frame of Reference 
(“DCFR”),84 would make the law clearer and more certain – in making the standard of good faith more 
objective, egalitarian and easier to measure. Under the DCFR, provided that some other requirements 
are met,85 a purchaser can acquire ownership from a non-owner provided he “neither knew nor could 

 
78 Prescription and Limitation (Scotland) Act 1973 Sch 3(g). 
79 J H M van Erp, European and National Property Law: Osmosis of Growing Antagonism? Sixth Walter van 
Gerven Lecture (2006) 16. 
80 Salomons (n 48) at 150-154. 
81 Salomons (n 48) at 152. 
82 G Black (ed) Business Law in Scotland (2019) para 7.03. 
83 Office for National Statistics, “E-commerce and ICT activity, UK: 2018” (2019), available at 
https://www.ons.gov.uk/businessindustryandtrade/itandinternetindustry/bulletins/ecommerceandictactivity/2018
. 
84 C Von Bar and E Clive (eds) Principles, Definitions and Model Rules of European Private Law: Draft 
Common Frame of Reference, Volume 5 (2009) VIII.-3.101. 
85 Draft Common Frame of Reference (n 84) VIII.-3.101(1)(a)-(c),(2),(3). 
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reasonably be expected to know that the transferor had no right or authority to transfer ownership of 
the goods at the time ownership would pass”.86 It is, thus, for a transferee to prove the existence of facts 
which make it so that he could not have reasonably been expected to know of a transferor’s lack of 
authority.87 This provision clarifies what has previously been a source of doubt in measuring a 
purchaser’s good faith: whether the purchaser must believe that the seller owns the goods or merely has 
authority to sell them. Under the DCFR, he may do either. Additionally, the rule seems to create a strict 
standard of good faith, with the formula “could reasonably be expected to know” ruling out any 
negligence on the part of the purchaser. This strictness will assist in balancing the conflicting interests 
between a deprived owner and good faith purchaser.  However, the rule does not make clear whether a 
duty of inquiry on the purchaser exists. It seems that this is left to be decided by the courts, on the facts.  
 

Another option would be abolishing the rules on bona fide acquisition and establishing, 
legislatively, positive prescription for title to moveables. Where a person meets the requirements 
applicable to acquiring a right in land (in section 1(1) of the 1973 Act and at common law), then it is 
prescription that will cure their title. This approach would have the benefit of safeguarding the interests 
of a deprived owner, but to the detriment of a good faith purchaser who would receive protection 
immediately under the rules on bona fide acquisition, and who – as has been established – merits 
protection, sometimes more than a deprived owner. There are other aspects of this approach which 
would be problematic, leaving aside the role of registration.  
 

The first would be establishing a prescriptive period. Logically, since moveables are more 
quickly and easily transferred, the period should be longer to protect the interests of a deprived owner. 
But how long? Would the ten-year period applicable to creating the right of ownership in heritable 
property88 be appropriate given the brevity of the lifespan of moveables?  
 

Secondly, at common law there is a requirement for positive prescription of rights in land which 
can be expressed as nec precario. As Peterson has shown,89 the courts and authors have struggled to 
find a uniform interpretation of this requirement and its application to moveables would make matters 
much less clear and certain than under the current rules on bona fide acquisition.  

 
While detailed consideration of the project is outwith the scope of this article, it should be noted 

that the Scottish Law Commission has examined the possibility of legislatively establishing positive 
prescription for moveables.90 It recently recommended its adoption to cure the lack of certainty of title 
to corporeal moveables arising where possession and ownership are separated, with no possibility of 
possessor acquiring title over time.91  However, in the interest of protecting ownership, the Commission 
would require a prescriptive acquirer to be in good faith and not negligent.92 It is suggested that, rather 
than clarifying the position, the subjective good faith requirement would lead to further complexities in 
transfer by necessitating inquiries into a possessor’s state of mind. Ownership could perhaps be 
sufficiently protected by other means, such as a longer prescriptive period, and providing exclusions 
(for example, stolen goods).  
 
(3)  Concluding part D  
 
Both the offside goals rule and the rules on bona fide acquisition in Scots law serve legitimate policy 
objectives (fairness and protection of trade), though some argue to the detriment of legal certainty. It is 

 
86 Draft Common Frame of Reference (n 84) VIII.-3.101(1)(d). 
87 Draft Common Frame of Reference (n 84) VIII.-3.101(1)(d). 
88 Prescription and Limitation (Scotland) Act 1973, s 1(1). 
89 A Peterson, “The Positive Prescription of Servitudes in Scots Law” (DPhil thesis, The University of 
Edinburgh, 2016) ch 7. 
90 Discussion Paper on Corporeal Moveables – Usucapion or Acquisitive Prescription (Scot Law Com DP No 
30, 1976); Discussion Paper on Prescription and Title to Moveable Property (Scot Law Com DP No 144, 
2010); Report on Prescription and Title to Moveable Property (Scot Law Com Report No 228, 2012). 
91 Report on Prescription (n 90) para 2.15. 
92 Report on Prescription (n 90) paras 3.4 – 3.6. 
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submitted that a satisfactory balance between the conflicting objectives – fairness and protection of 
trade on one hand, and legal certainty on the other – has been reached. Firstly, the legal uncertainty 
produced by the rules is less severe than has been suggested by some commentators, and secondly, 
fairness and protection of trade are objectives which merit conservation.  
 
 

E. CONCLUSION 

 
(1) What is the role of good faith in the transfer of corporeal property?  
 
Good faith plays a significant role in the transfer of corporeal property in Scots law. Mala fides, under 
the offside goals rule, can prevent a successor from taking unimpeachable title, while bona fides, under 
the common law and statutory rules on good faith acquisition, can establish unimpeachable title in 
favour of a purchaser, who would otherwise take either no title or a voidable one.  Thus, on one hand, 
Lord Braxfield’s statement is an accurate assessment – mala fides can cut down a right, in the sense of 
precluding good title. On the other hand, his statement that “bona fides cannot establish a right” is 
misleading. Bona fides, whilst they cannot create a right in property “from thin air”, can operate in an 
active capacity in perfecting the title of a purchaser in good faith.  
 
(2) Should good faith be given a greater role? 

 
The rules on good faith, as observed by a comparative survey, serve mainly to achieve two main policy 
objectives: fairness and protection of trade. Good faith should continue to play a significant role in the 
transfer of property in Scotland. Regarding the offside goals rule, in the interests of fairness, a party 
who acts in bad faith should not be able to benefit from it. Legal certainty is not endangered in such a 
way that would call for abolishing it. Similarly, the rules on bona fide acquisition are fair in protecting 
an honest party who takes ex titulo oneroso and limitations imposed achieve a balance of interests 
between them and a deprived owner. Moreover, given the economic benefits, maintaining bona fide 
acquisition in Scots law is essential for ensuring that Scottish trade can compete with European 
jurisdictions – an objective particularly important in such times of economic uncertainty.  That said, the 
role of good faith should not be extended beyond the current law, due to the risk that it would 
disproportionately affect legal certainty.  
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“A WORKMAN THAT NEEDETH NOT TO BE ASHAMED”:1 
BONA FIDES IN SPECIFICATION 
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A. INTRODUCTION 
 
Private law is usually unconcerned with a party’s ‘good faith’.2 In the context of property law more 
specifically, Lord Braxfield once said that the concept has no role whatsoever in establishing real 
rights.3 But this view, now some 200 years old, is an overstatement when considered against the law as 
it stands now:4 it may be fair to say that the concept is not generally relevant to issues that arise in the 
law of property5 but it is not wholly redundant. Reference to the fact that a party was in good faith 
appears in a wide variety of property law contexts.6 This short article will explore one such context: the 
acquisition of ownership through specification. 
 

This article will begin with an outline of the law of specification. It will trace its roots to the 
Roman Law and subsequent adoption by the institutional writers through to its modern position in Scots 
law. We will then examine the view that only a party who manufactures the new item in the honest, 
though of course mistaken, belief that he had a right to do so may obtain ownership. A worker with 
reason to be “ashamed”, that is, one who knew that the materials belonged to another but proceeded 
with the manufacture anyway, will be left empty-handed. Indeed, there is Inner House authority in 
favour of such a requirement for good faith.7 However, the relevant dicta are not supported by the 
authorities upon which the court relied and were also expressed obiter. Scots law is, at best, equivocal 
on a requirement for good faith here and at a crossroads as to what position to take on the issue. We 
will then consider the position in three other jurisdictions which might be taken to represent our 

 
* Fourth year LL.B. Student, University of Edinburgh. I am grateful to Professor Andrew Steven for his 
encouragement. 
1 2 Timothy 2:15. King James Version. 
2 J C Sonnekus, “Property Law on the Threshold of the 21st Century”, in G E Van Maanen and A J van der Walt 
(Eds), Property Law in South Africa: Some aspects compared with the position in some European Civil Law 
systems – the importance of publicity (1996) 285 at 286. 
3 Mitchells v Ferguson (1781) Mor 10296 at 10298 per Lord Braxfield: “Although mala fides may cut down a 
right, bona fides cannot establish a right”. 
4 For one example where good faith clearly does go towards establishing a right in rem, see the Land 
Registration etc. (Scotland) Act 2012 s 86. 
5 K G C Reid, The Law of Property in Scotland (1996) para 669. 
6 D L Carey Miller, “Good Faith in Scots Property Law” in A D M Forte (Ed), Good Faith in Contract and 
Property Law (1999) 103ff identifies ten such areas of Scots property law. 
7 McDonald v Provan (of Scotland Street) Ltd 1960 SLT 231. 
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‘options’: a requirement for good faith; a ‘promotion’ of good faith; or its irrelevance. It will then be 
argued that we ought not give good faith any role when allocating ownership. Such a move, in light of 
how bona fides relates to the conceptual basis of specification, is doctrinally untenable. Moreover, there 
are strong reasons of policy that militate against this. It should play no role in this enquiry. 

 
 

B. SPECIFICATION 
 
(1) Context 
 
Specification is the acquisition of ownership of a “new species”8 made by one party from materials 
belonging to another, that are different in kind from the ultimate finished product.9 What constitutes a 
new thing is ultimately a factual analysis that depends on the circumstances of each individual case,10 
but this article is not concerned with that issue. Rather, assuming there is a new thing, this article will 
focus on how ownership is allocated as between the workman and the owner of the materials, and 
specifically whether the former’s good faith is relevant to this enquiry. Where these parties have made 
an agreement in advance as to what to do with the new item there is no issue.11 But where they have 
failed to do so the law must step in to allocate ownership. This will arise where the maker has acted in 
the mistaken belief that he had the right to (that is, in good faith) or where he took the materials knowing 
they belonged to another but manufactured the new item anyway (that is, in bad faith). Finally, we 
should note that specification is an ‘original’ mode of acquisition12 whereby the source of ownership 
depends on the actual making itself, at least in the cases when the maker does acquire title, and not on 
any transfer.  
 
(2) Reducibility 
 
So, ad fontes. The allocation of ownership here has long been a contentious issue.13 In Roman times, it 
was the subject of a now famous dispute between the two schools of Roman jurists, the Proculians and 
the Sabinians.14 The Proculians took the view that the maker of the item should become owner because 
it was a new thing that “previously belonged to no-one”.15 On the other hand, the Sabinians thought that 
the owner of the materials should become owner because it could not have come into being without 
“the precedent existence of the materials”.16 By the time of the Emperor Justinian, Roman Law came 
to adopt a “media sententia”17 whereby ownership was allocated on the basis of reducibility: if the new 
item could be reduced to the materials of which it was made, ownership went to the owner of those 

 
8 See: Stair, Inst II.1.41; Erskine, Inst II.1.16; Bell, Prin §1298 (4th Edn 1839). 
9 Reid, Property para 559. See also, for a comprehensive discussion of the issue, D L Carey Miller and D Irvine, 
Corporeal Moveables 2nd Edition (2005) Chapter 4. 
10 Stair, Inst II.1.41 gives, inter alia, the examples of wine made from grapes and cloth from wool, but also 
points out that mere dyeing of wool is insufficient to constitute a “new species”. 
11 On this point see Carey Miller & Irvine, Corporeal Moveables para 4.03. 
12 Reid, Property para 539. 
13 In Wylie and Lochhead v Mitchell (1870) 8 M 552 at 561, Lord Ardmillan said that to undertake an analysis 
of this issue is like entering a ‘Sirbonian Bog’. The Scottish Law Commission Consultative Memorandum on 
Corporeal Moveables: Mixing, Union and Creation (Scot Law Com No.28, 1976) attributes this reference to 
Milton’s ‘Paradise Lost’. 
14 Gai Inst 2.79. 
15 D 41.1.7.7. Gaius, Common Matters or Golden Things, book 2. See: A Watson, Common Matters or Golden 
Things in The Digest of Justinian IV (1998). 
16 R Melville, A Manual of the Principles of Roman Law relating to persons, property and obligations with a 
historical introduction for the use of students, 3rd Edition (1921) 241. 
17 J Inst II.1.25; D 41.1.7.7. Gaius, Common Matters or Golden Things, book 2. See: A Watson, Common 
Matters of Golden Things in The Digest of Justinian IV (1998). 



  
 

23 
 

materials. If not, the maker became owner. It appears, though it is not wholly certain, that the maker’s 
bona fides was inconsequential as to whether he could acquire ownership.18  
 

The Scottish institutional writers adopt19 this Roman conception of the law here and its doctrinal 
basis has not developed since Roman times. Firstly, Stair.20 He appears to qualify the Justinianic view 
on allocating ownership, requiring that the new subject be “easily” reducible for ownership to vest in 
the owner of the materials. I would argue, however, that he was in fact concerned with emphasising the 
pragmatism required in this enquiry, and not with proposing a conceptual alteration:  reducibility ought 
to be considered in a practical sense, not whether it is literally ‘possible’ to reduce the thing to its 
component parts, however difficult or whatever damage would be done to them in the process. Stair is 
ultimately equivocal, noting that any number of alternative solutions might be followed “without 
injustice”, but this does not seem to have been of any consequence as the later institutional writers21 did 
adopt the Roman media sententia without reference to alternative solutions. Moreover, in Kinloch 
Damph Ltd v Nordvik Salmon Farms Ltd and others22 Lord Macfadyen directly cited the Justinianic 
view in his consideration of the position in Scots law. The fundamental criterion in Scots law is, 
therefore, reducibility. The conceptual underpinning for this proposition is that the owner of the 
materials can be said to have retained a proprietary interest in those materials: the new subject being 
reducible, his former materials are, legally, still in existence.23 On the other hand, when that new subject 
is irreducible, his materials “disappear”: a fact not just consequential, but “of the essence” of 
specification.24 

 
Beyond this, the law is an “alarming field of juridical conflict”25 with little to no clear 

authority.26 Two examples are worthy of mention here. One issue upon which we lack a conclusive 
answer is how to allocate ownership of a new subject where the materials were owned partly by the 
maker. Bankton27 suggests that the maker obtains ownership of the new subject “without distinction”, 
but the writer could find no reference to this issue in the other institutional works, nor any case-law on 
the matter. It seems that the point remains open. Secondly, the complexities that exist in relation to 
artwork are of particular interest – who obtains ownership of a painting that has been painted by one 
man on a canvas owned by another? The Roman Law was, again, initially divided: Paul argued that the 
owner of the canvas became owner for without his canvas the painting would not exist;28 whereas the 
view of Gaius was that the painter would obtain ownership.29 Gaius’ view came to be preferred, on the 
basis that the canvas or panel used was “worthless” when compared to the value of the artwork painted 
on it.30 Stair notes this Roman dissensus but is once again equivocal as to whether the Justinianic 
preference is good as a general proposition in Scots law.31 He instead focusses on specific examples 
rather than providing a general theory, noting on the one hand that where the artwork is a mere 
‘ornament’ like a painting on a cabinet, or upon a wall, then the owner of that item becomes owner of 
the whole, while a painting upon a board would belong to the artist. What is interesting here is that Stair 
and the Roman jurists view this whole issue through the lens of accession – the permanent union of two 

 
18 See J A C Thomas A Textbook of Roman Law (1976) 176, and W W Buckland, A Textbook of Roman Law 
from Augustus to Justinian, 3rd Edn revised by P Stein (1963) 216. 
19 Bell Prin §1298; Stair Inst II.1.41; and Bankton Inst II.1.13 all make explicit reference to its civil law origins. 
20 Stair, Inst II.1.41. 
21 Erskine, Inst II.1.16; Bell, Prin §1298; Bankton, Inst II.1.13. 
22 30 June 1999 Outer House, Court of Session, Unreported, accessible from Lexis Library in the Scottish 
Transcripts Archive section. 
23 Erskine, Inst II.1.16. 
24 North-West Securities Ltd v Barrhead Coachworks Ltd 1976 SC 68 at 72 per Lord McDonald. 
25 Wylie and Lochhead at 561 per Lord Ardmillan. 
26 Wylie and Lochhead at 564 per Lord Kinloch.  
27 Bankton, Inst II.1.13. 
28 D 6.1.23.3. 
29 Gai Inst 2.78. 
30 J Inst 2.1.34.  
31 Stair, Inst II.1.39: “Positive law may determine this point either way, without injustice, according to equity or 
expediency”. 
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things resulting in the functional subordination of one to the other, the accessory to the principal, 
whereby the owner of the principal thing becomes owner of the whole thing.32 The debate as to who 
becomes owner here is really a debate as to which of the art and canvas is accessory and which is 
principal. Indeed Gaius’ view on ownership of a painting, approved in the Digest of Justinian, is actually 
an exception to the general law.33 What is then even more interesting is that Erskine reviews these 
authorities and argues this ‘exception’ for the case of a painting has nothing to do with the value of the 
artwork, but is actually required because art made in this way is a wholly “new species”.34 It is clear he 
considers this particular problem one best decided in accordance with the law of specification. Thus, 
not only is there debate as to the specific outcome on ownership of artwork, but also the very basis upon 
which that decision is to be made is uncertain. 

 
Placing these issues to one side, the following two conclusions ought to be stated in order to 

focus the forthcoming analysis. When the new subject is (easily) reducible, the maker’s fides is 
irrelevant and ownership vests in the owner of the materials. If irreducible, and the maker is in good 
faith, ownership vests in him. Our focus is the situation where the new subject is irreducible but was 
made dishonestly.  

 
(3) Bona fides 
 
The case of McDonald v Provan (of Scotland Street) Ltd35 concerned ownership of a rather unusual car. 
The front half was taken from a stolen vehicle and welded to the rear end of another. It came to be 
seized by the police and the ultimate purchaser brought an action in which the court was required to 
consider the issue of specification. Lord President Clyde held that no new species was created by the 
welding on the basis that it would have been “equally practicable” to separate the car back into its 
constituent halves.36 There being no new thing, specification was irrelevant. He nevertheless expressed 
the view that for a manufacturer to obtain ownership by specification, he must have been in good faith. 
Relying on an older dictum of Lord President Inglis, who in Wylie and Lochhead v Mitchell had availed 
himself of “the principles of natural equity”,37 and comments from Bell,38 Lord Clyde took the view 
that specification is an “equitable doctrine, not a strict rule of law” which required “complete bona 
fides on the part of the manufacturer”.39  
 

But this is a doubtful authority. Because the court held that there was no specification on the 
facts, these comments are necessarily obiter and as such are not binding. Furthermore, the authorities 
used to support this proposition do not, upon closer inspection, support such a requirement for good 
faith.40 

 
One cannot rely on Wylie and Lochhead to support the proposition that good faith is required 

on behalf of the maker in specification for, like McDonald, it was a case that did not concern 
specification.41 Indeed, Lord Inglis went out of his way to state that the reasoning he would employ to 
dispose of the case was completely inapplicable to instances of specification, such cases being decided 
in accordance with other, different, rules.42 Furthermore, being of the view that the case concerned 
issues that were “entirely new”, Lord Inglis states that it would be “unsafe” to reason by legal analogy.43 
Wylie was therefore decided according to its own, case-specific, principles. The analysis contained 

 
32 Erskine, Inst II.2.2. 
33 Gai Inst 2.77 cf. 2.78. 
34 Erskine, Inst II.1.15. 
35 McDonald v Provan (of Scotland Street) Ltd 1960 SLT 231. 
36 McDonald at 232 per Lord President Clyde.  
37 Wylie and Lochhead at 558 per Lord President Inglis. 
38 Bell, Prin §1298. 
39 McDonald at 232 per Lord President Clyde. 
40 Indeed, see criticism of Lord Clyde’s analysis in North-West Securities Ltd at 73 per Lord McDonald. 
41 Wylie and Lochhead at 556 per Lord President Inglis. 
42 Wylie and Lochhead at 556 per Lord President Inglis. 
43 Wylie and Lochhead at 557 per Lord President Inglis.  
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therein is entirely inapplicable to that which is to be taken in a case of specification44 and so cannot be 
used to support the proposition that the manufacturer must be in good faith to acquire ownership. In a 
later case that also considered Lord Inglis’ dictum, his reasoning was cited only in relation to allocating 
ownership between several persons who had come to create a product, whereby their interests were 
proportionate to their contribution.45 

 
Lord Clyde’s reliance on Bell is, arguably, similarly misguided. Bell’s reference to “principles 

of good sense and equity” is only directed at the media sententia of Roman Law, with that position 
being sensible and equitable in contrast to the competing Proculian and Sabinian views. It is not the 
underlying basis of the doctrine. While Bell does indeed confirm that a bona fide maker of a new subject 
will obtain ownership of it,46 this is not authority for the proposition that bona fides is a requirement to 
obtain ownership.47 Bell does not provide any discussion of the position where bona fides is absent.  

 
A decision of the Inner House, McDonald is a high authority. The court held, however, that 

specification was irrelevant to the disposal of the case and as such the Lord President’s comments 
regarding a requirement for good faith are, necessarily, obiter. Moreover, as explained above, those 
comments are premised on a flawed interpretation of the authorities. In light of this, it is not correct to 
say that good faith is definitely required, as a matter of doctrine, to establish the right of ownership in 
the maker in a case of specification.  

 
 

C. ANALYSIS 
 
(1) At a crossroads 
 
Scots law is equivocal on a requirement for good faith. We are at a crossroads as to what position to 
adopt here. Though a full discussion of comparative material on this topic is beyond the scope of this 
short article it will be helpful to conduct a brief scan of the horizon that might indicate to us our 
‘options’.48 
 

In Portugal, while a bona fides maker may obtain ownership of the new item49 a mala fides 
maker cannot.50 Indeed, he will not even obtain compensation unless his work produces a new subject 
that is greater in value by one-third than the materials used. Good faith is an absolute requirement in 
Portugal.  

 
In Switzerland, if the maker is not in good faith then there is judicial discretion to grant 

ownership to the owner of the materials.51 This is so even if under the general rule, where ownership is 
allocated on the basis of the value of the contribution of the manufacturer as against that of the owner 
of the materials, he would become owner.52 Good faith is not an absolute requirement in Switzerland 

 
44 In North-West Securities Ltd at 72 Lord McDonald points out that Wylie and Lochhead, “… was a situation 
which did not fall within any recognised category with established rules such as specification”. It was only for 
this reason that the court “felt free to apply the principles of natural equity”. 
45 See Zahnrad Fabrik Passau GmbH v Terex Ltd 1986 SLT 84 at 87 per Lord Davidson, as cited in Carey 
Miller & Irvine, Corporeal Moveables para 4.06 at footnote 55. 
46 Which was also confirmed in International Banking Corporation v Ferguson Shaw & Sons 1910 SC 182. 
47 Scot Law Com No.28 (1976) para 17 footnote 1. 
48 I have chosen these jurisdictions primarily for illustrative purposes, but also because they are all based in the 
Civilian tradition. While Scotland is a mixed legal system, its Law of Property is distinctly Civilian in nature 
and so comparison with Civilian jurisdictions is desirable as the solutions reached in these countries are likely to 
be ‘compatible’ with Scots law. 
49 Portugal, Civil Code, Article 2302. 
50 Portugal, Civil Code, Article 2303. 
51 Switzerland, Civil Code, Article 726(2). 
52 Switzerland, Civil Code, Article 726(1): if the work done by the maker is of greater value then he will become 
owner, failing which the owner of the materials will acquire ownership. 
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but without it the manufacturer is at the mercy of the judge in a claim against him. Good faith is 
‘promoted’ here. 

 
In Germany, there is no provision for good faith when it comes to the allocation of ownership. 

Rather, the workman who makes the new thing will become owner, unless the value of his 
manufacturing is “substantially less” than the materials that were used in that process.53 His state of 
mind is irrelevant. Good faith is not required. 

 
So, which path ought Scotland take? At first glance, it might seem that at least some role for 

good faith is sensible. It does seem unfair to allow someone to steal the materials of another and then 
retain them simply because they have turned them into something else. But, as I will now argue, such a 
solution is doctrinally problematic and whatever intuitive appeal it may possess there are, actually, 
strong reasons of policy and fairness against it. Scots law ought instead to follow the position in 
Germany and ignore considerations of good faith when allocating ownership here. 

 
(2) Bona fides and doctrine 
 
As discussed above the allocation of ownership here is as between the maker and the owner of the 
materials used,54 decided on the basis of reducibility. Issues of good faith aside, a reducible new thing 
goes to the owner of the materials while an irreducible thing goes to its maker.  A requirement for good 
faith, however, requires that ownership of an irreducible, but dishonestly manufactured, new subject 
goes to the owner of the materials. Such an outcome is inconsistent with the conceptual basis of 
specification in Scots law. 
 

The basis for the criterion of reducibility as the touchstone here is that it speaks to the state of 
the materials used – if the item is reducible, those materials still exist as a matter of law. But when an 
irreducible new subject has been manufactured, the materials used become “irretrievably alter(ed)”.55 
To allow the owner of the materials to acquire ownership here, because his materials were used mala 
fides by the manufacturer, is therefore doctrinally illogical: the basis on which he would normally obtain 
ownership – that his materials in some sense still exist – is redundant.56 There is a nova species that is 
wholly distinct from its former component parts which have “los(t) their original identity”.57  

 
While it may well be necessary to consider a reallocation of rights where a new subject is 

created,58 when the new subject is irreducible that reallocation, as a matter of principle, must be in 
favour of the maker. Simply put, to hold otherwise does not make sense as a matter of doctrine. The 
allocation of ownership to the owner of the materials in such circumstances requires the acceptance of 
two fundamentally inconsistent propositions: that the materials used continue to exist and at the same 
time no longer exist. A good-faith requirement is thus doctrinally problematic and therefore undesirable.  

 

 
53 Bürgerliches Gesetzbuch (BGB), Section 950. 
54 I make this point to emphasise that the only parties who may stake a claim to the new thing are the 
manufacturer or the owner of the materials. The Roman sources appear to suggest that the acquisition of 
ownership was technically based on occupatio of the new item (See Buckland, Textbook 217). This necessarily 
implies the new subject is initially ownerless, and hints at the very interesting issue of the law of treasure. The 
item being wholly new, and previously un-owned, leads to the possibility that if it were immediately ‘lost’ a 
third party could acquire ownership of it under the rule governing bona vacantia. However, this logic pre-
supposes that there is a period of time between the creation and occupatio where the new things is a res nullius. 
As Buckland notes, this is certainly not the case. Instead, on this line of thinking, creation and occupatio would 
occur concurrently. Even on this view, therefore, ownership of the nova species will only ever be allocated to 
the maker or owner of the materials. 
55 D L Carey Miller and A Pope, “Acquisition of Ownership” in R Zimmermann, K Reid and D Visser (Eds) 
Mixed Legal Systems in Comparative Perspective (2005) 671 at 683. 
56 Erskine, Inst II.1.16 that in such a case “there is no room for that fictio iuris”. 
57 Carey Miller & Pope (n 55) at 683. 
58 Carey Miller & Irvine, Corporeal Moveables para 1.17. 
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(3) Bona fides and policy 
 
When the maker is in good faith the issues of policy in allocating ownership are finely balanced. The 
Roman jurists tangled with this point.59 The owner of the materials may appear to be deserving for the 
new subject would not exist without his materials, but the manufacturer can be said to be equally 
deserving for it was his skill and workmanship that brought about the product. On one view bad faith 
tips that balance firmly in favour of the owner of the materials. To allow acquisition by the maker in 
such a case is, arguably, to reward dishonesty and essentially signal legal approval of theft if the thief 
can show he improved the stolen item.60 Indeed, from the perspective of the owner of the materials, he 
ought only lose his property through choice61 (for example by selling it) or ex lege (for example when 
his property is sold in insolvency). It seems unfair that he be deprived in favour of a dishonest party. 

 
On closer inspection, however, the policy issues are just as finely balanced in a case of bad 

faith. It is not necessarily unfair for a dishonest manufacturer to obtain ownership. The nature of 
specification – whereby the materials undergo permanent change – necessarily requires (as a matter of 
sense) some limit to the owner of the materials being able to ‘follow’ those materials.62 Moreover, while 
perhaps unfair to the owner of the materials that he loses his right without his consent, he does not lose 
it to the maker. Recall that specification is an ‘original’ mode of acquisition of ownership.63 When the 
maker is invested with ownership, the source of that right does not depend on some transfer from the 
owner of the materials, as it would in a case of derivative acquisition.64 Rather, the source of his title is 
the actual making itself. Indeed, as discussed above, the owner of the materials loses his right of 
ownership because that which he owned no longer exists. Specification extinguishes his title, it does 
not transfer it, and the maker acquires an entirely new subject. With all of this in mind, what interest 
can the owner of the materials really be said to have in that new subject? While doctrinally problematic 
to allow him to become its owner, it is also not necessarily fair as a matter of policy either. 

 
In allocating ownership here the aim of the law must surely be to achieve a just balance between 

the redress available to the owner of the materials and the penalty imposed upon the dishonest 
manufacturer.65 Given that the materials are destroyed by the process of manufacture, compensation in 
their place cannot be said to impose injustice upon the owner of the materials. Indeed, when that 
compensation is obtained from the mala fides maker (thus penalising his dishonesty and not condoning 
the theft) that balance is surely reached.  

 
 

D. CONCLUSION 
 
The law does not require the manufacturer to be in good faith here, nor should it. Whether or not the 
workman has reason to be ashamed is beside the point. There are strong arguments, of both policy and 
doctrine, against such a requirement. To impose one would be at the expense of conceptual coherence66 
in favour of an arbitrary choice of policy.  
 

 

 
59 See above discussion of the Proculian/Sabinian debate. 
60 T Roberts, “A Reassessment of the Historical Theories on Specificatio and the Requirement of Good Faith” 
(2002) 7 SLPQ 180 at 188: “Not to restrict specificatio to good faith would effectively give legal blessing to 
theft by added value” as cited in Carey Miller & Pope, (n 55) at 683 footnote 70. 
61 T W Merrill and H E Smith, Property: Principles and Policy (2007) 167. 
62 Merrill & Smith, Property 167. 
63 Reid, Property para 539. 
64 Bell, Prin §1286. 
65 Merrill & Smith, Property 169. 
66 G Muller, R Brits, J M Pienaar and Z Boggenpoel, Silberberg and Schoeman’s The Law of Property, 6th Edn 
(2020) 178. 
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A. INTRODUCTION 
 
It is long-established in the common law of Ireland and internationally that the human body and its 
biological and genetic material should not be viewed as property. The rule was first introduced by Sir 
Edward Coke’s Institute of Laws of England of 1644, where he wrote that cadavers are nullius in bonis, 
which means that they are property of no one.1 
 
 This rule has led to many moral debates and several cases challenging the assumption in court. 
As of now there is still no clear stance on the matter. However, in this article, the discussion will focus 
on current and possible proprietary rights in different parts of the human body and consider whether 
traditional principle and opinion is outdated and should be reformed. 
  
 I shall first discuss how property rights should be recognised in regenerating tissue and non-
vital organs. The article will mention and analyse the current law on organs and their ownership and 
then introduce the possibility of a legal organ market. It focuses specifically on the law of Ireland whilst 
comparing it to the laws of England and Wales, and Scotland and analysing directives set out by the 
European Union. I discuss how property law is the ideal set of rules to govern such a market. I weigh 
the positive and negative moral aspects of a legal organ market and introduce the Iranian model which 
could be brought into western countries. Further on, I examine the dangers of the black market and the 
view that introducing a safe and legal organ market would limit dangers for people who wish to sell. I 
consider ownership rights of the sperm and embryo and the drastic difference in views on the sale of 
gametes compared to any other regenerating tissue and non-vital organs. To conclude, I set out the 
possible future of the body being viewed as property. 
 
 

B. CURRENT LAW AND REFORM POSSIBILITIES 
 

The sale of human body parts is a highly controversial topic, and whilst there is an abundance of 
legislation on the topic, it does not seem to be concise enough for the idea to be normalised or for the 
law to be commonly practised. Jurisdictions such as Ireland, England and Wales, and Scotland have 
similarities in their approach on the matter.  
 

 
* BCL Graduate, Dublin City University. 
1 A Puchta, “Being and Owning: the Body, Bodily Material, and the Law, by Jesse Wall” (2016) 54 Osgoode 
Hall Law Journal 299. 
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 The Human Tissue Act 2004,2 which covers England and Wales, and Northern Ireland, 
regulates the removal, storage and use of human tissue. It highlights the necessity of consent in organ 
removal, making it an offence to traffic human tissue for transplantation purposes or to use human tissue 
for unintended purposes. It also covers DNA theft which is discussed below. The Act sets out certain 
boundaries and in doing so it almost eradicates the possibility of a legal commercial organ market where 
one could sell their own tissue on an open market.3 The European Union also has several directives on 
the matter. The directives prohibit any financial gain for organ donations; only allowing that organ or 
tissue donations occur on a non-profit basis.4 Whilst the Directive 2010/45/EU on standards of quality 
and safety of human organs intended for transplantation protects against organ harvesting and 
trafficking, it creates difficulties in introducing a legal market for the sale of regenerating human tissue 
or even non-vital organs. In discussing the possibility of a market for non-vital organs, it has to be 
observed that whilst one could survive without non-vital organs such as the spleen, stomach, cornea or 
a lung it is obvious that their quality of life would be significantly reduced. Even a kidney can only be 
defined as “non-vital” if the person has two completely healthy ones to begin with. Therefore, in 
creating laws regarding the sale of organs, it is critical that certain boundaries are established to ensure 
that one’s health and wellbeing is not compromised by a sale taking place. 
 
 Ireland does not yet have concrete legislation on the matter. However, the proposed General 
Scheme of The Human Tissue (Transplantation, Post-mortem, Anatomical Examination, and Public 
Display) Bill 2018 will introduce regulations for the removal, retention, storage, use and disposal of 
human tissue. It will also introduce an “opt-out” system of consent regarding organ donation; something 
which has been the law in England since 2019.5 Similar to the Human Tissue Act, the proposed bill6 
also highlights the principle of non-payment tissue donation, the only compensation offered being for 
any losses incurred as a direct result of the donation. 
 
 The Human Tissue (Authorisation) (Scotland) Act 2019, much like in Ireland, introduced 
“deemed authorisation” rather than consent in the use of a deceased body or tissue from the deceased 
body.7 The purpose of this legislation is to increase organ donation rates. With this law, organ donation 
from the deceased will not rely on a person in a qualifying relationship with the deceased consenting to 
the organs being used for a transplant.8   
 
 The existence of strict laws on the issue presents the risk of the “black market” expanding even 
further. There is a constant rise in the demand for organs thus opening a window of opportunity for the 
black market to step in as the current demand for organs in the European Union exceeds the supply.9 It 
is now clear that if there is a lack of a lawful model to approach these matters, individuals will likely 
opt through means which are unsafe, immoral and illegal (e.g. pre-referendum abortion,10 drug use,11 
etc…). It is debatable as to whether applying proprietary rights to the human body would be a successful 

 
2 Human Tissue Act 2004. 
3 Ibid s 32. 
4 Council Directive 2004/23/EC OJ 2004 L102/48. 
5 Organ Donation (Deemed Consent) Act 2019. 
6 General Scheme of The Human Tissue (Transplantation, Post-mortem, Anatomical Examination, and Public 
Display) Bill 2018. 
7 Human Tissue (Authorisation) (Scotland) Act 2019. 
8 M Quigley, Self-ownership, property rights, and the human body. A legal and philosophical analysis (2018) 
40. 
9 European Commission, Study on the uptake and impact of the EU Action Plan on Organ Donation and 
Transplantation (2009-2015) in the EU Member States, Public Health (2017) at 11, available at 
https://ec.europa.eu/health/sites/health/files/blood_tissues_organs/docs/2017_euactionplan_2009-
2015_impact_en.pdf. 
10 R Grant, “Rite and reason: making abortion illegal doesn’t stop it from happening” The Irish Times 27 
October 2015, available at https://www.irishtimes.com/opinion/rite-and-reason-making-abortion-illegal-doesn-
t-stop-it-happening-1.2406568.  
11 “Should illegal drugs be decriminalised?” The Irish Times 12 February 2007, available at 
https://www.irishtimes.com/opinion/should-illegal-drugs-be-decriminalised-1.1194982. 
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way to fix the issue. As it only raises more questions regarding the topic, for-instance: would a child 
have ownership of their own body or do the parents have legal control until reaching a specific age? 
Would it be possible to sell organs in a business or trade setting? Would organ harvesting increase or 
decrease? 
 
 The European Convention on Human Rights and Biomedicine (“the Oviedo Convention”) was 
drafted by the Council of Europe in 2007 and provides guidelines in relation to the issue of property 
rights in the body. Although the European Convention on Human Rights (“ECHR”) provides certain 
guidelines, Ireland still lacks any consistent legislation regarding the matter. Bunreacht na hÉireann 
(Irish Constitution) provides a list of certain fundamental rights including the right to personal liberty,12 
bodily integrity,13 and property rights.14 Nonetheless, there is nothing relating to ownership of one’s 
own body. It is clear from Bunreacht na hÉireann that people have the right to live in their bodies and 
have nature take its course – however, with regard to the stringent wording of that legislation, it is also 
clear that people do not have full control over what happens to their bodies. One does not have the right 
to have human life terminated or death accelerated; the only constitutional way to die is through natural 
death.15 
 
 Other state law does not provide clarity on the issue. Although the main rationale of not viewing 
the body as property is to prevent exploitation, some cases have resulted in contrary approaches. In the 
United States case of Moore v Regents of the University of California,16 the plaintiff’s spleen was 
removed in the course of cancer treatment. However, his cells were subsequently used for research 
without his consent. His cell line was developed into a treatment with great commercial value. Moore 
claimed conversion of property seeking to benefit from incoming profits of the research; however, after 
succeeding at first instance, the California Supreme Court rejected his claim, stating that he could not 
enjoy property on his own cells.17 This approach awarded the third party with rights to the plaintiff’s 
body parts for commercial and profitable uses. In turn implementing the idea that anyone can claim 
ownership rights over a body part except for the person from whom the body part was taken from. This 
approach was departed from in Hecht v Superior Court,18 discussed below. 
 
 In the Australian case of Doodeward v Spence,19 the court stated that there would only be 
property rights in a corpse where the corpse was preserved and displayed in the public interest. This 
was because “skill and application” had been applied and it therefore ceased to be a legal nothing, 
becoming something worthy of the law’s protection.20 
 
 In Dobson and another v North Tyneside Health Authority and another,21 the issue on appeal 
was whether next-of-kin have the right to regain possession of a deceased’s body part which had been 
removed for an autopsy. The English courts stated that there was no ownership of a body after death 
and in contradistinction to the Doodeward case, the autopsy did not transform a body part into an object 
capable of ownership. The case of R v Kelly and Lindsay22 further complicated the English stance on 

 
12 Bunreacht na hÉireann, Article 40.4. 
13 Ibid, Article 40. 
14 Ibid, Article 43.  
15 Citizens Information Board, Fundamental rights under the Irish Constitution, available at 
https://www.citizensinformation.ie/en/government_in_ireland/irish_constitution_1/constitution_fundamental_ri
ghts.html#:~:text=The%20Constitution%20guarantees%20that%20you,except%20where%20regulated%20by%
20law.  
16 Moore v Regents of the University of California 793 P 2d 479 (Cal 1990). 
17 N Maddox, “Property, control and separated human biomaterials” (2017) 24 European Journal of Health Law 
24 at 25. 
18 Hecht v Superior Court [No B073747 2nd Dist 1993]. 
19 Doodeward v Spence [1908] HCA 45, (1908) 6 CLR 406. 
20 A Campbell-Tiech, “A corpse in law” (2002) 117 British Journal of Haematology 809. 
21 Dobson and another v North Tyneside Health Authority and another [1996] EWCA Civ 1301, [1996] 4 All 
ER 474. 
22 R v Kelly [1998] 3 All E.R. 741 
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the matter following the decision in Doodeward. The court found that although a corpse is not capable 
of being property, there are exceptions to the rule. Where a corpse has been preserved for medical or 
scientific examination for the benefit of science it can be viewed as property, and therefore have 
proprietary rights attached to it. 
 
 In the UK courts, since body parts are not owned, the laws providing citizens with remedies for 
damage, theft, or inheritance disputes cannot be invoked in the same way as for something in which a 
right of ownership exists.23 The UK approach stems from Victorian times, where it was common 
practice to collect and store “abandoned” or “worthless” human body parts for education, display or 
possible scientific research, without “transgression of Common Law or latterly, human tissue 
legislation”.24 However, scientific research was still in its infancy back then and with the developments 
of modern biotechnologies the value of body parts has increased. 
 
 Whilst we consider the possibility of an organ market, we must also consider the policy 
arguments against it. Policy makers, doctors, and others involved in transplantation of organs are 
generally opposed to the  idea of a commercial market, with the main concern being the possibility of 
exploitation. If said market was to exist, it would “shift tragedy from those waiting for organs to those 
exploited into selling them”.25 Therefore, the rights of an individual must be weighed against the needs 
of the community. 
 
 The current organ-attaining system in the majority of the world relies on altruism of the 
community. However, as a result, thousands of people die whilst many viable organs are buried. The 
opt-out system in Ireland will be effective in increasing the number of organs available for transplants, 
but it is possible to create a market which would increase those numbers further. Iran has established a 
market where the sale of kidneys has been legalised. By creating a kidney market, all waiting lists since 
1999 have been eliminated.26 Although their system remains flawed in certain aspects, it has nonetheless 
been effective in solving organ shortages. The vendor is compensated and offered free health insurance 
from the government. They have also tackled the issue of providing organs for the indigent by creating 
charities that offer to pay for the transplant. Academics have stated that “it was time ‘to pilot paid 
provision of live kidneys in the UK under strict rules of access and equity’”.27 
 
 Whilst this approach requires much consideration and review, it is far better than allowing 
people to die where an incentive for the right person to donate would have saved a life. Altruism and 
charity cannot be relied upon for organ donation – one need only consider the constant shortages faced 
by blood banks. Legislators deliberating the relative public benefit of each approach ought to consider 
the countless lives that would be saved by the existence of an organ market.  
 
 

C. ETHICS AND MORALS OF THE HUMAN ORGAN MARKET 
 

Property is defined as anything that is owned by a person or entity.28 In order to apply proprietary rights 
to the human body, there should first be an exploration of the definition of property and ownership. It 
should be questioned whether the human body and its material should be viewed as “things”; if so, 
when does the “thing-ness” begin? What is the real difference between human bodies and buildings? 
M Nawrocka analyses this comparison by saying that both are made up of atoms, however, “[f]rom the 

 
23 A Lucassen and R Wheeler, “Legal implications of tissue” (2010) 92 Annals of the Royal College of Surgeons 
of England 189 at 190. 
24 Ibid. 
25 A E Roth, “Repugnance as a constraint on markets” (2007) 21(3) Journal of Economic Perspectives 37 at 46. 
26 S K Dehghan, “Kidneys for sale: poor Iranians compete to sell their organs” The Guardian 27 May 2012, 
available at https://www.theguardian.com/world/2012/may/27/iran-legal-trade-kidney. 
27 Ibid.  
28 G Hill and K Hill, The People’s Law Dictionary (Publisher Fine Communications, 2021) available at 
https://dictionary.law.com/Default.aspx?selected=1645. 
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point of view of the law, organs, tissues and cells could constitute affiliation, a component, or even 
produce benefits, as well as things”.29 The main issue lies in where the line is drawn in viewing the 
human body as property. 
 
 There are four different ways to consider the body as property. First, one can view an alive 
human being as property. However, the ownership of a person would equate to slavery. Whilst still 
normalised in certain cultures, it is different to the other three approaches. In slave trade, the buyer and 
seller are the only ones who benefit from the trade, leaving the human subject of the sale with no 
benefits. However, the second example is the sale of tissue, specifically non-vital or regenerating tissue, 
from a living human being. In this case, the “seller” has full control and consents to the process being 
carried out. The seller will benefit from payment and the buyer will benefit by receiving the organ for 
their transplant. The third approach involves ownership rights in a whole cadaver, however, It has been 
established in the Doodeward case that there is no property in a corpse, unless skill has been used in 
preserving it. The final approach concerns proprietary rights being applied to organs of a deceased,30 
however, much like the third approach, if it is not possible to attain a proprietary right in the corpse, it 
follows that a proprietary right, with reasonable probability, cannot be attained in particular parts of a 
corpse.31 
 
 Tissue removed in the course of any medical procedure should automatically be viewed as 
property whether it has been self-extracted or otherwise. In the Scottish case of Holdich v Lothian 
Health Board,32 it was established that separate body parts must be treated as property and not as 
persons.33 The decision in the Holdich case created an unnecessary obstacle. The res nullius/occupatio 
approach creates a divide between tissue that can be owned and tissue that cannot. “Originators would 
own those body parts which they had separated for themselves … but not those which had been 
separated by others”.34 This allowed ownership rights in male gametes but not in female gametes, as it 
is not possible to self-extract gametes from a female. This creates a problematic and inequal caveat in 
the law. Rather than applying the res nullius/occupatio approach, we should look towards a more 
general approach of creating ownership rights in tissue as soon as it is removed from the body. Most of 
the time, a patient will have no use for their removed tissue, and might decide, having no need for 
ownership rights, to allow the hospital to decide how tissue will be discarded or whether it will be kept 
for research purposes. However, the patient should be able to consensually give up ownership rights of 
their tissue, whether it is to be used in research or otherwise. 
 
 An instance that highlights the necessity for proprietary rights in the human body involved a 
young woman who died an unexpected death and whilst her mother was awaiting a kidney transplant, 
the young woman’s organs could not be used to aid her mother and were awarded to a stranger instead.35 
It is possible that, had succession law been applied, the mother would have received her daughter’s 
kidney. Although the law of succession would apply flawlessly to this case, it would be difficult to 
apply it in other instances. If a parent had three children who all needed kidney transplants, it would be 
impossible for the parent to provide equal shares to all three children. Even if organs had a distinguished 
monetary value, it would be almost impossible to equally distribute a body amongst successors.36 
Although this article argues for the application of property rights to the human body, I do not believe 
organ inheritance is a realistic possibility. Whilst it would make sense where there was only one 
successor, it is hard to imagine how organs would be distributed among an entire family.  
 

 
29 M Nawrocka, “Is my body my property?” (2014) 4 Adam Mickiewicz University Law Review 135 at 136. 
30 K G C Reid, Body Parts and Property (University of Edinburgh School of Law Research Paper 2015/25), 
available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2644303. 
31 Campbell-Tiech (n20). 
32 Holdich v Lothian Health Board [2013] CSOH 197, 2014 SLT 495. 
33 Reid, Body Parts (n30). 
34 Ibid at 13. 
35 A Jones, “Mother denied dead daughter’s organ transplant” The Guardian 12 April 2008, available at 
https://www.theguardian.com/society/2008/apr/12/health.nhs. 
36 T C Voo and S Holm, “Organs as inheritable property?” (2014) 40 Journal of Medical Ethics 57 at 59. 
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 Organs are to be awarded anonymously to people who are at the top of the waiting list. This, of 
course, leads to many patients passing away due to the long wait. Comparing these stringent rules 
regarding the human body to property rights in relation to one’s possessions, it can be said that one’s 
wishes will be valued more where a material object is involved. Here, one has full control on what will 
happen to it after they pass away. In a sense, this implies that although we cannot impose material value 
on the human body, physical belongings are valued appreciably more by the courts. 
 
 It is often argued that by providing an organ market we are opening a door to exploitation of 
the underprivileged, because although they would be making money in the trade, they would be 
intentionally sacrificing their health in the process. It has to be considered that although the market 
would risk the exploitation of poverty-stricken people, the bigger risk here is that by not having a legal 
and regulated market in place, the same people are at risk of being victims of the black market and 
organ trafficking. 
 

The concern regarding the risk of exploitation with the existence of a regulated market is valid, 
but unfortunately the current illegal organ trade already exploits the most vulnerable in society and the 
existence of a regulated market would only protect them. By not having a legal and regulated market 
and therefore “pushing a market underground” we are making it “rife with violence and criminality”.37 
It has to be acknowledged that the black market for organ selling already exists, therefore it would be 
beneficial if the market was controlled. Organ trafficking earns criminals approximately $600 million 
to $1.2 billion in illegal profits each year with an approximate estimate of 10,000 black market 
transplants carried out each year.38 Whilst it is a significant profit, only a percentage of it goes directly 
to the source; those who benefit the most are typically the middle-men in the transaction. An example 
of this can be seen in the USA case United States of America v Levy Izhak Rosenbaum.39 Rosenbaum 
received $210,000 for three clients who required kidney transplants. Whilst case law and examples from 
Ireland and the UK are uncommon, experts say that with the increase in demand, Europe is becoming 
increasingly more at risk.40 
 
 Looking at past legal approaches to ownership of the human body, it is clear why it could be 
viewed as immoral. Both the ownership of slaves and men having ownership rights over women, as 
they were viewed as incapable of rational thought, illustrate how human ownership can lead to abuse 
of human rights. However, we must weigh the rights of the individual against the needs of the 
community. If creating such a market would reduce or even eliminate waiting lists, it might be an 
approach worth taking. The current law should be reviewed; presenting people with ownership rights 
over their bodies and allowing them to use regenerating biological material and non-vital tissue for 
profit-making purposes.41 Where a cell in someone’s body generates profit for a pharmaceutical or a 
biological company, the person should benefit from this – otherwise the law is not protecting the human 
body from exploitation; it is just shielding the suppliers of the biological matter from obtaining any 
profit themselves.  
 
 

D. ORGAN TRADE AND THE BLACK MARKET 
 

Due to high demand and low supply of human organs, tissue and other material, the black market is the 
only option for many people. Black markets do not have the appropriate safeguards for organ vendors 

 
37 A Gregory, “Why legalising organ sales would help save lives, end violence” The Atlantic 9 November 2011, 
available at https://www.theatlantic.com/health/archive/2011/11/why-legalizing-organ-sales-would-help-to-
save-lives-end-violence/248114/. 
38 K Nguyen, “Black market trade in organs targeted in anti-trafficking treaty” Reuters 26 March 2015, available 
at https://www.reuters.com/article/us-europe-trafficking-organs-idUSKBN0MM2FR20150326. 
39 United States v Rosenbaum, Criminal No 11-741(AET) (DNJ Oct 27, 2011). 
40 “Rise in black market organ trade” The Irish Times 29 June 2012, available at 
https://www.irishtimes.com/news/rise-in-black-market-organ-trade-1.722729. 
41 L B Andrews, “My body, my property” (1986) 16 The Hastings Center Report 28 at 32. 
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or buyers, which is why we should consider regulated markets, as more protection is provided for 
willing sellers and buyers. People who are underprivileged and desperate to find money make financial 
deals with organ brokers which then leads to an unprofessional surgery being performed in substandard 
conditions.42 At the same time, the buyer receives an organ of unknown health and undergoes a 
procedure performed by doctors who might even lack proper credentials.43 However, people are faced 
with either the black market path or death and therefore put themselves at risk. Organ trade can be 
divided into two separate categories. The first involves cases where traffickers force or deceive victims 
into giving up an organ. The second category involves victims who agree with a seller to sell their 
organs, however very often they are paid less than agreed if anything at all, with no guarantee of medical 
after-care.44 
 
 Having law that mandates behaviour against undesirable actions does not prevent it from 
happening. Take the examples of abortion in Ireland prior to the Health (Regulation of Termination of 
Pregnancy) Act 2018, recreational drug use, or prostitution, none of which are fully legalised. Yet, they 
continue occurring in unsafe, unmonitored and unsanitary conditions. Legislation on the issue would 
provide the safety net of a regulated market, avoiding many risks. In considering the merits of such 
legislation, many fail to realise that what would be legalised is already happening and cannot be stopped.  
 

Human trafficking for sexual service and domestic servitude is widespread in many parts of the 
world as many “black” and “grey” markets exist whether it involves the trade of live humans or organs 
from dead bodies. A devastating example of the dangers of the black market is the story of Makbuba 
Aripora, who lost her husband to a ring of organ traffickers. Her husband had intended to follow up on 
a job opportunity in Canada, however days after he was thought to have left his body was found 
mutilated and dumped in his home town alongside his sister, brother-in-law and three children who 
were supposed to emigrate with him.45 
  
 Many legal scholars fear that if legislation was provided and unfettered legal markets were 
introduced, it would justify existing exploitations of people by forcing, through economic coercion or 
duress, the underprivileged in society to sacrifice their bodies to satisfy demands made by the powerful 
and wealthy.46 It is also feared that making the human body available to legally sanctioned commercial 
markets would lower the dignity status of the human body and therefore devalue the concept of 
personhood.47 
 
 A legal market could help to eradicate the risks that a black market has. However, it poses the 
risk of only benefiting the wealthier percentage of society whilst once again leaving destitute members 
of society at a disadvantage. Taking this into consideration, the law should in no way permit vital organs 
to be used as currency; nevertheless, it should not stop people from profiting from their regenerating 
biological materials and non-vital tissue. Financial gain is already made from human biological 
materials by large corporations, whether it is from DNA or embryos. Thus, it is hard to excuse the fact 
that this profit is not reaching the general public, who are the source of such materials. 
 
 

E. PROPERTY LAW AND ITS APPLICATION TO THE SPERM AND EMBRYO 
 

It is difficult to discern a coherent distinction between what is accepted as suitable for the market and 
what is not, Although sperm and embryos are drawn from the human body just like organs, they are 

 
42 P A Lawler, “Is the body property?” (2006) 14 The New Atlantis 62, available at 
https://www.thenewatlantis.com/publications/is-the-body-property. 
43 Ibid. 
44 S R Glaser, “Formula to stop illegal organ trade: Presumed consent laws and mandatory reporting 
requirements for doctors” (2005) 12(2) Human Rights Brief 20. 
45 Ibid. 
46 M M Render, “The law of the body” (2013) 62 Emory Law Journal 549. 
47 Ibid at 595. 
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treated differently by the legal system. There are difficult ethical, legal, and social questions regarding 
the disposition and ownership of cryopreserved embryos.48 With constantly advancing methods of 
procreation, legal issues arise over ownership of frozen gametes. It should be considered how property 
law can apply to this area. Embryos can in theory be viewed as property and have been in various 
jurisdictions.49 However, views on the matter are mixed. In the case of Hecht v Superior Court,50 the 
court held that sperm of a deceased person could be viewed as property. In issues relating to procreative 
autonomy, judges tend to favour the party seeking to avoid procreation, as the alternative would force 
unwanted parenthood on the party.51  
 
 In the case of Yearworth v North Bristol NHS Trust,52 six cancer patients produced samples of 
semen prior to their chemotherapy treatment. The sperm samples were to be frozen for future use; 
however, the samples were destroyed because of a malfunction in the laboratory. This sabotaged the 
possibility of them procreating in the future. It was held by the court that the hospital owed claimants a 
duty of care. The semen could be classified as property according to the Human Fertilisation and 
Embryology Act 1990.53 This defeats the purpose of the “work and skill” exception regarding the 
ownership of human body parts. There is no generalisable account of the types of activities that can 
trigger the transformation of biomaterials from a res nullius to a res.54 Prior to the Yearworth case, there 
was one distinctive feature in differentiating the two which was the fact that “the only person who could 
not come to own human biomaterials was their source; that is the person themselves”.55  
  
 The Doodeward case took a rather narrow approach to the extent to which human tissue could 
be regarded as property, which was departed from by the above cases. The case of Yearworth has 
declared that human tissue has the possibility to be regarded as property; however, a comprehensive 
test setting out the criteria required to satisfy recognition of property in human biological materials does 
not yet exist. Once a conclusive test is developed in relation to proprietary rights in a sperm or embryo, 
the test should be expanded further and applied to regenerating human tissue. 
 
 

F. OWNERSHIP RIGHTS IN DNA AND GENETIC MATERIAL 
 
Due to the rise of the personal genomics industry, it is now extremely simple to learn about one’s genetic 
information by ordering a direct-to-consumer kit and providing a company with a swab of cheek cells.56 
This, in hand, makes many people more susceptible to DNA theft as there are no firm legal restrictions 
outlawing the practice. 
 
 Article 1 of the Universal Declaration of the Human Genome and Human Rights (“UDHGHR”) 
states that “[t]he human genome underlies the fundamental unity of all members of the human family, 
as well as the recognition of their inherent dignity and diversity. In a symbolic sense, it is the heritage 
of humanity”.57 Interesting, despite its status, it seems that it is more ethically accepted by society to 

 
48 R Shapiro, “Who owns your frozen embryo? Promises and pitfalls of emerging reproductive options” (1998) 
25 Human Rights 12. 
49 Roche v Roche [2009] IESC 82, [2010] 2 IR 321; Davis v Davis [1992] 842 SW 2d 588. 
50 Hecht (n18). 
51 E S Sills and S E Murphy, “Determining the status of non-transferred embryos in Ireland: A conspectus of 
case law and implications for clinical IVF practice” (2009) 4 Philosophy, Ethics and Humanities in Medicine, 
available at https://www.lenus.ie/handle/10147/94201. 
52 Yearworth and Others v North Bristol NHS Trust [2009] EWCA Civ 37, [2010] QB 1. 
53 F Chen and X Liu, “Advancing biomaterials of human origin for tissue engineering” (2015) 53 Progress in 
Polymer Science 86. 
54 M Quigley, “Property in human biomaterials – separating persons and things?” (2012) 32 Oxford Journal of 
Legal Studies 659. 
55 Ibid at 661, emphasis in original. 
56 E E Joh, “DNA theft: your genetic information at risk” (2011) 12 Nature Reviews Genetics. 
57 Article 1 Universal Declaration on the Human Genome and Human Rights, available at 
http://portal.unesco.org/en/ev.php-URL_ID=13177&URL_DO=DO_TOPIC&URL_SECTION=201.html. 
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market genetics as opposed to human organs. Article 4 UDHGHR states that “[t]he human genome in 
its natural state shall not give rise to financial gains”,58 but it could be argued that it does in fact give 
rise to financial gain. Genetic material can be found in almost any part of the human body, whether it 
is nail clippings or hair, and although it is similar to any other biological material in theory, it is treated 
differently by the law. DNA has the potential to provide information not only on one’s ancestry but also 
whether they are more susceptible to certain diseases – modern genetic engineering is big business.  
  
 Treating genetic information as property has both legal and social implications. In Association 
for Molecular Pathology v Myriad Genetics,59 Myriad was being sued by the Association for Molecular 
Pathology along with other medical associations and patients for having patented the BRCA genes.. 
Therefore, they had exclusive control over the gene and were able to use it to generate profit as they 
had sole discretion to do diagnostic testing and further scientific research for the BRCA genes. The 
court held that the isolation and identification of a gene sequence is not enough for a patent regarding 
that sequence, as nothing was created.60 It follows a similar approach to that taken in the Doodeward 
case where property rights could only be applied to a corpse where “skill and application” was applied 
to it. 
 
 When Icelandic legislation is examined in comparison, it can be seen that their approach 
favours scientific research. In 1998, Iceland passed The Health Sector Database Act which authorised 
the Ministry of Health and Social Security to construct a national, computerised medical record 
database. The Act was proposed and promoted by deCODE Genetics and its aim was to compile a 
national gene bank, using Icelanders’ existing genetic information.61 The lack of consent from subjects 
to the use of their data, especially for exclusive commercial research purposes, violates international 
ethical standards.62 Although there is a fear of medical research being slowed down if such rights were 
imposed, seeking a person’s consent to the use of their data should be vital. It would seem that if 
property law was applied to genetic material, it would favour those who plan to commodify and 
commercialise human genes over the ordinary person who seeks to generate profit from their own genes, 
consequentially diminishing the importance of consent. 
 
 The most problematic issue with ownership rights in DNA stems from the existence of direct-
to-consumer genetic testing companies, who sell their customers’ genetic data to medical researchers. 
They, as well, have the potential capacity to sell it to future employers and insurance companies. This 
procedure has almost become normalised, even though it is unethical, it is still unregulated. Unlike 
human organs, DNA only holds value with scientific intervention. Without research, a cancerous cell 
is just a medical abnormality, not an opportunity for future knowledge and treatment.63 Therefore, it is 
clear that having ownership rights in our DNA would not be of much benefit; however, someone’s 
DNA being used without their consent should be viewed as a violation. To avoid exploitation of genetic 
material, everyone involved should be informed of the extent of their rights.64 It could be argued that 
there is a need for property rights to prevent people’s sensitive biological data being used for unethical 
purposes and that consent should always be a priority in such cases. On the other hand, if that were the 
case, the courts would be faced with issues when the patient is deceased and permission cannot be 
obtained from them. There could also be problems if every person who had ever contributed tissue 

 
58 Article 4 Universal Declaration on the Human Genome and Human Rights, available at 
http://portal.unesco.org/en/ev.php-URL_ID=13177&URL_DO=DO_TOPIC&URL_SECTION=201.html. 
59 Association for Molecular Pathology v Myriad Genetics 569 US 576 (2013). 
60 Washington University in St Louis School of Law, Case Study: Association for Molecular Pathology v. 
Myriad Genetics, Inc. 24 July 2014, available at https://onlinelaw.wustl.edu/blog/case-study-association-for-
molecular-pathology-v-myriad-genetics-inc/. 
61 J F Merz et al, “‘Iceland Inc.’?: On the ethics of commercial population genomics” (2004) 58 Social Science 
& Medicine 1201. 
62 Ibid. 
63 J L Roberts, “Theories of genetic ownership” 9 September 2015, available at 
https://petrieflom.law.harvard.edu/assets/publications/Roberts_Genetic_Ownership_Draft.pdf. 
64 Ibid. 
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towards research asked for a share of profits made from resulting drugs or treatments.65 This would put 
an extreme weight on the courts and would make biological advances more difficult to achieve. 
However, it is argued that “[t]he profits of these companies are huge, so why shouldn’t they have to go 
through the same process they’d have to go through to access other kinds of property?”.66  
 
 It is unnecessary to apply property rights to DNA. To avoid DNA theft or other types of 
exploitation, Ireland could adapt a similar model to the UK where non-consensual retrieval of another 
person’s bodily material for genetic analysis is a criminal offence67 or Germany, where genetic testing 
is prohibited unless conducted by qualified doctors with the consent of the involved parties.68  
 
 

G. THE FUTURE OF THE BODY AS PROPERTY  
 
From this article, it is clear that a person can enjoy a legal identity, and while it is hard to deny that 
everyone owns their own bodies, the same cannot be said for the information or cells derived from our 
body.69 In introducing property law over the human body, we risk materialising the body and in doing 
so risk exploitation. Realistically, creating ownership rights in the human body would benefit corporate 
institutions more than the general public. Nonetheless, the old arguments for refusing to recognise body 
parts as property do not deserve the same weight they once did.70 
 
 In critiquing a property approach to the human body, I do not rule it out completely. Instead of 
having a broad application of property rights to every human organ, the law should only be applied to 
regenerating body parts (such as DNA, hair and embryos) and non-vital human organs (such as 
kidneys). That way, the risk of human organs being used as currency, putting people’s lives in danger, 
is minimal or even non-existent. Having autonomy to treat our body parts as our own would be a helpful 
approach. It must be recognised that applying property law to the human body, in particular regenerating 
human tissue or non-vital organs, is not to be viewed as a degradation of the human body. It offers 
potential psychological, physical and economic benefits to individuals and provides a framework for 
handling evolving issues regarding the control of extracorporeal biological materials.71 I believe that 
the Iranian model has much potential if executed correctly. There must be a balance of individual human 
rights and benefit for society as a whole. The future of the law regarding this issue is still unclear but it 
is very important that some consensus is established as soon as possible in order to protect society whilst 
also advancing in medical research. 72 
 
 

H. CONCLUSION 
 
This article presents the argument that regenerating and non-vital organs should be capable of private 
ownership. It is time to override previous moral and policy arguments; the current legal approach is 
simply unfit for purpose. As stated in Yearworth, “developments in medical science now require a re-
analysis of the Common Law’s treatment of and approach to the issue of ownership of parts or products 
of the human body”.73 A property law approach has the potential to create a legal and regulated market 

 
65 A Onion, “Genes: are they yours to keep or sell?” ABC News 7 January 2006, available at 
https://abcnews.go.com/Technology/story?id=98573&page=1. 
66 Ibid. 
67 Human Tissue Act 2004 s 45. 
68 L B Andrews (n41). 
69 M E J Nielsen et al, “Property and human genetic information” (2019) 10 Journal of Community Genetics 95. 
70 S Finn, “Why should the law recognise human bodies as property?” Trinity College Law Review Online, 
available at https://trinitycollegelawreview.org/why-should-the-law-recognise-human-bodies-as-
property/#_ftn4. 
71 L B Andrews, (n41). 
72 G Dworkin, “Should there be property rights in genes?” (1997) 352 Philosophical Transactions: Biological 
Sciences 1077. 
73 Yearworth (n52) at para 45. 
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for human tissue. With the need for organs rising, relying on goodwill and philanthropic donation is no 
longer effective. Whilst cases of organ trafficking are uncommon in western countries, it is becoming 
an increasing risk. If a legal and regulated market was introduced, it would minimise, if not completely 
eliminate, the black market trade of human tissue. Applying property law to the issue would protect 
people from destructively capitalising on their body and the market would be a safe and effective 
transplant system. However, from the case law discussed, it is clear that to fit each case different 
considerations are required. Perhaps, in the future, science will have advanced to the point of artificial 
organs, but for now there is a human need which must be met and the only solution is to lift an outdated 
prohibition on the sale of human body tissue.74 
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A. INTRODUCTION  
 

This article examines whether the trustor’s contractarian freedom1 to define the beneficiaries’ interests 
comes at the expense of creditors of the trust parties. For three reasons, it is argued that whilst 
theoretically the trustor can prejudice creditor interests, it is somewhat doubtful that this occurs all too 
often in practice. Firstly, although trustors can use their contractarian freedom to conceal their assets in 
sham, illusory or offshore trusts – making it difficult for their creditors to claim against trust assets – it 
is unlikely that this is the primary use of the average modern trust. Secondly, whilst it is possible for 
trustors to prejudice the trustee’s creditors through the inclusion of provisions such as narrow relief 
clauses, they are unlikely to do so for practical reasons. Thirdly, although trustors may weaken the 
position of the beneficiary’s creditors through the likes of discretionary trusts, arguably the average 
trustor might not object to the beneficiary using trust funds to pay creditor liabilities. Accordingly, it is 
argued that in reality, the trustor’s contractarian freedom is unlikely to come at the expense of creditors 
of the trust parties.  
 
 This article’s conclusions generally apply to both civil and common law trusts.2 However, 
consideration of how trustees and their creditors interact with the trust fund demands a more nuanced 
analysis. Given the conceptual and terminological differences between the systems on this point3 – as 
well as space limitations – Section C focuses only on the position under civil law trusts, such as those 
in Scots law.4 That said, it is tentatively suggested that the overall conclusions may still be similar. 

 
 
 
 
 
 

 
* Student on the Diploma in Professional Legal Practice at the University of Edinburgh. Special thanks to Lillie 
Teden and James Ahari for comments on an earlier draft of this article. 
1 For the purposes of this article, “contractarian freedom” means the trustor’s freedom to define the interests of 
the parties to the trust in the trust deed.  
2 Where there are terminological differences between the systems, this article adopts the Scots law terminology.  
3 K G C Reid, “Conceptualising the Chinese Trust: Some Thoughts from Europe” in R V Rhee and L Chen 
(eds), Towards a Chinese Civil Code: Historical and Comparative Perspectives (2012) at 3.   
4 Scotland has a mixed legal system. However, Scots trust law is civilian in nature.  
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B. TRUSTOR’S CREDITORS 
 
Under an orthodox trust arrangement, property is transferred from the trustor to the trustee for the 
benefit of the beneficiary.5 The trustee becomes the legal owner of the trust assets and the trustor retains 
no legal interest.6 Thus, provided that the trust was not created to alienate the property from existing or 
impending creditor claims (for which the usual clawback provisions apply),7 the trustor’s contractarian 
freedom appears to have little effect on their creditors. They cannot claim against trust assets as the 
trustor is no longer the owner, nor has any beneficial interest in them.  
 
 However, scholars note the “acute tension”8 which pervades modern trust law: the trustor’s 
desire to retain control over the trust property whilst also preventing their creditors from claiming 
against those assets.9 Indeed, trustors such as Mr Wyatt,10 Mr Clayton11 and Mr Pugachev12 demonstrate 
how their contractarian freedom can be exploited to their creditors’ detriment. The trustor creates an 
arrangement which looks like a trust (in that the trustee appears to hold property for the beneficiary), 
but the beneficiary’s interests are fashioned such that the trustor retains beneficial interest in the trust. 
They might, for example, appoint themselves as a beneficiary13 or trustee,14 retain rights to appoint15 or 
remove16 trustees and beneficiaries, or reserve powers to convey trust property to beneficiaries17 and 
third parties.18 In essence, the “real” beneficiary is the trustor and the trust is merely a creditor evasion 
device. Thus, the trustor’s contractarian freedom facilitates the opportunity to defraud their creditors.  
 
 Of course, most jurisdictions recognise that this conduct is repugnant with public policy.19 If it 
is proven that the trust is a “sham”20 or is “illusory”21 the court may rule that the trustee is holding the 
assets on bare trust for the trustor.22 The trustor’s creditors can then arrest the trustor’s beneficial interest 
and collapse the trust, thereby obtaining access to the assets.23 This suggests that although the trustor’s 
contractarian freedom allows them to create a fraudulent arrangement, their creditors are relatively 
secure as they always have civil recourse. 
  
 However, this oversimplifies the immense complexities in this area. Three problems 
demonstrate how the trustor’s contractarian freedom, when exercised in this way, undoubtedly comes 
at their creditors’ expense.  

 
5 J H Langbein, “The Contractarian Basis of the Law of Trusts” (1995) 105 Yale LJ 625 at 627.  
6 L D Smith, “Scottish Trusts in the Common Law” (2013) 17 Edin LR 283 at 285.  
7 See e.g. Bankruptcy (Scotland) Act 2016 s 98; Insolvency Act 1986 s 242.  
8 T Molloy and T Graham, “Trustees’ Duties to Creditors; Trustee Exoneration Clauses; Settlor Control and 
Settlor Mistake” (2011) 17 Trusts & Trustees 897 at 898.  
9 S Gadhia, K Rodgers and J Ho, “Sham Trusts” (2016) 22 Trusts & Trustees 464 at 465; see also T Nigg and D 
Vogt, “The Attachment of a Settlor’s Rights under Liechtenstein Law” (2019) 25 Trusts & Trustees 501 at 501.  
10 Midland Bank Plc v Wyatt [1997] 1 BCLC 242. 
11 Clayton v Clayton (Vaughan Road Property Trust) [2016] 1 NZLR 551.  
12 JSC Mezhdunarodniy Promyshlenniy Bank v Pugachev [2017] EWHC 2426 (Ch). 
13 See JSC Mezhdunarodniy Promyshlenniy Bank at para 106 per Birss J; Clayton at para 22 per O’Regan J. 
14 See Midland Bank at para 106 per Young QC; Clayton at para 10 per O’Regan J. 
15 See JSC Mezhdunarodniy Promyshlenniy Bank at para 115 per Birss J; Clayton at para 22 per O’Regan J. 
16 See JSC Mezhdunarodniy Promyshlenniy Bank at para 127 per Birss J; Clayton at para 22 per O’Regan J. 
17 See JSC Mezhdunarodniy Promyshlenniy Bank at para 115 per Birss J; Clayton at paras 53-57 per O’Regan J.  
18 See Midland Bank at para 6 per Young QC. 
19 A W Scott, The Law of Trusts 1st edn (1939) 782; Note, “Creditors’ Rights Against Trust Assets” (1987) 22 
Real Property, Probate and Trust Journal 735 at 748; K E Boxx, “Gray’s Ghost – A Conversation about the 
Onshore Trust” (2000) 85 Iowa LR 1195 at 1259.  
20 Snook v London and West Riding Investments [1967] 2 QB 786, 802 as defined per Lord Diplock’s oft-cited 
dictum. 
21 There is no consensus on a definition. However, see Clayton at paras 128-130 per O’Regan J for the subtle 
distinction between sham and illusory trusts. 
22 See e.g. JSC Mezhdunarodniy Promyshlenniy Bank at paras 445-456 per Birss J. 
23 For English law, see Saunders v Vautier (1841) 4 Beav 115 (Lord Langdale MR), (1841) Cr & Ph 240. For 
Scots law, see Miller’s Trustees v Miller (1890) 18 R 301. 
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 Firstly, the leading English authority on illusory trusts has been doubted. In Pugachev, Mr 
Justice Birss invalidated the trust for being “illusory”.24 Drawing his reasoning principally from the 
judgment in Clayton, he endorsed what Bennet has termed the “reality of control”25 approach: the trust 
deed showed that, in reality, the beneficiaries had no capability of enforcing immutable trust obligations 
due to the vast control reserved by the trustor.26 However, as Davies contends, interpreting Clayton as 
supporting a “reality of control” methodology was a “long bow for the judge to draw”.27 The New 
Zealand court actually stated that it did not have a unanimous view on any suitable test to undertake.28 
Indeed, Mr Justice Birss also failed to engage with any of Bennett’s other suggested tests;29 some of 
which have already been applied in other cases.30 Accordingly, Davies opines that an appellate court 
would likely have approached the matter differently.31 Evidently then, the precedent in this area is far 
from settled. Should the trustor use their contractarian freedom to create an illusory trust, their creditors 
must challenge the validity of that arrangement on somewhat “sparse”32 and unclear authority.  
 
 Secondly, even for sham trusts – where the law is relatively certain – there are extensive 
evidential hurdles for the pursuer. They must prove that when the trust was created, the trustor and 
trustee shared a dishonest intention to mislead third parties about the genuine purpose of the trust.33 
Add to this: the “strong presumption”34 which courts place on the trust document reflecting the trustor 
and trustee’s true intentions; the fact that a sham trust can “unsham” through the appointment of new 
good faith trustees;35 and that the trustee’s dubious actions or omissions may be viewed merely as a 
breach of trust rather than as evidence of a sham, shows just how high the evidential burden is.36 
Consequently, the trustor’s contractarian freedom allows them to fashion a creditor evasion device 
which is “exceptionally hard” to challenge.37  
 
 Thirdly, shamming parties may disguise their true intentions by setting up the trust in an 
offshore jurisdiction. Doing so offers benefits such as narrower interpretations of fraudulent transfer 
law,38 extensive confidentiality,39 protection from fiscal demands,40 lower or non-existent tax rates,41 
and difficulties for creditors who attempt to enforce judgments issued in domestic courts.42 Hence, 
Reimer notes that these factors create further practical and psychological barriers for the trustor’s 
creditors.43 They suffer due to the trustor’s freedom to create the trust however and wherever they desire.  

 
24 Although, Birss J disapproved of the term “illusory trust”: see paras 155-169.  
25 M Bennett, “Competing Views on Illusory Trusts: The Clayton v Clayton Litigation in its Wider Context” 
(2017) 11 J EQ 48 at 70. 
26 JSC Mezhdunarodniy Promyshlenniy Bank at paras 408, 453-456 per Birss J.  
27 J Davies, “New Developments in Settlor Reserved Powers” (2018) 2 Conv 175 at181.  
28 Clayton at para 126 per O’Regan J.  
29 Bennett (n 25) at 61. 
30 See e.g. Re AQ Revocable Trust [2010] SC (Bda) 40 Civ; see also Citibank NA v MBIA Assurance SA [2007] 
EWCA Civ 11, [2007] 1 All ER (Comm) 475. 
31 Davies (n 27) at 175. 
32 Bennett (n 25) at 59.  
33 Snook, 802 per Diplock LJ; see also Re Esteem Settlement [2004] WTLR 1 at para 53 per Birt DB; Shalson 
and others v Russo and others [2003] EWHC 1637 (Ch), [2005] Ch 281 at para 190 per Rimer J; A v A (St 
George Trustees intervening) [2007] EWHC 99 (Fam) at para 39 per Munby J.  
34 National Westminster Bank Plc v Jones [2001] 1 BCLC 98 at para 46 per Neuberger J.  
35 A v A at para 45-47 per Munby J.  
36 M Conaglen, “Sham Trusts” (2008) 61 CLJ 176 at 192-193.  
37 R Hunter, “The Fraudulent use of Trusts” (2013) 19 Trusts & Trustees 312 at 317.  
38 R T Danforth, “Rethinking the Law of Creditor’s Rights in Trusts” (2002) 53 Hastings LJ 287 at 307.  
39 Schmidt v Rosewood Trust Ltd [2003] UKPC 26, [2003] 2 AC 709 at para 1 per Lord Walker. 
40 Ibid. 
41 H M Silets and M C Drew, “Offshore Asset Protection Trusts: Tax Planning or Tax Fraud?” (2001) 5 Journal 
of Money Laundering Control 9 at 9. 
42 N L Poidevin, “Trusts – A Practitioners Perspective” in E Simpson and M Stewart, Sham Transactions (2013) 
at 157. 
43 C M Reimer, “Asset Protection: Then and Now” (2011) 150 Trusts & Estates 58 at 60.  
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 These reasons justify an irrefutable conclusion: the trustor can use their contractarian freedom 
to their creditors’ detriment. Concerningly, some estimate that between 50% and 80% of trusts are 
shams.44 If that were true, one could certainly argue that the trustor’s contractarian freedom comes all 
too often at their creditors’ expense. Yet, for two reasons, this statistic creates a misleading impression 
of trust practice.  
 
 Firstly, scholars note that this statistic is based on a loose colloquial understanding of a “sham” 
and not the legal meaning.45 Indeed, the sheer effort required to create a legal sham delivers a salient 
blow to the credibility of that figure. The trustor must have the volition to defraud their creditors. They 
must then convince the trustee (often an individual of professional standing)46 to adopt their fraudulent 
intention. Covering their tracks is complex and costly, and if the trust is successfully challenged they 
can face criminal sanction47 and damage to their professional reputations.48 Thus, to suggest that the 
average trustor exercises their contractarian freedom in this way is doubtful.    
 
 Secondly, this statistic does not reflect the general tenor of practitioner experiences. Hunter 
notes that whilst solicitors do encounter the “tale of apparent wealth”,49 it is not common enough to 
warrant law reform.50 Moreover, if that figure was accurate, it is surprising that the most substantive 
review of modern trust law51 did not even refer to sham or illusory trusts, let alone investigate narrowing 
the trustor’s freedom to prevent the use of trusts in this way. Again, this cannot reflect the reality of the 
average trust.   
 
 Ergo, the trustor’s contractarian freedom does theoretically enable them to prejudice their 
creditors’ interests. However, there is surely a disparity between theoretic possibilities and practical 
commonalities. It is doubtful that the average trustors are “deadbeats, scam artists and tax evaders”.52 
Arguments that the trustor’s contractarian freedom comes frequently at their creditors’ expense are 
therefore unconvincing.  
 
 

C. TRUSTEE’S CREDITORS 
 

The potential for trustors to prejudice the interests of the trustee’s creditors is more limited. Indeed, 
their contractarian freedom does not allow them to alter fundamental property law rules. For example, 
if the trustor attempts to protect the trust property by excluding trustee powers to sell trust assets, that 
does not prevent the trustee – as legal owner – from transferring title to a third party.53 If the trustor 
could define the beneficiary’s interest in a way which allowed the beneficiary to reduce the transaction 
(as opposed to merely suing the trustee personally)54 this would prejudice third parties.  
 

 
44 C Syed, “When is a Trust not a Trust?” (1999) 73 IHL 25 at 25-26.  
45 J Mowbray, “Shams, Pretences, Blackmail and Illusion: Part 2” (2000) 2 PCB 105 at 108; see also Gadhia, 
Rodgers and Ho (n 9) at 466-467.  
46 Gadhia, Rodgers and Ho (n 9) at 468. 
47 See e.g. HM Revenue & Customs, No Safe Havens 2019 – HMRC’s Strategy for Offshore Tax Compliance 
(2019) at 17 available at 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/802253/No_s
afe_havens_report_2019.pdf. 
48 Hunter (n 37) at 312.  
49 Ibid at 313. 
50 Ibid at 313-315.   
51 Scottish Law Commission, Report on Trust Law (SLC No 239, 2014).  
52 D L Jacobs, “Going Under Cover” (2005) March Edn Bloomberg Wealth Manager 85 at 85.  
53 See e.g. Trusts (Scotland) Act 1961 s 2(1).  
54 Scottish Law Commission, Report on Trust Law (n 51) at 155. 
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 Likewise, trustors cannot alter the rule that trust creditors are paid before any benefits are 
distributed to the beneficiaries.55 If trust debts – incurred intra vires – exceed the value of the trust fund, 
the creditors are paid and the beneficiaries receive nothing.56 Thus, irrespective of the trustor’s 
contractarian freedom, the Scottish Law Commission (“SLC”) note that under Scots law, trust creditors 
are relatively well protected.57 That said, there are at least two ways in which the trustor’s freedom to 
include or exclude certain trust provisions can detrimentally impact the trustee’s creditors.  
 
(1) Immunity clauses  
 
The beneficiary’s interest is simply a personal right to require the trustee to administer the trust in 
accordance with the trust deed/implied terms.58 Thus, if the trustee commits a negligent breach of trust,59 
the beneficiary (or any assignee(s)) can sue the trustee personally.60 However, the trustor can narrow 
the beneficiary’s interest by including an immunity clause.61 This prevents the beneficiary from suing 
the trustee for negligence (subject to exceptions)62 which does not amount to fraud or gross negligence.63  
 
 Excluding an immunity clause can negatively impact the trustee’s personal creditors. For 
example, assume that the trustee negligently breaches the trust terms, causing the trust patrimony a loss. 
The beneficiary can sue the trustee personally to restore the trust fund.64 This would be to the detriment 
of the trustee’s unsecured personal creditors, as their claims are at risk of the beneficiary diminishing 
the trustee’s personal assets. Interestingly then, the trustor’s contractarian freedom can harm the claims 
of creditors who have no interest in the trust.    
 
 Conversely, including an immunity clause can indirectly prejudice the beneficiary’s creditors. 
For example, if the beneficiary’s main asset was their interest under a fixed trust which entitled them 
to payment in a year, it is in their creditors’ interests that the beneficiary can sue the trustee for 
negligence. If the trustor prevented the beneficiary from doing so, the beneficiary’s entitlement could 
be diminished by the trustee’s negligence.65 This, of course, would not be in the interest of the 
beneficiary’s creditors.   
 
 Crucially, the potential to prejudice the interests of both groups of creditors originates from a 
common locus: the trustor’s contractarian freedom to decide whether the beneficiary’s interest includes 
a right to sue the trustee for negligence. Admittedly, this clause pushes against the “disparity between 
theory and practice” argument, as either the inclusion or exclusion of an immunity clause impacts 
creditors. Yet, perhaps this is a sui generis exception. Indeed, another example shows that whilst 
theoretically the trustor may prejudice trustee creditors, they are unlikely to do so for practical reasons.  
 
 
 
 
 

 
55 Scottish Law Commission, Discussion Paper on Liability of Trustees to Third Parties (SLC No 138, 2008) at 
3. 
56 Ibid at 3.  
57 Ibid at 10-12.   
58 Target Holdings Ltd v Redferns (A Firm) [1996] AC 421, 434 per Lord Browne-Wilkinson. 
59 See Scottish Law Commission, Discussion Paper on Breach of Trust (SLC No 123, 2003) at 4-5. 
60 Ibid at 7, 13, 33-34.  
61 See e.g. Knox v Mackinnon (1888) 15 R (HL) 83; see also SLC, Report on Trust Law (n 51) at 128; SLC, 
Discussion Paper on Breach of Trust (n 59) at 17-19.  
62 See e.g. Pensions Act 1995 s 33(1); Financial Services and Markets Act 2000 s 253.  
63 See Seton v Dawson (1841) 4 D 310, 316-317 per Lord Cockburn; Knox v Mackinnon (1888) 15 R (HL) 83 at 
para 86 per Lord Watson; Raes v Meek (1889) 16 R (HL) 31 at para 35 per Lord Herschell; Clarke v Clarke’s 
Trustees (1925) SC 693, 707 per Lord Clyde. 
64 SLC, Discussion Paper on Breach of Trust (n 59) at 7, 13, 33-34. 
65 Ibid at 24. 



  
 

44 
 

(2) Relief clauses  
 
In principle, trustors can protect the beneficiary’s interest by narrowing or excluding the trustee’s right 
to seek relief from the trust (or indeed from the beneficiary),66 even if those expenses were incurred 
intra vires. This strengthens the beneficiary’s interest by insulating the trust and their own patrimony 
from trustee claims. However, this is at the expense of creditors with interests in the trustee’s personal 
patrimony, as it increases the likelihood that those funds will be diminished. Again, clearly the trustor’s 
contractarian freedom has consequences for creditors with no interest in the trust. 
 
 In reality, however, the trustor is unlikely to include this clause. Indeed, why one would ever 
accept the office of trusteeship under such terms is unclear. The SLC note that one of the main problems 
in trust practice is that laypersons are deterred from trusteeship because the law is too swift to impose 
personal liability.67 Thus, including a term which will invariably result in personal liability without 
relief will likely mean that the trust never comes into existence, as no trustee would take office under 
such terms. 
 
 Furthermore, when a trust creditor is paid using the trust fund, technically they are arresting the 
trustee’s right of relief contained in their private patrimony.68 Thus, if the trustee had no relief right, 
third parties would be unlikely to contract with the trust as they are limited to repayment from the 
trustee’s private fund only. Their claim would be at risk of the trustee’s personal insolvency. 
Accordingly, if the beneficiary’s interest is contingent on income from trustee investments (as is often 
the case), it is counter-intuitive for the trustor to include a clause which would deter any prudent third 
party.  
 
 Consequently, with the exception of immunity clauses, though the trustor’s contractarian 
freedom theoretically enables them to define the beneficiary’s interests at the expense of trustee 
creditors, they are unlikely to do so in practice. Hence, arguments that the trustor’s contractarian 
freedom comes regularly at the expense of trustee creditors are unpersuasive.  
 
 

D. BENEFICIARY’S CREDITORS 
 
Beneficiaries are generally free to assign their trust interest to satisfy creditor debts.69 However, the 
trustor’s contractarian freedom can alter that position in several ways, seemingly to the detriment of the 
beneficiary’s creditors. Space prohibits an examination of every option,70 but three common 
possibilities may be considered.  
 
 Firstly, in many American states, trustors can include a “spendthrift” clause.71 This prevents 
beneficiaries from accessing the entire trust fund at once, as they cannot legally compel the trustee to 
make distributions.72 It also prohibits the beneficiary from assigning their interest to other parties.73 As 
a result, Danforth notes that the beneficiary’s interest loses value to their creditors.74 Though they may 
enforce diligence when/if assets are allocated to the beneficiary, this requires periodically instituting 

 
66 See Hardoon v Belilios [1901] AC 118.  
67 SLC, Discussion Paper on Liability of Trustees to Third Parties (n 55) at 10. 
68 Cunningham v Montgomerie (1879) 6R 1333, 1340 per Lord Shand; see also SLC, Discussion Paper on 
Liability of Trustees to Third Parties (n 55) at 10. 
69 Brydges v Brydges (1796) 3 Ves Jr. 120, 127 per Lord Alvanley. 
70 For example, the effect of alimentary or liferent trust interests.  
71 Danforth (n 38) at 291. 
72 A W Scott, “Spendthrift Trusts and the Conflict of Laws” (1964) 77 Harvard Law Review 845 at 845. 
73 Ibid at 845. 
74 R T Danforth, “A Primer on Creditors’ Rights in Trusts” (2004) 29 Tax Management Estates, Gifts and Trusts 
Journal 251 at 252. 
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proceedings against income distributions which may be insubstantial (assuming that they are even 
aware that a distribution has been made). Thus, Brown contends that American trust law75 prioritises 
the trustor’s freedom to dispose of their property how they please over the valid interests of the 
beneficiary’s creditors.76 It seems then that the trustor’s freedom to include spendthrift clauses allows 
the beneficiary to benefit whilst their creditors potentially go unpaid.  
 
 Secondly, the trustor might give the beneficiary an interest under a discretionary trust. Although 
this interest is assignable,77 the beneficiary (or any assignee(s)) cannot legally compel the trustee to 
make distributions.78 Therefore, whilst creditors may enforce diligence against payments made to the 
beneficiary, the position of the beneficiary’s creditors is weakened for two reasons. Firstly, trustees may 
be less likely to make distributions if the beneficiary will simply use them to satisfy creditor liabilities 
(or indeed if the beneficiary is now the creditor due to assignation). Secondly, even if the trustee does 
make distributions to the beneficiary, as with spendthrift clauses, the creditor must find out about them 
and then enforce diligence periodically.79 Thus, as Matthews observes, the interests of the beneficiary’s 
creditors are damaged when the trustor creates a discretionary trust, as accessing the trust funds is 
problematic.80  
 
 Thirdly, though there are dicta on “breaking trusts”81 and rules against perpetuity periods82 – 
which aid creditors who have been assigned the beneficiary’s interest by potentially giving them access 
to the trust fund – the trustor’s contractarian freedom even allows them to avoid those possibilities. The 
trustor and/or trustee could retain an interest in the trust83 (thereby preventing the beneficiary’s right 
from making up the necessary 100% interest to break the trust)84 and the trust could be created in a 
jurisdiction without rules against perpetuities.85 In essence, a well-informed trustor can define the 
beneficiary’s interest such that their creditors have little hope of payment.  
 
 These reasons paint a relatively bleak picture for the beneficiary’s creditors. Yet, perhaps there 
is a disparity between how legal theory teaches us to think about debts and liabilities versus how they 
are approached by the average person in practice. As was highlighted in Professor Langbein’s seminal 
article on the connected area of succession law, the heirs of decedents often voluntarily pay off their 
family member’s debts for honour’s sake,86 despite theoretically having no legal obligation to do so. 
Accordingly, if the trustor has instructed the trustee of a discretionary fund to provide for their family, 
why those assets would not be used when the beneficiary naturally incurs debts is unclear. Debts and 
liabilities are a part of modern life; indeed, 17% of legal problems are related to debt and money.87 
Therefore, rather than allowing the beneficiary to live in a constant state of debt – which could limit 
their future possibilities by, for example, worsening their credit score – it seems tenable that the trustor 
might not object to the beneficiary using trust assets to pay creditor liabilities. Of course, this is 

 
75 Spendthrift clauses are not expressly recognised in Scots or English law. 
76 E J Brown, “Rights of Creditors of Beneficiary of Spendthrift Trust” (1933) 21 CR 142 at 143. 
77 It should be noted that, at least in Scots law, any such interest is likely to be a spes successionis i.e. only a 
hope of succeeding rather than a guaranteed interest of itself.  
78 A K Kanyuk, “Don’t Touch That!” (2007) 1 Estate Planning and Taxation 1 at 17.  
79 Danforth (n 38) at 292.  
80 P Matthews, “The Comparative Importance of the Rule in Saunders v Vautier” (2006) 122 LQR 266 at 278. 
81 For English law, see Saunders v Vautier (1841) 4 Beav 115 (Lord Langdale MR), (1841) Cr & Ph 240. For 
Scots law, see Miller’s Trustees v Miller (1890) 18 R 301. 
82 See e.g. the English “wait and see rule”; Perpetuities and Accumulations Act 1964. 
83 J Getzler, “Transplantation and Mutation in Anglo-American Trust Law” (2009) 10 Theoretical Inquiries in 
Law 355 at 371.  
84 Though, see Variation of Trusts Act 1958 s 1(1) for exceptions in English law.  
85 See e.g. Cook Islands (International Trusts Act 1984 s 6); Nauru (Foreign Trusts Estates and Wills Act 1972 s 
3); Turks and Caicos Islands (Trusts Ordinance 1990 s 14). 
86 J H Langbein, “The Nonprobate Revolution and the Future of the Law of Succession” (1984) 97 Harvard LR 
1108 at 1121 – 1122. 
87 World Justice Project, Global Insights on Access to Justice (2018) available at 
https://worldjusticeproject.org/sites/default/files/documents/Access-to-Justice-2019-UnitedKingdom.pdf. 
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speculative reasoning, but again it leads one to question whether the trustor’s contractarian freedom 
actually creates a “hide and seek of debtors and creditors”88 in modern trust practice. 
 
 

E. CONCLUSION 
 

Overall, whilst theoretically trustors may prejudice creditor interests, it is somewhat doubtful that this 
occurs all too often in practice. Trustors can use their contractarian freedom to conceal their assets in 
sham, illusory or offshore trusts – undoubtedly prejudicing their creditors’ interests – but it is unlikely 
that this is the primary use of the average trust. Likewise, though it is possible for trustors to prejudice 
trustee creditors through, for example, narrowing or excluding relief clauses, they are unlikely do so for 
practical reasons. Similarly, trustors may weaken the position of the beneficiary’s creditors through the 
likes of discretionary trusts, but perhaps the average trustor might not object to the beneficiary using 
trust assets to pay creditor debts. Taken together, these reasons indicate that in reality, the trustor’s 
contractarian freedom is unlikely to come at the expense of creditors of the trust parties.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

 
88 N T Dow, “The Hide and Seek of Creditor & Debtors: Examining the Effectiveness of Domestic Asset 
Protection Trusts for the Massachusetts Settlor” (2014) 27 Quinnipiac Probate LJ 170.  
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A. INTRODUCTION 
 
This paper is concerned with purpose trusts, and more specifically non-charitable purpose trusts in Scots 
law. It examines reform— not just through legal doctrine and legal culture—but from the perspective 
of lay people and the wider society that creates these obligations.1  
  

The legal definition of a purpose trust is slightly complex but a good starting point for this 
concept is an article by Adam Hirsch, who wrote “Bequests for purposes: a unified theory.” Hirsch 
cited a trust of the playwright George Bernard Shaw who wanted to fund a 40-letter alphabet of the 
English language—a proposed non-charitable purpose trust. 2 As the court observed: 
 

“The first object of the alphabet trusts is to find out by inquiry how much time could be 
saved by persons who speak the English language and write it, by the use of the proposed 
British alphabet and so to show the extent of the time and labour wasted by the use of our 
present alphabet, and, if possible, further, to state this waste of time in terms of loss of 
money.” 3 

 
Hirsch cited the alphabet trust partly to suggest that non-charitable purpose trusts do not deserve to be 
voided by courts. And given their indirect economic benefits, non-charitable purpose trusts even ought 
to be expanded as valid forms of trust:  
 

“[T]estators […] might seek by a social purpose bequest to encourage unfamiliar or 
unwelcome forms of consumption which they believe would benefit the public. In the 
process, they could show fellow citizens what they had been missing and stir demand for 

 
* LLM candidate at the University of Edinburgh. 
1 The methodology of this paper is that of socio-legal studies. It is a critical approach to law based on reasons 
sourced from academic subjects outside of law. R. Cotterrell has suggested a great need for this approach with 
trusts: “[t]he understanding of law today requires that legal knowledge be continually confronted with, 
challenged by and eventually integrated with forms of knowledge developed in 'non-legal disciplines.'” (R. 
Cotterrell, “Power, Property and the Law of Trusts: A Partial Agenda for Critical Legal Scholarship” (1987) 
14(1) Journal of Law and Society 78). For socio-legal work on private purpose trusts specifically, see also: 
‘Some Sociological Aspects of the Controversy Around the Legal Validity of Private Purpose Trusts’ in S. 
Goldstein (ed), Equity and Contemporary Legal Developments (1992). 
2 A J Hirsch, “Bequests for purposes: A unified theory” (1999) 56(1) Washington and Lee law Review 33, Ibid, 
citing: In re Shaw, [1957] 1 All E.R. 745, 749-50. 
3 Hirsch, Ibid, 737. 
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the subsidized good or service. As the new form of consumption came into vogue, members 
of society would once again discover in the bequest an efficient source of funding for 
something they would (at last) wish to have. Many social purpose bequests have almost 
certainly been so inspired.” 4 

 
Such bequests as Shaw’s alphabet are eccentric and seem to indulge in some of the staged fantasies of 
the fictional linguist Professor Henry Higgins in one of Shaw’s own plays. Yet Shaw likely meant the 
trust to be a sincere attempt at social improvement and even economic gain. Hirsch writes that such 
attempts to use purpose trusts for particularly economic improvements, can even be a form of mortis 
causa “venture capital.” 5 Yet the law of Scotland – and many other countries for that matter – does not 
look at non-charitable purpose trusts so instrumentally: the beneficiary principle, restrictions on 
accumulation, and the charitable exception limit the types of purpose trusts that are allowed. Or more 
accurately, such restrictions have historically been in place for almost all purpose trusts, but have been 
relaxed globally and even abolished for just one type: commercial purpose trusts in offshore 
jurisdictions. This perhaps raises a question: 
 
 Given that a non-charitable purpose trust can have secondary economic effects (“multiplier 
effects”) 6 is the rule of Scots law against such trusts justifiable? To what extent can non-charitable 
trusts (for example a trust for artistic purposes) have a secondary multiplier effect? And is there some 
bias in legal thinking for loosening restrictions on just offshore commercial trusts but not other types? 
 
 Another way of saying this is: to what extent has the legal culture of the courts, law 
commissions, and lawyers in general not only shown great bias to the benefits of non-charitable purpose 
trusts but even used the very arguments that could have validated them to validate commercial forms 
of trusts? To begin to answer this question, it helps to start with the law on purpose trusts and set out 
very briefly what the view of them has traditionally been in Scotland and the UK generally. 
 
 

B. PURPOSE TRUSTS 
 
Despite the raft of modern legislation that now mostly governs trusts,7 courts historically had a great 
role in dividing trusts up in the UK. One particular way of doing this was to say that there were trusts 
with (1) specified beneficiaries, and (2) those for charitable or public purposes.8 Purpose trusts were by 
definition those which did not have specific beneficiaries. And the purposes were construed narrowly 
as public or charitable, and not to some private purpose. There are exceptions to this including private 
purpose trusts9 and the testamentary trust of imperfect obligation,10 but these are rare and historically 
courts in the UK have been loath to permit such trusts to exist for a vague purpose unless the purpose 
is broadly charitable or public in nature. This is partly because trusts with clear beneficiaries are 
desirable as they have a clear mechanism for enforcement (through the beneficiary suing the trustee): 
 

“[H]aving regard to the historical origins of equity, it is difficult to visualise the growth of 

 
4 Hirsch, “Bequests for Purposes”, 62. 
5 Hirsch, “Bequests for Purposes”, 63. 
6 Multiplier effects or Keynesian multipliers are, reductively, just things that lead to more expenditure. It will be 
looked at in this paper for its impact primarily in two ways: in the offshore trust market, and in the tourist 
economy in Scotland. For a good overview that contains a minimum of economics-jargon, see: A.LL. Wright. 
“The Genesis of the Multiplier Theory.” (1956) 8(2) Oxford Economic Papers 181.  
7 In Scotland in particular see generally: Trusts (Scotland) Acts 1921 and 1961; The Charities and Trustee 
Investment (Scotland) Act 2005. 
8 University of Edinburgh v The Torrie Trustees [1997] SLT 1009. 
9 “We think that they [private purpose trusts] are probably [my emphasis] already competent in Scots law, but 
that it is desirable to clarify the position and to set out a clear statutory framework for such trusts.” Report on 
Trust Law (Scot Law Com No 239, 2014) para 3. 
10 E.g. Trimmer v Danby [1856] 25 L.J. Ch. 424; Brown, J. “What are we to do with testamentary trusts of 
imperfect obligation?” (2007) Conveyancer and Property Lawyer, 2, 148. 
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equitable obligations which nobody can enforce ... [and] because it is not possible to 
contemplate with equanimity the creation of large funds devoted to non-charitable purposes 
which no court and no department of State can control, or, in the case of maladministration, 
reform.”11  

 
In other words, trusts need beneficiaries, because courts and society in general like to be able to enforce 
obligations clearly and to supervise how the trusts are managed in an orderly fashion. The beneficiary 
holds the trustee accountable and makes it clear to whom the trust obligation is owed. In Scotland, the 
beneficiary has only a personal right, not an equitable one as under the law of England and Wales. 
However, the central point of beneficial interest—that there must be an identifiable beneficiary with a 
right against the trustee—remains even if we refer to English authorities: 
 

“[…] [A] trust exists where the legal owner of property, the trustee, is constrained by a 
court of equity to deal with it as to give effect to the equitable rights of another the 
beneficiaries … Prima facie, therefore, a trustee would not be expected to be subject to an 
equitable obligation unless there was somebody who could enforce a correlative right, and 
the nature of that obligation would be worked out in proceedings for enforcement.”12 

 
Courts (historically and generally) only allowed charitable and public trusts to not have defined 
beneficiaries. The definition of what is charitable in Scotland is now largely the mandate of an 
institution, Office of the Scottish Charity Regulator (“OSCR”). Broad-minded as OSCR may appear 
based on its list of charitable and public trusts, the list in section 7 of the Charities and Trustee 
Investment (Scotland) Act 2005 still excludes many purpose trusts.13 The 2005 Act is mainly a 
continuation of historical case law and statutes in terms of excluding purpose trusts.14 But the older 
cases at least offer a slightly less bureaucratic, and a slightly more colourful exploration of why the law 
opposes non-charitable purpose trusts for public policy reasons:  
 

“For I consider that if it is not unlawful, it ought to be unlawful, to dedicate by testamentary 
disposition, for all time, or for a length of time, the whole income of a large estate—real 
and personal—to objects of no utility, private or public, objects which benefit nobody, and 
which have no other purpose or use than that of perpetuating at great cost, and in an absurd 
manner, the idiosyncrasies of an eccentric testator.” 15 

 
The above overview on the legal doctrine of the purpose trust above can be summarized in the following 
way. Exceptions notwithstanding, historically, in the UK and in Scotland, courts have followed the 
logic that a trust must either very clearly have specific beneficiaries, or—if there are none—then it 

 
11  Re Astor’s Settlement Trusts [1952] Ch. 534 at 542. 
12  Re Astor’s Settlement Trusts [1952] Ch. 534. 
13 The three traditional charitable criteria at Common Law (the relief of poverty, educational purposes, and 
religious purposes) have been superseded by the Charities and Trustee Investment (Scotland) Act 2005 and the 
Scottish Charity Register. Section 7 seems to outline a broad list of fifteen criteria such as “the prevention or 
relief of poverty” and “the advancement of the arts, heritage, culture or science.” It even possesses a sixteenth 
discretionary criterion (“any other purpose that may reasonably be regarded as analogous…”) but in substance 
this section is quite similar to earlier law in excluding many purpose trusts such as those voided in M’Caig v 
University of Glasgow (No.2), 1907 SC 231. Arguably, Section 7 of the Act continues to preclude trusts voided 
for public policy reasons: its primary purpose would be deemed funerary, whereas its secondary purpose would 
be deemed public.  
14  The public benefit test in Scotland is based on how a body exercises its powers, whereas in England and 
Wales the test is more focused on categorising valid and invalid purposes. However, both systems make 
substantial use of the originally English list-system to describe types of public benefits, and both lists 
substantially resemble and draw on the English Charitable Uses Act 1601 [“the Statute of Elizabeth I” (the 
Preamble)]. The Charity Scotland, Report of the Scottish Charity Law Review Commission (2001) para 1.29 et 
seq (the McFadden Report) alludes to this origin for the Charities and Trustee Investment (Scotland) Act 2005, 
s.7.  
15 M’Caig v University of Glasgow (No.2) 1907 SC 231. 
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should very clearly state a charitable purpose or a public one. 16 The former rule is called sometimes the 
beneficiary principle, and the latter is its main charitable or public exception. There is a degree of 
certainty in these rules which suggests a hope either for clear rights-holders or a clear sense of duties. 
Even the trust’s duration is subjected to certainty, being limited by the rule against perpetuities or the 
restriction on accumulation as it is known in Scotland.17  The result is that, in the United Kingdom, for 
a trust to lack a charitable purpose means that it must fall into a tiny bin of ill-repute: that of non-
charitable purpose trusts, a reluctantly accepted category in which one hears disparaging descriptions 
like “concessions to ‘human weakness.”18 Usually trusts do not even fall into this bin of the non-
charitable purpose and they simply fall to the floor of voidness where courts even insist on removing 
all power that a trustee—willing to perform the trust—could have to perform the trust and, as it were, 
put it back in the bin of the validly non-charitable. So legally reviled are these trusts that courts pre-
emptively exclude the power altogether.19 
 
 A brief sketch of the doctrine having been completed, the initial question returns in a slightly 
more focused way: where has Scots Law shown a particularly unfair bias to the non-charitable purpose 
trust?  
 
 

C. THE MULTIPLIER EFFECT 
 
In the remainder of this paper we will look at the loosening of the historical restrictions on non-
charitable purpose trusts in Scotland, and indeed around the world, based on offshore commercial 
purpose trusts. This process of loosening legal restrictions might as well apply to a larger group of 
purpose trusts, because the fundamental reason for loosening restrictions (“the multiplier effect”) can 
apply to any number of touristic, cultural, and artistic trusts. That the reasoning has not been applied to 
loosen the restrictions for this larger group of purpose trusts is perhaps a sign of a bias in legal thinking. 
To make this point we will compare two types of trusts: 
 

(1)  trusts for monuments 
(2)  offshore commercial trusts  

 
And the comparison to be made is as follows:  
 

(1) Trusts for establishing monuments can possibly be justified by reference to their economic 
impact on the tourist economy. 

(2) Offshore trusts for commercial purposes are routinely justified by reference to their 
economic impact on the offshore trust market.  

 
In other words, both kinds of trusts can be validated by laws that respect their secondary benefits to a 
wider economy. And yet, only the second type of offshore commercial trusts is enjoying a diminution 
of restrictions despite their arguably comparable economic effects.  
 
 It is probably worth pausing, if it is hard to see how a monument could have a good effect on 
Scotland’s tourist economy. The classic way that Scottish courts have phrased this has been an objection 

 
16 As per Lord Macnaghten’s observations in Commissioners of Income Tax v. Pemsel [1891] AC 531, a 
charitable trust must be established for the relief of poverty, the advancement of education, the advancement of 
religion, or any other purposes beneficial to the community. 
17 The Scottish restrictions do not lie in Common Law, unlike the English rule against perpetuities, and thus 
Scotland theoretically has no prima facie limitation, although in practice it is limited. The origins of the modern 
doctrine lie in: Accumulations Act 1800; The Creditors of Robert Frog v His Children (1735) Mor 4262; in 
England and the UK broadly, the case of Thellusson v Woodford (1799)31 ER 117 is highly influential.  
18 Per Roxburgh J in Re Astor’s Settlement Trusts [1952] Ch. 534 at 547. Roxburgh J, citing: Underhill, Arthur, 
and R. T. Oerton. Underhill's Law Relating to Trusts & Trustees 12th Edition (1970) 79.  
19 Re Endacott [1959] EWCA Civ 5. 
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to the trust on public policy grounds 20 and the classic case of limiting absurd trusts in this area in 
Scotland is M’Caig v. University of Glasgow (No. 1) 21 (not No. 2) and the subsequent case M’Caig's 
Trustees v Kirk Session of United Free Church of Lismore.22 Hirsch, the author quoted at the outset of 
this paper who vied for the economic utility of such trusts was aware of and cites these Scottish cases 
in his American publication.23 He was well-aware of Lord Kyllachy’s scornful phrase “to throw the 
money yearly into the sea.” 24 And Hirsch was well aware that he was challenging case law that lies at 
the bedrock of Scottish law on this matter. What is most important in the M’Caig cases for our purposes 
here, are the passages, some of which were noted by Hirsch—others of which I would like to add—that 
suggest the court clearly did not recognise indirect economic gains in society attendant on M’Caig’s 
trust purposes. These were, it is worth noting, to build a monument in the style of the Colosseum in 
Rome which was dealt with by Lord Salvesen as follows: 
 

 “For myself I am prepared to hold that the bequest is contrary to public policy on more 
than one ground. In the first place, I think it is so because it involves a sheer waste of 
money, and not the less so that the expenditure would give employment to a number of 
sculptors and workmen, for it must be assumed that their labour could be usefully employed 
in other ways.” 25 

 
Then there are the uses of the word incidental by the court (my emphases follow): (1) “incidental 
benefits arising to Scottish art and Scottish artists from the institution of prizes;” 26 (2) “incidental 
interests of Scottish sculptors” 27 (3) A third use of the word is worth quoting at length as it situates the 
issues in the case well for a new reader:  
 

“Every trust which is created for the purpose of spending money upon anything—
irrespective altogether of the nature of the purpose —must incidentally benefit somebody, 
such as servants, workmen, professional men, and the like, and none the less that they give 
value for the money which they receive—value, that is to say, in the shape of services 
rendered or skill employed. But in the ordinary use of language such persons are not 
described as beneficiaries of the trust, or as persons for whom the heritage is held by the 
trustees.” 28 

 
What both the court in the M’Caig case and Hirsch found relevant here is the word incidental. It 
encapsulates what the court is denying here in these judgements: the knock-on, additional economic 
ramifications that a trust may have in its wider society. This is the multiplier effect, a term of economists 
little used in courts of law. Yet courts in the United Kingdom as far back as the 19th century have 
certainly been aware of multiplier effects: "[a]ny man who spends his income benefits the community 
by putting money in circulation.” 29 They certainly did not use the multiplier effect term, but what is 
clear is that Scottish courts have historically refused to apply any of its principles to non-charitable 
trusts, as the case of M'Caig's Trustees v. Kirk-Session of United Free Church amply demonstrates.30 

 
20 As observed in Strathmore v Strathmore's Trustees (1830) at 538: “every man living is limited in his exercise 
of the right of property by this principle, that he cannot make a valid deed which is contra bonos mores, or 
contra publicam utilitatem.” 
21 M’Caig v Glasgow University Court (No.1) (1904) 6 F. 918; the subsequent case is separate and has received 
negative judicial treatment: M’Caig v University of Glasgow (No.2) 1905 13 S.L.T 565. 
22 M’Caig's Trustees v Kirk Session of United Free Church of Lismore [1915] S.C. 426; also see: Aitken's 
Trustees v Aitken [1927] S.C. 374. 
23 Hirsch (n 2), “Bequests for Purposes”, 37.  
24 M’Caig v University of Glasgow (No. 2) [1907] SC 231 at 242 per Lord Kyllachy. 
25 M’Caig's Trustees v Kirk Session of United Free Church of Lismore [1915] S.C. 426 at para. 434. 
26 M’Caig v University of Glasgow (No.2) 1907 SC 231 at para. 243. 
27 Ibid at 243. 
28 Ibid at 245. 
29 Hirsch, “Bequests for Purposes…” 65, citing: P.A. Samuelson and W.D. Nordhaus, Economics 14th Ed 
(1992), 476-78; For judicial recognition, see In re Nottage, [1895] 2 Ch. 649, 653-54 (App).  
30 M’Caig's Trustees v Kirk Session of United Free Church of Lismore [1915] S.C. 426 at 434. 
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 As was briefly sketched in Section B above on legal doctrine, the reasons for this stem from 
some of the foundational principles of Scots Trust Law: the beneficiary principle, the restriction on 
accumulation, and the charitable exception: the broad, vague effects of trusts are not given voice to, it 
is their clearly named beneficiaries and purposes that historically counted. Yet, in the next section, we 
will see how offshore trusts have changed all of this, by bringing the multiplier effect into trust 
discourse, not just abroad but even in the Scottish Law Commission’s discussion paper in 2010. 
 
 

D. DOUBLE STANDARDS 
 
The Law Commission published a discussion paper on accumulations in 2010.31 The main findings 
include abolishing the rule restricting accumulations,32  and replacing it with a discretionary procedure 
within the Court of Session.33 But the double standard of this discussion paper lies in the way that it 
really only refers to the economic benefits of offshore commercial trusts unrestricted by accumulations, 
and it does this effectively through recourse to the secondary multiplier effect. Whereas the discussion 
paper diminishes and downplays how the traditional restrictions on accumulation for trusts could or 
should apply to offshore and commercial trusts. 
 
 First, what are the traditional reasons for restricting accumulation for trusts? The discussion 
paper cites two major reasons, but then goes on to downplay how these reasons could or should apply 
to commercial and offshore purpose trusts: 
 

(1) it [the rule preventing accumulations] prevents distortions in the economy which may 
be caused by large amounts of wealth being held in trust for a long period; 

(2) it prevents the accumulation of vast wealth for the benefits of a limited number of 
individuals far in the future;34 

  
The discussion paper downplays these reasons in a modern, commercial context, by avoiding economic 
analysis where necessary. The discussion paper repeatedly clarifies that it does not approach these 
issues from any particular perspective.35 It particularly emphasizes that an economic perspective, using 
data, is especially not its methodology: “We have already made clear that we are not in a position, 
almost a decade after Gallanis [a critic of a previous commission report] wrote his article, to offer solid 
economic data which might support any proposal we may make: we have discussed this in our Paper”36 
The report notes that not all jurisdictions have approached trust reform for economic reasons.37 For 
instance, the internal consistency of legal systems is another reason for reform.38 The report especially 
avoids economic assessment of the Dead Hand Theory—the notion that tying up assets well into the 

 
31 Discussion Paper on Accumulation of Income and Lifetime of Private Trusts (Scot Law Com DP No 142, 
2010) (henceforth “Discussion Paper”). 
32 “Any rules restricting the duration of trust purposes should not apply to any commercial trust. This should be 
made clear by an express statutory provision,” Discussion Paper, para 5.4. 
33 “…[A]fter a trust had been in existence for a set number of years, possibly 25, the Court of Session would 
have power to alter the trust purposes to the extent that such alteration is clearly expedient in order to take 
account of any material changes in circumstances that had occurred since the trust was created.” Discussion 
Paper, para 5.25. 
34 Discussion Paper, para 3.59. 
35 “There are different angles from which this argument can be supported: it may, for example, be viewed from 
an economic angle, or from a philosophical or moral one, or a practical one. These approaches (and others 
which may be chosen) are not exclusive: each contributes to an overall assessment of the extent to which 
restrictions on 'dead hand' control are justifiable.” Discussion Paper, para 3.64. 
36 Discussion Paper, Appendix C, para 13. 
37 Discussion Paper, para 4.9. 
38 Discussion Paper, para 4.18. 
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future is harmful to the economy. The discussion paper states that, “[i]t has proved, however, to be very 
hard to obtain relevant data [on the Dead Hand theory]. The Law Commission sought expert advice, 
which, again led to no particularly firm conclusions.” 39 This is true, in that no firm conclusions were 
reached; yet, one of the experts from whom advice was sought was Professor Vickers, an economist 
who in fact had been suggesting an inclination towards removing restrictions on accumulation since the 
previous report consultations from the 1990s.40 So not only does the report downplay its economic 
methodology and the actual views of Professor Vickers, but it goes as far as citing another economist 
who believes the Dead Hand rule can never be explained economically: "How one should proceed to 
compare the costs arising from, respectively, dead hand and living hand control is beyond my 
competence; and I would not venture even on an intuitive answer."41 Any distortion of the economy 
that unrestricted trusts could cause is hard or even impossible to quantify, claims the discussion paper.42 
 
 The discussion paper therefore avoids economic criticisms of the Dead Hand rule even though 
its purpose is to recommend the commercial viability of loosening restrictions on trusts. Moreover, it 
gives humanitarian reasons for abolishing it: “Take the case of a woman who has a recently born and 
severely disabled grandson… The current rules make this impossible to plan with any degree of 
certainty at all.” 43 The report correctly identifies a problem here, that of addressing the need to help 
disabled persons flexibly over time without cumbersome restrictions: but this does not actually address 
why commercial trusts (the kinds of trusts that the report is trying to introduce more and more in 
Scotland) should be more or less restricted for economic reasons. It ignores the Dead Hand rule’s 
abhorrence of what amount to entails and successive liferents, the family dynasties of trust funds. The 
closest it comes is it to cite that: "trust investments do not outperform all other investments; trustees do 
not have systematically better information than other capital market investors”44 But this again ignores 
the point of the Dead Hand rule in mortis causa commercial contexts. The Dead Hand rule is not for 
restraining ordinary capital investors: the rule is meant to prevent the living dead from going on 
compounding their interest over decades after death. So even if perpetual mortis causa trusts invest in 
similar stock portfolios and properties as what a living person might invest in, the problem is really that 
they go on doing so for much longer.45  
 
 The point of the above criticisms was not to say that the discussion paper was wrong, just that 
it placed too much emphasis on how offshore trusts do not resemble traditional trusts, and are therefore 
not in need of being as restricted by traditional rules on perpetual trusts. The paper was, after all, trying 
to loosen restrictions on commercial purpose trusts that often have no clear beneficiaries.46 The report 
follows the U.S., Channel Islands, and Bermudian reforms which have avoided, “the frustration of 
certain commercial and financial objectives.” 47 The report states that, “such reasoning strengthens the 
case for reform of the Scots law rule […] so that Scotland can maintain its position as a trust-friendly 

 
39 Discussion Paper, para 3.65. 
40 “Indeed, the very tentative view of Professor Vickers that, as an economist, he was inclined to favour the 
removal of restrictions on disposition was swept aside without real consideration on the face of the report.” T 
Aldridge QC 9 June 2009, Perpetuities and Accumulations Bill, Appeal Committee, Examination of Witness 
(Q86-97) Q86, available at https://publications.parliament.uk/pa/ld200809/ldpublic/perp/127/9060908.htm.  
41 Ogus, A. I. “The Trust as Governance Structure”, The University of Toronto Law Journal 36, no. 2 (1986): 
186, 216. 
42 “The funds being accumulated by trustees at any one time would need to make up a significant part of the 
overall economy. It is very hard to conceive of such a situation occurring today. Even so, the extent to which it 
would distort the overall economy is not at all clear.” (Discussion Paper, para 3.61.) 
43 Discussion Paper, para 3.63, 
44  Discussion Paper, para 3.62 citing: R H Sitkoff, “The lurking rule against accumulations of income” (2006) 
100 North Western University Law Review 501, 516. 
45  Discussion Paper, para 3.62 citing: Sitkoff (n 44), “The Lurking Rule Against Accumulations of Income”, 
514. 
46 “Any rules restricting the duration of trust purposes should not apply to any commercial trust. This should be 
made clear by an express statutory provision.” Discussion Paper, para 5.4. 
47 Discussion Paper, para 4.17. 
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jurisdiction in the face of competition from neighbouring jurisdictions.” 48 The point of reform in 
Scotland is to compete with other jurisdictions that are getting offshore business: “Over the course of 
the last two decades or more, the rule against perpetuities has come to be viewed with distaste by many 
US states due to the stifling effect it has been considered to have on the growth of trust business within 
their boundaries.”49 This loosening of restrictions on trusts to grow an economy is a subject of concern 
for which we do not have the space here to articulate fully.50 But clearly the  Scottish discussion paper 
is geared towards growing the economy: the paper discusses reform in lucrative American jurisdictions, 
where “[i]t has been calculated that, by 2003, approximately $100 billion in trust assets had been 
invested in those states which had abolished the rule against perpetuities.” 51 What does the report stress 
as the outcome of reforms? In its own words, “ a substantial increase in trust investment in those [U.S.] 
states”,52 and this is paralleled in Jersey and Guernsey53 and Bermuda.54  
 
 Growing an economy is a wonderful objective, of course, but in pursuing this agenda, the 
discussion paper arguably ignores the fact that family planning can persist in the guise of offshore 
commerce: families are using these commercial trusts for their family aims through dynasty trusts. 
These are trusts set up perpetually by families.55 Many of the report’s arguments require the logic of 
the multiplier effect, but also assume that this is somehow just for a new type of commercial trust that 
has emerged.56 This is built on a certain narrative that, although trusts were once gratuitous transfers by 
tradition, many trusts have made a clear and final break: they are now commercial vehicles with a 
burgeoning share of capital in the market. Trustors that used to ask: “how can I provide for my family?” 
now just ask the question: “are trusts more useful than corporations?”57 Trusts and foundations have 
commercialised, and in particular they have gone into offshore business since the 1920s. 58 But offshore 
commercial trusts are as much about evading what is owed in divorce proceedings, and providing for 
an inheritance scheme, as they are for actually setting up a commercial venture. This is all relevant, 
because it suggests that the law commission was surprisingly ready to overlook old rules of law in a 
commercial context. And it was surprisingly ready to do this in a commercial context that in many ways 
does not differ from historic non-charitable purpose trusts.  
 
 To summarise, the solution being suggested in Scotland (varying a commercial trust through a 
power similar to the Cy Pres doctrine)59 and abolishing older rules of law, is equally possible for other 
non-charitable purpose trusts. It has never been considered in these other non-charitable trust contexts 
largely, as will be explored below through the leading M’Caig cases in Scotland, because of a bias in 
legal thinking against the cultural, touristic and artistic output of inheritance schemes. 
 
   

 
48 Ibid. 
49 Discussion Paper, para 4.6. 
50 For instance, the necessary development of discretionary trusts wherein the trustee has “greater scope to 
fiduciary action than is necessary” is a subject of concern. P G Haskell “Some Problems with the Uniform 
Trustees’ Powers Act” (1967) 32(1) Law and Contemporary Problems 168. 
51 Discussion Paper, Appendix A. para 52 citing: R H Sitkoff, "The Lurking Rule Against Accumulations of 
Income,” 507. 
52 Discussion Paper, para 4.6. 
53 Discussion Paper, para 4.7. 
54 Discussion Paper, Appendix A para 11, and para 4.8, citing The Perpetuities and Accumulations Act 2009, 
which came into force on 1 August 2009. 
55 On the implications of this as a form of reversing the rule against accumulations, see generally: Anon., 
"Dynasty Trusts and the Rule against Perpetuities." Harvard Law Review 116, no. 8 (2003): 2588-2609.  
56 This is the offshore use of the dynasty trust; for the related idea that trusts straddle gratuitous and commercial 
purposes: J H Langbein, “The secret life of the trust: The trust as an instrument of commerce” (1997) 107(1) 
Yale LJ 165 at 172, 186-187. 
57 S L Schwarcz, “Commercial trusts as business organizations: Unraveling the mystery” (2003) 58(2) The 
Business Lawyer 559 at 560. 
58 The first offshore trust was founded through legislation enabling the first offshore foundations in 1920s 
Liechtenstein through the Personen-und Gesellschaftsrecht (“PGR”) 1926. 
59 Discussion Paper, para 5.25. 
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E. PHILISTINISM 
 

I would like to compare the language used in the commission report and the M’Caig cases, and to 
suggest that—at least in the M’Caig case and possibly elsewhere in Scots Law— there is a bias against 
the multiplier effect in non-charitable trusts despite their obvious utility. The Scots law on testamentary 
monuments is, for one thing, built on cases from the late nineteenth and early twentieth centuries that 
have reached reasonable conclusions but on dubious reasoning; as one critic recently put it: “…the 
strictly legal justifications are, however, unconvincing. The reasoning is tainted by moral opprobrium 
and social condescension towards the testators involved.” 60  
 

In fact, the court in the M’Caig cases, as will be discussed, used highly normative language, 
calling the trust symptomatic of a “moral disease.” 61 To understand the court’s condescending tone, it 
is worth stressing how narcissistic M’Caig arguably was. In line with this, recent scholarship on 
testamentary monuments in Scotland examines the subject’s narcissism, a combination of self-love and 
fear of death tantamount to the pathological.62 Purpose trusts, or “bequests for social purposes” as one 
author calls them, can almost be purely to project egotism in a way that was impossible inter vivos:  
 

“…far more flexibly, [it] allow[s] a testator to define her character with precision. Thus, 
can she present herself to the world as a humanitarian or, more particularly, as a hospitable 
host, a man of letters, a Marxist, […] a tobacco aficionado- or as a fancier of equestrian 
blood sport.”63 

 
The Scottish Law Commission report discussed above inherited the practiced language of the courts, in 
saying that “it is not eccentric whims that are in issue but the reasonable requirements and desires of 
future generations.” 64 
 
 The whims and eccentricities of non-charitable purpose trusts are inherently self-indulgent, and 
so reviled by courts and lawyers. This does not mean that M’Caig’s trust would not have led to 
secondary multiplier effects: it would have required that he build a monument to himself and his family 
but by hiring other people to build it. 65 Indeed, the trust of M’Caig v Glasgow University Court (No.1)66 
had such a multiplier effect according to the Oban Times of 1895, though the newspaper may not have 
used that exact terminology: “We believe it is Mr. McCaig’s intention that the tower should be a source 
of employment for the masons and other artisans of the town when work is scarce.”67 The secondary 
multiplier effect can be seen in Scottish monuments generally: the Glenfinnan Monument near 
Lochaber received 396,448 visitors in 2017.68  
 
 For historical context, M’Caig was in his 20s during the first mass-commercialisation of 
tourism in Scotland. It followed the collapse of the elite Grand Tour and the rise of the popular tours 
of figures like Thomas Cook, which were enabled only by steam railways and ships. M’Caig was well 
aware that a monument in Oban, which was then known as the “The Charing Cross of the Highlands,” 
would bring an economic advantage to a tourist thoroughfare—albeit perhaps not one as busy as the 

 
60 Anderson, E., Maddrell, A., McLoughlin, K., & Vincent, A. M. (2019). “Morbid Family Pride: Private 
Memorials and Scots Law.” In Memory, Mourning, Landscape, 99–121. 104. 
61 M’Caig v University of Glasgow (No.2) 1907 SC 231. 
62 H Hiram, “Morbid Family Pride: Private Memorials and Scots Law”, in E Anderson et al (eds), Memory, 
Mourning, Landscape (2010) 99 at 104, 109-110.  
63 Hirsch, A. J., & Hirsch7, A. J. (1999). Bequests for Purposes: A Unified Theory. Washington and Lee Law 
Review, 56(1). 54-55 
64 Discussion Paper, para 5.24. 
65 Hirsch, Ibid, 65.  
66 (1904) 6 F. 918. 
67 The Oban Times, 6 Jul. 1895, p. 6 
68 Tourism in Scotland: The Economic Contribution of the Sector April 2018. (Scot Gov, The Tourism 
Leadership Group, 2018) 2.11-2.12. 
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actual Charing Cross.69 
 
 And what of M’Caig’s testament being a prime example of the dead-hand (mortmain) trust in 
action: a perpetual trust that limits the economic utility of property in the hands of living persons? 
M’Caig had one surviving sister, Catherine, with an upkeep of about a tenth of his yearly rents—300 
pounds—a proportion which in 1907 terms amounts to £36,906.38 70 in today’s currency, per year. It is 
difficult to see how the court’s arguments responded to the initial bequest instructions that M’Caig had 
already provided Catherine with.71  
 
 Perhaps most importantly, M’Caig favoured reforming UK trust law in the area of entails:  
 

“Mr McCaig said that he had been all his life a strong supporter of the historical Liberal 
and progressive party, to which the nation was indebted for such beneficial measures as 
Free-trade, the repeal of the Corn-laws, and of the important measures on the heels of which 
the trade and commerce of the nation made such gigantic strides… He would advocate a 
complete reformation of the land laws, and would abolish the laws of primogeniture and 
entail.” 72  

 
M'Caig’s support for the Liberal Party, legal reform of land usage in Ireland,73 and the abolishing of 
entails (tailzies in Scotland)—one of the most illiberal, and unfair forms of perpetual trust— is a fact 
worth pausing over. It means that M’Caig promoted legal reform for wide economic benefits in society. 
He supported a party, the new Liberal party of the 1880s, that had separated from its aristocratic past, 
and was “able to move in a radical direction and hence maintain its support amongst industrial workers, 
crofters, and farm servants.” 74 Again, if one situates M’Caig v The University Court of the University 
of Glasgow in this context, it is hard to see how the court was part of a modern, economically liberal 
jurisprudence in voiding M’Caig’s trust. In fact, if we peruse the letters of a judge in the court like Lord 
Salvesen (a supporter of the Conservative Party and an alumnus of the University of Edinburgh) it is 
plausible (though highly speculative) to infer that there was some kind of bias in the court against the 
kind of modern legal reforms that M’Caig stood for.75 
 
 It is therefore arguably strange to construe M’Caig’s trust as the work of someone who could 
not conceive of wider beneficiaries—unemployed stonemasons, artists, the community of Oban as a 
tourist hub— given his reform of what is now modern UK trust law and the rules on entails (tailzies in 
Scotland), not to mention the directions of his will. His work on reforming tailzies was to demolish the 
whimsical idiosyncrasy of the law: in tailzies, the occupiers of land are conceptualised as land-owners 
first, and individuals second. The word that is used in Scotland for these relationships often involves 

 
69 J. Rodger, (2014). “McCaig’s Tower and a Scottish Monumental Tradition.” 90–106. 91, 95; citing: A. Durie, 
Scotland for the Holidays: A History of Tourism in Scotland, 1780–1939 (East Lothian, 2003), 46. 
70 As of 26 January 2020, courtesy of: https://www.bankofengland.co.uk/monetary-policy/inflation/inflation-
calculator 
71 Amongst a list of fictional examples of imaginary ludicrous trust purposes, the court referred to M’Caig’s 
trust as being as pointless as shooting “salvoes of artillery upon the birthdays of the testator, and his brothers 
and sisters,” as per Lord Kyllachy in M’Caig v University of Glasgow (No.2) 1907 SC 231 at para. 242.  
72 The Scotsman, 29 September 1885, 6. 
73 The Landlord and Tenant (Ireland) Act 1870; Land Law (Ireland) Act 1881 (44 & 45 Vict. c. 49). 
74 Rodger (n 69) at 101, citing T M Devine, The Scottish Nation, 1700-2007 (2006) 304. 
75 “A more cynical reading might take into account the fact that Edinburgh University-educated Lord Salvesen 
was a Scottish unionist (he had previously stood twice (unsuccessfully) as a Liberal Unionist parliamentary 
candidate), and wonder whether this would make for a political explanation of his apparent personal animus in 
opposition to further commemoration of the ‘obscure’ provincial McCaig, a supporter of crofters’ rights, land 
reform, and the Gaelic language.” Rodger (n 69) at 106, citing E T Salvesen, Memoirs of Lord Salvesen (1949) 
58-59. 
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“utilitas.” 76 The same idea is called “l’utilité,” 77 in France and “vorteil,” 78 in German. Thus, at the 
heart of a real burden is its public purpose, utilitas, not the personalities of its obligants, and this is what 
M’Caig strove for in reforming the law: to prevent dynasties of landed gentry in the UK dominating the 
economy. So, when we are told that any intrusion of the “personal” into the category of a real burden— 
of the individually human and the “possibly idiosyncratic” 79— is not welcome, this was also M’Caig’s 
view, at least inter vivos: 
 

“An obligation which does no more than express the personal, and possibly idiosyncratic 
preferences of the parties should not be elevated into a quasi-real right, for this would be 
to encroach unreasonably and unjustifiably on the freedom of an owner to use his own 
property as he pleases.” 80 

 
M’Caig’s actions in life, and even in death, considering both the language of his will and the words of 
his community’s newspaper, suggest that he promoted employment amongst stonemasons in the Oban 
region, stimulated artists in the area, and, amongst other things, promoted the Gaelic language.   
 
 M’Caig’s monument belonged to a monumental tradition of building what are called follies. It 
may be worth noting that art historians have suggested that Scottish follies are unique among European 
follies generally in having public purposes at heart:  
 

“... where in follies the fake or sham element is purely for ornamentation or enjoyment, in 
the buildings identified here [in Scotland] the most important point about their striking 
design is their ability to draw attention to and commemorate some historical aspect deemed 
of public and/or civic importance.”81 

 
M’Caig himself was no hero; yet, viewed from a larger perspective, his trust represents something more 
broadly heroic in that “the Scots bourgeoisie, landowners and industrialists – the moneyed classes who 
raised the subscriptions for and/or otherwise promoted the building of these monuments and of whom 
M’Caig was one – appear to have been eager to celebrate their own distinctive national and cultural 
input to this heroic age.” 82 What that national and cultural input exactly was—whether the building of 
railways, of wasteful touristic attractions, and of monuments to Scottish cultural icons and symbols of 
the Union alike—it is not exactly clear.  
 
 I leave it as an open question whether courts ought to have more or less of a role in judging 
funerary projects, or art generally, but it is likely a losing battle for monuments: “Endowed with a power 
that is as unreliable as it often is inexpressible, architecture will always compete poorly with utilitarian 
demands for humanity’s resources.” 83 What is certain is that funeral architecture can lead to 
breathtaking works of art:  
 

(1) The Taj Mahal, a marble mausoleum to the consort of a Mughal emperor.  
(2) The pyramids at Giza, sandstone tombs of pharaohs.  
(3) The Terracotta Army of Qin Shi Huang, a lifelike necropolis.  

 
76 Rankine, Landownership (4th edn, 1909) 369; cited in: Aberdeen Varieties Ltd v James F Donald (Aberdeen 
Cinemas) Ltd [1939] SC 788. 
77 Code Civil, Article 637. 
78 Bürgerliches Gesetzbuch, Article 1019. 
79 Discussion Paper on Real Burdens (Scot Law Com DP No 129, 1998) para 7.42. 
80 Ibid. 
81 Rodger (n 69) at 96, citing B Jones, Follies and Grottoes (1953) 1-7. 
82 Rodger, Ibid, 97. 
83 De Botton, Alain. The Architecture of Happiness (2006) 205. 
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(4) The Castel Sant’Angelo, a converted mausoleum to the Roman Emperor Hadrian.84 
 
What is clear is that M’Caig’s monument was at least not given much pause for thought and that it may 
be time to generally reconsider both what economic effects non-charitable purpose trusts have, in a 
more nuanced way, given their impact on employment and tourism, and how lawyers and legal culture 
approach complex social phenomena linking art and economics.85  
 
 

F. CONCLUSION 
 
The main point to summarise this paper with is that legal culture (the biased doctrines of courts and 
lawyers) has not approached purpose trusts uniformly but instead it has shown a marked preference—
as demonstrated by the two standards of the law commission’s report— to acknowledge the secondary 
multiplier effect only in commercial trusts. This is in direct contravention of such precedents as the 
M’Caig cases and fundamental doctrinal rules such as the beneficiary principle and restrictions on 
accumulation. Reforming these rules is not necessarily a problem: what is worrying is the willingness 
of legal culture to review these rules only for the sake of offshore trust business, and never for other 
forms of purpose trust.  
 
 This Scottish phenomenon is not unique, and the bias can be seen in every offshore jurisdiction 
that has revoked older trust rules. This is very obviously because commercial trusts attract more 
business than monuments do. This suggests that commercial trusts are not fundamentally different in 
how they create a multiplier effect; they only produce more of it (or a more easily quantifiable effect). 
What needs to be asked is whether, relatively speaking, art and monument-building (and other non-
commercial, non-charitable activities) create a sufficient-enough economic effect to be valid trusts. Are 
these trusts analysable using the multiplier effect in areas such as tourism and employment? 
 
 What also needs to be asked is whether the multiplier effect should be restrained as a tool of 
analysing commercial trusts. The UK has recently passed laws allowing for Unexplained Wealth 
Orders:86 these are effectively inquiries into money laundering by trust fund tourists in UK borders. 
When the spouse of a minister of an oil-rich foreign state can walk into the famous Harrods department 
store in Knightsbridge and purchase £16,000,000 of consumer goods,87 then business is certainly 
booming and the multiplier effect is clear—but at what other costs to non-economic principles?  
 
 
 

 

 
84 Fear of death, and grief, however, can equally lead to destructive, wasteful habits. Hadrian provided by way 
of a funeral for his deceased lover Antinoos an entirely new city—by razing the previous city to the ground and 
rebuilding it from the ground up. Hadrian also began an elaborate aquatic funeral procession, imperial sporting 
events, an excessive amount of sculptures. He no less than established a religion for and deified Antinoos. 
Roman Law certainly knew of utilitas publica but it seems that modern Scots Law would have struck a healthier 
balance. 
85 See R A Posner, “Philistinism in law” (1989) 16 Northern Kentucky Law Review 415. Of the subjects that 
Richard Posner recommends training lawyers acquire in addition to their standard legal education, he 
unironically omits to mention art. Amongst his list of additional subjects are economics, finance, the legal 
system, jurisprudence, political theory, the legislative process, social and collective theory, psychology, and 
statistical inference.  
86 Criminal Finances Act 2017 sections 1-2.  
87 D Casciani, “Jewellery linked to £16m Harrods woman seized” BBC News 2 November 2018, available at 
https://www.bbc.co.uk/news/uk-46075369. 
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A. INTRODUCTION 
 
In a decision handed down in June 2019, Lord Bannatyne of the Court of Session Outer House held 
that ten Scottish police officers, as a result of their positions, had no reasonable expectation of privacy 
in respect of WhatsApp communications. No protection of privacy existed under Article 8 of the 
European Convention on Human Rights ("ECHR") nor at common law for the officers, allowing 
messages to be used as evidence in misconduct proceedings by the Chief Constable of the Police 
Service of Scotland. At first instance, the Lord Ordinary was presented with submissions from the 
petitioners arguing that either or both a common law right of privacy and Article 8 were infringed by 
the Police Service's use of WhatsApp messages in disciplinary proceedings. As a preliminary question 
to this issue, it was held that a general or absolute common law right of privacy did exist in Scots law. 
The case was subsequently appealed to the Inner House, with the question of whether a general 
common law right of privacy existed being omitted from the reclaimer's submissions. The reclaiming 
motion was refused unanimously in September 2020. However, in obiter comments made by the Lord 
Justice Clerk (Lady Dorrian), to which Lord Menzies and Lord Malcolm agreed, the Lord Ordinary's 
reasoning and conclusion, that a fully developed right to privacy existed in the common law of 
Scotland, was questioned. 

Although the decision has mostly attracted commentary on the issue of "private" WhatsApp 
communications being used in disciplinary proceedings, the case also raises a number of interesting 
questions in regard to common law rights and their interplay with Convention rights. This is 
especially noteworthy given the recent Independent Human Rights Act Review and Eurosceptics 
calling into question the UK's ECHR membership now that Brexit is complete. Additionally, the 
Supreme Court's decisions in R (Osborn) v Parole Board1 and A v British Broadcasting Corporation2 
have advanced the idea that litigating parties should rely upon common law rights first, rather than 
immediately resorting to Convention rights. As a result, the importance of courts providing 
clarification on the nature and scope of common law rights is another reason why this decision 
warrants our further consideration.  

 
* Second year Graduate LLB Student at the University of Edinburgh. 
1 R (on the application of Osborn) v Parole Board [2013] UKSC 6, [2014] A.C. 1115 
2 A v British Broadcasting Corporation [2014] UKSC 25, [2015] A.C. 588  



  
 

60 
 

With that said, this paper will focus on the Court's deliberations on the common law right of 
privacy in Scotland by proceeding in the following manner: first, a summary of the Lord Ordinary's 
conclusions regarding the existence of a right to privacy in the common law of Scotland; second, the 
Lord Justice Clerk's response to these conclusions; and lastly, a critical analysis of the decisions and 
the viability of common law rights replacing Convention rights in light of recent proposals to repeal 
the Human Rights Act 1998 ("HRA").  

B. THE LORD ORDINARY'S CONCLUSION 

At first instances, His Lordship embarked on an assessment of the case law, which he believed to 
provided evidence for an established right to privacy in the common law of Scotland. The Lord 
Ordinary begins his discussion by unequivocally stating that a common law right of privacy is present 
in England; one which reflects the values enshrined in Article 8. This is shown through the courts' 
development of the remedy for breach of confidence or misuse of private information in Campbell v 
MGN.3 The common law of Scotland has explicitly accepted this remedy as being identical;4 and 
according to Lord Bannatyne, the reflection of Article 8 values in Campbell would likely find favour 
in Scottish courts.5  

The Lord Ordinary relied on the decisions in Henderson v Chief Constable of Fife6 and 
Martin v McGuiness7 as evidence for his conclusion that the right of privacy was indeed in existence 
at common law and would subsequently be adopted by Scottish courts. Henderson involved the 
removal of an undergarment against the will of a lawfully detained individual, where it was found to 
be an interference with her privacy and liberty. Martin involved a private investigator speaking to the 
wife of an individual who had recently been injured in a road accident. Obiter comments from the 
case read that, although there may not be a specific right of privacy yet recognised, there has been no 
case law that has held otherwise.8 These two cases, the Lord Ordinary thought, provide support for "a 
nascent recognition of a common law right of privacy" and that a common law right of privacy in 
Scotland would be similar in nature and scope to that of Article 8 – a general or absolute right that 
receives rigorous scrutiny by judges.9 

 

C. THE LORD JUSTICE CLERK'S RESPONSE 

Although the appellants did not raise the point, all three Inner House judges questioned the Lord 
Ordinary's conclusion. In obiter comments by Lord Justice Clerk Lady Dorrian, doubts were raised as 
to the use of Campbell as supplying the foundation for a Scots common law right of privacy. The 
nature, degree and scope of this right had not been explicated in any detail, nor was an explanation 
given for the common law right aligning with the nature and scope of Article 8.10  

Though there was some overlap between confidential information and privacy, Campbell was 
focused on the former and could not be said to establish a generally applicable right of privacy.11 
Campbell did elaborate on the "extent to which private information may be protected at common law, 
but did not go as far as to say that a fully protected right of privacy had been established."12 The Lord 

 
3 Campbell v MGN Ltd [2004] UKHL 22, [2004] 2 A.C. 457 as per Lord Nicholls at para 17. 
4 C v Chief Constable of the Police Service of Scotland [2019] CSOH 48, 2019 S.L.T. 875 at para 111; Lord 
Advocate v Scotsman Publications Ltd 1989 S.C. (H.L.) 122, 1989 S.L.T. 705 at 162-164. 
5 C v Chief Constable (n 4) at para 113.  
6 Henderson v Chief Constable of Fife Police 1988 S.C.L.R 77, S.L.T. 361 
7 Martin v McGuinness 2003 S.L.T. 1424 
8 Ibid at 1430. 
9 C v Chief Constable (n 4) at paras 123-124. 
10 C v Chief Constable of the Police Service of Scotland [2020] CSIH 61, 2020 S.L.T. 1021 at para 76. 
11 Ibid at para 78. 
12 Campbell (n 3) at para 11. 
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Justice Clerk was also doubtful of the Lord Ordinary's use of Henderson and Martin as additional 
support for his conclusion that a widely applicable general right of privacy existed.13 The former was 
concerned primarily with the loss of liberty and the extent of police authority, while the latter's 
treatment of privacy was merely made in obiter.  

It is not that the Inner House took issue with the Lord Ordinary's comments on the common 
law right of privacy in England and Scotland being the same. Rather, it appears that the issue is His 
Lordship attributing the decision in Campbell to one which establishes a fully protected right of 
privacy in either jurisdiction outside the realm of confidential or private information. 

D. CRITICAL ANALYSIS 
 

It is submitted that the discrepancies between the Lord Bannatyne's and Lord Justice Clerk's 
conclusions on the existence of a common law right of privacy can be attributed to the conflation of 
informational privacy on the one hand, and non-informational privacy on the other.  

(1) Informational privacy 

Informational privacy can be categorised as one's right to have personal information remain 
undisclosed. In such cases, an individual is deemed to have a "reasonable expectation of privacy."14 
An infringement of this right occurs when information is disclosed, causing offence or detriment to an 
individual's reputation. Informational privacy encompasses those situations where the publication of 
information results in a breach of confidence or a misuse of private information. It has also been 
referenced – though no breach was found – in relation to the releasing of private reports in response to 
Freedom of Information requests15 and the transferring of personal information from the NHS to the 
Home Office.16  

Most explicitly however, citing Campbell in Khuja v Times Newspaper, Lord Sumption stated 
that there was a qualified common law right of privacy,17 where a balancing exercise is conducted 
between the competing rights, with courts determining the extent to which it is necessary to qualify 
the right.18 This can be contrasted with absolute rights. Once a breach is established, absolute rights 
take priority over conflicting rights and can only be derogated from in the most exceptional 
circumstances.19 Khuja provides the clearest example of the common law recognising a right to 
informational privacy; one which sits alongside the misuse of private information.20  

The fact that Convention rights have had a profound influence on the common law post-HRA 
and the law surrounding these rights were held to be congruent in both Scotland and England,21 it 
appears that there is indeed a common law right to informational privacy in Scotland. Nevertheless, to 
claim, as the Lord Ordinary did, that this right is absolute ignores the explicit remarks by Lord 
Sumption in Khuja. The Lord Justice Clerk was therefore correct in questioning the absoluteness of 
the right to informational privacy. 

 
13 C v Chief Constable (n 9) at para 83 and para 84. 
14 Campbell (n 3) at para 21. 
15 Dr DB v The General Medical Council [2016] EWHC 2331 (QB), (2016) 152 BMLR 106 
16 W v Secretary of State for Health [2015] EWCA Civ 1034, 1 W.L.R. 698 at para 26. 
17 Khuja v Times Newspaper [2017] UKSC 49, [2019] A.C. 161 at para 21. 
18 See the 'balancing test' summarised in In re S [2004] UKHL 47, [2005] 1 A.C. 593 at para 17. 
19 See the European Convention on Human Rights Article 2 (Right to life) for an example of an absolute 
Convention right and the derogations permitted and Anisminic Ltd v Foreign Compensation Commission [1969] 
2 A.C. 147 for an example of an absolute common law right (access to courts). 
20 Khuja (n 16) at para 21; K Hughes, "A Common Law Constitutional Right to Privacy – Waiting for Godot?"  
in M Elliot and K Hughes (eds), Common Law Constitutional Rights (2020) at 95. 
21 C v Chief Constable (n 9) at para 83. 
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(2) Non-informational privacy 

Non-informational privacy in contrast, encompasses a plethora of other instances outside the 
disclosing of information category where the law has safeguarded an individual's right to privacy. 
Examples of non-informational privacy can be seen in the exceptional breadth of Article 8 and the 
numerous interests found to warrant protection by the right to family and private life. Article 8 has 
been shown to offer protection to "establish and to develop relationships with other human beings",22 

physical and psychological integrity,23 reputation,24 personal autonomy,25 strip searches, 26 DNA 
databases,27 the criminalisation of homosexuality,28 gender recognition,29 euthanasia and assisted 
dying,30 in-vitro fertilisation treatment,31 and many other interests.32  

As Kristy Hughes shows, a wide gap exists in the protection offered by Article 8 and the 
common law rights relating to privacy. This gap is demonstrated by the European Court of Human 
Rights finding violations on more than seventy occasions even after domestic courts concluded that 
UK practices were compatible with Convention rights.33 Hughes goes on to say that domestic courts 
have given no indication of a broader common law right to privacy being applied in other non-
informational contexts.34  

When a right to privacy is viewed as dichotomous, encompassing both a right to 
informational privacy and non-informational privacy, it seems that the common law has recognised 
only the former version of privacy, whilst remaining silent or entirely rejecting the common law 
protection of non-informational privacy.35  

(3) A cluster of common law privacy rights  

For the Lord Ordinary's claim to be true – that the range and scope of a common law right of privacy 
is the same as Article 8 –, his Lordship would have had to find evidence of the common law affording 
protection to the cluster of non-informational privacy interests protected by Article 8. In AKJ v 
Commissioner of Police Metropolis, a case concerning an undercover officers' sexual relations during 
investigations, Tugendhat J commented "the right to privacy is ... one of the rights which has the 
longest history of recognition by the common law".36  

At first glance, this could be interpreted as domestic courts recognising a general right to 
privacy applicable in non-informational situations. However, Tugendhat J seems to retreat from his 
initial claim of the common law encompassing a general right to privacy by framing the right as 

 
22 X v Iceland, no. 6825/74, [1976] ECHR 7, (1976) 5 DR 86 (1976) 5 DR 86, EComm HR 
23 Mikulić v Croatia, no. 53176/99, § ..., ECHR 2002-I ‘physical and psychological integrity’ at para 53. 
24 Chauvy and Others v France, no. 64915/01, § ..., ECHR 2004-VI and Delfi AS v Estonia [GC], no. 64569/09, 
§ ..., ECHR 2015   
25 Pretty v the United Kingdom, no. 2346/02, § ..., ECHR 2002-III at para 61. 
26 Wainwright v the United Kingdom, no. 12350/04, § ..., ECHR 2006-X 
27 S. and Marper v the United Kingdom [GC], nos. 30562/04 and 30566/04, § ..., ECHR 2008 
28 Dudgeon v the United Kingdom, (1981) 4 EHRR 149 
29 Christine Goodwin v the United Kingdom [GC], no. 28957/95, § ..., ECHR 2002-VI 
30 Pretty (n 24) 
31 Evans v the United Kingdom, no. 6339/05, § ..., 7 March 2006 
32 Hughes (n 19) at 93-94. 
33 See discussion in Hughes (n 19). Examples include R (on the application of S and Marper v Chief Constable 
of South Yorkshire & Another [2004] UKHL 39; R (on the application of Gillan and Quinton) v Commissioner 
of Police of the Metropolis [2006] UKHL 12; Kinloch v HM Advocate [2012] UKSC 62 
34 Hughes (n 19) at 102. 
35 Malone v Metropolitan Police Commissioner [1979] Ch 344; R v Khan (Sultan) [1996] UKHL 14 at 570; Catt 
v Association of Chief Police officers of England Wales and Northern Ireland [2015] UKSC 9; Beghal v DPP 
[2015] UKSC 49 
36 AKJ and others v Commissioner of Police of the Metropolis [2013] EWHC 32 (QB) at para 70. 
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merely "a cluster of narrower privacy-related rights"37; a cluster that includes privacy of the home, 
privilege and personal security or liberty. As Hughes points out, "[i]t might therefore be tempting to 
try to pull together these isolated strands of dicta to argue for the recognition of a cluster of common 
law privacy rights or even a broader general right to privacy."38 Lord Bannatyne appears to have 
fallen victim to this dicta-amalgamating temptation – his Lordship's use of Henderson and Martin as 
case in point.  

E. CONCLUSION 
 

The case highlights the difficulties in proposing common law rights as a suitable replacement to the 
ECHR as is suggested in the discussions surrounding the Independent Human Rights Act Review and 
Conservative manifestos of the past.39 Additionally, if the Courts continue to encourage parties to 
utilise common law rights, rather than instantaneous recourse to Convention rights, judges must 
provide certainty by clearly outlining their range and scope.  

Throughout the case law relating to privacy rights, domestic courts have continually refused 
to recognise a general, fully protected or absolute right to privacy at common law. Though the 
argument could be made for a right of informational privacy existing in the common law of Scotland 
and England, it appears to be no more than a narrow-qualified right rather than a broad – general, 
fully protected or absolute – right equivalent to Article 8 of the Convention. Informational privacy 
would therefore not enjoy the same prominence or rigorous protection offered to some common law 
rights like access to courts. In terms of non-informational privacy rights at common law, the interests 
protected under Article 8 either appear as a cluster of individual rights or have been entirely 
unrecognised by the common law.  

In any event, it is apparent that the Lord Justice Clerk was correct in questioning the Lord 
Ordinary's conclusion that the common law right of privacy is 'fully developed' and 'concomitant in 
range and scope with Article 8'. However, as the Lord Justice Clerk affirmed "[t]here is no doubt that 
the law in this area continues to evolve".40 It will be interesting to see whether future Courts come to 
recognise a broader right to privacy at common law. 

 

 
 

 

 

 

 

 

 
37 Hughes (n 19) at 104. 
38 Ibid at 100. 
39 Independent Human Rights Act Review Panel: Call for Evidence (2020) available at 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/962423/Call-
for-Evidence.pdf; Conservative Party "Protecting Human Rights in the UK: The Conservatives' Proposals for 
Changing Britain's Human Rights Laws" (2014) available at 
https://www.amnesty.org.uk/files/protectinghumanrightsinuk_conservativeparty.pdf?vhzrAQkxzwCH8hbjeYhh
cu5B5lyPp_9K= 
40 C v Chief Constable (n 9) at para 86.  
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A. INTRODUCTION  
 
Domestic abuse is a persistent and globally pervasive health and social problem that cuts across the 
boundaries of age, class, ethnicity and sexual orientation.1 It shatters the lives of its victims and, in 
some instances, leads to tragic and premature deaths.2 According to the latest Scottish Government 
statistics, there were 60,641 incidents of domestic abuse recorded by the police in Scotland in 2018-
19 alone.3 However, as a hidden crime, these figures represent the tip of the iceberg, with it being 
estimated that the police only know about just under one-in-five of incidents of partner abuse.4 
 

The Domestic Abuse (Scotland) Act 2018 has recently reformed the criminal law and placed 
domestic abuse at the forefront of legal debate in Scotland. The 2018 Act made domestic abuse a 
statutory offence and made several changes to the rules of criminal procedure, evidence and 

 
* Diploma in Professional Legal Practice Student, at the University of Edinburgh. I am grateful to Gillian Black 
for her assistance and support in drafting this article and Mark and Gillian Howells for their continued support.  
1 M McCue, Domestic Violence: A Reference Handbook (2nd Ed) (2008). 
2 Femicide Census, Annual Report on UK Femicides 2018 (2018). 
3 The Scottish Government, Domestic Abuse Recorded by the Police in Scotland 2018-2019 (2020). 
4 The Scottish Government, Scottish Crime and Justice Survey 2017/2018: main findings (2019). 
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sentencing. Despite the criminalisation of domestic abuse and a rise in police reports, the number of 
domestic abuse-related prosecutions is continuing to fall.5 Therefore, it falls to the civil law to provide 
protection to victims of domestic abuse. 

 
Furthermore, the civil standard of proof and rules of evidence are less onerous than those of 

the criminal law – proof on the balance of probabilities replaces proof beyond reasonable doubt, and 
other requirements in criminal law including the need for corroboration and the restrictions to hearsay 
evidence are not required in the civil process.6  

 
Domestic abuse is a largely hidden crime that often takes place behind closed doors.7 This can 

make it extremely difficult for victims to produce evidence that abuse has occurred. Civil law may 
therefore provide victims of domestic abuse and other forms of gender-based violence with the justice 
that the criminal law cannot. For example, in AR v Coxen 2018,8 M sued her rapist for damages after a 
not proven verdict at a High Court trial. In a similar case, C, who raised a civil action after 
prosecutors had decided there was not enough evidence to prosecute her perpetrators, successfully 
established a civil case “on the balance of probabilities” and successfully sued the defenders for 
£100,000 in damages.9 

 
COVID-19 has resulted in virtually the entire country being on lockdown. With all attention 

focused on curbing the public health crisis, the problem of domestic abuse is being overlooked by 
authorities. This is likely to continue as attention turns to economic recovery. In such uncharted and 
challenging times, it is more important than ever to examine the protection that civil measures in 
Scotland can offer victims of domestic abuse. 

 
In this article, the author will argue that the current civil legislative framework in Scotland is, 

despite some of its benefits, overall ineffective in protecting victims of domestic abuse. To advance 
this argument, I will critically analyse the civil measures currently available. Then, I will consider 
how effective these remedies are, whether or not these should be reformed, and if so, the form this 
should take. I will conclude that while the civil law plays a central role in providing support and 
redress to victims of domestic abuse in Scotland, reform is required in order to maximise its ability to 
do so. 

 
Three-quarters of the victims of domestic abuse recorded by Police Scotland are female10 and 

they are therefore likely to be the predominant users of civil remedies that address domestic abuse. 
Their accounts of abuse demonstrate the role domestic abuse has within the “broader inequalities in 
society” and the “range of behaviours constituting male abuse of power” in today’s patriarchy.11 A 
large number of sources drawn on in this article come from women’s services. I have therefore chosen 
to examine civil remedies available in Scots law from a gendered perspective. 

 
The civil remedies available to a victim will vary according to their relationship with the 

perpetrator. The remedies examined in this article are limited to those seeking protection from an 
abusive spouse; however, the provisions discussed are, in effect, mirrored in provisions applicable to 
civil partners. A separate regime is also available for cohabitants subject to domestic abuse and should 
therefore be explored independently. 

 
While the current civil law does not provide a statutory definition of domestic abuse, 

discussion of the appropriate definition falls outside the scope of this article. Based on the successful 
 

5 Zero Tolerance, Statistics, Violence in Scotland (accessed 12/2020). 
6 C Connelly and K Cavanagh, Domestic Abuse, Civil Protection Orders and the ‘New Criminologies’: Is There 
Any Value in Engaging with the Law? Fem Leg Stud 15, 259–287 (2007). 
7 Women’s Aid, How Common is Domestic Abuse? (accessed 12/2020). 
8 [2018] SC EDIN 53 
9 DC v DG and DR [2017] CSOH 5. 
10 The Scottish Government, Domestic Abuse Recorded by the Police in Scotland 2018-2019 (2020). 
11 Scottish Partnership on Domestic Abuse, National Strategy to Address Domestic Abuse in Scotland (2000). 
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response to the reformed definition as provided by the criminal law, I will adopt the definition of 
domestic abuse as given in the Domestic Abuse (Scotland) Act 2018:  
 

“behaviour that is violent, threatening or intimidating, or that is, intended to be, or would be 
considered to make B dependent on, or subordinate to, A; isolating B from friends, relatives 
or other sources of support; controlling, regulating or monitoring B’s day-to-day activities; 
depriving B of, or restricting B’s, freedom of action; or frightening, humiliating, degrading or 
punishing.”12 

 
 

B. CURRENT REMEDIES  
 
(1) The Matrimonial Homes (Family Protection) (Scotland) Act 1981 
 
The first Act to offer civil protection to victims of domestic abuse was the Matrimonial Homes 
(Family Protection) (Scotland) Act 1981. The 1981 Act gives spouses occupancy rights in relation to 
their matrimonial home.13 It can also be used to suspend the established property rights of a 
perpetrator.14  
 

If the court wishes to use its powers under the 1981 Act, they must consider all circumstances 
of the case including: the conduct of the spouses; their needs and financial resources; the needs of 
children in the family; the extent to which the matrimonial home, any furniture or plenishings are 
used in connection with the work of either spouse; and whether the person that the applicant wishes to 
exclude has offered them suitable alternative accommodation.15 

 
Under section 4 of the 1981 Act, the court may grant an exclusion order suspending the 

occupancy rights of a spouse to the matrimonial home.16 Exclusion orders can be granted where either 
one or both parties have the legal right to occupy the home and it is “necessary for the protection of 
the applicant or any child of the family” from any threatened, or reasonably apprehended, harmful 
conduct of the non-applicant spouse.17 

 
Section 14 of the 1981 Act allows the court to grant a matrimonial interdict that restrains or 

prohibits any conduct of one spouse towards the other or a child of the family, including a restriction 
on entering or remaining in a matrimonial home or other residence occupied by the applicant, a place 
of work of the applicant spouse, or school attended by a child in the care of the applicant spouse."  

 
Once in occupancy, the victim may take steps to secure their future occupancy – these are 

called subsidiary and consequential rights. These are set out in section 2 of the 1981 Act and allow the 
court to order any measures necessary to ensure that a spouse in occupancy has the means through 
which to uphold the day-to-day running of the matrimonial home. 
 
(2) Alternative remedies 
 
The court may also grant a non-harassment order under section 8A of Protection from Harassment 
Act 1997 where a perpetrator conducts themselves in a way which makes the applicant afraid, 
distressed or alarmed.18  

 
12 Domestic Abuse (Scotland) Act 2018, section 2(2) and (3). 
13 Matrimonial Homes (Family Protection) (Scotland) Act 1981, section 1(1). 
14 Matrimonial Homes (Family Protection) (Scotland) Act 1981, sections 4 and 14. 
15 Matrimonial Homes (Family Protection) (Scotland) Act 1981, section 3(3) (a)-(e). 
16 Scottish Women’s Aid, the Use and Effectiveness of Exclusion Orders Under the Matrimonial Homes (Family 
Protection) (Scotland) Act 1981 in Preventing Homelessness (2017). 
17 Matrimonial Homes (Family Protection) (Scotland) Act 1981, section 4(1) and (2) . 
18 Protection from Harassment Act 1997, Section 8. 
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If none of the above protections are suitable for a victim, they may apply for a common law 
interdict.  
 
(3) Variations 
 
A spouse who is applying for (or has obtained) an interdict at common law or under the 1981 Act may 
apply to the court for a determination that the interdict is a domestic abuse interdict.19 Where an 
interdict is categorised as a domestic abuse interdict and carries a power of arrest, any subsequent 
breach of that interdict is a criminal offence, which can immediately be prosecuted by the procurator 
fiscal.20 
 

Exclusion orders and interdicts can be sought on an interim basis.21 Interim remedies are 
provisional measures, with immediate effect, that can be used to protect victims until a case can be 
heard and the rights of parties determined on a permanent basis. An interim order or interdict will 
therefore fall when a perpetual remedy is issued or refused. 
 
(4) Breach 
 
It is possible to attach a power of arrest to any civil remedy, which allows for an order or interdict to 
be registered by the police, which subsequently enables them to arrest the subject without a warrant if 
they have reasonable cause to suspect that the person is in breach of the interdict.22 Non-harassment 
orders and matrimonial interdicts made ancillary to an exclusion order automatically carry a power of 
arrest.23 In all other cases the pursuer must make an application for the power to be attached to the 
remedy they are seeking.  
 

Where a person against whom a civil remedy without a power of arrest has been granted 
breaches the terms of that remedy, the original pursuer can raise proceedings for a contempt of court. 
Where a breach has successfully been established, the court may impose a fine, period of 
imprisonment, or both.24 

 
Breach of a non-harassment order or domestic abuse interdict with a power of arrest is a 

criminal offence punishable by up to five years imprisonment.25 However, breach of a matrimonial or 
common law interdict with a power of arrest is not a criminal act in and of itself.26 
 
 

C. EVALUATION   
 
(1) Advantages 
 
When first implemented, the 1981 Act was seen as a progressive piece of legislation. It was the first 
of its kind, attempting to redress any inequality that could result from an abusive relationship.27 While 
the 1981 Act is not always adequately enforced, it still shows an increased understanding of the role 
that the civil law has in ensuring the safety of domestic abuse victims.  
 

For some women, the ability to permanently exclude the perpetrator of abuse and stay in the 
matrimonial home can be beneficial because it removes the additional stresses that moving home 

 
19 Domestic Abuse (Scotland) Act 2011, section 3(1). 
20 Domestic Abuse (Scotland) Act 2011, Section 2(1) and (2). 
21 Matrimonial Homes (Family Protection) (Scotland) Act 1981, Section 4(6) and 14(2). 
22 Protection from Abuse (Scotland) Act 2001, section 4(1). 
23 Criminal Justice (Scotland) Act 2003, section 49 and Protection from Abuse (Scotland) Act 2001, section 1A 
24 Contempt of Court Act 1981, section 15. 
25 Domestic Abuse (Scotland) Act 2011. 
26 Protection from abuse (Scotland) Act 2001, section 4(1)(a) and (b). 
27 Scottish Women’s Aid, Speaking Out: Recalling Women’s Aid in Scotland (2017). 
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would place on their financial, practical and emotional resources. Women with dependent children 
may face additional difficulties moving home in relation to their children’s needs.28 Staying in the 
home also allows women to continue to engage with support networks, employment and education.29  

 
For others, civil remedies may reduce fears of suffering further abuse and provide feelings of 

security. Naffine,30 Stubbs and Powell31 and Trimboli and Bonney32 all report victims feeling 
empowered as a result of successfully being granted civil orders. Other research suggests women also 
feel empowered knowing that they possess power in respect of enforcing civil orders.33 This power 
does not exist in criminal proceedings, where decisions about prosecution are often taken without a 
victim’s consent.34 

 
Despite the clear benefits to obtaining civil remedies, their impact may be limited as a result 

of continuing problems within the civil law. These will now be explored.  
 
(2) Problems with the current law 
 
Protection offered by the 1981 Act is subject to the time limits stated in section 5(1), most notably, 
where the marriage comes to an end. This means that victims who are being supported by civil 
remedies must have gathered the resources necessary to support themselves independently by a 
specified date, regardless of their personal circumstances. This requirement does not reflect the reality 
that recovering from domestic abuse is a long process, and that the psychological damage caused by 
abuse may stay with a victim for several years.35 Trauma will inevitably have a direct impact on a 
victim’s ability to gather the practical and financial resources necessary to leave the matrimonial 
home. As a result, the time limitations that civil orders are subject to under the 1981 Act may result in 
severe hardship for victims. 
 

Time limitations also carry the assumption that threats of further abuse will cease to exist 
after a prescribed period. This assumption promotes the myth that when an abusive relationship ends, 
the abuse will stop.36 This contradicts evidence that one of the most dangerous periods for a woman is 
at the point of separation or after leaving an abusive partner.37 The date when a divorce is finalised is 
therefore a significantly vulnerable period for a victim of domestic abuse. To cease protection at this 
time actively places a victim in harm’s way. Civil remedies should therefore be reformed to ensure 
women are fully protected when an abusive relationship ends. 

 
Although civil remedies have continued to expand over the past 40 years, research shows a 

steady decline in their use.38 A request for an exclusion order was found in only 1% of the sample of 

 
28 The Scottish Government, Domestic Abuse, Housing and Homelessness in Scotland: An Evidence Review 
(2010). 
29 O Brooks, M Burman, N Lombard, G McIvor, L Stevenson-Hastings and D Kyle, The Scottish Centre for Crime 
and Justice Research, Violence against women: effective interventions and practices with perpetrators: a literature 
review (2014).  
30 N Naffine, Women’s Advisers Office, Domestic Abuse and the Law A Study of S.99 of the Justices Act (1985). 
31 J Stubbs and D Powell, Domestic Abuse: Impact of Legal Reform in NSW (1989). Sydney: NSW Bureau of 
Crime Statistics and Research. 
32 L Trimboli and R Bonney, An Evaluation of the NSW Apprehended Violence Order Scheme (1989). Sydney: 
NSW Bureau of Crime Statistics and Research. 
33 R Lewis, R P Dobash, R E Dobash and K Cavanagh, Protection, Prevention, Rehabilitation or justice? 
Women’s use of the law to challenge domestic violence. International Review of Victimology 7 (2000), 170–
205. 
34 MYGOV.SCOT, Domestic Abuse: Support (Accessed 12/2020). 
35 Women’s Aid, The Survivor’s Handbook, Surviving After Abuse (2009). 
36 C Connelly, Institutional Failure, Social Entrapment and Post-Separation Abuse. Jur. Rev. 2010, 1, 43-64. 
37 Refuge, Barriers to leaving (accessed 04/2020). 
38 K Cavanagh, C Connelly and J Scoular, An Evaluation of the Protection from Abuse (Scotland) Act 2001(2003). 
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family law cases reviewed by Scottish Women’s Aid in 2017.39 This decline may be a result of a 
combination of factors including: an increase in cohabiting relationships and women’s financial 
independence; improvements to the criminal law; changes to legal aid provision; or an improved 
response to homelessness, including implementation of the Housing (Scotland) Act 2001 and the 
Homelessness (Scotland) Act 2003.40 Mackay has argued this decline can be attributed to the attitudes 
of the judiciary, who have replaced the civil standard of the balance probabilities with one of 
“significant risk to life and limb”.41 As a result, victims are left without the protection that the civil 
law could otherwise provide. 

 
Lack of use could also be attributed to a lack of knowledge amongst both victims and support 

services. Many women are reliant on support agencies to provide them with accurate information on 
how the civil law operates. Many of which admit they lack the knowledge necessary to offer 
sufficient information and advice to women about civil remedies.42 This has resulted in a vicious 
cycle of a lack of knowledge and use. Reform should seek to promote the knowledge and use of civil 
remedies. 

 
Civil remedies are widely regarded as ineffective due to problems enforcing them, in 

particular where they are unsupported by a power of arrest.43 Even where a power of arrest has been 
attached to an order, women continue to report a lack of protection when a breach occurs,44 with 
multiple violations reported to have taken place without any repercussions.45 

 
Part of these failings can be attributed to a lack of police action. Reported police failings 

include not attending reported incidents, the use of informal warnings rather than official action, 
failure to refer women to support services and general refusals to interfere.46 Police failings are 
evidenced by the fact that only a third of women who have contacted the police for help have done so 
more than once.47  

 
Other failings can be attributed to legal bodies, such as the procurator fiscal. In a study 

examining 16 breaches of non-harassment orders that were reported to the procurator fiscal, only five 
were disposed of following a trial or a guilty plea and no breached interdicts were prosecuted at all.48 
Where a breach is not prosecuted, it is open to the woman to raise a civil action for breach of interdict. 
This may be both time-consuming and costly.49  

 
These problems suggest that reform is necessary to ensure civil remedies are enforced 

effectively. 
 

 

 
39 Scottish Women’s Aid, the use and effectiveness of exclusion orders under the Matrimonial homes (Family protection) 
(Scotland) Act 1981 in preventing homelessness (2017). 
40 Scottish Women’s Aid, the use and effectiveness of exclusion orders under the Matrimonial Homes (Family Protection) 
(Scotland) Act 1981 in preventing homelessness (2017). 
41 K Mackay, the approach in Scotland to child contact disputes involving allegations of domestic abuse 
(2018), Journal of Social Welfare and Family Law, 40:4, 477-495. 
42 Scottish Women’s Aid, the use and effectiveness of exclusion orders under the Matrimonial Homes (Family Protection) 
(Scotland) Act 1981 in preventing homelessness (2017). 
43 K Cavanagh, C Connelly and J Scoular, An Evaluation of the Protection from Abuse (Scotland) Act 2001(2003). 
44 H Katzen and L Kelly, How Do I Prove I Saw His Shadow? Responses to Breaches of Apprehended Violence 
Orders: A Consultation with Women and Police in the Richmond Local Area Command of NSW (2000). 
45 K Daly and M Chaudhuri, ‘Do restraining orders help? Battered women’s experience with male violence and 
the legal process’ in E Buzawa and C Buzawa, Domestic Violence: The Changing Criminal Justice Response 
(1992) and Scottish Women’s Aid, the use and effectiveness of exclusion orders under the Matrimonial homes 
(Family protection) (Scotland) Act 1981 in preventing homelessness (2017). 
46 C Connelly, Institutional failure, social entrapment and post-separation abuse, Jur. Rev. 2010, 1, 43-64. 
47 C Connelly, Institutional failure, social entrapment and post-separation abuse, Jur. Rev. 2010, 1, 43-64. 
48 K Cavanagh, C Connelly and J Scoular, An Evaluation of the Protection from Abuse (Scotland) Act 2001(2003). 
49 K Cavanagh, C Connnelly and J Scoular, An Evaluation of the Protection from Abuse (Scotland) Act 2001(2003). 
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(3) Impact on victims 
 
All civil remedies, including interim remedies, require court approval. This means civil law currently 
provides no relief to victims in immediate danger, particularly in instances that occur out-with the 
typical working day. 
 

While a civil order, when attached with a power of arrest that is properly enforced, should 
provide a victim with sufficient protection, in practice this is rarely the case. Victims themselves have 
expressed the belief that civil orders are “just a bit of paper”.50 As a result, even when afforded civil 
remedies, victims of domestic abuse continue to fear for their safety. Reform is therefore necessary to 
ensure victims receive adequate protection through the civil law. 

 
Furthermore, under the 1981 Act, judges have a duty to consider a wide range of factors 

before granting a civil order.51 These considerations include the financial resources of the spouse 
against whom the order is sought and the use of the home in relation to their trade, business or 
profession. This may lead to outcomes that compromise the safety of the victim. Reform should seek 
to make the protection of a victim a priority, as opposed to a consideration. 

 
From the growing body of evidence available, victims who decide to pursue civil remedies 

face an “uphill battle”52 in the courts. Safe Lives have argued that the adversarial nature of the courts 
is incompatible with nature of domestic abuse, which means that victims are inevitably exposed to 
gaslighting, bureaucracy and a lack of empathy from legal professionals.53 In the recent case of F v H 
2019,54 senior family court judge Lord Tolson held that the complainer had not been raped by her 
partner because she “did nothing physically to stop him” and “took no immediate action to report the 
matter”55 despite it being “explicitly accepted” that many victims will not do so, out of fear or 
embarrassment.56 On appeal, the judgement was severely criticised by Justice Russell, who described 
Lord Tolson’s approach to the alleged abuse as “fundamentally flawed and unjust”57 and “manifestly 
at odds with current jurisprudence”.58 While this particular case was successful on appeal, resulting in 
the original judgement given by Tolson being published, it raises concerns about how many other 
decisions are being made by “out-of-touch judges”59 behind closed doors without any accountability. 
Reform is therefore necessary to ensure that the civil courts are a safe place for victims to seek 
remedies after suffering domestic abuse and that judges are held accountable where they take 
“offensively vintage” 60 attitudes to domestic abuse. 

 
While the 1981 Act creates a legal entitlement to housing, domestic abuse continues to be the 

leading cause of women’s homelessness in Scotland.61 This suggests that that Act, in its current form, 
does not translate effectively into practice. Current housing policy and practice operate under the 
assumption that women and children experiencing domestic abuse, rather than perpetrators, will leave 
their homes. This includes the Scottish Government’s National Domestic Abuse Delivery Plan for 
Children and Young People, which places an emphasis on ensuring victims and their children are 

 
50 Scottish Women’s Aid, the use and effectiveness of exclusion orders under the Matrimonial homes (Family protection) 
(Scotland) Act 1981 in preventing homelessness (2017).  
51 Matrimonial Homes (Family Protection) (Scotland) Act 1981, Section 3(3). 
52 S Sodha, The Guardian, the idea that family courts are biased against men is a dangerous fallacy (2020). 
53 T Mayo, Safe Lives, Domestic abuse and the family court (2019). 
54 [2019] 8 WLUK 304. 
55 F v H [2019] 8 WLUK 304, para 26. 
56 JH v MF [2020] EWHC 86 (Fam), para 38. 
57 JH v MF [2020] EWHC 86 (Fam), para 2. 
58 JH v MF [2020] EWHC 86 (Fam), Para 33. 
59 L Tickle, The Guardian, in our secret family courts judges still don’t understand what rape means (2020).  
60 L Tickle, The Guardian, in our secret family courts judges still don’t understand what rape means (2020). 
61 Scottish Women’s Aid, world homelessness day 2019: domestic abuse remains the leading cause of women’s 
homelessness in Scotland (2019).  
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supported “when moving to suitable accommodation”.62 This assumption has created a heavy reliance 
on the limited work and resources of housing agencies. In 2006, 52% of women in need were unable 
to access refuge accommodation because of a lack of space.63 This issue continues to grow, with 
Scottish Women’s Aid being unable to find suitable spaces for 23 of the 40 women who asked for 
refuge accommodation on last year’s Scottish Women’s Aid census day.64 Of those who did establish 
contact with housing services from 2008-2009, 46% of single women and 34% of women with 
children fleeing an abusive relationship lost contact with the local authority, withdrew their 
application for housing, or the outcome was unknown.65 
 
(4) Inconsistencies 
 
The civil law that protects victims of abuse has developed piecemeal over time and is not consolidated 
in any single Act. Initially, it was the courts that recognised that victims of domestic abuse should be 
afforded some form of civil protection, resulting in common law interdicts. Legislation was later 
developed, but not until the 1980s.66 Protection afforded by legislation has since been extended and is 
scattered across the Matrimonial Homes (Family Protection) (Scotland) Act 1981, the Protection from 
Harassment Act 1997, the Protection from Abuse (Scotland) Act 2001 and the Domestic Abuse 
(Scotland) Act 2011. This can make it difficult for victims and non-practitioners to navigate and 
understand the legal framework. 
 

There is also a lack of coherence within the legislative framework, more widely. These 
inconsistencies were the subject of Hester’s “three planet model”,67 where criminal, civil and child 
contact proceedings are represented by separate planets, which have contrasting understandings of the 
perpetrator, victim and children. On the criminal planet, the perpetrator is seen as a violent male, who 
should not contact the child or their mother. These contradict the portrayal of the perpetrator on the 
child contact planet, where they are often deemed as an adequate parent. This also highlights the 
conflict a victim may often find herself in, where, if she adheres to the criminal law, she will violate a 
child contact order, and if she adheres to a contact order, she is placing herself and her child at risk.  

 
International legal instruments including the Universal Declaration of Human Rights, the 

European Convention for the Prevention of Torture and Other Cruel Inhuman or Degrading Treatment 
or Punishment and the Convention on Preventing and Combating Violence Against Women and 
Domestic Violence (the Istanbul Convention) make clear that states have a duty under international 
law to prevent domestic violence. 

 
While the Scottish and UK Governments have previously stated their commitment to these 

international obligations,68 progress remains slow and is not being highly prioritised in the 
governments’ political agenda. The Istanbul Convention remain unratified in the UK and domestic 
legislation does not yet meet all the Convention’s requirements. In 2015, the UK Joint Committee on 
Human Rights called for the government to prioritise the ratification of the Convention,69 but with the 

 
62 Scottish Women’s Aid, the use and effectiveness of exclusion orders under the Matrimonial Homes (Family Protection) 
(Scotland) Act 1981 in preventing homelessness (2017). 
63 Scottish Women's Aid, Annual Statistics Report (2006). 
64 Scottish Women’s Aid, Census Day 2019.  
65 The Scottish Government, Domestic abuse, housing and homelessness in Scotland: An Evidence Review 
(2010). 
66 The Matrimonial Homes (Family Protection) (Scotland) Act 1981. 
67 M Hester, The Three Planet Model: Towards an Understanding of Contradictions in Approaches to Women and 
Children’s Safety in Contexts of Domestic Violence, The British Journal of Social Work, vol. 41, no. 5, 2011, pp. 
837–853. JSTOR. 
68 The UK Parliament, Domestic Abuse: Government Response to the Committee’s Ninth Report of Session 
2017–19 (2019) and The Scottish Government, Response to Recommendations, Universal Periodic Review of 
Human Rights in the United Kingdom (2017). 
69 Joint Committee on Human Rights, Violence against women and girls, Sixth Report of Session 2014-2015 (2015). 
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Home Office only reporting annually on their progress, it is questionable just how seriously the 
government takes these calls. 
 
(5) Resources 
 
For many victims of abuse, the strain that leaving an abusive partner and seeking civil remedies 
places on their resources is too great.70 Currently, all civil remedies are only available upon 
application to the court. To obtain such an order therefore necessitates that the applicant can afford to 
privately fund an application or is eligible for legal aid. This results in some of those from low-
income backgrounds or suffering economic abuse who are not eligible for legal aid being prevented 
from accessing civil remedies. 
 

Furthermore, if an order is breached, or is to be extended, additional costs are then incurred 
for these proceedings. The failure to provide free access to legal representation has a direct effect on 
the numbers of women who seek civil orders. It also raises human rights issues, since funding has a 
direct impact on whether or not a victim can obtain protection from torture or degrading treatment.71 
Reform is therefore necessary to ensure that civil remedies are open to everyone who seeks to rely 
upon them and that cuts to legal aid do not prohibit access to justice. 
 

Organisations that support victims have experienced significant funding cuts in recent years 
which limits the number of people they can support.72 In 2018-19, 79% of Scottish Women’s Aid 
services received reduced or standstill funding from their local authority compared to the previous 
year.73 The average funding cut was 10%.74 Furthermore, demand for domestic abuse services 
continues to exceed capacity – over half of Scottish Women’s Aid services operate a refuge waiting 
list and only one of the six women making a homeless application because of domestic abuse is able 
to access a refuge.75 

 
Victims with substance use and mental health problems often face exclusion from services, 

despite these issues arising as a result of abuse.76 This means victims of domestic abuse are often left 
without the specialist support they need to maintain stable relationships, engage in recovery work and 
make use of civil remedies. 

 
These difficulties may be exacerbated for women from minorities, with few organisations 

offering specialised support designed to meet their particular needs. This lack of specialist support, 
combined with difficulties of communication and/or accessibility, means that these women are more 
likely to be disadvantaged in attempting to access support.77 Reform is therefore necessary to ensure 
that services are inclusive and well-funded. 

 
Even with funding, practitioners report difficulties accessing the necessary resources to advise 

women on the use of civil remedies.78 As a result, service providers only ever provide basic 
signposting, rather than comprehensive, in-depth advice on civil remedies to victims of domestic 
abuse. 

 
70 Citizens Advice Bureau, Victims of domestic abuse: struggling for support? (2015). 
71 European Convention of Human Rights, Articles 3 and 14. 
72 Women’s Aid, The Domestic Abuse Report 2020: The Annual Audit (2020). 
73 Scottish Women’s Aid, Resourcing recovery, what the domestic abuse (Scotland) Act 2018 means for 
women, children and young people (2020) 
74 Scottish Women’s Aid, Resourcing recovery, what the domestic abuse (Scotland) Act 2018 means for women, 
children and young people (2020). 
75 Scottish Women’s Aid, Resourcing recovery, what the domestic abuse (Scotland) Act 2018 means for 
women, children and young people (2020) 
76 K Reeve, R Casey, and R Goudi, Homeless Women: Still being failed yet striving to survive (2006). 
77 R Hunter, Narratives of Domestic Violence [2006] SydLawRw 31. 
78 Scottish Women’s Aid, the use and effectiveness of exclusion orders under the Matrimonial Homes (Family 
Protection) (Scotland) Act 1981 in preventing homelessness (2017). 
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D. GAPS IN THE LAW: CHILD CONTACT   
 
Many women who are subject to domestic abuse are mothers. Women’s Aid reported that, on average, 
there are 1.2 children per service user, with 58.3% of service users in 2017-18 having children and 
6.6% being pregnant.79 This means that, for a lot of women, child contact proceedings are a central 
part of leaving an abusive partner.  
 

For many perpetrators, child contact replaces the relationship as the avenue for abuse80 and, 
as a result, women often struggle to establish the independent and safe life a civil order should 
provide them with.81  

 
The Children (Scotland) Act 1995 establishes the principle that a child’s best interests must 

determine whether the court should make a contact order.82 In particular, the court must have regard 
to the protection of the child from both abuse and the risk of any abuse.83 However, it is questionable 
whether or not these factors are always given due consideration.84 

 
The judiciary demonstrate an increased trend towards a pro-contact approach based on the 

assumption that this serves the best interests of the child.85 This can be seen in Re P, where Ward LJ 
remarked that there could be “no doubt of the secure foundation for the assumption that contact 
benefits children”.86 The assumption also recently featured as a proposal in the Scottish Government's 
consultation on the review of Part 1 of the 1995 Act.87 This assumption has resulted in high numbers 
of contact orders being issued even when there is a history of violence,88 enforcing the dichotomous 
view of violent men as “good fathers”,89 and placing victims of domestic abuse in direct danger. In 
2016 Women’s Aid published ‘nineteen child homicides’, a report detailing the cases of 19 children in 
the UK who were killed by a parent, who was also a perpetrator of domestic abuse, in circumstances 
relating to child contact.90 

 
Where women fail to abide by the terms of a contact order between their child and a 

perpetrator, they may be held in contempt of court, resulting in a fine or imprisonment.91 This power 
works unfavourably against mothers who refuse contact because they wish to protect their children or 
fear coming into contact with their abuser.  
 
 
 
 

 
79 Women’s Aid, The Domestic Abuse Report 2019: The Annual Audit (2019).   
80 C Harrison and R Thiara, Safe not sorry, Key issues raised by research on child contact and domestic violence (2016).  
81 M Kaye, J Stubbs and J Tolmie, Domestic Violence and Child Contact Arrangements, Australian Journal of Family Law. 
17.   
82 The Children (Scotland) Act 1995, section 11(7)(A)-(E).   
83 The Children (Scotland) Act 1995, section 11(7B).   
84 A Mullender, G Hague, U Imam, L Kelly, E Malos, and L Regan, Children’s Perspectives on Domestic Abuse (2002).   
85 C Harrison, Implacably Hostile or Appropriately Protective? Women Managing Child Contact in the Context of Domestic 
Violence, Violence Against Women. 2008 Apr;14(4):381-405 and A Barnett, Contact at all costs? Domestic violence and 
children’s welfare (2014), Child and Family Law Quarterly, 26 (4): 439 - 462.   
86 Re P [2008] EWCA Civ 1431 per Ward LJ at [38].   
87 The Scottish Government, Review of part 1 of the Children (Scotland) Act 1995 and the creation of a family justice 
modernisation strategy (2018).    
88 R Aris, and C Harrison, Ministry of Justice, Domestic Violence and the Supplemental information Form C1A (2007) and 
E Giovannini, Ministry of Justice, Outcomes of Family Justice Children’s Proceedings: a review of the evidence (2011).   
89 M Eriksson and M Hester, Violent men as good enough fathers? A look at England and Sweden (2001), Violence Against 
Women, 7(7), 779–798.   
90 Women’s Aid, Child First, Nineteen Child Homicides: What must change so children are put first in child contact 
arrangements and the family courts (2016).   
91 The Contempt of Court Act 1981, section 15(2).   
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E. REFORM   
 
There is little doubt that civil remedies are an integral part of a robust legal response to domestic 
abuse; however, the issues, as explored above, suggest that civil remedies are in need of reform. The 
potential ways in which this reform may be implemented is explored in this section. Recognition must 
also be given to the limitations in what reform to the civil law can achieve. Betsy Stanko rightly stated 
that the passing of legislation is often mistakenly credited with solving the problem.92 The author 
therefore acknowledges that in order for law reform to be meaningful, it must be accompanied by 
policy change, effective practice and wider societal change. 

 
(1) Legislative changes 
 
With concerns about safety being a primary factor when women make decisions about the legal 
remedies they wish to pursue, civil remedies must seek to secure, in the most efficient and effective 
way possible, the basic safety needs of victims. These should take priority over all other 
considerations.93 
 

Under the 1981 Act, the court currently has the ability to refuse an application for civil 
remedies on the basis of any circumstances they deem to be “unjustified or unreasonable”, including 
“the extent to which the matrimonial home, any furniture or plenishings are used in connection with 
the work of either spouse”.94 These considerations compromise the integrity and wellbeing of victims 
and contribute to victims feeling as though the legal system favours the rights of the perpetrator.95 
Parliament should therefore repeal section 3(3) of the 1981 Act. This will allow the court to focus 
solely on the wellbeing of the victim and prevent inconveniences to the perpetrator obscuring the 
route to justice. 

 
Time restrictions placed on civil remedies under the 1981 Act must also be reviewed to 

ensure that victims are supported during the particularly vulnerable period following the official 
termination of marriage. 

 
Other changes may include reform to the civil legal thresholds. Victims may encounter 

significant barriers trying to demonstrate that a civil order or a power of arrest is “necessary” for their 
protection.96 A test of necessity places an unfair burden on victims and does not reflect the practical 
reality that domestic abuse is a largely hidden crime that takes place behind closed doors.97 
Accordingly, victims will often struggle to accumulate evidence of the abuse they have endured. 
Legislative bodies should consider how they can minimise unnecessary procedural measures that may 
prevent effective access to remedies whilst maintaining procedural safeguards that protect the rights 
of the perpetrator.  

 
Scottish Women’s Aid have suggested that evidence of abuse alone should be sufficient to 

shift the burden of proof to the alleged perpetrator to establish that the woman is safe and that 
enforcement of any civil order is unnecessary.98  

 
The key to improving protection afforded to victims of abuse is the “rigorous and effective 

implementation of the law”.99 As already established, abusers are not deterred from reoffending by 

 
92 E Stanko, Intimate Intrusions: Women’s experience of Male Violence (1985). 
93 Scottish Women’s Aid, the use and effectiveness of exclusion orders under the Matrimonial homes (Family protection) 
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94 Matrimonial Homes (Family Protection) (Scotland) Act 1981, section 3(3) (a)-(e). 
95S Champion, The Telegraph, the law protects the rights of abusers and perpetrators, and not their victims (2018). 
96 Matrimonial Homes (Scotland) Act 1981, Section 4(2) and Protection from Abuse Act 2001, Section 1(1A) (C). 
97 Women’s aid, how common is domestic abuse? (accessed 04/2020). 
98 Scottish Women’s Aid, the use and effectiveness of exclusion orders under the Matrimonial homes (Family 
protection) (Scotland) Act 1981 in preventing homelessness (2017). 
99 Home Office, Strengthening the Law on Domestic Abuse Consultation, Summary of Responses (2014). 



  
 

75 
 

civil orders alone.100 One possible way of addressing this is by attaching a mandatory power of arrest 
to all civil remedies. Despite affirmation of the government that it is helpful to have a power of 
arrest,101 only one-third of civil orders carry one, and very few, when breached, have resulted in 
prosecution.102 In order to promote the idea that breach of a civil order is a serious matter that will not 
be tolerated, a power of arrest should be attached to all civil measures.  

 
In their report on the use and effectiveness of exclusion orders, Scottish Women’s Aid found 

that 29 of the 36 respondents would be more likely to opt for an exclusion order if the police 
improved their response to breaches of orders.103 Reform should therefore limit the discretion 
currently afforded to the police and procurator fiscal. For example, arrest, investigation, and 
prosecution could be made compulsory on breach, and where an arrest or prosecution was not carried 
out, there could be a requirement placed on these bodies to justify their decision on record. This 
would encourage authorities to exercise due diligence and hold them accountable where they failed to 
do so. 

 
All civil remedies, including interim remedies, require court approval. This means that the 

civil law currently provides no relief to victims in immediate danger. Article 52 of the Istanbul 
Convention requires states to give “competent authorities” the power to order a perpetrator of abuse to 
leave the residence of the victim in situations of immediate danger.104 As a response to this obligation, 
the Scottish Government have promised to introduce ‘Emergency Barring Orders’ (EBOs).105 EBOs 
would give the police the power to immediately remove a perpetrator of abuse from the household in 
order to secure the victim’s safety. The author encourages this reform with the belief that by 
empowering bodies that are first to attend the scene of alleged abuse, including emergency services, 
that the efficiency with which the civil law can protect a victim will significantly increase. 
Furthermore, if bodies out-with the judiciary are authorised to make orders, civil remedies will 
become more accessible. 

 
Domestic abuse may impair a victim’s ability to take steps to protect themselves. Reform 

should enable concerned parties to make applications for civil orders on a victim’s behalf. For 
example, the Alberta Law Reform Institute have proposed widening the scope of those who can apply 
for a civil order to include “a parent, person with parental responsibility for a child who has been 
subject to domestic abuse or at risk of harm, or any other person on behalf of the victim with their 
consent, or where that person is incapable of giving consent, leave of the court”.106 It may also be 
useful to extend this to bodies that a victim may be in regular contact with, including the police, GPs, 
or support services. This may help a victim to feel well supported and minimise the stresses 
associated with navigating the legal system. 
 
(2) Judicial reform 
 
Judges have the weighty responsibility of making a balance-of-probability ruling about what 
happened between two people behind closed doors, based on limited evidence. With this 
responsibility comes the need to have a well-developed understanding of domestic abuse. It has been 

 
100 Scottish Women’s Aid, the use and effectiveness of exclusion orders under the Matrimonial homes (Family 
protection) (Scotland) Act 1981 in preventing homelessness (2017) and C Connelly, K Cavanagh, and J Scoular, 
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protection) (Scotland) Act 1981 in preventing homelessness (2017). 
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(2018). 
105 The Scottish Government, Scottish Government Consultation on Protective Orders for People at risk of Domestic Abuse 
(2018). 
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suggested that judges should be required to undertake specialist training on the nuances of domestic 
abuse.107 In 2019, the Judicial Institute for Scotland launched training for all sheriffs and judges to 
support the implementation of the Domestic Abuse (Scotland) Act 2018.108 The training sought to 
address the practical issues that may be encountered in criminal proceedings, from investigation and 
prosecution to conviction and sentencing. Similar training should be provided to address the practical 
issues that arise in a civil context, including the application of the civil standard of proof. This 
training would ensure any law reform is meaningfully captured and victims are able to participate in 
proceedings. 
 

The majority of civil court proceedings concerning domestic abuse are protected by reporting 
restrictions. As a result, outdated attitudes to domestic abuse such as Lord Tolson’s in F v H109 often 
go unnoticed. In 2019, MP Louise Haigh called for an inquiry into the treatment of domestic abuse 
victims in the family courts in England and Wales.110 The author believes that a similar inquiry should 
be launched into the treatment of victims in civil proceedings in Scotland. This would allow the 
legislature to identify the issues that arise in civil proceedings and introduce appropriate reform 
accordingly. 

 
There may also be benefit to the anonymity and publication of judgements. This would 

increase transparency and judicial accountability. The Transparency Project has published relevant 
guidance on how this can be done, without compromising the privacy rights of victims, titled 
‘Publication of family court judgements: guidance note for families and professionals’.111  
 
(3) Child contact  
 
Law reform must bridge gaps in the protection available to victims that currently exists between child 
contact orders and civil remedies. Reform introduced by the Children (Scotland) Act 2020 has sought 
to address these gaps by placing a duty on courts to investigate a  refusal to obey a section 11, where 
it would normally constitute a contempt of court.112 This means that the court has the power to 
identify and address contact problems where failure to facilitate contact is more than just a “wilful, 
inexcusably careless or a flagrant disregard for the authority of the court”113 and, instead, is based on a 
rational fear for their own or their children’s safety. However, the practical application of this duty 
reform remains to be seen.  
 

The Act also removes the existing protection from abuse provisions in section 11 of the 1995 
Act and re-enacts them in very similar terms.114 There is no clear rationale for this re-wording, and it 
is doubtful whether these alterations will have an impact on the protection of victims.115 Further 
reform is therefore necessary, to ensure that both the safety of the child and the mother is always 
prioritised when making arrangements for child contact 116 
 

There is a strong case for the creation of a presumption of no contact where there has been 
domestic abuse, unless there is compelling evidence that supports contact and measures can be 
implemented to secure the victim’s safety. Sturge and Glaser argue that the burden of providing 
evidence that contact is in the child’s best interests should be placed on the perpetrator.117 This 
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presumption already exists in other jurisdictions, including the US states of Arizona118, Kentucky119 
and Missouri.120 Sturge and Glaser also suggest that a perpetrator should be required to demonstrate 
that they will “help the child heal and recover from any damage done”.121  

 
A less extreme proposal can be found in a report issued by the Family Justice Council, which 

does not call for a change in law, but instead for a cultural change.122 The report calls for a move from 
the common assumption that “contact is always the appropriate way forward” to a risk assessment 
that demonstrates “contact that is safe and positive.”123  
 
(4) Consistency 
 
Comprehensive legislation is foundational to an effective response to domestic abuse.124 With current 
Scots law remedies scattered across several pieces of legislation, a review of existing legislation 
should be undertaken, with the aim of streamlining, clarifying and modernising civil remedies. 
Scottish Women’s Aid has argued that this reform should result in the creation of a single statutory 
instrument that provides necessary guidance on all civil orders, including their evidential 
requirements.125   
 

Reform should also bring the criminal law, civil remedies and child contact proceedings into 
alignment. Other jurisdictions including Australia,126 Canada127 and New Zealand128 require 
consideration to be given to other criminal or civil proceedings in child contact proceedings. Such 
requirements could improve the flow of information and consistency between courts. 

 
It should also be considered whether victims may benefit from the creation of domestic abuse 

courts to rule on any claim relating to domestic abuse. Between 2004 and 2006 the Scottish Executive 
ran a pilot domestic abuse court. The pilot made several improvements to the traditional approach 
including the efficiency at which the cases were dealt with, an increase in multi-agency work and 
increased victim satisfaction with the outcomes of proceedings.129 

 
As previously discussed, the UK Government is in the process of ratifying the Istanbul 

Convention. However, the pace at which ratification is taking place undermines its importance. Lack 
of accountability and the reasons for the pace of incorporation should be addressed to ensure that 
victims feel supported. 
 
(5) Resources 
 
Legal aid is crucial to accessing civil remedies. Without legal aid, violent men retail their power, 
victim’s safety is compromised, and victims seeking redress risk falling into poverty.130 Action must 
therefore be taken to either increase legal aid or decrease the cost of proceedings. The Scottish 
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Government has previously considered granting legal aid to all victims but eventually refused to do 
so, fearing it would create “too big an increase in expenditure” and had the potential to “lead to free 
legal aid for wider, separate family actions”.131 
 

Scottish Women’s Aid has undertaken their own project, promoting a new model of legal 
support for victims.132 The project seeks to put domestic abuse-competent legal aid lawyers into a 
number of Women’s Aid groups across Scotland to run a legal advice helpline. The success of the 
project remains difficult to predict, but the previous President of the Law Society of Scotland, John 
Mulholland, argued that until the Scottish Government fully implements the Legal Services 
(Scotland) Act 2010, their service will remain near impossible to implement.133 

 
The Scottish Government has also recently removed court fees on applications for exclusion 

orders and domestic abuse interdicts.134 This change signals a step in the right direction, but, in the 
absence of access to legal aid, women still face the financial hardship that comes with paying for a 
solicitor. Further measures could be taken to make civil orders quick and inexpensive to obtain. In 
some US states, women can obtain a domestic abuse order by visiting a courthouse and completing a 
form.135 This eliminates the need for legal representation and better reflects the reality that a person 
who has been subject to abuse may lack the resources necessary to make a court application.136 

 
Despite government efforts to increase funding for support services for victims,137 reports 

continue to show that current funding does not meet service demand.138 Reform should include an 
increase in funding, as well as protection from any budget cuts for such services. These measures 
should be accompanied by long-term planning to ensure funding remains stable so services can 
operate fully and sustainably.139 

 
Where funding is limited, it should be targeted at services that are survivor-centred and 

accessible to those from marginalised and minority groups. This should encourage an inclusive and 
innovative approach to service provision, such as that taken by Nelson Trust’s Women’s programme. 
The Trust is one of the UK’s first abstinence-based residential treatment centres and provides a range 
of specialist support services staffed by experienced female counsellors and trauma-informed 
recovery workers who take a holistic trauma-informed approach to recovery. They aim to address 
victims’ physical and mental wellbeing, relationships, and wider social issues, and offer a structured 
care plan designed to meet each woman’s individual needs.140 

 
There is currently limited guidance and training available for professionals who work with 

victims of abuse.141 Services involved in the initial contact with victims must be given more 
information about civil legal remedies, so that they, in turn, can provide accurate information to 
service users. The author suggests that a single document be put together by accredited family lawyers 
providing comprehensive information on civil remedies for domestic abuse and that this document be 
reviewed and published by the Government. This document could be relied upon to dispel 
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misconceptions around civil legal remedies and domestic abuse and promote the benefits of using the 
civil law as a means of securing protection. 
 
(6) Addressing homelessness 
 
In the Equally Safe Delivery Plan, the Scottish Government has stated that “it is vital that those in 
housing services coming into contact with those who have experienced gender-based violence can 
offer an appropriate, safe and consistent response”.142 However, the path to safe and secure 
accommodation remains dependent on the variable responses of local housing teams.143 Fife Council 
has demonstrated a particularly strong response to domestic abuse whereby all frontline staff and 
housing services are required to undertake specialist training, and take refresher training every two 
years.144 If someone discloses that they are experiencing abuse, they are offered an appointment with 
one of the council's housing access officers.145 At these appointments, victims are provided with in-
depth housing advice, as well as personal support, including referrals to separate support agencies and 
safety planning. Victims who wish to join the Fife housing register are awarded urgent housing 
points. Housing Officers are then required to carry out regular reviews until the service user is either 
rehoused or their housing needs have been met.146 Reform should seek to bring other local authorities 
approaches in line with that taken by Fife Council. This will ensure that victims receive a consistent 
and trauma-informed response from authorities no matter where they are in Scotland. 
 

Another way of reducing homelessness includes the use of sanctuary schemes.  Sanctuary 
schemes provide enhanced security measures so that a woman can remain in her home after 
experiencing abuse.147 Sanctuary measures include a ‘sanctuary room’; reinforced exterior doors; 
extra door and window locks; reinforced double-glazed windows; window grilles; fire retardant letter 
boxes; alarm systems that connect directly to the police; and intercom entry systems. The 
development of such schemes has been notably less in Scotland compared to England. Only one 
sanctuary scheme initiative has been developed in Scotland to date – the Edinburgh Safe as Houses 
project. 

 
Beliefs about how effective sanctuary schemes are vary – in one London borough council, the 

sanctuary scheme reduced the number of families in temporary accommodation by 40% and produced 
savings of over £600,000.148 However the use of sanctuary initiatives in England has been heavily 
criticised by Scottish Women’s Aid as a means of reducing the cost of temporary accommodation, 
rather than as an informed and integrated policy response to tackling domestic abuse.149 Levinson and 
Kennedy have also criticised these schemes, arguing that women may be pressured into these 
measures without a thorough knowledge of their legal rights.150 

 
The use of sanctuary schemes must therefore be provided in conjunction with accessible 

information about a victim’s legal rights and civil remedies. This will ensure that sanctuary schemes 
are only used where victims willingly consent to their implementation with a knowledge of the 
alternative remedies offered by the civil law.  
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The Women’s Aid’s Annual Survey in 2017 found that over two thirds of women (68.4%) in 
refuge had crossed local authority boundaries to access accommodation.151 In a bid to minimise the 
additional stresses associated with leaving the home and travelling to access refuge, Women’s Aid 
teamed up with South Eastern and Great Western Railway to offer free train travel to women seeking 
refuge.152 It is hoped this initiative will ease the process of leaving an abusive spouse and provide 
victims with the means of getting to safety without suffering further hardship. This new initiative is, 
however, limited to Women’s Aid, Imkaan and Welsh Women’s Aid, which are all located South of 
the border, leaving women in Scotland to continue to find their own means of funding travel to 
refuge. It is hoped that the introduction of this scheme will prompt reform North of the border. 
 
(7) Covid-19 
 
Civil remedies must be able to adapt to and continue to operate in the ever-changing social and 
political climate, such as the health pandemic triggered by COVID-19. For some victims, this means 
being stuck in their home with an abuser, and for others, an increased level of fear at the prospect of 
further abuse that staying in the home creates. The reliance on technology during lockdown also 
provided opportunities for abusers to continue the abuse, and for women with children, child contact 
arrangements create additional risks. While lockdown is not a cause of domestic abuse (and such 
language risks deflecting blame from the perpetrator)153 the pandemic has clearly exacerbated 
challenges such as abusive behaviours, supporting children, and access to resources.154 For example, 
UK-wide domestic abuse helpline calls increased by 80% over the first 3 months of lockdown155 and 
domestic abuse killings more than doubled from an average of two to five women a week.156  
 

Perpetrators continue to employ creative ways of controlling their victims, including use of 
the emergency legislation and threats of infection. Reported examples include sabotaging a victim’s 
ability to work from home; using risk of infection to justify their lack of affection/contact as a form of 
emotional abuse; coercing their way back into victims’ homes using COVID-19-related arguments; 
and purposefully confusing victims about the restrictions as a means of monitoring and isolating 
them.157 

 
Domestic abuse via child contact during the pandemic has also been reported, including abuse 

at unsupervised handovers, the use of digital contact with children to monitor victims and using 
children’s potential exposure to the virus as justification for their non-return following planned 
contact.158 

 
Access to refuge is an increasing concern with many refuges suffering a loss of space to 

ensure social distancing can take place and an increase in demand for their services.159 Furthermore, 
most local authorities and housing associations stopped allocating new accommodation during 
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lockdown. This prevented women in refuge accommodation moving into their own homes and in turn 
meant refuges were unable to provide a safe place for new women.160 

 
Both the UK and Scottish governments response to domestic abuse during the pandemic has 

been underwhelming. Emergency legislation161 created to “provide public bodies across the UK with 
the tools and powers they need to carry out an effective response to the emergency”162 neglected the 
issue of domestic abuse entirely and Scottish government guidance on domestic abuse was only 
published on July 13th, nearly 4 months after the commencement of lockdown.163 

 
At a time where people are restricted from seeking face-to-face help, digital support is 

crucial.164 Many services have adapted by creating an online presence and digital resources including 
Supportline, the Survivors’ Forum, and Scotland’s Domestic Abuse and Forced Marriage helpline. 
Funding is essential to ensuring these services can operate effectively during the pandemic. The UK 
Government announced funding of £2 million to enhance online support service165 and £1.6 billion for 
local government to meet additional costs arising from Covid-19.166 The Scottish Government, in 
turn, announced funding of £1.5 million to be split between Scottish Women’s Aid and Rape Crisis 
Scotland.167 However, current funding remains insufficient to cope with the increase in demand that 
COVID-19 is placing on services. The £2 million from the UK Government is only a small proportion 
of the £48.2 million needed to help services buckling under the strain of the pandemic168 and many are 
appealing for funding from the public.169  

 
With the criminal justice service overwhelmed with a backlog of cases, and access to support 

services being limited by an increase in use and underfunding, the civil law has a key role in 
protecting victims of abuse. Civil reform as designed above, in particular the introduction of 
emergency barring orders, could go some way to reducing the difficulties caused by COVID-19.  
 
 
 

F. CONCLUSION  

Civil law has a central role in the protection of victims of domestic abuse. When used effectively, 
civil law has the ability to empower women and support them on the road to recovery. This article has 
established that the current civil remedies available to victims of domestic abuse are inadequate. 
Current civil remedies present numerous barriers to women attempting to break free from the control 
of their abusers and obstruct the delivery of justice the legal system promises. Reform may be on the 
horizon – with the Scottish Law Commission considering reviewing civil remedies for domestic abuse 
in the second phase of their review of family law.170 The author hopes that this article contributes to 
these discussions and, ultimately, the reform civil remedies desperately need. Future reform must 
ensure that lawmakers fulfil their duty to victims, their dependents and all generations to come.     

 

 
160 Scottish Women’s Aid, crisis and resilience: the impact of a global pandemic on domestic abuse survivors and service 
providers in Scotland (2020). 
161 The Coronavirus Act 2020 
162 GOV.UK, What the Coronavirus Bill will do? (Accessed 03/2020).  
163 Scottish Government, Coronavirus (COVID-19): Guidance on domestic abuse (2020). 
164 Hera Hussein, founder of CHAYN, in E Cardiff, Stylist, Essential advice for anyone worried about being 
isolated while in a toxic relationship (2020). 
165 GOV.UK, Home Secretary outlines support for domestic abuse victims (Accessed 12/2020) 
166 GOV.UK, Care Act easements: guidance for local authorities (Accessed 12/2020). 
167 Scottish Government, Support for victims of Domestic Violence During COVID-19 Outbreak (Accessed 
12/2020). 
168 Women’s Aid, Women’s Aid calls for emergency cash injection during Covid-19 Crisis (Accessed 04/2020). 
169 See Women’s Aid, #SupportSurvivors Urgent Appeal (Accessed 12/2020). 
170 Scottish Law Commission, Aspects of family law (Accessed 03/2020). 



  
 

82 
 

GENETIC MODIFICATION: SHOULD WE CROSS THE RUBICON AND 

LEGALISE HUMAN GERMLINE GENOME EDITING? AVOIDING 

‘DESIGNER DNA’ USING A REGULATORY APPROACH BASED ON 

HUMAN RIGHTS PRINCIPLES 
 

James Brown* 

 

A. INTRODUCTION 
B. THE CURRENT SCOPE OF HGGE ILLEGALISATION 
C. HUMAN RIGHTS AND HGGE 

(1) The influence of the human rights principle of dignity 
a) Existing arguments of dignity against HGGE 
b) Arguments of dignity in favour of therapeutic HGGE 

(2) Further arguments based on human rights frameworks 
D. THE RISK OF ‘MEDICAL TOURISM’ 
E. THERAPY OR ENHANCEMENT? 
F. THE PROBLEM WITH PROHIBITION 
G. A REGULATORY APPROACH 

(1) Dignity 
(2) Equality 
(3) Mutual respect 
(4) The mechanism of the regulation 

H. CONCLUSION 
 

 

A. INTRODUCTION 
 

Since the human genome was mapped for the first time in 2003,1 mankind’s ability to “play god” has 
advanced expeditiously. In 2012, two scientists, Jennifer Doudna and Emmanuelle Charpentier 
harnessed the technology known as CRISPR (clustered regularly interspaced short palindromic 
repeats)2 which could modify DNA with relative ease.  
 

Where human application is concerned, CRISPR is permitted for somatic genome editing, 
which is the treatment of disease-causing genes in single cells.3 However, Human Germline Genome 
Editing (“HGGE”), which concerns the modification of embryos and gametes, is forbidden around the 
world, except in the United Kingdom, and even then, it is only permitted in the exclusive circumstance 
of mitochondrial disease. 
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This article aims to explore the scope of, and basis for, the illegalisation of HGGE, by looking 
at the core human rights’ principle of dignity. It will then reinterpret the use of human dignity under a 
pro-HGGE lens, and analyse the growing consensus for the permissibility of HGGE for strictly 
therapeutic purposes. Arguing, however, that should this be adopted, it is important that we do not cross 
the fine line between the use of HGGE for therapy, and its use for the “enhancement” of human beings, 
the boundary of which is nebulous and should be maintained under strict regulation. Therefore, this 
article will propose a set of principles upon which a regulatory framework policing HGGE could be 
successfully based. 
 
 

B. THE CURRENT SCOPE OF HGGE ILLEGALISATION 
 

As a general rule, all forms of HGGE are prohibited in the majority of the world.4 Yet, the degree of 
illegality varies from country to country. In many countries, such as Canada, strict prohibition is married 
up with strict criminal sanctions.5 The Council of Europe in 1997 adopted the Convention for the 
Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology 
and Medicine (hereinafter “the Oviedo Convention”), which is concerned with protecting human 
dignity against the misuse of biotechnological advancements. Article 13 expressly prohibits HGGE, 
suggesting that genome editing may only ever occur for “preventative, diagnostic or therapeutic 
purposes”, and not to introduce any hereditary modification “in the genome of any descendants”.6 In 
other words, all ratifying countries have agreed to allow somatic editing only, and to strictly prohibit 
germline modification.  
 

Nevertheless, only twenty-nine states out of forty-seven have ratified the Oviedo Convention,7 
with the UK stating that it is “too restrictive”.8 This may be in light of the fact that HGGE can be used 
to modify an embryo’s eugenics by targeting hereditary conditions and essentially eliminating them 
from the DNA of any future descendants.9  

 
With this in mind, there is a small handful of states which take an ostensibly more relaxed 

stance on HGGE. In the USA, HGGE has never been expressly banned. Yet the Food and Drug 
Administration, which regulates this field, is not authorised to consider any application which would 
include HGGE for reproductive and not research-based purposes, due to an amendment to their funding 
bill.10 

 
Furthermore, outside of the European Union (“EU”), nothing expressly prevents a 

pharmaceutical company from gaining intellectual property rights for germline genome modification 

 
4 B C van Beers, “Rewriting the human genome, rewriting human rights law? Human rights, human dignity, and 
human germline modification in the CRISPR era” (2020) Journal of Law and the Biosciences lsaa006, 8. 
5 T Lougheed, “Canada’s CRISPR conundrum” Chemical Institute of Canada (2018), available at 
https://www.cheminst.ca/magazine/article/canadas-crispr-conundrum/. 
6 Oviedo Convention 1997, Article 13. 
7 Council of Europe, “Chart of signatures and ratifications of Treaty 164”, available at 
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/164/signatures. 
8 R Andorno, “The Oviedo Convention: a European Legal Framework at the Intersection of Human Rights and 
Health Law” (2005) 2 Journal of International Biotechnology Law 133, 134. 
9 In fact, it has, on occasion, been done, such as when scientist John Zhang revealed that he had used HGGE to 
try and prevent a child from inheriting a mitochondrial disorder in 2016: J Hamzelou, “World’s first baby born 
with new ‘3 parent’ technique” New Scientist (2016), available at  
https://www.newscientist.com/article/2107219-exclusive-worlds-first-baby-born-with-new-3-parent-technique/. 
10 I G Cohen, “The FDA is prohibited from going germline” Harvard Law Petrie-Flom Centre (2016), available 
at https://petrieflom.law.harvard.edu/resources/article/fda-prohibited-from-going-germline. 
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processes.11 This may be indicative of states being careful not to preclude the possibility of patenting 
these processes in the future should HGGE become generally accepted for therapeutic purposes. The 
EU, however, precludes this possibility through the employment of human rights principles, namely, 
human dignity. Article 6 of its 1998 Biotech Directive provides that in all EU member states, “Processes 
for modifying the germ line genetic identity of human beings” are unpatentable.12 The Court of Justice 
of the European Union in Brüstle v Greenpeace stated that although the Directive: 

 
seeks to promote investment in the field of biotechnology, that use of biological material 
originating from humans must be consistent with regard for fundamental rights and, in 
particular, the dignity of the person.13 
 

The UK is the only country to have taken a bold approach to permit a form of HGGE in extremely 
limited, exclusively therapeutic circumstances. In fact, so limited that the Human Fertilisation and 
Embryology (Mitochondrial Donation) Regulations 201514 permits it only where there is “a particular 
risk” that the egg “may have mitochondrial abnormalities” creating a “significant risk” that they would 
develop into “serious mitochondrial disease”.15 Section 3(2)(a) of the Human Fertilisation and 
Embryology Act 2008 will not allow any modified embryos to be placed into a woman that were treated 
for other hereditary diseases such as cystic fibrosis. 
 

It is important to remember that most countries forbid therapeutic HGGE, with the UK being the 
only one to give conditions where it may be carried out. Correspondingly, for now, it is safe to say that 
the possibility of “designer DNA” (using HGGE to enhance a gene pool beyond therapeutic manners, 
such as intelligence, athletic ability and appearance) is completely off the cards.  

 
 

C. HUMAN RIGHTS AND HGGE 
 

(1) The influence of the human rights principle of dignity 
 
The usual basis provided for the prohibition of HGGE is for the most part, linked with human rights 
principles. The main theme that is purported by prohibitory frameworks such as the Oviedo Convention 
as being at odds with HGGE is human dignity. Many academics, as well as this author, agree that human 
dignity is the cornerstone of human rights,16 and there cannot be one without the other. For example, 
the International Court of Justice in an advisory opinion regarding the continued presence of South 
Africa in Namibia drew upon the legal axiom that a right cannot be crystallised in the absence of dignity: 
“ ‘All human beings are born free and equal in dignity and rights.’ From this first principle flows most 
rights and freedoms.”17 
 

The principle of dignity as being the basis for all rights was integral in the United Nations’ 
Universal Declaration of Human Rights (“UDHR”), with the preamble stating that “the recognition of 

 
11 J Wachowicz, “The Patentability of Gene Editing Technologies such as CRISPR & the Harmonization of 
Laws Relating to Germline Editing” (2019) 10(1) Intellectual Property Brief 34. 
12 European Parliament and Council Directive on the Legal Protection of Biotechnological Inventions 98/44/EC 
OJ 1998 L213/18, Article 6(2)(b). 
13 Case C-34/10 Oliver Brüstle v Greenpeace [2011] ECR I-0000, [32]. 
14 Human Fertilisation and Embryology (Mitochondrial Donations) Regulations 2015, SI 2015/572. 
15 Ibid, Regulation 5. 
16 W Moka-Mubelo, “Human Rights and Human Dignity” in Reconciling Law and Morality in Human Rights 
Discourse (Vol 3, Springer 2017) 89. 
17 Legal Consequences for the States of the Continued Presence of South Africa in Namibia (South West Africa) 
notwithstanding Security Council Resolution 276, Advisory Opinion of 21 June 1971 [1971] ICJ Rep 16, 77 
(Vice President Ammoun). 
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the inherent dignity and of the equal and inalienable rights of all members of the human family is the 
foundation of freedom, justice and peace in the world”.18 

 
The definition of human dignity is abstract and almost intangible. In fact, it is a clear example 

of what John Rawls has termed an “overlapping consensus”.19 In essence, it is endorsed by people on 
the basis of their own conception of dignity.  Many academics agree that it is “generally interpreted as 
a principle which protects the interests of both the individual and humanity”.20  

 
Arguably, the “interest of the individual” should encompass aspects of the philosophy of 

Immanuel Kant, 21 that man should be treated as an end, and not a means to an end.22 This is one of the 
very few aspects of dignity that the draftsmen of the UN’s UDHR could agree on, according to the 
draftsman Jacques Maritain.23  However, to observe a more complete picture of dignity, one should also 
consider an Aristotelian interpretation. This includes a belief that humans “are endowed with capacities 
for various forms of activity and striving”,24 and should be allowed to exercise these without 
interference, as such interferences are harms that undermine dignity.25 

 
The “interests of humanity” could include ensuring both equality and mutual respect amongst 

humans, as suggested by UNESCO’s Constitution.26  The “interests of humanity” would also 
appropriately be considered in policymaking under a utilitarian critique to analyse whether a policy 
proscribes the greatest well-being for society. Some of these interpretations will be applied to an 
argument promoting the use of therapeutic HGGE. 

 
(a) Existing arguments of dignity against HGGE 
 
The principle of dignity can be observed as the basis for the international and regional frameworks 
which prohibit or dissuade HGGE. For example, the Oviedo Convention, which prohibits any form of 
HGGE,27 has made clear in Article 1, that “this Convention shall protect the dignity and identity of all 
human beings”. This belief is widely shared in the human rights sector. The United Nations made the 
same argument based on human dignity in the Universal Declaration on the Genome and Human Rights, 
stating that: 
 

The human genome underlies the fundamental unity of all members of the human family, 
as well as the recognition of their inherent dignity and diversity. In a symbolic sense, it is 
the heritage of humanity.28 
 

As previously mentioned, the EU is grounded in the same beliefs. The requirement that any HGGE 
processes are unpatentable under Article 6 of the Biotech Directive, is, according to Recital 16, “so as 
to respect the fundamental principles safeguarding the dignity and integrity of the person”,  as has been 

 
18 Preamble of the Universal Declaration of Human Rights 1948. 
19 J Rawls, Political Liberalism (New York: Columbia University Press, 1993). 
20 Beers (n4) at 12. 
21 T Hill “Kantian perspectives on the rational basis of human dignity” in M Duwell et al, (eds), The Cambridge 
Handbook of Human Dignity: Interdisciplinary Perspectives (CUP, 2014). 
22 I Kant, “The Metaphysics of Morals” Section 38 in The Doctrine of Virtue (Ak 6:462). 
23 J Maritain, Man and the State (Washington, DC: Catholic University of America Press, 1951). 
24 M Nussbaum, “Human Dignity and Political Entitlements” in B Lanigan (ed), Human Dignity and Bioethics 
(Nova Science, 2009) 249. 
25 R Williams, The Bloudy Tenent of Persecution, for the Cause of Conscience (London, 1644) 23. 
26 Preamble of the Constitution of the United Nations Educational, Scientific and Cultural Organization 1945 
(“UNESCO”). 
27 Oviedo Convention 1997, Article 13. 
28 Universal Declaration on the Human Genome and Human Rights 1997, Article 1. 
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confirmed by the Court of Justice of the European Union in the aforementioned case of Brüstle v 
Greenpeace.29 
 

Furthermore, since 1982, the body behind the Oviedo Convention, the Council of Europe, has 
strongly believed that HGGE evinces a violation of human dignity. In their Recommendation on 
Genetic Engineering, they state that “the rights to life and to human dignity protected by Articles 2 and 
3… imply the right to inherit a genetic pattern which has not been artificially changed”.30  

 
In Canada, where HGGE is strictly prohibited and is a criminal offence, the decision is also 

clearly based on the principle of human dignity. The Assisted Human Reproduction Act 2004 grounds 
its basis for this on “the protection and promotion of human health, safety, dignity and rights”,31 
extending to the fact that “human individuality and diversity and the integrity of the human genome, 
must be preserved and protected.”32 

 
It is clear then, that the human rights arguments against HGGE indicate a fear that it will be taken 

beyond therapeutic use, into the far-fetched realm of enhancement and designer DNA.  
 

(b) Arguments of dignity in favour of therapeutic HGGE 
 
On the contrary, some academic argument has postulated that there is never a way to respect dignity 
with a complete prohibition. It is claimed that a more nuanced approach is required to deal with dignity 
in bioethics, as “the international community's views about gene editing for clinical purposes, and 
especially the possibility of germline editing, vary enormously”.33 Due to the variation in bioethics as 
to what would be considered within the scope of human dignity, Häyry and Takala suggest that any 
approach should implement the principles of pluralism.34 This would accommodate the argument that 
complex bioethical issues such as HGGE may have more than one correct logic. Therefore, arguments 
supporting HGGE could equally be founded upon the tenets of human dignity. This is something that 
this article can assume with great confidence, as it stands to reason that using HGGE therapeutically to 
prevent an individual from suffering with a serious and life-limiting hereditary illness, would be within 
the best interests of their dignity. By prohibiting HGGE as a possible cure, the prospective sufferer will 
be, contrary to Kantian dignity, held as a means to the end of preventing the possible misuse of this 
technology. Furthermore, the suffering they experience will, under Aristotle’s definition of dignity, 
become an impediment to their complete enjoyment of their naturally endowed capacities, such as 
health and movement. 
 

At the time the Oviedo Convention was adopted, many academics believed that therapeutic 
HGGE was dangerous and could lead to “the risk of irreversible damage to future generations”.35 The 
UNESCO International Bioethics Committee even suggested in 2003 that “the idea raised in some 
discussions that germ-line intervention would enable the elimination of “harmful” genes from entire 
human populations is more utopian than realistic”.36  

 

 
29 Oliver Brüstle (n13). 
30 Council of Europe, Recommendation 934 on Genetic Engineering (1982), para 4(a). 
31 Assisted Human Reproduction Act 2004, SC 2004 c2, Section 2(b). 
32 Ibid, Section 2(g). 
33 C Brokowski, “Do CRISPR Germline Ethics Cut It?” (2018) 1(2) The CRISPR Journal 115. 
34 M Häyry and T Takala, “Human dignity, bioethics, and human rights” (2005) 5(3) Developing World 
Bioethics 225. 
35 Andorno (n8) at 140. 
36 UNESCO International Bioethics Committee, “Report of the IBC on Pre-implantation Genetic Diagnosis and 
Germ-line Intervention” (2003) at page 11, available at http://www.unesco.org/shs/ibc/en/reportfinalpgd_en.pdf. 
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However, this ideology is now clearly outdated, as illustrated in the UK, where they have 
permitted HGGE to treat mitochondrial disease since 2015. 37 In fact, the reason why the UK began to 
consider permitting it was because Parliament “recognised the progress being made in research”.38 The 
EU’s group on Ethics in Science and New Technologies confirmed in a statement that: 

 
genome editing of non-viable human embryos using CRISPR-Cas9 demonstrated that 
human germline gene modification has moved out of the realm of the theoretical, and 
clinical applications are becoming feasible.39 
 

Accordingly, the academic argument is now focused on how, in the modern age, prohibiting therapeutic 
HGGE could be averse to dignity. For example, Sykora and Caplan contend that it is now “unethical to 
hold hostage patients with severe genetic diseases to fears of a distant dystopian future”.40 
 

Furthermore, the UK’s approach to HGGE is clear evidence of public interest. The adoption of 
the Mitochondrial Donation Regulations 2015 was the result of “an ethical assessment by the Nuffield 
Council on Bioethics… a wide-ranging public dialogue and consultation exercise…and…. a public 
consultation on draft regulations”.41 It was then recognised in a letter from eminent scientists and Nobel 
Laureates that: 
 

the UK has run an exemplary and internationally admired process for considering benefits, 
risks, ethical issues and public consent… This has revealed broad public, ethical and 
scientific support for approving mitochondrial donation.42 
 

Such an approach evidences that HGGE for therapeutic purposes falls within the public interest, with 
the regulations being the product of many stages of public consultation. This suggests, in Rawlsian 
terms, that there is an “overlapping consensus” that therapeutic use of the technology is within the 
interests of dignity. 
 

With this in mind, the Oviedo Convention’s argument based on human dignity is now “self-
defeating”.43 This is especially ironic where Article 2 provides that “the interests and welfare of the 
human being shall prevail over the sole interest of society or science”, while, conversely, the 
Convention seems to have a pernicious effect on the interests and welfare of the human being, by way 
of dismissing a possible cure for severe hereditary disease to conform to the pressure of a societal 
concern regarding the possible misuse of such technology.  

 
Finally, permitting therapeutic HGGE can be justified based on the interpretation of dignity as 

supporting the interests of humanity. A utilitarian critique of the legislative provisions on HGGE would 
consider those who are tangibly affected by the law, namely, the prospective human who will suffer 
from hereditary disease. Under utilitarianism, any provision should promote the greatest well-being for 
those affected. Therefore, utilitarianism would favour laws permitting therapeutic HGGE, as 
eradicating certain illnesses promotes the greatest well-being for those affected.  

 
37 Human Fertilisation and Embryology (Mitochondrial Donation) Regulations 2015 (n14). 
38 HL Deb 24 February 2015, vol 759, col 1569, Earl Howe. 
39 European Group on Ethics in Science and New Technologies, “Statement on Gene Editing”, available at 
https://ec.europa.eu/research/ege/pdf/gene_editing_ege_statement.pdf. 
40 P Sykora and A Caplan, “The Council of Europe should not reaffirm the ban on germline genome editing in 
humans” (2017) 18(11) EMBO Reps 1871. 
41 HL Deb 24 February 2015 (n38). 
42 J Carroll et al, “Parliament should approve regulations for mitochondrial donation” The Guardian (2015), 
available at https://www.theguardian.com/science/2015/jan/30/parliament-should-approve-regulations-for-
mitochondrial-donation. 
43 S Segers and H Mertes, “Does the human genome reinforce or violate human dignity?” (2020) 34(1) Bioethics 
33, 39. 
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(2) Further arguments based on human rights frameworks 
 
The United Nations’ International Covenant on Economic, Social and Cultural Rights can be interpreted 
to support an argument in favour of HGGE. Article 12 recognises “the right of everyone to the 
enjoyment of the highest attainable standard of physical and mental health” via the 
“prevention…of…diseases”.44 This would ostensibly nod towards the use of therapeutic HGGE, which 
has the potential to bid farewell to the hereditary diseases which cause severe impediments towards 
one’s “highest attainable standard” of health. It is therefore certainly plausible that “retaining a 
prohibition of germline therapies” will violate this right.45 Article 15(1) also stipulates the “right of 
everyone to enjoy the benefits of scientific progress and its applications”. Taken together, these 
provisions could hint at the obligation for state parties to dismantle their prohibitions on HGGE. 
However, these provisions have so far not trickled down to therapeutic HGGE. The reason for this may 
be due to the worries of any risks involved with the procedure, such as mutations. Many academics 
argue that once the known risks are reduced to a negligible amount, provisions such as this will lead to 
the unproblematic application of therapeutic HGGE.46 This is promising as the rates of these mutations 
“in animal models have been declining rapidly, and such mutations are now considered ‘undetectable’ 
in some applications”.47 If this is the case, more states may begin to permit therapeutic HGGE on the 
basis of these provisions. 
 

This article is also attempting to make an argument in favour of permitting therapeutic HGGE 
on the grounds of the right of non-discrimination granted by Article 14 of the European Convention on 
Human Rights. This argument will be a strong influence for allowing HGGE and will be explained in 
section G(2) of this paper where it will be deemed relevant for consideration in any regulatory 
framework that may be enacted in regard to HGGE. 

 
Moreover, Article 8 of the European Convention on Human Rights may provide an argument 

for a parent to seek therapeutic HGGE for their child. This right enshrines the profound respect for an 
individual’s family life. It would be generally true to say, that most prospective parents having 
experienced first-hand the suffering caused a serious hereditary disorder, would, given the choice, want 
to protect their child from the same fate.48 This assertion may be best evidenced by the uptake of 
preimplantation genetic diagnosis (“PGD”) procedures, which can screen whether an embryo carries 
the disease before IVF implantation. PGD is widely used by parents that suffer from serious hereditary 
disease,49 and in the UK, its use has increased by 358% between 2004-2011.50 This showcases the 
concern that affected parents have for their offspring. This discernible concern suggests that, if 
available, parents would be inclined to use HGGE to protect their offspring, save for any religious 
objections on the grounds of embryonic sanctity, for instance. Therefore, it is in the interests of the 
parents to be afforded a choice, regardless of belief, to treat the embryo with HGGE. It seems strange 
that most of the world still has trouble in balancing the benefits of therapeutic HGGE against the 

 
44 International Covenant on Economic, Social and Cultural Rights 1966, Article 12(1) and (2)(c). 
45 S Schleidgen et al, “Human germline editing in the era of CRISPR-Cas: risk and uncertainty, inter-
generational responsibility, therapeutic legitimacy” (2020) 21(87) BMC Med Ethics 1, 3. 
46 Ibid. 
47 C Gyngell, T Douglas and J Savulescu, “The Ethics of Germline Gene Editing” (2017) 34(4) Journal of 
Applied Philosophy 498, 506. 
48 Very similar arguments have been laid out by the UK’s Nuffield Council on Bioethics, that using HGGE for 
disease prevention is very much based upon human rights: Nuffield Council on Bioethics, “Genome editing and 
human reproduction” (2018), available at https://www.nuffieldbioethics.org/wp-content/uploads/Genome-
editing-and-human-reproduction-FINAL-website.pdf. 
49 W Winkelman et al, “Public perspectives on the use of preimplantation genetic diagnosis” (2015) 32(5) 
Journal of Assisted Reproduction and Genetics 665. 
50 NHS England, “Clinical Commissioning Policy: Pre-implantation Genetic Diagnosis (PGD)” (2013) at page 
7, available at https://www.england.nhs.uk/wp-content/uploads/2014/04/e01-med-gen-0414.pdf.  
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somewhat bizarre and still futuristic notions of “playing god” or “designer DNA”, even though many 
scientists concur that these technologies are unlikely to be put to such an end in the foreseeable future.51 
Yet, many states remain cautious and unprepared to open any unwanted floodgates with regards to 
HGGE.  

 
 

D. THE RISK OF ‘MEDICAL TOURISM’ 
 
A general prohibition or moratorium may, in fact, be averse to the human rights principles which they 
attempt to preserve – unless such a moratorium was uniform around the globe. The concept of “medical 
tourism” is at risk of undermining these principles, as it can never be dignifying to travel far to receive 
therapy just so that an individual may have a healthy child. Medical tourism is particularly prevalent 
for controversial treatment options.52 Especially where certain treatments are legalised in certain 
countries. A well-known and extreme example would be those travelling to Switzerland for the purposes 
of assisted dying.  
 

In a practical sense, if there is a demand for treatment, and it is available in the world, people 
will travel to receive it. Even funding is no longer a substantial obstruction, as it is becoming common 
practice for people seeking expensive treatment abroad to use crowdfunding websites.53 Therefore, the 
risk of medical tourism to liberal countries such as the UK for HGGE exists if most countries continue 
their prohibition.54 
 

To this end, Gola and Venkatapuram have formulated an argument that medical tourism 
undermines dignity. They assert that human dignity is something that: 

 
Their own society as well as other societies must respect... As, to be healthy is to be capable 
of being or doing some basic things that constitutes a life with equal human dignity and as 
such, a well ordered national and global society need to ensure that all individuals have 
the capability to be healthy at a level that corresponds with equal human dignity, which is 
their right.55 
 
In a sense, any medical tourism would illustrate that many states that enforce a prohibition of 

HGGE are forcing their citizens to incur great expense to travel abroad for a procedure that will allow 
them to have a healthy child. This argument indicates that rules on HGGE should be harmonised to 
prevent medical tourism on these grounds. 
 
 
 
 
 

 
51 P Belluck, “Gene editing for ‘Designer Babies’? Highly unlikely, scientists say” New York Times (2017), 
available at https://www.nytimes.com/2017/08/04/science/gene-editing-embryos-designer-babies.html.  
52 D Wilkinson, “Medical tourism for controversial treatment options” University of Oxford Practical Ethics 
(2017), available at http://blog.practicalethics.ox.ac.uk/2017/07/medical-tourism-for-controversial-treatment-
options/. 
53 G Dressler and S A Kelly, “Ethical implications of medical crowdfunding: the case of Charlie Gard” (2018) 
44(7) Journal of Medical Ethics 453. 
54 A Roseman et al, “Heritable Genome Editing in a Global Context: National and International Policy 
Challenges” (2019) 49(3) Hastings Center Report 30. 
55 S Gola, “International Trade & Health Equity: Have Benefits of Medical Tourism ‘Trickled Down’ to India’s 
Poor?” (2015) 1 Law Social Justice & Global Development Journal 1, 6; S Venkatapuram, “Health Inequalities, 
Capabilities and Global Justice” in PT Lenard and C Straehele (eds) Health Inequalities and Global Justice 
(Edin UP, 2012). 
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E. THERAPY OR ENHANCEMENT? 
 
Upon reflection of the rules which prohibit HGGE, there is a discernible worry that this technology will 
be used for more than therapeutic reasons if permitted. Where technology which can modify DNA, such 
as CRISPR, exists, it is difficult to know where to draw the line. The current prohibitions of HGGE 
reflect a concern that this line will be crossed, towards eugenic enhancement. 
 

The idea of creating a “super race” is not unfamiliar. The only difference is that there are now 
theoretically the means to do so. This concept is rooted in the context of profound evil with flashbacks 
to Nazi Germany and the treatment of Jewish and other minorities during the Holocaust, in an attempt 
to preserve the “Aryan race”. Therefore, it is plausible that states are cautious with HGGE in the sense 
that in the wrong hands, a serious and irreversible atrocity could be committed. 

 
Enhancement is also difficult to define. While it could start innocently by manipulating simple 

traits like eye colour, it could develop into manipulation of complex traits such as intelligence and 
athletic performance.56 Somewhat bizarrely, a handful of academics support enhancement, with John 
Harris arguing that it is, in fact, a moral duty.57 He has made arguments based upon creating 
enhancements to eyesight to render spectacles obsolete, to creating enhanced resistance to disease such 
as HIV/AIDS and cancer.58 Nevertheless, enhancement always remains dangerous, due to the reasons 
stated above. Even in the UK, the most liberal country in terms of HGGE, therapeutic use is strictly 
limited to mitochondrial disease.59 Therefore, for the time being, this argument holds no water, but 
perhaps it is likely to resurface in the future. This article is also focussed on making a case for the 
international authorisation of therapeutic HGGE, and it has been established that the general 
apprehension of “enhancement” has proven to be the principal obstacle to unlocking this. 

 
On the contrary, the benefits of HGGE for therapy are plentiful and suggest that prohibition in 

many countries is unreasonable. HGGE can be used to prevent hereditary diseases and eliminate them 
from a line of DNA. Many hereditary diseases are crippling and life-limiting such as mitochondrial 
disorders, Huntington’s disease, and cystic fibrosis. Habermas highlights the importance of the 
distinction between therapy and enhancement, stating: 

 
A preventatively ‘healed’ patient may later, as a person, assume a different attitude toward 
this type of prenatal intervention than someone who learns that his genetic makeup was 
programmed without his virtual consent… according to the sole preferences of a third 
person.60 
 

This indicates the presence of a moral diversity between these uses, with morality presumably in support 
of therapy as it does not seem to infringe individuality in the way that enhancement (which is based on 
the preferences of a third person) does. Thus, it would be sensible to permit therapeutic HGGE with a 
regulatory approach to avoid crossing the line into enhancement. 
 
 

F. THE PROBLEM WITH PROHIBITION 
 
For the reasons stated above, any prohibition, moratorium, or practical barrier to therapeutic HGGE is 
likely to be problematic. Many biomedical professionals find prohibitive approaches such as the Oviedo 

 
56 B Cwik, “Moving beyond ‘therapy’ and ‘enhancement’ in the ethics of gene editing” (2019) 28(4) Cambridge 
Quarterly of  Healthcare Ethics 695. 
57 J Harris, Enhancing Evolution: The Ethical Case for Making Better People (Princeton University Press, 
2007). 
58 Ibid, chapter 2, “Enhancement is a Moral Duty”. 
59 Human Fertilisation and Embryology (Mitochondrial Donation) Regulations 2015 (n15). 
60 J Habermas, The Future of Human Nature (1st Ed, Cambridge Polity Press, 2003) 53. 
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Convention “too rigid”.61 From this, one can deduce that they recognise that the utility of HGGE for its 
medical benefits is persuasive enough to reject the complete prohibition offered by the Convention. 
Consequently, there are many reasons why prohibition is not a long-term solution for dealing with the 
legal quandaries which are congenital to HGGE. 
 

An academic argument that has been composed against the total prohibition of HGGE is based 
on intergenerational justice. This argument asserts that “we owe future generations the same 
considerations that we owe our contemporaries”.62 On this basis, it could be argued that as we owe our 
contemporaries “the right to the highest attainable standard of health”,63 then it should also be owed to 
future generations. Furthermore, the highest standard of health for future generations is “attainable” 
owing to the ability to eliminate hereditary disease via HGGE. This is also linked to the discussion in 
section C(1)(b) of this paper, as there are many reasons why a complete prohibition, which denies a 
high standard of health for the future generations, is no longer within the interests of human dignity.  
 

Pursuant to section D of this paper, the prohibition of HGGE is further likely to risk an influx 
of medical tourism. This is not desirable and incurs much unnecessary expense and distress. 
Accordingly, whilst HGGE for therapeutic purposes is legal in the UK, other legislation and 
international treaties should take a step beyond mere somatic therapy and be harmonised as an end to 
respect the dignity of the family and allow them access to a healthy child. This would also be a means 
to respect their Article 8 rights to family life. 

 
Finally, outright prohibitions in the past have generally been ineffective. This can be 

demonstrated with examples such as women in the pre-abortion era accessing illegal “back-street” 
abortions,64 to the American alcohol prohibition of 1920 to 1933, where bootleggers still smuggled 
alcohol, which was then served in underground speakeasies.65 Essentially, this consolidates an argument 
that prohibition can never eliminate the demand for the thing it prohibits, and while that demand exists, 
rogue actors will find a way to meet it.  Thus, the most effective solution to avoid HGGE being misused 
is not to prohibit it indefinitely, but to permit its use for therapeutic purposes under strict regulation. 
 
 

G. A REGULATORY APPROACH 
 
Now that some light has been shed on the problems with prohibiting HGGE, the solution lies in a 
regulatory approach to legalised HGGE. It has been established that permitting HGGE risks violating 
human dignity if it is used beyond strictly limited therapeutic purposes, but equally, a complete 
prohibition risks dragging its feet through the same human rights principles it aims to protect. Strict 
regulation is the only approach to respect the fine line of ethical acceptability between the dichotomy 
of these issues. 
 

A complete regulatory framework would be based upon human rights principles which 
always respect dignity, equality and mutual respect.66 

 
 
(1) Dignity 

 
61 E Lander et al, “Adopt a Moratorium on Heritable Genome Editing” (2019) 567(7747) Nature 165, 168. 
62 C Gyngell et al, “Moral reasons to edit the human genome: picking up from the Nuffield report” (2019) 45 J 
Med Ethics 514, 521; Nuffield Council on Bioethics (n48). 
63 International Covenant on Economic, Social and Cultural Rights 1966, Article 12. 
64 K Gander, “What an illegal abortion was like in the 1960s, reveals 86 year-old activist” The Independent 
(2017), available at https://www.independent.co.uk/life-style/health-and-families/illegal-abortion-1960s-sixties-
uk-pro-choice-activist-diane-munday-bpas-a7657726.html. 
65 History.com, “Prohibition”, available at https://www.history.com/topics/roaring-twenties/prohibition. 
66 Principles given in UNESCO Constitution (n26). 
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Any regulation in this area should be enacted to respect human dignity. In keeping with the discourse 
throughout this article, dignity would be respected by accepting the use of HGGE for the therapy of 
hereditary diseases. This would show regard to the dignity of the parents as well as the child and its 
future descendants.  
 
 Any regulations should also mirror the consultation process of the UK’s Mitochondrial 
Donation Regulations 2015. This would include stages of ethical review, public consultation, and 
dialogue in order to bring the content of the regulations in line with the general consensus of the public’s 
perception of dignity. As mentioned, this approach in the UK was highly commended. 
 

The other aspect of dignity is to respect “the right to inherit a genetic pattern which has not 
been artificially changed”, as recommended by the Council of Europe.67 Namely, the complete 
prohibition of anything that could be regarded as an enhancement, or an unnecessary change to the 
gene-pool.  It should be noted that, in line with the UK’s approach, dignity can only be respected if 
HGGE is reserved for only the most serious hereditary diseases – and any regulatory framework should 
deem modifications outside of this purpose as ultra vires.   

 
(2) Equality 
 
Equality is a deeply rooted concept within human rights. It is usually manifested in the form of equal 
protection under the law and non-discrimination.68 In the field of genetic modification, the principle of 
equality reinforces the requirement of a strict prohibition of any enhancement. To illustrate, in instances 
where certain genetic traits are favoured, such as in Nazi Germany, clear inequalities manifested as a 
result, in the form of ruthless ideologies between those with the preferred characteristics and those 
without.   
 

Equality can equally be interpreted to support the argument permitting therapeutic HGGE. In 
other words, that it is not discriminatory to its sufferers to say that life with hereditary disease is less 
desirable than one without. Hereditary conditions can be extremely degenerative and degrading to the 
sufferer, rendering them unable to fulfil an equal quality of life as others. In Segers and Mertes words: 

 
Some lives can have more valuable baseline conditions than others. There are good reasons 
why – all other things being equal – a life with a disease… that impacts on someone's 
quality of life, e.g. cystic fibrosis, is less desirable than a life in which one does not suffer.69 
 

Article 14 of the European Convention on Human Rights provides that a state cannot deny access to 
any of the other rights on the discriminative grounds of an individual’s characteristics. These 
characteristics can include a health condition.70 This article is prepared to make the argument that a 
future sufferer of a serious hereditary condition has had their Article 3 rights of dignity71 violated by 
the state for having prohibited HGGE, which would have offered a cure. This is discrimination on the 
grounds of health status - an individual has been denied access to an available cure due to the hereditary 
nature of their disease. While this is a blanket policy, the European Court of Human Rights has 
adjudicated that indirect discrimination falls under the sphere of Article 14 where such a policy is more 
detrimental to a protected characteristic than the average person.72 Thus, prohibiting HGGE indirectly 
discriminates sufferers of hereditary disease. Regulations based on equality would correspondingly 
permit HGGE but only in the strictly limited circumstances of preventing a severe hereditary disease. 

 
67 Recommendation 934 on Genetic Engineering (n30). 
68 For example, see Article 26 of the International Covenant on Civil and Political Rights 1966. 
69 Segers and Mertes (n43) at 37. 
70 Kiyutin v Russia App no 2700/10 (2011) 53 EHRR 26. 
71 Officially the prohibition of torture and inhuman/degrading treatment, but well-known to include dignity. 
72 DH v Czech Republic, App No 57325/00 [2007] ECHR 922. 
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Furthermore, it has been identified by some that HGGE technology is likely to initially suffer 

from equitable access implications.73 In other words, “that potential use of HGGE might be confined to 
those who have the financial and cultural capital to access it”.74 Any successful regulatory framework 
should consider this and focus on widening access through funding initiatives. 

 
(3) Mutual respect 
 
Mutual respect is interrelated with dignity and equality. It is essentially the respect for diversity.75 Once 
again, a regulatory framework based upon this principle would thus exclude the opportunity for any 
enhancement and thus cannot leave any ambiguity to ensure this.  
 

Another point worth making on mutual respect is that regulation must limit the extent of the 
hereditary diseases for which  HGGE is available. For instance, using HGGE to prevent diseases that 
are less severe and perhaps not fatal, such as Down’s Syndrome, would stigmatise individuals that 
suffer from it, infringing the diversity that should be celebrated under the context of mutual respect. 
Coller has worried that HGGE will “diminish support for laws protecting individuals with 
disabilities”.76 Accordingly, a regulatory framework should aim to limit the application of therapeutic 
HGGE, reserving it for severe and life-limiting diseases. 

 
A sensible way to avoid this in a regulatory sense is to preclude the possibility of mainstream 

pre-implantation genetic diagnosis (“PGD”) by limiting this procedure to very specific circumstances. 
Genetic syndromes such as Down’s Syndrome are not predictable in the same way as monogenic 
diseases such as cystic fibrosis, mitochondrial disease, or Huntington’s disease. Therefore, PGD should 
be available only in the circumstance that a parent knows they carry a gene which could cause a serious 
illness. PGD being used beyond this as a screening mechanism could lead to the suppression of 
undesirable, but not severe genetic illness, and the stigmatisation of its sufferers.  
 
(4) The mechanism of the regulation 
 
Naturally, the success of a regulatory approach is highly dependent on the mechanism it employs. The 
current model in the UK which allows HGGE for mitochondrial disease prevention is a successful 
model which should be influential to any others that are enacted. 
 

The UK’s Human Fertilisation and Embryology Act 1990 establishes The Human Fertilisation 
and Embryology Authority,77 which grants licenses for the practice of HGGE for the reasons stipulated 
under Schedule 2, including “to prevent the transmission of serious mitochondrial disease”.78 

 
This approach allows the practice to be heavily regulated and scrutinised. A satisfactory 

regulatory framework policing HGGE should mirror this approach as an appropriate means of 
regulating such an ethical minefield. The benefit of a licensing scheme is that the licensing agency can 
also act in a watchdog capacity. This role would see that rogue actors operating without a license are 
identified and punished, while also offering the ability to closely inspect the licensed clinics to ensure 
they are acting within the framework, and adhering to strictly therapeutic purposes.  

 
73 B S Coller, “Ethics of Human Genome Editing” (2019) 70 Annual Review of Medicine 289. 
74 UK Parliament Office of Science and Technology, “Human Germline Genome Editing” (2020), available at 
https://post.parliament.uk/research-briefings/post-pn-0611/. 
75 UNESCO, “Mutual respect and tolerance for others must be raised by all, UN Secretary-General tells the 
General Assembly Forum on the Culture of Peace”, available at https://en.unesco.org/news/mutual-respect-and-
tolerance-others-must-be-raised-all-secretary-general-tells-general-assembly. 
76 Coller (n73) at 300. 
77 Human Fertilisation and Embryology Act 1990, Section 5. 
78 Ibid, Section 3ZA(5). 
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This approach seems restrictive, but is necessarily so, in order to strike the balance between the 

aforementioned human rights principles. Regulations that are too relaxed or ambiguous risk improper 
uses of HGGE and this is why it is necessary to license and monitor clinics which perform this 
procedure. 

 
 

H. CONCLUSION 
 
In summary, this article has attempted to provide discourse on the current status of Human Germline 
Genome Editing, and to decipher the ethical implications of both its prohibition - which is currently 
widespread- and its hypothetical unimpeded use.  
 

The current seemingly worldwide moratorium is a means to distance ourselves from the 
atrocities of creating a “super race” and is based upon preserving human rights principles, especially 
that of human dignity, which would be desecrated in the event of “designer DNA”. However, the 
prohibition of HGGE for limited, therapeutic purposes seems senseless and drags its feet through the 
same principles. Accordingly, there are many reasons why therapeutic HGGE is a means of respecting 
human dignity, by improving the standard of living for those who suffer with hereditary diseases. 

 
To this end, it is necessary that states begin to distinguish between the possible of uses of 

HGGE, that being for therapy, and for enhancement. Therapeutic HGGE should be permitted under 
strict regulation, which is founded upon the human rights principles of dignity, equality, and mutual 
respect and must have strict and clear wording to avoid any ambiguity. The mechanism of the regulation 
should be similar to that of the UK’s, establishing a licensing and watchdog authority that permits 
certain actors to perform HGGE.  

 
Overall, HGGE is a hazardous area of ethics, but it should ultimately be embraced for its 

outstanding medical potential for saving lives. Having said that, any unwarranted step into HGGE 
enhancement should always remain strictly prohibited due to its plain disregard for dignity, diversity, 
equality and mutual respect. 
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A. INTRODUCTION 
 
The current anti-discrimination regime at both the United Kingdom (“UK”) and European Union 
(“EU”) level is focused on a strict list of protected characteristics. This follows the traditional approach 
of safeguarding particular features of a person. Although this initially appears to confer adequate 
protection, such conventional conceptions are built by the views of the dominant group;1 the larger 
group in any given society which holds the greatest influence.2 Minority groups are, therefore, those 
who “because of their physical or cultural characteristics, are singled out… in the society in which they 
live, for differential and unequal treatment”.3 Perception-based discrimination against minority groups 
is where such individuals are discriminated against because of the dominant group’s “complex 
ingrained attitudes”4 towards those features. This can be influenced by unconscious biases (automatic 
and subconscious judgments made about a characteristic),5 stereotypes (preconceived or oversimplified 
ideas of a characteristic),6 and prejudice (preconceived opinions not based on reason or actual 
experience).7  

 
This paper seeks to consider whether the current protected characteristics framework properly 

accommodates perception-based discrimination against minority groups. Part B sets out the background 

 
*Current DipPLP student at the University of Edinburgh. Special thanks to Harry Donnelly for reading an 
earlier draft of this paper.  
1 S Bunbury, “Unconscious bias and the medical model: how the social model may hold the key to 
transformative thinking about disability discrimination” (2019) 19(1) International Journal of Discrimination 
and the Law 26 at 33.   
2 L Wirth, ““The Problem of Minority Groups”, The Science of Man in the World Crisis” (1945) in H M 
Hackner, Women as a Minority Group (1951) at 347.  
3 Ibid at 347.  
4 S Bunbury (n 1) at 29.  
5 V Patel, “Unconscious Bias Training – Make or Break for Law Firms” (2019) available at 
https://www.lexisnexis.co.uk/blog/future-of-law/unconscious-bias-training-make-or-break-for-law-firms.  
6 The Oxford English Dictionary, available at 
https://www.oed.com/view/Entry/189956?rskey=yi3KZt&result=1#eid.  
7 The Oxford English Dictionary, available at 
https://www.oed.com/view/Entry/150162?rskey=LDYHqc&result=1#eid.  
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of the issue. Parts C and D examine two directions in which the framework is strained, thereby allowing 
majority views to influence decision-making. Firstly, that the reluctance of the courts to expand the 
protected characteristics is reducing the effectiveness of the regime in protecting minority groups (“the 
expansion issue”). Secondly, the subjectivity with which conflicts between minority characteristics and 
the majority-influenced environment are dealt with causes an undesirable preference for the majority 
group (“the conflict issue”). These considerations facilitate the conclusion that the protected 
characteristics framework has the potential to provide effective protection. The way it is governed, 
interpreted, and applied is where it fails to efficiently tackle perception-based discrimination.  
 
 
 

B. THE ISSUE IN CONTEXT 
 
(1) The current framework 
 
This paper concerns a wide breadth of law, focussing mainly on UK law, EU law, and European law 
under the European Convention on Human Rights (“ECHR”).  
 

Article 157 of the Treaty on the Functioning of the European Union was introduced to ensure 
equal pay for equal work.8 In Defrenne (No. 3),9 the principle of equality was elevated to the status of 
a fundamental right, and other protected characteristics were added. Most recently, the Recast Equality 
Directive 2006 (“Recast Directive”)10, the Race Directive 2000 (“Race Directive”),11 and the 
Framework Directive 2000 (“Framework Directive”)12 provide protection from discrimination on the 
basis of a list of protected characteristics: gender, pay, race, religion and belief, disability, age, and 
sexual orientation. Broader protection is conferred by the Charter of Fundamental Rights of the 
European Union (“EUCFR”), which protects against: 

 
 [A]ny discrimination based on any ground such as sex, race, colour, ethnic or social origin, 
genetic features, language, religion or belief, political or any other opinion, membership of a 
national minority, property, birth, disability, age or sexual orientation.13   

 
Furthermore, Article 14 of the ECHR confers protection from discrimination.14 Specific areas, including 
the right to respect for private and family life;15 freedom of thought, conscience, and religion;16 and 
freedom of expression,17 are also protected.  

 
At the UK level, the most recent materialisation of equality law, the Equality Act 2010 (“EA 

2010”) aims to stop direct18 and indirect19 discrimination, harassment,20 and victimisation21 against age, 

 
8 Treaty on the Functioning of the European Union (TFEU) art 157.  
9 Case C-149/77 Defrenne (No 3) v SABENA [1978] ECR 455. 
10 Council Directive 2006/54/EC OJ 2006 L204/23.  
11 Council Directive 2000/43/EC OJ 2000 L180/22. 
12 Council Directive 2000/78/EC OJ 2000 L303/16.  
13 Charter of Fundamental Rights of the European Union (EUCFR) art 21.    
14 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights) (ECHR) art 14. 
15 ECHR art 8(1). 
16 Ibid art 9(1). 
17 Ibid art 10(1). 
18 Equality Act 2010 (EA 2010) s 13. 
19 Ibid s 19. 
20 Ibid s 26. 
21 Ibid s 27. 
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disability, gender reassignment, marriage and civil partnership, race, religion or belief, sex, and sexual 
orientation.22  

 
The scope of this paper is significantly restricted due to the sheer wealth of legislation, 

accompanying case law, and associated criticism of anti-discrimination laws. The relevance of other 
sources, and indeed other related case law, is acknowledged, and would add strength to this author’s 
arguments. However, the focus will strictly be on UK legislation, along with the EU law upon which it 
is based. Case law such as Coleman v Attridge Law,23 and Chez,24 which embody the discrimination by 
association doctrine, are relevant to this discussion but will not be examined. Both cases consider a 
separate issue which, although indicative of a shift from a rigid approach to anti-discrimination law, 
may confuse matters. This paper focusses on exhibiting how perception-based discrimination is an 
overarching problem of the regime, rather than a category of claim in and of itself.  
 
(2) The problem with this framework 
 
As is clear from the above overview, the current regime is a grounds-based one. It protects specific 
features of a person. These grounds, or characteristics, are protected on the basis of immutability.25 In 
other words, these are aspects linked to one’s identity which cannot be changed, or “muted”. 
Historically, this approach has been successful, as it protects individuals who cannot hide their 
differences and who are, consequently, more vulnerable to discrimination.  
 

However, this strict system has been increasingly criticised for its rigidity. More specifically, 
for including “fixed attributes” and boundaries which fail to reflect the “complexity of human 
experience”.26 This means that characteristics which sit out with these prescribed “boxes”, no matter 
how vulnerable they are to discrimination, have little scope for protection under the regime. Where this 
may have been easily overlooked in the past, when diversity was less acknowledged, it is no longer 
sufficient in a modern society. Characteristics which come from completely different categories to the 
ones with existing protections, characteristics which straddle two boundaries, and even new 
characteristics which potentially did not exist when the EA 2010 was passed, all fall out with the scope 
of protection. Thus, the reliance on rigid categories no longer works. Nuanced sub-categories of 
discrimination, such as perception-based discrimination, are left undealt with.   

 
Of course, without strict limitations, arguments for protection could be made on whimsical 

bases, such as music taste or eating preferences.27 However, the way that the boundaries are governed 
makes it difficult for the regime to adapt according to changes in society. Although it may have worked 
in the past, the protected characteristic regime in its current formulation it is no longer sufficient in 
modern society and the protection conferred by it on those who really require it is inadequate.  
 
 

C. THE EXPANSION ISSUE 
 
Labour law, an area of law within which anti-discrimination is often a topic of discussion, “is where 
the market and the social meet”.28 However, it is clear that society is outgrowing the concrete 

 
22 Ibid s 4, transposing Council Directive 2006/54/EC OJ 2006 L204/23, Council Directive 2000/43/EC OJ 2000 
L180/22 and Council Directive 2000/78/EC OJ 2000 L303/16 into UK law.  
23 Case C-303/06 Coleman v Attridge Law [2008] ECR 1-05603. 
24 Case C-83/14 CHEZ Razpredelenie Bulgaria AD v Komisia za zashtita ot diskriminatsia [2015] 
EU:C:2015:480. 
25 D Cabrelli, Employment Law in Context, 3rd edn (2018) 405; see also discussion in T Khaitan, A Theory of 
Discrimination Law (2015) 56.  
26 K Malleson, “Equality Law and the Protected Characteristics” (2018) 81(4) MLR 598 at 602.  
27 Opinion of AG Sharpston in Case C-34/09 Ruiz Zambrana v Office National de l’emploi [2011] ECR 1-01177 
at para 143.  
28 J Fudge, “The Way Forward for Social Europe: How Do We Get There from Here?” (2014) 77 MLR 808 at 
808. 
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application of the framework. The first problem is that more elements of a person require protection 
than those currently covered by the framework. Moreover, the framework is reluctant to expand. This 
is reducing the regime’s success, as the judiciary attempt to squeeze new minority groups into existing 
categories, as well as procedurally limit the types of discrimination explored. The limbs of the 
expansion issue are split into two: the categorising of new groups under existing characteristics; and 
the procedural limits to expansion.  
 
(1) A place for disability?  
 
The first limb of the expansion issue, the categorising of new groups under existing characteristics, is 
clearly evidenced in the instance of disability discrimination and obesity claims.29 Under the EU 
disability discrimination regime set out in the Framework Directive, there is no set definition of 
disability.30 However, a medical model is held to be dominant,31 meaning that a strict interpretation 
based on health criterion is used. Similarly, despite insistence upon an inclusive social model (which 
focusses in contrast on environmental and cultural factors)32 the definition in EA 2010 is difficult to 
satisfy. Section 6 states that disability must be a physical or mental impairment, which has a substantial 
and long-term adverse effect on the ability to carry out normal day-to-day activities.33  
 

An issue with this strict definition was brought to light in the Court of Justice of the European 
Union (“CJEU”). Fag og Arbejde v Kommunernes Landsforening34 (“FOA”) was a preliminary ruling 
regarding Kaltoft, a clinically obese childminder. Kaltoft claimed his dismissal in 2010 was because of 
his weight; his employer insisted it was due to reduced demand.35 The discussion of his obesity at a 
hearing preceding his dismissal indicates that Kaltoft’s weight may have influenced the decision.36 The 
Danish court referred four questions to the CJEU. Three related to whether obesity can be a self-
standing category of discrimination, and the fourth, whether obesity could alternatively come within 
the scope of disability. In his Opinion, AG Jääskinen stated that the Framework Directive cannot be 
extended by analogy to label obesity a self-standing ground of discrimination. To achieve protection 
the claimant would have to establish disability.37 Obesity is not a disability; however, the medical 
consequences resulting from Kaltoft’s weight satisfied the definition.38 Thus his claim succeeded. Not, 
however, on the basis of the characteristic which prompted the perception-based discrimination. 
Protection was achieved indirectly. 
 

Although a small victory for Kaltoft, this judgment has undoubtedly caused a divide in obesity 
cases, resulting in negative consequences for the future. By rejecting obesity as a self-standing ground, 
the CJEU had to categorise it under a pre-existing protected characteristic. By selecting disability, the 
Court provided protection for those obesity claims from which medical consequences flow, but not 
those that arise from perception-based discrimination alone. Even in the subsequent Employment 
Appeal Tribunal (“EAT”) decision of Walker v Sita Information, it was the employee’s resulting 

 
29 C Baker, House of Commons Library, Briefing Paper, No 3336 (6 Aug 2019) Obesity Statistics, available at 
https://commonslibrary.parliament.uk/research-briefings/sn03336/, States that obesity is generally a “minority” 
group. Between 2017 and 2019, 27% of the UK population were classed as obese.  
30 Council Directive 2000/78/EC Art 1. 
31 Opinion of AG Geelhoed in Case C-13/05 Chacon Navas v Eurest Colectividades SA [2006] ECR 1-06467 at 
para 72. 
32 C Barnes, “A Working Social Model? Disability, Work and Disability Politics in the 21st Century” (2000) 20 
CSP 441 at 441.  
33 EA 2010 s 6.  
34 Case C-354/13 Fag og Arbejde (FOA), acting on behalf of Karsten Kaltoft v. Kommunernes Landsforening, 
acting on behalf of the Municipality of Billund (KL) [2015] IRLR 146.  
35 Opinion of AG Jääskinen in C-354/13 Fag og Arbejde (FOA), acting on behalf of Karsten Kaltoft v. 
Kommunernes Landsforening, acting on behalf of the Municipality of Billund (KL) EU:C:2014:2106 at para 8 -
10.  
36 Opinion of AG Jääskinen in C-354/13 FOA, at para 9.  
37 Opinion of AG Jääskinen in C-354/13 FOA, at para 31- 32. 
38 C-354/13 FOA at para 57. 
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medical issues, rather than his obesity, which warranted protection. His weight and how it was 
perceived, the real cause of the negative treatment, was irrelevant. Hence, the actual obesity itself was 
not the basis for protection.39 FOA is more consistent with “treating obesity as a public health issue,” 
rather than one of equal treatment.40  
 

Ritenbaugh acknowledges that individuals facing obesity discrimination based on stigma rather 
than medical problems are more vulnerable as they are subject to a “culture bound syndrome”.41 Others 
agree that “negative social stereotypes” are the source of the problem42 and that there is a widespread 
issue of “weight bias”.43 Empirical evidence also shows that the treatment of overweight and obese 
people in employment, housing, services, education, and health care is less advantageous than treatment 
of those with a healthy body mass index.44 It is possible, therefore, that stigma motivated Kaltoft’s 
dismissal. He was exposed to perception-based discrimination, rather than being reprimanded for poor 
job performance.45 Although Kaltoft was luckily able to satisfy the definition of disability, due to the 
CJEU’s adherence to the rigid existing protected characteristics, the regime is potentially unable to 
properly offer redress to future Kaltofts against such perception-based discrimination. Thus, the CJEU’s 
method of providing protection for Kaltoft has meant that those who are obese with consequent medical 
conditions will be protected. Those only facing stigma and perception-based discrimination will not.  

 
Additionally, the decision in FOA appears to focus on the claimant’s flaws rather than the 

employer’s actions. It has been suggested that those with authority often view obese candidates as less 
suitable for jobs.46 Employers may succeed in making unconsciously biased decisions, as the focus in 
disability discrimination claims is on the claimant satisfying the disability definition, not whether the 
employer’s motive is purely discriminatory. This is true in FOA. The CJEU located the problem within 
Kaltoft, rather than others’ perceptions of him.47 Thus, by allowing protection only for the medical 
consequences, the CJEU places the burden firmly on the claimant.48 Had the CJEU instead framed their 
analysis to recognise the effects of the stigma that comes with being overweight, more focus would 
have been on the employer’s discriminatory actions. Perhaps then, obese claimants suffering from 
stigma-based discrimination, rather than medical problems, would receive more recognition. In this 
respect, it can be concluded that FOA has offered little progress in the protection of certain minority 
communities. The headline of FOA appeared to be that the CJEU had finally offered protection for 
obese individuals.49 Rather paradoxically, the high threshold and strict scrutiny which obese claimants 
are subjected to50 fuels the view that the law propagates discriminatory stances, which reinforce rather 

 
39 Walker v Sita Information Networking Computing Ltd [2013] UKEAT 0097/12.  
40 D Hosking, “Fat Rights Claim Rebuffed: Kaltoft v Municipality of Billund” (2015) 44 Industrial Law Journal 
460 at 471.  
41 C Ritenbaugh, “Obesity as a culture-bound syndrome” (1982) 6 Culture Medicine and Psychiatry, 347 at 347.  
42 A Saguy and K Riley, “Weighing Both Sides: Morality, Mortality, and Framing Contests over Obesity” 
(2005) 30(5) Journal of Health Politics, Policy and Law 869 at 901. 
43 D Hosking (n 40) at 463.  
44 A healthy Body Mass Index being one under 24.9: see NHS Website: https://www.nhs.uk/common-health-
questions/lifestyle/what-is-the-body-mass-index-bmi/. 
45 G De Beco, “Is obesity a disability? The definition of disability by the Court of Justice of the European Union 
and its consequences for the application of EU anti-discrimination law” (2016) 22(2) Columbia Journal of 
European Law 381 at 399.  
46 S W Flint et al., “Obesity Discrimination in the Recruitment Process: "You're Not Hired!"” (2016) 7 Frontiers 
in Psychology 647 at 647; K S O'Brien et al., “Obesity discrimination: the role of physical appearance, personal 
ideology, and anti-fat prejudice” (2012) 37(3) International Journal of Obesity 455 at 456.  
47 De Beco (n 45) at 399.  
48 A Lawson, “Disability and Employment in the Equality Act 2010: Opportunities Seized, Lost and Generated” 
(2011) 40(4) Industrial Law Journal 359 at 364. 
49 M Butler, “Obesity as a disability: The implications or non-implications of Kaltoft" (2014) 20(3) Web Journal 
of Current Legal Issues, available at http://webjcli.org/index.php/webjcli/article/view/358/466. 
50 Ibid. See also S Gelsomino, “Should obesity be protected as a disability?” (2018) Keep Calm and Talk Law, 
available at http://www.keepcalmtalklaw.co.uk/should-obesity-be-protected-as-a-disability/. 
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than fight discrimination.51 Shifting the focus away from the victim would create more favourable 
results by acknowledging this different form of perception-based disadvantage. 
 

A foreseeable criticism of this argument to extend protection to cover both stigma-based and 
medical-based obesity claimants is that it may endorse being overweight. Many view obesity as self-
inflicting and preventable,52 and that allowing protection would be to accept unhealthy weight as 
normal. Such individuals may argue that the CJEU in FOA has gone as far as necessary by providing 
indirect protection.53 Indeed, many do insist that obesity is a disease, and that categorising it under the 
disability ground is accurate.54 This approach is arguably a piecemeal improvement.55 Contentions that 
obesity is a disability simply perpetuate bias against that group. They solidify the idea that there is 
something wrong with the claimant, when in fact, body shape is perhaps simply a feature of human 
diversity. It cannot be disputed that this minority group deserves protection.  

 
A second worry with expanding protection is the potential impact of this on employers. Even 

the limited redress conferred by the CJEU in FOA has been labelled a “ticking time bomb”,56 with fears 
of where the boundaries of protected characteristics are now due to lie. Does the disability characteristic 
also encompass slightly overweight individuals who happen to suffer from medical conditions? Singh 
acknowledges that FOA and Walker could cause an influx of other conditions claiming similar 
protection.57 Jones continues that complaints have “laid the blame at the door of political correctness” 
and that protection has gone too far.58 Moreover, the percentage of the world’s population that are 
overweight or obese could reach 50% by 2030.59 Considering the employer’s duty to make reasonable 
adjustments,60 as well as provide protection against discrimination arising from disability,61 it is easy 
to see how such fears have surfaced. Understandably, without further clarification, the framework could 
become unreasonably wide. However, this merely strengthens the argument that greater expansion and 
clarity is needed. A fear of increasing numbers of claims should not act as a barrier to conferring 
protection on minority groups.  

 
This indirect protection of currently unprotected minority groups is not a new concept. Gender 

has previously been used to attempt to provide piecemeal protection for other characteristics including 
pregnancy,62 gender reassignment,63 and sexual orientation.64 These minority groups did eventually 
receive independent protection under EA 2010, but only after it had become long overdue. This 
highlights that grouping them together became ineffective. Arguably, the same could result from the 
steps taken by the CJEU in FOA, albeit taking far longer than desirable.  

 

 
51 S Bunbury (n 1) at 28. 
52 S Gelsomino (n 50).   
53 M Butler (n 49).  
54 D Hosking (n 40) at 461.  
55 C Singh, “Disability discrimination: Obesity and the court of justice of the European union's decision in 
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For example, gender reassignment currently holds protected characteristic status both at EU 
and UK level.65 Under the previous law this was not the case. In P v S, a male employee who informed 
his employer that he was undergoing gender reassignment was given notice of termination of 
employment.66 The employer averred that this was simply a redundancy, however the claimant argued 
it was because of their gender reassignment.67 The industrial tribunal, accepting the claimant’s 
argument, felt unable to offer protection as the case did not obviously fall under the prior Sex 
Discrimination Act 1975. Upon referral to the CJEU, it was held that rather than the traditional, 
biological definition of gender, a “sociobiological outlook”68 could be adopted and protection extended 
to gender reassignment. AG Tesauro stated that “what is required is at least a rigorous application of 
the principle of equality, so that any connotations relating to sex and/or sexual identity cannot be… 
relevant”.69 In this way, the CJEU proved relatively progressive.  

 
AG Tesauro further unearths this ignorance towards perception-based discrimination against 

minority groups, and the framework’s adherence to tradition. He does so by highlighting the “obsolete” 
and ostensible contradiction that the tribunal presented when suggesting that sex should be protected 
based only on the male/female dichotomy,70 and those individuals outside the man/woman classification 
are not included.71 He continues that this treatment has been rationalised by saying that because male 
to female transsexuals are not treated any differently from female to male transsexuals, and vice versa, 
there is no discrimination at all.72 This fixed categorisation of when protection is to be conferred results 
in more fluid groups, such as obese individuals or those undergoing gender reassignment, being ignored. 
The first instance court’s earlier refusal to accept a wider definition of gender shows how deeply 
ingrained majority perception is within the regime. The decision in P v S, by loosening the boundaries 
of protection, began a progression towards the inclusion of emerging groups which do not currently fit. 
However, this bending of the boundaries, as in FOA, is entirely fact specific. It only achieves success 
for the case at hand rather than the category as a whole. Whilst protection was provided for gender 
reassignment by ultimately making it a self-standing characteristic, this way of indirectly expanding the 
framework only pays lip service to the principle of equality.  
 

This point is proven by considering subsequent cases which have distinguished P v S. In Ashton 
v Chief Constable of West Mercia Constabulary, a transgender woman was dismissed from her 
employment whilst undergoing gender reassignment, apparently due to poor performance.73 The EAT 
held that there was no causal link between her sex and the dismissal, even though her poor work 
performance was directly linked to the side effects of the gender reassignment medical treatment.74 This 
exposes the defect that despite P v S, sex as a characteristic is still predominantly biologically focussed. 
By trying to analyse transgenderism through this fixed lens, a transgender female will find it harder to 
receive protection than a female who has been that sex from birth, even though they are both female. 
Bell notes this potential disparity between what the characteristics protect and what needs protection, 
when he says that “physical sex… may be the market through which discrimination is visualised but it 
isn’t the physical characteristics of women per se which is at the root of the discrimination”.75 In other 
words, the focus of the protected characteristic does not cover what actually requires protection. The 
way the framework was applied by the courts before October 2010 automatically sets minority groups 
up to fail. Clearly, this will be the result should this approach continue for characteristics facing 
perception-based discrimination like obesity.  

 
65 Recital 3 of Directive 2006/54/EC and EA 2010 ss 7, 25, 26.  
66 C-13/94 P v S. 
67 AG Tesauro’s opinion in C-13/94 P v S at para 5.  
68 C Barnard, EU Employment Law, 4th edn (2012) 342.  
69 AG Tesauro’s opinion in C-13/94 P v S at para 19. 
70 Ibid at paras 16-17.  
71 Ibid at para 12.  
72 Ibid at para 18. 
73 Ashton v Chief Constable of West Mercia Constabulary [2001] ICR 67 EAT. 
74 Ibid at para 4.  
75 M Bell, “Shifting Conceptions of Sexual Discrimination at the Court of Justice: from P v S to Grant v SWT” 
(1999) 5(1) European Law Journal 63 at 65. 
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What can be drawn from this analysis is that “discrimination may not always be split into neat 

categories”.76 The fact that gender reassignment, sexual orientation, and even pregnancy are now 
independent protected characteristics under the EA 2010, suggests that courts should not shy away from 
offering full and direct protection to categories which fall within the gaps. Ultimately, attempting to fit 
outsider characteristics into the existing categories is a short-term remedy.  
 

Conclusively, to fight against anti-fat prejudice and unconscious bias, the application of the law 
must change to offer protection for currently unprotected characteristics. By modifying the framework, 
“attitudes will follow”.77 In today’s environment, where diversity is not such a ground-breaking 
phenomenon, a more accommodating approach should be normalised. Without allowing expansion, the 
current unfair bias against different body shapes will remain.  
 
(2) Perception-based discrimination within gender 
 
More generally, despite gender being one of the original characteristics to receive protection in the 
UK,78 Strasbourg,79 and Brussels,80 it still fails to accommodate perception-based discrimination. 
Unconscious bias against females in male-dominated workplaces is evident, even today.81 This 
encourages the view that the expansion issue, particularly the second limb (the procedural limits to 
expansion), is still prevalent due to the rigid application of the principles to individual cases.  
 

There are measures aimed at tackling this kind of discrimination. The Equality and Human 
Rights Commission’s (“EHRC”) Statutory Code of Practice prohibits direct discrimination, including 
less favourable treatment based on a stereotype relating to a protected characteristic.82 On this basis, 
one could say that unconscious biases against females are currently being tackled. However, 
commentators are sceptical. Fredman is disappointed that the removal of barriers put in place by the 
law was still not sufficient to “dislodge the deeply ingrained patterns of prejudice… suffered by 
women”.83 Discouraging statistics show that the percentage of female Members of Parliament has only 
risen from 18.2% in 1997 to 32% in 2018.84  Thus, despite apparent optimism, the continued existence 
of such prominent bias within gender warrants concern that the progress made is inadequate.  
 

It is a feature of human nature to hold “preconceptions, beliefs, attitudes and prejudices”.85 One 
is often unaware that they even do hold such views.86  It is only when such preconceptions become 
harmful that this fact become troublesome. Studies have shown that once someone associates a 
stereotype with a particular characteristic, they are more likely to remember stereotype-consistent 

 
76 Ibid at 80.  
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engineering and technology professions, 1,514,400 employees were male and only 373,700 were female.  
82 The Equality and Human Rights Commission Statutory Code of Practice on Employment, para 13.5, available 
at https://www.equalityhumanrights.com/sites/default/files/employercode.pdf. 
83 S Fredman, Discrimination Law, 2nd edn, (2011) Oxford OUP Clarendon Law Series at 38.  
84 UK Parliament Website, “A UK Gender Sensitive Parliament Audit” (2018) available at 
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85 Nagarajan v London Regional Transport [2000] 1 AC 501 per Lord Nicholls at 512.  
86 Ibid. See also A C A Vieira and A Graser, “Taming the Biased Black Box? On the Potential Role of 
Behavioural Realism in Anti-Discrimination Policy” (2015) 35 Oxford Journal of Legal Studies 121 at 128.  
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behaviour that may not have even happened.87 Such a problem is demonstrated by the recent EAT 
decision in Commerzbank AG v Rajput.88 Here, the first instance finding of sex and maternity 
discrimination by Commerzbank against Ms Rajput whilst she was on maternity leave, and after her 
return to work, was overturned.89 The fact that these actions were fuelled by unconscious bias rather 
than based on tangible evidence, and since the employer had not been given the opportunity to challenge 
that alleged bias, meant it would be unfair to agree with the tribunal. Although the tribunal is open to 
consider inferred evidence, the employer’s inability to challenge this evidence resulted in their 
successful appeal.  
 

It would be imprudent to accept Rajput as satisfactorily furthering the framework’s aims. Lord 
Pannick notes that there is a fine distinction between sex being an essential job requirement and being 
desirable because of outsider reaction.90 It is not infeasible that the employer’s actions had been 
influenced by stereotyping and tainted with unconscious bias. Nonetheless, having distinguished 
between “notorious or well established” stereotypes which can simply be accepted, and those which are 
less obvious and need further enquiry, the employer’s motivations were placed in the latter category.91 
It would be, of course, unjust to simply assume the employer’s motivations were biased. However, the 
first instance tribunal’s failure to fully explore this route to sufficiently establish stereotyping, 
eliminated it as a basis for challenging the employer’s conduct.92 This exposes the system’s 
incompetence in facilitating perception-based discrimination claims. 
 

On appeal, Soole J began his analysis by stating that discrimination can result from 
stereotypical assumptions.93 Qualities considered positive in men may appear undesirable in women.94 
He continued by detailing the employer’s alleged biases. He praised the male colleague’s ambition, but 
labelled the claimant “divisive” for attempting to further her interests.95 He praised the male colleague’s 
commitment to work but described the claimant as “controlling” for visiting work during her maternity 
leave.96 The employer argued that the claimant was too emotionally involved to be promoted, but 
undertook no equivalent assessment of the male candidate.97 These details show, firstly, that despite 
efforts, negative perceptions of women still exist; and, secondly, that both tribunals were aware of this, 
but, due to the difficulty in proving such discrimination, could not reach the arguably correct decision. 
The fact that the first instance tribunal failed to properly advance their stereotype argument98 perhaps 
shows the lack of support the rigid framework provides in tackling expanding methods of 
discrimination.  

 
It perhaps does the system no favours that the judiciary may also unknowingly engage in 

decisions based upon unconscious biases. Lady Hale has stated that despite progress, the current 
judiciary remains “male and pale”.99 Accordingly, the views and unconscious biases held by those 
individuals may influence decisions. Rackley observes that although the judiciary no longer “perform 
intellectual somersaults” to stay this way, “the climate towards outsider judges remains chilly”.100 This 
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leaves little scope for differing perspectives on a case to be heard. At the domestic level especially, the 
perceptions that are heard are seemingly linked to a traditional, deep-rooted sense of being British; “the 
best” equating to being a “well bred, well spoken, well educated, white male”.101 This is also evident at 
EU law level, with Harisson opining that the case law “indicates that the court will avoid making far-
reaching decisions which challenge important institutions such as marriage”.102 Traditional views bring 
about traditional outcomes. Although this is merely conjecture, without moving away from the reliance 
on majority characteristics, gaining support for minority characteristics may appear problematic. True 
progress in tackling perception-based discrimination and the expansion issue may prove difficult.  
 

Through this analysis of gender as a long-established category of protection, it is clear the 
current framework does not accommodate perception-based discrimination even within existing 
protected characteristics. It does not provide sufficient guidance to prevent unconscious bias or ensure 
that procedurally, the avenue of perception-based discrimination is properly explored. By expanding 
the regime – to make it easier to look to an employer’s underlying motive and categorise discrimination 
as perception-based – more groups would be protected. 
 
 

(D) THE CONFLICT ISSUE 
 
This Part argues that, alongside the expansion issue, the framework’s failure to effectively settle 
conflicts between minority and majority groups further perpetuates its inability to accommodate 
perception-based discrimination. This is evidenced in two lines of cases. The first line concerns the 
conflict between religion and neutrality; and the second, the conflict between majority religions and 
minority sexual orientations. 
 
(1) Religion versus neutrality 
  
As well as being a protected characteristic,103 the holding of a religion or belief is protected by the 
ECHR.104 The manifestation of that belief, however, can be qualified.105 There is a disparity between 
the treatment of certain religions compared to others. It will be argued that this is due to the impact of 
majority views upon neutrality, which influence decisions of when characteristics conflict.  It is clear 
that these issues fall within the scope of perception-based discrimination. When a minority religion, a 
religion which is not prominent in a given society,106 conflicts with a policy of neutrality in the 
workplace, for example, it is the employer’s perception of “neutral” which motivates them to prohibit 
a particular manifestation. This makes it easier to favour certain religions over others, despite the image 
of “neutrality” is being upheld.  
 

It initially appears that the European Court of Human Rights (“ECtHR”), for example, is 
beginning to acknowledge the importance of employees manifesting their religions, even in business 
environments which uphold neutrality policies. Indeed, in Eweida v UK,107 although not concerning a 
minority religion, the ECtHR overturned the decision108 that it was not discriminatory to prohibit 
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Eweida from wearing a cross around her neck as a manifestation of her Christian faith. It was held that 
the necessary balance had not been struck between Eweida’s religion, and the promotion of her 
employer’s neutrality policy. A cross was a subtle symbol which did not warrant prohibition.109  
 

It could be argued that by enforcing Eweida’s right to manifest her religion, and overruling a 
neutrality policy, the ECtHR have taken a step forward in protecting minority groups.110 This is 
especially clear considering that they did not require the conventional group disadvantage for indirect 
discrimination.111 Pitt suggests that this may lead to a hierarchy of protections.112 Individuals wishing 
to claim religious discrimination may only have to show individual disadvantage, whereas other 
characteristics must also prove group disadvantage. Accordingly, one could argue that this is excessive. 
Regardless, Eweida indicates a step towards greater protection for religious groups. Moreover, the 
decision in Eweida has changed the existing position on religious discrimination by overruling the idea 
that if an individual was not protected in their current job, they should leave and seek other 
employment.113 Reeves posits that this marks a “firm stamp of approval for multi-culturalism”.114 It 
suggests that what is now being provided is akin to reasonable accommodation.115 Instead of the onus 
being on an employee to find work where their religious manifestations will be accommodated, 
employers must adapt their workplaces to suit different religions. Hence, such individuals will not be 
treated differently at work from those who make no manifestations. Thus, on the surface, the 
characteristic of religion appears to be sufficiently protected. 
 

It has been said that without being able to express one’s belief, the freedom to hold it is 
“emasculated”.116 Conceivably, Eweida has not changed the fact that manifestation is still qualified. An 
individual can believe what they want, but if this belief requires outward manifestation, that may not 
be protected. One need only look to earlier cases such as Azmi v Kirklees MBC,117 in which an 
“embarrassing”118 comparison was drawn between a niqab and a balaclava when it was ruled a teacher 
could not wear the full niqab to work. She was able to hold her belief, but one of the most important 
manifestations of it was forbidden. Thus, such protection becomes pointless, as the more noticeable the 
manifestation, the less likely it will be protected. 
 

The juxtaposition between Eweida and a recent CJEU case provides strong evidence that some 
manifestations are still damagingly qualified. Achbita v G4S Secure Solutions, a discrimination claim 
against G4S, whose neutrality policy prohibited the wearing of all visible religious items, reached the 
Grand Chamber of the CJEU for a preliminary ruling on the interpretation of Article 2(2) Framework 
Directive.119 It was affirmed that the employer’s EUCFR freedom to conduct a business120 overpowered 
Achbita’s desire to wear a headscarf. Although indirect discrimination, the treatment was objectively 
justified; objective justification being the one defence to indirect discrimination. Thus, a company can 
foster a neutrality policy as long as it is an explicit rule and applies without distinction to all beliefs.121 
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114 T Reeves, “Eweida v United Kingdom: employment - discrimination – religion” (2013) 18(1) Coventry Law 
Journal 136 at 140-141.  
115 G Pitt (n 112) at 404. See also B Hepple, Equality: The New Legal Framework, 2nd edn (2014) 51. 
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118 B Fitzpatrick, “Sexual Orientation and Religion or Belief Cases” (2007) TUC para 6.3.2, available at 
http://www.tuc.org.uk/extras/SORBreport.pdf. 
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Comparing the treatment of the Islamic faith in Achbita with the ECtHR’s approach towards 
Christianity in Eweida, a notably more prominent religion in the European environment, it is clear that 
“neutrality” favours dominant religions. Hambler notes that the ECtHR in Eweida decided that the right 
to manifest religion through clothing could be restricted for health and safety reasons,122 but not simply 
due to image.123 However, it was emphasised in Achbita that the size and conspicuousness of the symbol 
is important,124 the fact that Eweida’s manifestation was small and discrete being “pertinent to the 
decision”.125 The Open Justice Initiative has already acknowledged this, explicitly stating that “such a 
policy disfavours persons whose religious beliefs require an outward manifestation”.126 Hence, such 
policies favour manifestations that are smaller and less offensive to the majority-driven perception of 
what is suitable in a business environment. It appears that the subjective nature in classifying and 
balancing the discrimination at hand weakens the transformative effect of the current framework.  
 

Additionally, contrasting Achbita with Bougnaoui v Micropole SA,127 a similar CJEU decision 
heard on the same day, the extensive subjectivity of the framework becomes clear. The Advocates 
General in each disagreed over whether the employer’s treatment constituted direct or indirect 
discrimination. AG Kokott in Achbita argued that the dress policy constituted indirect discrimination.128 
Whereas AG Sharpston in Bougnaoui adopted a more realistic view of a manifestation by accepting 
that it is the individual’s autonomous choice, and argued it was direct.129 This is a further indication of 
how judicial views on the facts of a case can dramatically change the outcome. The resulting decision 
that neutrality polices can indirect discriminate, but can nonetheless be objectively justified, leaves it 
open to judges to categorise claims as they see fit. Allowing such importance to be placed on upholding 
neutrality jars with established case law,130 and the fact the framework now caters for this biased sense 
of neutrality is clear. Furthermore, Achbita astonishingly131 excludes the potential protection arising 
from a finding of direct discrimination, which is never open to justification.132 Consequently, the 
opinion in Achbita widens the subjectivity of the framework, allowing differing views on what is 
“neutral” to govern decisions. Despite this, the EHRC has stipulated that the provision of indirect 
discrimination in terms of religion in the UK is satisfactory.133 Perhaps had this been published 
subsequent to the CJEU decision in Achbita, their conclusions would have differed.  
 

Many would argue that a neutrality policy is desirable from an employer’s perspective. 
Completely quashing this freedom would be unfair. Some individuals in predominantly Christian or 
even secular societies become anxious if, for example, they are served by or interact with someone of 
a different faith, fearing they may not be impartial.134 However, particularly considering the Europe-
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wide context of Islamophobia135 a greater balance between the two sides must be achieved. As it 
currently stands, the preference towards freedom to conduct a business appears to “elevate the principle 
of secularism to a normative belief system”,136 by its very nature struggling to accommodate religious 
diversity. Although we must not lose sight of the employer’s interests, a better balance must be struck.  
 

The point that neutrality panders to majority views, because of society’s unconscious biases, is 
arguably already proven in Achbita. Freedom to conduct a business was favoured, despite the court’s 
settled case law that this right is not a classic civil or political right as such, rather a social right which 
can be widely interfered with.137 To borrow Howard’s proposition, “neutrality can be an easy cover-up 
for prejudice”.138 This is further demonstrated in a topical UK Employment Tribunal preliminary 
hearing, Casamitjana v League Against Cruel Sports, where it was ruled that veganism – abstaining 
from the use of all animal products and practices which harm animals – is a protected characteristic 
under the EA 2010139 as a philosophical belief.140 This is arguably a welcome ruling. It brings protection 
to an environmentally beneficial belief which “adds to the richness of our society”,141 carrying with it 
“an important moral essential”.142 Nonetheless, it sits disjointedly with the fact that Achbita, in 
attempting to manifest a long-established religion, lacked the same level of protection. The fact that the 
number of vegans in the UK alone quadrupled between 2014 and 2019143 shows that it is growing in 
popularity, and perhaps a less controversial characteristic to afford protection to. This fuels the 
suggestion that the framework panders to what the majority views as neutral and worthy of society’s 
protection.  
 

Following this analysis, it is a logical assertion that the characteristics which require most 
protection are the most visibly different or uncommon. Commentators are not blind to this, Davies 
cynically remarking that it is “of course coincidental that these rules [which inadvertently impact non-
Christian faiths the most] are being considered on an overwhelmingly Christian continent”.144 Scolnicov 
agrees, pointing out the convenience of the ECtHR being able to find most cases within the margin of 
appreciation of the states.145 Thus, what is seen as neutral is culturally specific.146 What is culturally 
specific is what the majority of people in a particular geographical area are perceived to be and do. 
Consequently, the law leads to inequality by adjusting to what society perceives as “normal”.147 Despite 
the law being disguised as normality or neutrality, surely this is itself perception-based discrimination.  
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Evidently, the functioning of the current framework allows majority perceptions to permeate. 
The difference between the courts’ favourable treatment of more dominant manifestations compared to 
that shown towards minority religions suggests that neutrality is a façade for majoritarianism. Presently, 
perception-based discrimination is thus perpetuated rather than prevented. 
 
(2) Sexual orientation and conflict with religion  
 
Protection against perception-based discrimination is particularly important in the context of sexual 
orientation. Sexual orientation discrimination often stems from stereotypical assumptions taken from 
the way someone portrays themselves: what they wear, how they talk, and other mannerisms, 
irrespective of their actual sexuality.148 Indeed, many decisions of courts and authorities showcase 
elements of bias against individuals from minority sexual orientation groups.149  
 

For example, in Smith and Grady v UK, even though the homosexual applicants were eventually 
successful, the ECtHR ruled that the UK Government had not offered a suitable explanation for the 
presence of the discriminatory policies in question, apart from a “predisposed bias on the part of a 
heterosexual majority against a homosexual minority”.150 Clearly, assumptions about those of minority 
sexual orientations lead to value judgements on their worth. It is submitted that the current framework 
is inept at tackling the presence of this stigmatisation by the majority, especially in the context of 
majority religious groups conflicting with minority sexual orientations. 
 

The treatment of perception-based discrimination against individuals of certain sexual 
orientations has been more inclusive. It is recognised that conflicts between sexual equality rights and 
religion often arise, as religions depend on norms established in a patriarchal context.151 
Correspondingly, religious views have rightly been restricted when warranted. In Ladele v Islington 
LBC, Ladele, a civil registrar, was threatened with dismissal by the Local Authority for refusing to 
perform civil partnerships because of her Christian beliefs.152 The Court of Appeal (“CoA”) held that 
her right to manifest her religion under the ECHR was qualified, and her action was preventing the 
Local Authority from furthering their aim of inclusion.153 The correct balance was achieved by allowing 
the greater harm of direct discrimination of sexual orientation to trump the lesser harm of indirect 
discrimination against Christian beliefs.154 As Wintemute comments, deciding the case any other way 
would cause a “slippery slope to limitless exemptions of conscientious objection”.155 More recent cases, 
such as Page v NHS Trust Development Authority,156 have showcased a similar desire to ensure that an 
employer’s image is not tarnished by a discriminator’s actions. Conclusively, in this area the courts 
have somewhat woken up to the concept of perception-based discrimination. 

 
A further victory, albeit not in a situation of conflicting characteristics, was English v Thomas 

Sanderson Blinds.157 The CoA held that the claimant could claim sexual orientation discrimination for 

 
148 C Barnard, EU Employment Law (n 68) 345.  
149 Office for National Statistics, “Sexual Orientation, UK: 2018 Report” (2018) available at 
https://www.ons.gov.uk/peoplepopulationandcommunity/culturalidentity/sexuality/bulletins/sexualidentityuk/20
18#sexual-orientation-in-the-uk: In 2018, 94% of the population identified as heterosexual or straight, while 
only 2.2% identified as lesbian, gay or bisexual.  
150 Smith and Grady v UK European Court of Human Rights [1999] 27 EHRR CD42 at paras 49-50. See also S 
F Deakin and G S Morris, Labour Law, 6th edn (2012) 654.  
151 F Raday, “Culture, Religion and Gender” (2002) 4 International Journal of Constitutional Law 663 at 664-
665. 
152 Ladele v Islington LBC [2010] 1 WLR 955. 
153 Ibid at paras 45-46.  
154 R Wintemute, “Accommodating Religious Beliefs: Harm, Clothing or Symbols, and Refusals to Serve 
Others” (2014) 77 MLR 223 at 241-242.  
155 Ibid at 244.  
156 Page v NHS Trust Development Authority [2019] 6 WLUK 291. 
157 English v Thomas Sanderson Blinds Ltd [2009] ICR 543. 
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homophobic treatment from colleagues, even though he was not actually gay.158 Hence, there can now 
be harassment or discrimination where the conduct is related to a protected characteristic, even though 
the claimant may not actually possess said characteristic (“the Sanderson Principle”). This confirmation 
of discrimination by perception is favourable towards minority groups. It means that a claim for 
protection can be based on others’ misconceptions that an individual holds a certain characteristic.   

 
Further, Connolly notes that the Sanderson Principle “protects homosexual workers from being 

outed by a systematic campaign of abuse”.159 This stems from Sedley LJ’s judgment, where he stated 
that if conduct is on the grounds of sexual orientation, it cannot have been the legislator’s intention that 
the allegations must be true.160 The case would have been the same had the claimant actually been gay 
and simply not told anyone.161 Accordingly, it provides a more accommodating approach. By not 
requiring a person to say explicitly whether the presumption is true, it takes away fears of announcing 
one’s sexuality, and thus portraying oneself as different.  

 
Unfortunately, potential doubt has been cast upon the Sanderson Principle’s credibility by the 

Supreme Court of the United Kingdom (“UKSC”) judgment in Lee v Ashers Baking Company Ltd. 
Here, it was held that a bakery had not discriminated against a customer by refusing to bake a cake with 
a message supporting gay marriage, as they had not refused to bake the cake for that particular 
person.162  They had only refused to include a message they disagreed with, in line with their Article 
10 ECHR rights to freedom of expression.163  

 
The majority of commentators believe the correct decision was reached in this case,164 and that 

Lee epitomises a careful balancing exercise.165 On the facts, it was a “message case” which could be 
reasonably separated from the individual themselves; people of all sexual orientations can and do 
support gay marriage.166 Further, the bakery and other businesses offering customised goods are under 
no obligation to cater for all political viewpoints.167 The Article 9 ECHR right to freedom of thought, 
conscience and religion includes the freedom not to manifest a belief one does not hold.168 However, it 
is suggested that outwith these specific facts, the current framework allows the outcome in Lee to be 
abused. Three wider issues with Lee can be identified. 

 
Firstly, the UKSC’s refusal to place more emphasis on protecting a vulnerable characteristic 

against perception-based discrimination could be interpreted detrimentally in future cases. This was 
evidenced in a recent Employment Tribunal decision which relied on Lee. In Gan Menachem Hendon, 
a teacher was dismissed from an ultra-orthodox Jewish nursery because she refused to lie about 
cohabiting with her boyfriend.169 This was not classed as discrimination.170 Swift J said that this case 

 
158 Ibid at para 70.  
159 M Connolly, “Homophobic Harassment Where No One is Gay” (2009) 68 Cambridge Law Journal 265 at 
265.  
160 English per Sedley LJ at para 39. 
161 Ibid.  
162 Lee v Ashers Baking Company Ltd and Others [2018] UKSC 49. 
163 ECHR art 10.  
164 E.g. I Hirschberg, “Lee v Asher’s Bakery: The Final Tier” (2019) 8(2) Oxford Journal of Law and Religion 
422 at 423; S F Butlin, “Cakes in the supreme court” (2019) 78(2) Cambridge Law Journal 280 at 281; E V 
Ibarra, “Lee v Ashers Baking Company Ltd and Others: The Inapplicability of Discrimination Law to an 
Illusory Conflict of Rights” (2020) 83(1) MLR 190 at 195; A Hambler, “Cake, Compelled Speech, and a 
Modest Step Forward for Religious Liberty: The Supreme Court Decision in Lee V. Ashers” (2018) 181 Law & 
Justice - Christian Law Review 156 at 156.  
165 S F Butlin (n 164) at 283.  
166 E V Ibarra (n 164), at 192.  
167 Ibid at 194-199; See also J Gardner, “On the grounds of her sex(uality)” (1998) 18 Oxford Journal of Legal 
Studies 167 at 168.  
168 E V Ibarra (n 164) at 194-199; See also J Gardner (n 167) at 168. 
169 Gan Menachem Hendon Ltd v De Groen [2019] ICR 1023. 
170 Ibid, relying on Lee at paras 20-25.  
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could not escape Lady Hale’s reasoning in Lee:171 That discrimination was a universal expression of 
the discriminator’s views because of their characteristic, rather than directed at the victim specifically 
because of the victim’s characteristic.172 Relying on this interpretation of the framework, a person’s 
right to express their view, no matter what it is, can be protected if it is expressed in a certain way. 
Ashers bakery’s view that gay marriage is wrong, and Gan Menachem Hendon’s disagreement with 
cohabiting outside of marriage, no matter how harmful, were upheld, as the discrimination was based 
on the discriminator’s religion rather than the victim’s characteristic. It has been suggested that this 
could spiral towards extreme characteristics such as white supremacy falling within the scope of 
protection.173 By framing it in this way, the minority group fails to be protected against perception-
based discrimination.   
 

By contrast, some academics commend Lee by requiring a “close causal nexus” between the 
treatment and the protected characteristics.174 Agreeably, looking at the judgement in isolation does 
show it in a positive light. Protecting the minority from perception-based discrimination cannot come 
at the cost of the majority’s freedom to express their views. The statement can, however, be confronted 
by Connelly’s comment that the decision is correct from a point of logic rather than a point of fairness, 
showcasing a “lack of ambition for discrimination law more generally”.175 Thus, although the reasoning 
appears logical, it has still not allowed the current framework to properly accommodate perception-
based discrimination against minority groups.  
 

A second issue is the potential wider impact of finding that the message was dissociable from 
the individual.176 Unlike earlier cases such as Hall v Bull, where the criterion of only allowing double 
beds to go to heterosexual married couples was directly indistinguishable from the guests’ sexual 
orientation,177 Lady Hale in Lee insisted that the treatment was dissociable from the customer. Among 
those supporting the decision, Butlin argues that this dissociation is important, as it recognises that non-
discrimination provisions exist to protect people, rather than ideas.178 However, using this grounding to 
negate the need for protection appears flawed. Is this, as Foster argues, a logical fallacy?179 If Lee 
himself was in fact gay, there could arguably have been an affront to his dignity, albeit indirect, due to 
the bakery’s actions, despite the fact that such actions were technically based on Lee’s message alone. 
This could be harmful if applied in future cases, and the lack of legislative guidance on how to interpret 
this rigid framework skews the courts’ ability to properly categorise a claim. 
 

Thirdly, it is curious that rejecting the claim as direct discrimination did not lead to an analysis 
of indirect discrimination. The approach in Ladele would have been an obvious course to follow. 
Refusing to supply the message, even if not affecting Lee specifically, would surely affect the LGBT 
community as a whole. Connelly concurs, stating that it would have been the logical next step for any 
discrimination lawyer.180 Indeed, Wintemute argues that failure to accommodate a characteristic is 
better analysed as prima facie discrimination.181 Failing to explore this as a possibility suggests that 
perhaps the conclusion that this was discrimination was not wanting to be found. Again, this approach 
of refusing to explore indirect discrimination could be detrimental.  

 
171 Ibid at para 20 referring to paras 42-45 of Lee.   
172 Ibid at para 20.   
173 A McColgan “Class wars? Religion and (in)equality in the workplace” (2009) 38 Industrial Law Journal 1 at 
18. 
174 S F Butlin (n 164) at 283.  
175 M Connolly, “Lee v Ashers Baking and its ramifications for employment law” (2019) 48(2) Industrial Law 
Journal 240 at 257. 
176 Lee per Lady Hale at para 28. 
177 Hall v Bull [2013] UKSC 73, [2013] 1 W.L.R. 3741. Mentioned in S Foster, “let them eat cake; but don’t 
expect me to make it; sexual orientation discrimination, religious objections and the supreme court” (2018) 
23(2) Coventry Law Journal 100 at 115. 
178 S F Butlin (n 164) at 281.  
179 S Foster (n 177) at 117.  
180 M Connolly (n 175) at 246. 
181 R Wintemute (n 154) at 223.  
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These three points of analysis warrant concern. Do decisions such as these leave the current 

protective framework closed to perception-based discrimination? Due to the Sanderson Principle, 
sexual orientation does appear to be more hospitable to minority groups. However, there is little clarity 
as to when rights can be interfered with, which rights to favour in a clash with others, or even whether 
the Sanderson Principle is credible post-Hale’s dicta in Lee. This allows discrimination to occur with 
no proper justification. Of course, when performed correctly, this line of thinking can constitute the 
justifiable striking of a balance.182 Nevertheless, it is argued that this approach merely “strengthen[s] 
dominant subgroups within each culture and privilege[s] conservative interpretations of culture over 
reformative and innovative ones”.183 Thus, the subjectivity of the framework’s application, something 
which is prominent in Lee, leaves it vulnerable to preferring majority groups where they conflict with 
minorities.  

 
It is contended that the discrimination in English and Lee has associative elements. Both 

individuals had something associating them with the protected characteristic in question. Whilst the 
court in the former case accepted this,184 the UKSC disagreed in the latter.185 Lady Hale insisted on 
treating it as a “message case”, removing the individual from the discriminator’s focus, thus softening 
the discriminatory impact.186 Connolly acknowledges that this automatically cut off other “avenues of 
analysis”.187 By taking what some argue to be the “technically accurate view”,188 great uncertainty has 
been cast on the authority of the Sanderson Principle.   

  
Lady Hale in Lee cited Laws LJ’s dissent in English: that harassment is only perpetrated on the 

grounds of sexual orientation when someone’s actual, perceived or assumed sexual orientation gives 
rise to it.189 In other words, it has to be someone’s orientation in particular. Indeed, by applying Sedley 
J’s logic,190 would Lee have to “out” himself to be afforded protection? Describing this statement as 
“powerful” is the only indication of Lady Hale’s view on this.191 Thus, while Collins J had focussed in 
English on the conduct rather than the victim’s characteristic,192 the court in Lee was adamant that an 
individual’s characteristic must be affected. To allow the framework to properly accommodate this type 
of discrimination, following the Sanderson Principle would be the correct approach. If the UKSC’s 
judgement in Lee has adjusted the Sanderson Principle generally, negative implications will ensue.  
 
 

E. CONCLUSION 
 
Lord Nicholls, in referring to the protected characteristic of race, states that protection is needed against 
“conduct driven by unrecognised prejudice as much as from conscious and deliberate 
discrimination.”193 This paper has sought to assess how much the current anti-discrimination regime 
reflects this, by determining whether the protected characteristic framework properly accommodates 
perception-based discrimination against minority groups. It can be concluded that the framework has 
the potential to, but this is impeded by its application.  
 

 
182 I Hirschberg (n 164) at 426. 
183 Y Tamir, “Siding with the underdogs” in S M Okin et al. (eds), Is Multiculturalism Bad for Women? (1999) 
47. 
184 English per Laws LJ at para 15. 
185 Lee per Lady Hale at para 28.  
186 Lee at paras 16-17.  
187 M Connolly (n 175) at 245. 
188 I Hirschberg (n 164) at 424.  
189 Lee per Lady Hale at para 31, quoting Laws LJ in English at para 21.  
190 English per Sedley J at para 39, stating that if the conduct is on the grounds of sexual orientation, it cannot 
have been the legislator’s intentions that the allegations must be true. 
191 Lee per Lady Hale at para 31. 
192 M Connolly (n 175) at 250.  
193 Nagarajan per Lord Nicholls at 512.  
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Firstly, it is too rigid, thereby hindering expansion. The reluctance to expand the existing 
characteristics has, and will continue to, exclude protection for minority groups subjected to perception-
based discrimination who do not fall into the existing characteristics. Even when they are moulded to 
fit into an existing category, this protection is piecemeal, as seen by the expansion of the characteristics 
of obesity and gender. And even where there are whole protected characteristics dedicated to that 
attribute, unconscious bias may prevail, as the rigidity of procedure obstructs claims of perception-
based discrimination. Clearly, without a shift in approach, this issue will only continue to grow.  
 

Secondly, the legal framework suffers due to the conflict of protected characteristics with each 
other and with neutrality. For both of the characteristics discussed in Part D – religion and sexual 
orientation – there appears at the outset to be a step forward in the protection of minority groups, seen 
in cases such as Eweida and English. However, it is clear that less contentious religions receive more 
protection than minority ones with bolder manifestations. This is both through the distortion of 
neutrality as well as through raising rights and freedoms of the majority to the same level of importance 
as the protection of minority characteristics. Such disparities show the damaging subjectivity enabled 
by the current application of the framework, weakening the framework’s transformative effect. 
 

It is all too unfortunate that with Brexit now in the past, minority groups merely have the EA 
2010 to rely on for protection. Even this proves a feeble leg to stand on, as the government will be free 
to change existing equality legislation as they choose, even if this means moving backwards from the 
influence of EU law. Thus, many of the gaps discussed in this paper could become treacherously 
augmented. From a more optimistic perspective, this freedom could provide the UK with the chance to 
surpass the protection given at EU level by welcoming expansions to the framework whilst perhaps 
providing a social-inclusion based objective underpinning to delineate excessive limits.  
 

Regardless, and putting speculation aside, the application of the current discrimination 
framework undoubtedly undermines equality when positioned in modern day life.   
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A. INTRODUCTION 
 
The United States of America (“US”) has used drone strikes in fighting Al Qaeda and the Taliban since 
2001.1 Today, US drone strikes against insurgents in Iraq, Syria,2 Afghanistan, Pakistan, Somalia, and 
Yemen continue.3 Drone warfare, and the willingness of Al Qaeda, ISIS and the Taliban to target 
civilians, have long generated talk of a “global battlefield”.4 However, if the battlefield has been 
expanded by these new forms of warfare, the effect this has had on the correlative principle of 
distinction has not been considered. This paper has three objectives: (1) to determine whether the 
context of drone warfare alongside the tactics of Al Qaeda, the Taliban, and ISIS have expanded the 
battlefield beyond what has been seen before; (2) if the battlefield has been further expanded, to 
determine whether this has led to a correlative blurring of the civilian/combatant distinction; and (3) to 
determine whether there has been a similar blurring of the military objective/civilian object distinction.  

 
In fulfilling these objectives, this paper will focus on the US drone programmes. Such a focus is 

justified as the US is by far the largest user of drone strikes in fighting against Al Qaeda, the Taliban, 
and ISIS, both today, and since 2001.5 Nevertheless, other states’ militaries who are engaged in these 
wars will also be referred to. To be clear, how the forms of insurgent warfare of Al Qaeda, the Taliban, 
and ISIS (“the insurgent groups”) contribute to expanding the battlefield will be considered, alongside 
drone warfare. So too the expanded battlefield’s effects on distinction within these groups will be 

 
* Postgraduate Diploma in Professional Legal Practice Student at Edinburgh University. The author would like 
to thank Dr. Rotem Giladi-Sobel for supervising their undergraduate dissertation, which was an earlier draft of 
this paper. 
1 D Sabbagh, “Killer drones: how many are there and who they target?” The Guardian 18 November 2019, 
available at https://www.theguardian.com/news/2019/nov/18/killer-drones-how-many-uav-predator-reaper.  
2 D Gettinger, “Drones operating in Syria and Iraq” (2016) Drone Center, available at 
https://dronecenter.bard.edu/drones-operating-in-syria-and-iraq/.  
3 The Bureau of Investigative Journalism, History of drone warfare, available at 
https://www.thebureauinvestigates.com/explainers/history-of-drone-warfare.  
4 F Megret, “War and the vanishing battlefield” (2012) 9(1) Loyola University of Chicago International Law 
Review 131 at 149.  
5 Sabbagh (n 1).  
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discussed. Ultimately, it will be shown that the context of drone warfare and the insurgent groups’ 
warfare does expand the battlefield. Despite this expansion, the principle of distinction has mostly not 
been blurred any further. Where it has been, often distinction is undermined for reasons that have long 
present in insurgent and counterinsurgent warfare. Nevertheless, this new expansion of the battlefield 
has widened the scope of objects within civilian life that are seen as legitimate military objectives. 

 
 

B. DRONES, INSURGENT TACTICS, AND THE EXPANDING BATTLEFIELD 
 
In some ways, US drone use is typical of counterinsurgent strategy as it is a way of waging war that 
rejects the notion of a battlefield in reply to insurgents’ own refusal of battlefield engagement. 
Insurgencies, as they would face guaranteed defeat due to the asymmetric might of conventional 
militaries, do not involve themselves in large battles. Guerrilla warfare, entailing the use of  small 
groups, skirmishes, and ambushes, is then used to wear down the enemy,6  and to make up for the 
insurgents’ lack of military strength.7 Today, the Taliban, ISIS and Al Qaeda do fight using these same 
tactics as previous insurgencies.8 Though their heavier usage of improvised explosive devices (“IEDs”)9 
and suicide bombing are novel additions,10 these can be characterised as further rejections of the 
battlefield. Previous guerrilla warfare did contain a battlefield of some sort, only atomised to small 
encounters.11 Suicide bombing and IEDs go further: they involve standalone strikes, but no battle 
whatsoever.  
 

Similarly, the US drone programmes share much with predecessor counterinsurgent campaigns. 
This is seen in drone warfare’s relationship to the fundamental tenets of counterinsurgency strategy.  
Paramount within counterinsurgency strategy is achieving legitimacy in the eyes of the population to 
secure political power.12 Consequently, minimising harm to civilians and damage to civilian 
infrastructure is a key goal.13 Secondly, counterinsurgent militaries must equal insurgent forces’ 
mobility in order to strike back against guerrillas before they flee.14 Thirdly, intelligence is critical to a 
successful counterinsurgent operation.15 Part of this is understanding the battlespace and local culture.16 
Finally, though drones and the insurgent groups reject the battlefield, counterinsurgent strategy has 
always acquiesced to insurgent warfare’s refusal of large battles. This is because counterinsurgencies 
seek to broaden the battlefield to the whole region where guerrillas could potentially attack.17 Due to 
each of these aspects of counterinsurgency strategy, drones are thought to find an ideal home within 
counterinsurgent warfare. Though the accuracy of drone strikes is debatable,18, armed drones are used 

 
6 M Tse-Tung, Selected Works of Mao Tse-Tung – Volume II (1965) 83-84; E C Guevara and H P Villegas, 
Guerrilla Warfare (2006) 26-28; C E Callwell, Small Wars: Their Principle and Practice, 3rd edn (1906) 125.  
7 Tse-Tung, Selected Works 84; Guevara & Villegas, Guerrilla Warfare 19-20.  
8 See e.g. A Aboulenein, “Islamic State makes comeback in Iraq with switch to guerrilla tactics” Reuters 24 July 
2018, available at https://www.reuters.com/article/us-mideast-crisis-iraq-security/islamic-state-makes-
comeback-in-iraq-with-switch-to-guerrilla-tactics-idUSKBN1KE0MH; A Cobham, “Taliban tactics” (2007) 
14(10) Esprit de Corps 6. 
9 Cobham (n 8) at 6; S M Bird and C B Fairweather, “Military fatalities (by cause) in Afghanistan and Iraq: a 
measure of hostilities” (2007) 36(4) International Journal of Epidemiology 841 at 843.  
10 M C Horowitz, “The rise and spread of suicide bombing” (2015) 8 Annual Review of Political Science 69 at 
71-72.  
11 Megret (n 4) at 147-148.  
12 Ibid; US Department of the Army, Tactics in Counterinsurgency (2009) at section 1-27; North Atlantic Treaty 
Organization, Allied Joint Doctrine for Counter-Insurgency (COIN) (2016) at sections 1-3, 1-4. 
13 US Department of the Army at sections 1-25, 1-27, 5-12; North Atlantic Treaty Organization at 1-3, 1-4, 1-6. 
14 Callwell, Small Wars (n 6) 136; US Department of the Army at section 3-10. 
15 US Department of the Army at section 8-2.  
16 Ibid at sections 8-3, 8-4.  
17 Megret (n 4) at 145.  
18 See e.g. M Zenko and A M Wolf, “Drones Kill More Civilians Than Pilots Do” Foreign Policy 25 April 
2018, available at https://foreignpolicy.com/2016/04/25/drones-kill-more-civilians-than-pilots-do/; S J Barela 
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on the assumption they reduce civilian casualties.19 Drones have high-tech cameras for gathering 
extensive information on potential targets’ behavioural patterns. Information gathered from these 
cameras can be swiftly relayed to military and government agencies. Further, their ability to loiter 
assists their intelligence-gathering function.20 Drone warfare aims to pre-emptively eliminate targets 
before they next attack, which goes further than the solely retaliatory ability to strike back swiftly. As 
well as expanding the battlefield to the insurgent force’s zone of operations, traditional counterinsurgent 
strategy’s use of small, flexible forces also reject the battlefield in paralleling their opponents’ adoption 
of atomised battlefields through ambushes and skirmishes. Again, drone warfare goes further and rejects 
the idea of a battlefield entirely: in Megret’s words, “there is less a battle than an instant flash 
annihilating the enemy”.21 Finally, the range of armed drones mean a drone operator can be thousands 
of miles from their target,22 thus globalising the battlefield. 
 

The foregoing shows that, though insurgent and counterinsurgent warfare have historically 
rejected the battlefield, the insurgent groups’ warfare and drone warfare expand the battlefield further. 
Consequently, the coincidence of IED use and suicide bombing, on the one hand, and drone warfare, 
on the other, further undermines the battlefield.23 It is important to note that these ways of waging war 
are not connected by chance. Given the increasing military and technological asymmetry between 
conventional militaries and insurgencies,24 insurgents are further discouraged from battlefield 
engagement. Drones are then justified as a basis for confronting a force that all-out refuses to fight 
anything approaching a battle.25 This destruction of the battlefield is a causative result of, and defining 
feature of, wars involving drones in the Middle East.  
 

The real-world battlefield translates into international humanitarian law (“IHL”)’s concept of 
battlefield.26 Of course, warfare has never been limited to a literal field where two well-organised sides 
“fight it out”,27 but to reflect this reality, IHL adopts a more expansive, “paradigmatic” battlefield. This 
concept of battlefield emphasises that, if fighting is limited to a defined physical space, respecting IHL 
is easier.28 Looking at distinction specifically, Brooks points out that the battlefield reflects distinction: 
on the battlefield, combatants fight and civilians should not tread. As such, the existence of a defined 
battlefield corresponds to a clear distinction between combatant and civilian, and between military 
objective and civilian object.29 Further, Megret shows IHL reflects the battlefield in provisions 
demanding the physical separation of combatants and civilians.30 Protocol I Art 58 states that parties 
must try to remove civilians and civilian objects from the vicinity of military objectives,31 and avoid 

 
and A Plaw, “The Precision of Drones: Problems with the New Data and New Claims” E-International 
Relations 23 August 2016, available at https://www.e-ir.info/2016/08/23/the-precision-of-drones-problems-
with-the-new-data-and-new-claims/. 
19 J I Walsh, The Effectiveness of Drone Strikes in Counterinsurgency and Counterterrorism Campaigns (2013) 
10-11; J O Brennan, The Ethics and Efficacy of the President’s Counterterrorism Strategy [Speech] (2012) 6-7, 
available at https://www.aclu.org/sites/default/files/field_document/34-18._Exhibit_18_8.28.15.pdf.  
20 A Farrow, “Drone Warfare as a Military Instrument of Counterterrorism Strategy” (2016) 4 Air and Space 
Power Journal En Español 7. 
21 Megret (n 4) at 151.  
22 US Air Force, “MQ-9 Reaper” (2020) U.S. Air Force, available at https://www.af.mil/About-Us/Fact-
Sheets/Display/Article/104470/mq-9-reaper/.  
23 See e.g. Megret (n 4) at 151, 154; J J Kaag and S E Kreps, Drone Warfare (2014) 31. 
24 M N Schmitt, The Impact of High and Low-Tech Warfare on the Principle of Distinction: Briefing Paper 
(2003) Harvard Program on Humanitarian Policy and Conflict Research at 6. 
25 Brennan (n 19). 
26 Megret (n 4) at 131.  
27 R E Brooks, “War everywhere: rights, national security law, and the law of armed conflict in the age of 
terror” (2004) 153(2) University of Pennsylvania Law Review 676 at 706-707.  
28 Megret (n 4) at 136.  
29 Brooks (n 27) at 706.  
30 Megret (n 4) at 138.  
31 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims 
of International Armed Conflicts (adopted 8 June 1977, entered into force 7 December 1978) 1125 UNTS 3 
(henceforth Protocol I) Art 58(a). 
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placing military objectives near densely populated areas.32 Moreover, there are instances of those 
holding quasi-civilian status being required to be kept away from areas where fighting is happening, 
such as in Additional Protocol II Art 4(3)€33 and the Third Geneva Convention Art 26.34 A well-defined 
battlefield means well-defined concepts of combatant, civilian, military objective, and civilian object. 
Therefore, in the context of the military objective/civilian object distinction, Oeter argues the expansion 
of the battlefield will cause the meaning of military objective to become wider.35 Based on the 
battlefield’s role in upholding the difference between combatant and civilian too, it can be further 
predicted that, within both the civilian/combatant and military objective/civilian object distinctions, the 
definition of each term will become less stable.  
 
 

C. THE DEFINITION OF COMBATANT AND CIVILIAN 
 

The first site of such an alleged blurring of distinction relates to drone pilots within the US drone 
programmes. Presently, the US runs two: an overt military programme, run by the Air Force, and a 
covert CIA programme.36 
 
(1) Drone pilots 
 
Solis and Alston have argued drone pilots are not combatants but civilians directly participating in 
hostilities.37 If this were true, it would muddy distinction. Under IHL, as only combatants have the sole 
right to directly participate, only they should directly participate, not civilians.38 Combatants are 
members of armed forces, including those of organised resistance movements,39 and levée en masse.40  
As CIA personnel are not armed forces members, Solis and Alston argued they were thus civilians.41 It 
is true that it was once thought that US drone pilots as a whole were CIA agents. However, as of 2001, 
drones have been flown by an Air Combat Command detachment based at CIA headquarters, while 
formally remaining members of the Air Force.42 Later, they relocated to Creech Air Force Base, 
Nevada.43 Moreover, CIA  drone pilots are not the only US drone pilots. Unsurprisingly, drone pilots 
in the Air Force programme are Air Force members too. With drone pilots within both programmes 
being Air Force members, they are part of the armed forces and so combatants. In other national 
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jurisdictions waging war against insurgents in the Middle East, drone pilots are also combatants. 
Outside the US, the UK and Israel are by far the largest users of armed drones.44  British drones are 
operated by members of the army and navy;45 and Israeli drone pilots are part of their air force.46 
 

However, private contractors make up the short fall in drone pilot numbers within both 
programmes.47 Private contractors’ relationship with combatant status is a vexed question.48 However, 
provided private contractors are incorporated into an armed force, they are combatants.49 Within the 
Air Force drone programme, these private contractors thus achieve combatant status. This is more 
complex with regard to the CIA because, though it loan drone pilots from the Air Force, the CIA itself 
is a civilian agency. As such private contractors piloting drones in the CIA would remain civilians as 
they have not been incorporated into an armed force. However, Lewis and Crawford mooted that, 
treating the CIA as an armed law enforcement agency, drone pilots could be combatants. To qualify for 
such treatment, the CIA drone programme would need to fulfil the same criteria necessary for being an 
armed force.50 These requirements are: being commanded by a person responsible for his subordinates, 
having a fixed distinctive sign recognisable at a distance, carrying arms openly, and conducting 
operations in accordance with the laws and customs of war.51 Though Lewis and Crawford’s argument 
was based on the belief that all CIA drone pilots were solely CIA personnel, and not the true 
combination of Air Force members and private contractors, this same analysis could be applied to 
private contractors operating as drone pilots in the CIA. 

 
Wearing uniform is the standard method of having a fixed distinctive sign, which a drone 

clearly cannot fulfil. However, US drones are properly marked to be distinguishable from civilian 
drones and so meet this criteria. Lewis and Crawford also discuss whether CIA drone pilots have a 
command enforcing IHL. CIA drone operators do receive IHL training. But it is less clear whether CIA 
command enforces the law.52 Further, it is unclear whether drone strikes conducted by the CIA are 
“traditional military activities” under the US Code Title 10. As the US Code Title 10 outlines the armed 
forces’ role, this further suggests the operation of CIA drone strikes are seen as outwith the military, 
and so decreases the likelihood CIA command enforces IHL.53 Conclusively, if the US wishes to 
incorporate an armed law enforcement agency into its armed forces, it must notify the other parties to 
the conflict.54 This has not been done. As such, these drone pilots are civilians. No doubt having 
civilians operating in what is properly a combatant’s role is deeply concerning. However, this can hardly 
be looked upon as a new further blurring of combatant/civilian status. Beyond the drone warfare 
context, private contractors adopting combat roles is a widespread phenomenon in militaries today.55 
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(2) Beyond drone pilots 
 
When Solis argued drone pilots were civilians, he also stated CIA personnel who assist pilots in carrying 
out drone strikes were too.56 The agency has its own launch and recovery teams, intelligence analysts 
who view information feeds, and staff who view video to make real-time targeting decisions.57 
Individuals will also carry out these roles in the Air Force programme.58 Within the Air Force 
programme, these individuals will be armed forces members. However, within the CIA, these staff 
members will be civilians as the CIA is not an armed force, nor does it benefit from the special treatment 
armed law enforcement agency can receive.  
 

It is not necessarily problematic for civilians to assist drone pilots. However, if they directly 
participate in hostilities by doing so, it will be. After all, IHL allows for civilians to be targeted when 
they directly participate.59 At its most general, direct participation means “acts which, by their nature 
or purpose, are intended to cause actual harm to enemy personnel and materiel”.60 Certain behaviours 
are unambiguously not direct participation (such as selling goods or giving food to combatants61); and 
certain behaviours clearly are (such as firing a weapon). But between these two poles the term remains 
vaguely defined.62 Alongside its imprecision, direct participation’s definition remains contested. The 
International Committee of the Red Cross (“ICRC”) has published its interpretation of direct 
participation.63 However, this solely represents the ICRC’s institutional position. Other experts disagree 
with its interpretations.64  

 
Nevertheless, whether each of these categories of CIA personnel are directly participating can 

be established. As to launch and recovery staff, Bothe et al stated those who give logistical support to 
fighting units are directly participating.65 Thus, staff who ensure drone lift off and landing are involved 
in direct participation.  As to those staff overseeing targeting in-mission, the International Criminal 
Tribunal for the Former Yugoslavia and the International Criminal Tribunal for Rwanda used 
conservative understandings of direct participation but still stated transmitting intelligence for 
immediate use is direct participation.66 If transmitting information for immediate use is direct 
participation, those overseeing targeting who put that information to that same use, must be direct 
participating too. More generally, the Harvard Manual states participating in targeting decisions is direct 
participation.67 Finally, the ICRC states the computer specialists directing missiles, and overall 

 
56 Solis (n 37). 
57 C Blanchard, “This Is Not War by Machine” in P L Bergen and D Rothenberg (eds), Drone Wars: 
Transforming Conflict, Policy, and Law, 1st edn (2014) 118 at 120. 
58 Ibid at 120. 
59 Protocol I Art 51(3).  
60 Henckaerts & Doswald-Beck, Customary International Humanitarian Law (n 39) 22; see e.g. Inter-American 
Commission on Human Rights, Third report on the human rights situation in Colombia (1999, 
OEA/Ser.L/V/II.102), available at http://www.cidh.org/countryrep/colom99en/table%20of%20contents.htm ch 4 
section 53.  
61 Prosecutor v Strugar, Case No. IT-01-42-A, Appeal Judgment [2008] at para 177. 
62 Henckaerts & Doswald-Beck, Customary International Humanitarian Law (n 39) 22; International 
Committee of the Red Cross, Interpretative Guidance on the Notion of Direct Participation in Hostilities Under 
International Humanitarian Law (2009) at 12; Dinstein (n 38) at 175.  
63 International Committee of the Red Cross (n 62) at 46.  
64 Dinstein (n 38) at 175; see e.g. W Boothby, “‘And for such time as’: the time dimension to direct participation 
in hostilities” (2010) 42(3) New York University Journal of International Law and Politics 741; M N Schmitt, 
“The Interpretative Guidance on the Notion of Direct Participation in Hostilities: A Critical Analysis” in M N 
Schmitt, Essays on Law and War at the Fault Lines (2011) 513. 
65 M Bothe et al, New Rules for Victims of Armed Conflicts: Commentary on the Two 1977 Protocols Additional 
to the Geneva Conventions of 1949, 2013 (2013) at 303.  
66 Strugar (n 61) at para 177; Prosecutor v Abu Garda, Case No. ICC-02/05-02/09, Decision on the 
Confirmation of Charges [2010] at para 81; International Committee of the Red Cross (n 62) at 54. 
67 Program on Humanitarian Policy and Conflict Research at Harvard University, HPCR Manual on 
International Law Applicable to Air and Missile Warfare (2013) art 29(ii).  



  
 

119 
 

commanders in drone attacks, are directly participating.68  Therefore, all these CIA staff, despite being 
civilians, directly participate.  
 

Further, civilians are targetable “unless and for such time as” they directly participate.69 Like 
direct participation, the meaning of this term is subject to disagreement too.70 Referring to the ICRC’s 
concept of “continuous combat function”,71 Solis argues this means CIA personnel remain targetable 
even when not engaged in direct participation.72 The ICRC state continuous combat function means 
directly participating more than spontaneously, sporadically, or temporarily,73 and allows for targeting 
even at times when an individual is not directly participating.74 The ICRC’s position has been criticised 
for allegedly defining “for such time as” too narrowly. Some argue once an individual has directly 
participated, a positive act of disengagement on the part of the individual is needed before they cease 
to be targetable.75 Regardless, even under the ICRC’s narrow interpretation, these CIA personnel would 
have a continuous combat function. Given that their direct participation is contained within their job, 
they participate more than spontaneously, sporadically, or temporarily. Given 20% of the CIA’s 
analytical branch now consists of civilians involved in the drone programme,76 this is a large number 
of civilians who are constantly targetable.  
 

From the point of view of civilian protection, this is a serious concern. Moreover, as those 
fulfilling similar roles in past aerial bombardment campaigns were members of the military, the problem 
grows greater still. Absent technological differences, the CIA staff’s role is very similar to bomb aimers 
within aircraft crew during the Second World War. These crewmembers observed the landscape below 
and marked targets. Aimers on follow-on bombers would then direct their crew to strike the target 
marked.77  In later wars, targeting the bomb became the pilot’s job but the duties remained the same.78 
Just as CIA staff today view intelligence feeds and video in real-time to select and destroy targets, so 
too their predecessors did this by viewing the land below. These were all members of the military at the 
time. As such, the drone context shows an expanding “civilianisation” of the military. Of course, the 
US could merge the CIA programme with its military counterpart.79 Nevertheless, the status of CIA 
personnel who assist drone pilots shows there is a move towards giving combat roles to civilians within 
the CIA drone programme. Further, given this is in an area where the CIA staff’s historical predecessors 
were viewed as part of the military, this is a novel blurring of distinction.  
 
(3) Insurgent fighters 
 
Turning to the Taliban, ISIS and Al Qaeda, it can now be considered whether their organisational 
structure and methods of fighting blur distinction too. Firstly, insurgents who fire weapons, insurgents 
who plant IEDs, and suicide bombers (termed here “insurgent fighters”) will be discussed. As to finding 
their location within the principle of distinction, firstly, an individual must be a “member” of an 
organised armed group to gain combatant status.80 But modern insurgent groups, such as the Taliban,81 
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do not have formal membership requirements or enlistment procedures.82 Indeed, some groups confer 
membership when an individual simply fights alongside them.83 Schmitt has proposed a broad 
membership definition under IHL: if the group’s own membership procedure is fulfilled, an individual 
is a member. That procedure could be as minimal as briefly fighting alongside the armed group.84 
However, the ICRC argue an individual is only a member of an organised armed group when they are 
directly participating on behalf of the armed group and have a continuous combat function.85 Thus, only 
those who are directly participating become organised armed group members. Insurgent fighters would 
be directly participating and more than spontaneously, temporarily, or sporadically. Therefore, 
insurgent fighters are members even under the ICRC’s approach.  
 

However, for the insurgent groups to be armed forces under IHL, their members must fulfil the 
requirements of combatant status.86 As to these requirements, given that none of the fighters within the 
groups distinguish themselves by wearing a uniform, they must carry their arms openly. As Dinstein 
notes, the definition of “open” weapon-carrying is contentious. Nevertheless, its gist is that combatants 
cannot pretend to be civilians.87 Therefore, guerrilla fighters carrying out ambushes and skirmishes do 
still carry their arms openly. As to suicide bombers, suicide bombing is not automatically an IHL 
violation. Tansey points out Second World War Japanese kamikaze pilots fought legally. By directing 
their attacks against military objectives while in full uniform, they remained within the law. However, 
modern suicide bombers on behalf of insurgent groups disguise themselves as civilians and hide their 
bombs to get close to their targets,88 thus failing to carry their arms openly. Further, combatant status 
requires the armed force to follow IHL. Both Al Qaeda and ISIS clearly do not do so. The most obvious 
examples are Al Qaeda’s attack on the World Trade Centre; and ISIS’s killing of thousands of Yazidi 
men, and forcing of Yazidi women into sexual slavery.89 Further, the Taliban have launched suicide 
attacks against civilians.90 The Taliban may have adopted their own warfare Code of Conduct, but even 
this contains clear IHL violations, such as the killing of prisoners of war.91 As such, the fighting forces 
of Al Qaeda, ISIS, and the Taliban do not constitute armed forces under IHL. This being so, insurgent 
fighters are directly participating civilians. 
 

Despite this conclusion, it must be remembered today’s insurgents mirror older movements. 
Rejecting uniforms and using ambushes are traditional guerrilla tactics. Furthermore, past guerrillas 
(and their counterinsurgent foes) have been guilty of blatantly violating IHL. Though debate persists 
around exact events, Viet Cong fighters did carry out mass executions at Hue.92 During the Algerian 
War, the Front de Liberation Nationale (“FLN”) directly targeted civilians to achieve their ends.93 
Breaching IHL is not new to insurgent warfare. However, Schmitt has noted that, unable to strike back 
at their opponents via conventional military means, modern insurgents are encouraged to strike civilians 
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as this is the only centre of gravity they can feasibly attack.94 Relying on drone strikes ordered far from 
the theatre of war, conventional militaries are even more invulnerable than their predecessors. 
Therefore, the use of drone warfare encourages insurgent fighters to attack civilians. Indeed, Al Qaeda, 
the Taliban, and ISIS differ from their precursors in making far greater use of attacks upon civilians to 
achieve their aims.95 This is seen in the dramatic rise in the frequency of suicide bombing.96 But the 
point should not be laboured. This is a difference of degree, not kind. After all, one FLN directive stated 
that killing ten civilians had the psychological equivalent of destroying a whole French battalion.97 As 
this shows, older insurgents have long known attacking civilians is an effective way to compensate for 
deficiencies in combat power. 
 
(4) Insurgent fighters’ supporters 
 
Like drone pilots, insurgent fighters rely heavily on others to fight. In the same way as CIA support 
staff, those who support insurgent fighters should be located within the principle of distinction. Fuller 
has mooted whether local Afghans, following the Pashtunwali custom of giving refuge to a person if 
they are fleeing from their enemies and so housing a Taliban fighter, may meet the US’s “enemy 
combatant” status.98 Moreover, the ICRC,99 against Schmitt 100 and Boothby,101 contest whether those 
building IEDs for insurgent groups are directly participating. Finally, civilians supplying weapons pose 
another question.102 All are examples of the dilemmas for distinction posed by the supporters of 
insurgent fighters.  
 

Initially, the porous nature of the insurgent groups’ membership structures could be an issue 
here. If the insurgent groups had armed forces, then those in supporting roles who are incorporated into 
the armed force are combatants. After all, drivers and cooks in state forces are targetable.103 Given that 
the Taliban, Al Qaeda, and ISIS do not have armed forces under IHL, those in support roles are not 
combatants.  However, they may still be targetable. Providing food and shelter to those directly 
participating in hostilities is not itself direct participation.104 As to assembling IEDs, the ICRC states 
this is not direct participation either.105 However, Schmitt disagrees and states that those who prepare 
IEDs are directly participating because IED preparation often occurs geographically and temporally 
close to the placement of the IED. Finally, the ICRC does not treat transporting weapons as a form of 
direct participation,106 although Boothby points out this does not extend to civilians smuggling  weapons 
directly to an insurgent fighter in position to fire.107  
 

The correct position is that building IEDs and supplying or storing weapons are not excluded 
as whole categories from direct participation. What matters is the behaviour’s proximity to causing the 
enemy harm. Notably, when Schmitt and Boothby criticise the ICRC’s position, they quote examples 
where the participation is closely interwoven with using the weapon against opponents. As such, their 
arguments stop short of proving supplying weapons or building IEDs are always direct participation. In 
Lubanga, the International Criminal Court cited transporting weapons in proximity to combat 
operations as direct participation.108 Crawford discusses how, following a German air strike on fuel 
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tankers stolen by the Taliban which killed a large number of civilians, the German Federal Prosecutor 
considered whether to lay charges against the mission’s commander.109 Though ultimately deciding not 
to, he commented on direct participation, stating, as a factor in favour of laying charges, the proximity 
requirement for direct participation had not been met. Though fuel was eventually destined for the 
Taliban forces, it was still geographically far from delivery and in a private contractor’s hands. This 
was contradistinguished from the situation where materials were transported directly to the site of use.110 
The examples cited by Schmitt and Boothby would be direct participation. But if these actions occurred 
in greater disconnect to the ultimate military operation, they would not. As such, concerns are largely 
misplaced regarding insurgents’ supporters muddying the divide between civilians and combatants. 
Apart from these examples of high proximity, they are not directly participating in hostilities.  
 

Moreover, these practices are not novel but rather have been used extensively by older 
insurgents. Guevara promotes reliance on sympathiser’s safehouses for food,111 and the use of 
explosives manufactured by civilians to aid the insurgency.112 The FLN similarly relied on civilians for 
food, shelter, and weapons storage.113 As such, even if those who assist the Taliban, Al Qaeda, and ISIS 
had been directly participating, their targetability as civilians could not be blamed on the further 
disappearance of the battlefield in the context of drone and modern insurgent warfare. 
 
(5) Understandings of combatant status when targeting  
 
Connected to the status of these supporters who are nearer the fringe of insurgent groups are concerns 
regarding the expansive view of combatant status within drone targeting policies. The US Military 
Commissions Act 2006 sets out definitions for “unlawful enemy combatants” and “lawful enemy 
combatants”. The former includes those who have engaged in hostilities against, and those who have 
materially supported hostilities against, the US or its allies; as well as Taliban, Al Qaeda, or associated 
forces members.114 “Lawful enemy combatant” is defined along the lines of the requirements for 
combatant status under IHL.115 However, the adjective “enemy” was dropped by President Obama in 
2009 to become “lawful combatant”.116 Further reflecting this change, US military manuals now prefer 
“unprivileged belligerent”117 or “unlawful combatant”, when discussing what were previously known 
as “unlawful enemy combatants”.118 Unprivileged belligerent or unlawful combatant status includes 
members of groups that do not meet lawful combatant status criteria,119 but it is not defined beyond this. 
Furthermore, President Obama’s abandonment of the “enemy combatant” term has been criticised by 
some as mostly symbolic.120 As this shows, US targeting policies are far from clear and precise when 
specifying their understanding of combatant status.  
 

Moving to how these categories are put into practice, US drone operations use “signature 
strikes”. This is where individuals are watched for behavioural patterns that infer they are supportive of 
an insurgent group. If their behavioural patterns are held to indicate they are supportive of an insurgent 
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group, a drone strike may then be launched against them.121 As such, the US continues to practice an 
understanding of combatant status that extends beyond those who directly participate on behalf of 
insurgent groups to those who solely support them. There are strong hints other countries are using 
similarly broad targeting criteria. A UK Parliament All-Party Parliamentary Group on Drones report 
has noted concerns regarding an overbroad approach taken by the UK government. This suggests an 
approach similar to the US’s targeting policies. Perhaps unsurprisingly, the UK has refused to publish 
its criteria for selecting drone strike targets.122 On the contrary, it should be noted UK military manuals 
specifically criticise the terms “lawful” and “unlawful” combatant, and adopt a definition of combatant 
centred on direct participation in hostilities.123 But, as indicated by the All-Party Parliamentary Group, 
their military practice in drone targeting seems to be otherwise. As to their opponents, Al Qaeda, ISIS 
and the Taliban have been very willing to target civilians directly and in large numbers. Al Qaeda and 
ISIS both use the justification that civilians are “unbelievers” (meaning those that do not share its 
ideology and world view).124 Targeting an individual solely on their religious or philosophical views is 
clearly very far from IHL’s understanding of combatant.  
 

However, a wide understanding of the notion of combatant has been seen in wars between 
insurgents and counterinsurgents before. Firstly, insurgencies themselves are perhaps better seen as 
social movements.125 This ties up with traditional guerrilla fighters seeing themselves as the fighting 
forefront of popular discontent.126 Moreover, Kinsella notes, during the Algerian War, the distinction 
between combatant and civilian broke down to be based on ideological lines: one was either with the 
FLN, or with the French. Everyone was considered a combatant in some form.127 Indeed, Kinsella points 
out this “with us or against us” notion has similarities with US drone targeting policies today.128 
Elsewhere within IHL’s history, similar notions have long appeared in historical conflicts. During the 
American Civil War, the Lieber Code stated that “disloyal citizens” (those in the South who 
sympathised with the Confederacy129) were, alongside combatants, one of the two forms of wartime 
“enemy”.130 Commanders were to punish or expel sympathisers who refused to swear allegiance to the 
Union.131 This shows  the attitude of the US, as well as of Al Qaeda and ISIS, in targeting “unbelievers” 
has a long historical pedigree.  
 
 

D. THE DEFINITION OF MILITARY OBJECTIVE AND CIVILIAN OBJECT 
 

Moving from the combatant/civilian divide, changes to the definition of military objective must be 
considered. Firstly, a duty to distinguish between civilian objects and military objectives is a customary 
norm in international and non-international armed conflicts.132 Any object that is not a military objective 
is a civilian object.133 Military objectives are objects which by their nature, location, or purpose make 
an effective contribution to military action and which, by their destruction (whether partial or full), 

 
121 Holewinski (n 53) 46. 
122 All-Party Parliamentary Group on Drones, The UK’s Use of Armed Drones: Working with Partners (2018) 
38.  
123 Ministry of Defence, Manual of the Law of Armed Conflict (2004) section 4.2.1.  
124 BBC News, “What is ‘Islamic State’?” 2 December 2015, available at https://www.bbc.co.uk/news/world-
middle-east-29052144; O bin Laden, Jihad Against Jews and Crusaders – World Islamic Front Statement 
(1998), available at https://fas.org/irp/world/para/docs/980223-fatwa.htm.  
125 M Sageman, Understanding Terror Networks (2004) 137-174.  
126 Guevara & Villegas, Guerrilla Warfare (n 6) 16; Tse-Tung, Selected Works (n 6) 99.  
127 H M Kinsella, The Image Before the Weapon: A Critical History of the Distinction Between Combatant and 
Civilian (2011) 128-129.  
128 Ibid at 129.  
129 F Lieber, General Orders No. 100 – The Lieber Code (1863) art 155. 
130 Ibid art 155. 
131 Ibid art 156. 
132 Henckaerts & Doswald-Beck, Customary International Humanitarian Law (n 39) 29.  
133 Ibid at 32.  



  
 

124 
 

capture or neutralisation, in the circumstances at the time, offer a definite military advantage.134 
Disagreements persist as to the definition of military advantage. Some states, including the US, 
understand it as allowing attacks upon all targets that have a “war-sustaining” function,135 or have 
suggested moving towards this understanding.136 Many understand the definition as including 
objectives that offer economic support to the war effort.137 Regardless of how military advantage is 
defined, objectives may have a “dual-use”, meaning the object serves both military and civilian 
purposes. Targeting dual-use objects is legal as, so long as attacking the target offers military advantage, 
it is still a military objective. However, in line with the requirement of proportionality, the potential 
civilian cost, due to the target’s simultaneous non-military role, must be weighed against the military 
advantage the attack offers.138 
 
(1) Economic targets and the expanding battlefield 
 
Economic targets are buildings and infrastructure selected as a target by a military because their 
industrial role is central to an opposing military’s war effort. Generally, these will be dual-use targets 
because industries used in support of a war effort will very likely also support the civilian population.139 
Though Houthi rebels used drone strikes to destroy Saudi Arabian oil processing facilities in 2019,140 
there appears to be no record of conventional militaries using armed drones to affect the economies of 
insurgent groups. Nevertheless, economic targets have been hit by conventional militaries’ manned 
airstrikes while fighting ISIS. For instance, the US used an air strike to destroy a banking facility owned 
by the armed group.141 Outside the US, other advanced militaries are similarly using air strikes to 
destroy economic targets in the fight against ISIS. Statements by Francois Hollande, then President of 
France, and President of Russia Vladimir Putin affirmed that France and Russia had been using air 
strikes to target ISIS‘s petroleum industry sites.142 The UK government has attacked economic targets 
in the same manner;143 and its military manual endorses targeting electricity and refined oil production 
facilities.144 The foregoing shows drone-using militaries continue to use air strikes rather than drone 
strikes to destroy economic targets within the context of their wars against the insurgent groups. As 
such, drone warfare has not expanded the scope of economic targeting.  
 

However, the attacks upon ISIS industrial and financial sites, in the absence of a defined 
battlefield could be due to “war-sustaining” targets being one of the few objects left that can be attacked 
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to disrupt the insurgent groups. As such, it could be argued that the drone and insurgent warfare context 
has encouraged an expanded definition based on “war-sustaining” targets. Nevertheless, this does not 
hold true. Attacking economic targets has been a widespread practice long before the advent of drones’ 
ability to expand the battlefield. Industrial targets were extensively bombed during the Second World 
War,145 and this was a key part of coalition strategy in the Gulf War.146 Separately, guerrilla warfare 
thinkers endorse attacks upon economic targets. For example, Guevara encourages using sabotage in 
waging war. Primarily, he supports destroying communications infrastructure but states sabotage can 
also be used to destroy vital industries if the social cost to civilians is not too great.147  

 
Moving from military to IHL history, the aerial bombardment of economic centres has long 

been a fixture of warfare. The expansion of the battlefield through aerial bombardment during the First 
and Second World Wars was central to developing the modern principle of distinction. Pictet et al state 
there was no need for a such a principle before the First World War. They explain, outside the combat 
zone, civilians were rarely affected by hostilities. But aerial bombardment’s arrival in the First World 
War, and its development in the Second World War, changed this.148 Further, Bothe et al trace the 
history of destroying economic targets back to the destruction of Confederate cotton in the American 
Civil War. Although they state this was considered valid at the time,149 it would not be today.150 Finally, 
military manuals have referenced attacks upon war-sustaining, economic, and industrial targets back to 
the 1980s.151 Within IHL history, economic targets have been viewed as valid military objectives within 
sources stretching back to long before the modern principle of distinction’s inception.   
 
(2) Day-to-day civilian life and the expanding battlefield 
 
Moving beyond economic targets, Oeter feared drone warfare would expand the definition of military 
objectives to include broadcasting stations engaged in disseminating propaganda or the homes of 
political leadership.152 As to the former, there appears to be no known incidences of drones targeting 
broadcasting stations. However, during the Kosovo War, the headquarters and studios of Radio 
Television of Serbia (“RTS”) were bombed.153 Whether this attack  military advantage is doubtful.154 
Regardless, if drones were used to target TV stations, the attack on RTS means drone warfare would 
not be creating a novel expansion of the military objective category.  
 
 As to warfare expanding to political leader’s homes, drone strikes are used to kill high-profile 
insurgent group leaders as part of the US policy of “decapitating” insurgent groups. The theory behind 
these tactics is that the insurgent group will be destabilised as the group cannot replace their leadership 
with sufficiently experienced individuals.155 An example is the killing of Anwar Al-Awlaki by a drone 
strike while he travelled between two Yemeni provinces.156 Moreover, certainly drones are used to 
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strike civilian homes.157 But political leaders have been killed in their own homes outside of the drone 
warfare context. After all, Osama bin Laden was killed in a US special forces raid on his residential 
complex.158 Finally, killing political leaders within their homes is not new to asymmetric wars. For 
instance, during the Algerian War, FLN leader Ali la Pointe was killed, alongside seventeen civilians, 
when his house was targeted by the French.159 The situation Oeter fears occurred long before drone 
warfare.  
 

Nevertheless, a difference today is that drone wars have caused homes and buildings associated 
with non-industrial civilian life to become a central form of military objective. The Bureau of 
Investigative Journalism found domestic buildings were the most frequent target of drone strikes in 
Pakistan, comprising 61% of targets. These are not one-off strikes against high-profile individuals but 
attacks against the equivalent of foot soldiers.160 As has been explained, the US uses a process of 
“signature strikes” to kill those who have patterns of life that infer support for an enemy armed group. 
Far from being high-ranking targets, it has turned out that some individuals’ membership of armed 
groups were non-existent or debatable. For instance, thirty pine nut farm workers in Nangarhar were 
mistaken for ISIS fighters and killed in late 2019.161 In 2011, a US drone strike hit what was purportedly 
a tribal meeting to discuss a mining dispute, killing thirty-four. The targeting staff assumed this 
gathering had something to do with the Taliban. To this day, it is still unknown what the exact purpose 
of the meeting was.162 Targeting the paraphernalia of ordinary day-to-day life has become a norm in the 
context of using drones against Al Qaeda, ISIS, and the Taliban; not something reserved for targeting 
leaders.  
 
 

E. CONCLUSION 
 
As has been shown, the use of drone strikes, alongside the tactics of Al Qaeda, ISIS, and the Taliban, 
has expanded the battlefield further than ever before. Previously, counter-insurgent wars had broken 
down the battlefield to small, individual skirmishes occurring in a wide zone of operations. But drone 
warfare and the insurgent groups’ tactics have eliminated anything resembling traditional formal 
engagements, while simultaneously vastly expanding where war can occur. As to the theory that this 
should result in a further breaking down of the civilian/combatant distinction, this is largely not true. 
Most drone pilots are properly given combatant status. The use of private contractors as CIA drone 
pilots is concerning but private contractors operating in combat roles is certainly not a unique practice 
within warfare today. Insurgent fighters and, where their involvement is proximate enough, insurgent 
fighters’ supporters do blur distinction. But their practices are nothing novel when set against historical 
guerrilla tactics, even if Al Qaeda, ISIS, and the Taliban show a greater propensity to attack civilians. 
Both drone targeting practices, and the use of terror against civilians, involve expansive notions of 
combatant status but their “with us or against us” attitudes are not new to wars between insurgents and 
counterinsurgents. However, there is a new blurring of the civilian/combatant distinction that can be 
seen in CIA personnel carrying out certain support roles in relation to drone pilots. These roles properly 
should be done by combatants, just as their historical predecessor roles were in the past.  
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As to whether there has been a novel blurring of the military objective/civilian object 

distinction, wars involving the use of drones against insurgent groups have not shown an extension in 
the scope of attacking economic targets. Moreover, drone strikes have been used to the kill insurgent 
leaders within their own homes but this too has been seen in the past. Nevertheless, a new and deeply 
concerning trend is the move towards objects associated with day-to-day civilian life being widely seen 
as acceptable military objectives by drone programmes. Further, such targeting is used to target low-
ranking militants and, critically, those who turned out to be innocent civilians, rather than solely 
insurgent group leaders. Overall, the expansion of the battlefield caused by drone warfare and insurgent 
warfare in the Middle East has largely not deteriorated distinction further than before. The practices of 
the US and other advanced militaries have created the only two exceptions: on home soil, the CIA has 
civilians carrying out combatant roles; and abroad, drone-using states are growing more expansive in 
their willingness to target domestic life.  
 


