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Foreword to the First Volume by Lord Hope of Craighead 
 

I offer my warmest congratulations to those whose idea it was to institute the Edinburgh Student 

Law Review and to everyone who has been responsible for bringing this issue forward to 

publication.  It is the first student-produced law review in Scotland and only the third in the United 
Kingdom. It is fitting that the Law School at Edinburgh – a city that was in the forefront of 

publishing political reviews in the age of enlightenment – should lead the way here north of the 

border.    
 

 Ground-breaking though its publication may be in this jurisdiction, the Review follows a 
tradition that has long been established among the leading law schools in the United States.  The 

editorship of student law reviews in that country is much sought after, as is the privilege of having 

a paper accepted by them for publication. The stronger the competition for these positions, the 
higher the standard that is exhibited by those who occupy them.  It is well known that their editors 

are singled out by the Justices of the US Supreme Court and the Federal Appeals Courts when they 

are recruiting their law clerks. The reflected glory that this produces enhances in its turn the 
reputation of the reviews.  A reference to editorship of this Review will not escape notice if it appears 

on the CV of someone who is applying to be a judicial assistant to the UK Supreme Court.  But 

participation in its publication will be of benefit in so many other ways too. 
 

 This is pre-eminently a publication by and for students.  Its aim is to enhance standards of 
thinking and writing about law and to promote discussion among all those who are studying law, at 

whatever level this may be.  Law is pre-eminent among the professional disciplines in its use of 

words to convey ideas.  Thinking and writing about law is an essential part of legal training.  So too 
is the communication of ideas about law, as each generation has its part to play in the way our law 

should develop for the future.  I wish all success to those who will contribute to this project, whether 

as writers or as editors, and I look forward to the benefits that will flow from making their 
contributions available through this publication to the wider legal community.         
 

David Hope 
March 2009 
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Editorial 

It is with great pleasure that we present the third issue of the fourth volume of the Edinburgh Student 

Law Review (ESLR). We continue to owe much to both the academic faculty and professional services 

staff of the Edinburgh Law School, who have been unfailing in the support they have provided since the 

foundation of the ESLR. Special thanks must go to our Honorary Secretary, Professor Andrew Steven, 

as well as to Professor Hector MacQueen, who has written the guest article for this year’s issue, on the 

topic of illegality and unjustified enrichment. We are as ever grateful to our Honorary President, Lord 

Hope of Craighead. We are also grateful to the Edinburgh Law School for kindly funding the publication 

of this edition of the ESLR, and without whom the ESLR would not have been a success.   

We must recognise the efforts of the students who over the last decade have helped shape the 

ESLR into what it is today. It is a point of pride for us that the ESLR remains completely run by students, 

ranging from undergraduates to doctoral candidates. Over the years, countless students have dedicated 

their time and effort to its success. The ESLR provides an opportunity for students to develop a full 

range of skills in writing and editing for academic publication and we hope this has helped to prepare 

them for a future career. Whilst COVID-19 has not required our teams to work remotely this year, there 

were certainly still changes and challenges to be adjusted to, and they have done incredibly well in 

navigating these and using creative solutions where necessary. We sincerely thank them for their hard 

work and dedication. 

We aim to provide students with a forum where they can express their ideas on a diverse range 

of topics, and we have received a very broad range of submissions this year. This has enabled us to 

produce an issue which includes articles on private law, criminal law, environmental and human rights 

law, the law of technology and AI, and the law of confidentiality, with the articles also bringing other 

legal areas into their discussions. We are as always especially pleased to have received submissions 

from institutions around the UK and the world. We would like to thank all those who submitted to the 

ESLR this year and we hope that those who were not successful will consider submitting in future.  

We are very proud to have been part of the ESLR and we hope that you enjoy this edition as 

much as we have enjoyed preparing it.  

 

Matthew Cleary & Helena Wilson 

Co-Editors-in-Chief 

2021-2022 
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A. INTRODUCTION: PECL, DCFR, UPICC 
 

This paper starts from work that I carried out in the Commission on European Contract Law under the 
chairmanship of the late Ole Lando. I was the Reporter for the articles on Illegality published in the 
Commission’s Principles of European Contract Law (PECL) in 2003.1 These were ultimately 
incorporated with some important amendments in the Draft Common Frame of Reference (DCFR) 
published in 2009.2 One of the most significant adjustments was the removal of an article headed 
‘Restitution’ (the Restitution article).3 That had provided for mutual restitution of performances 
rendered under a contract now rendered ineffective by its illegality. But before granting such 
restitution a judge or arbitrator was to consider again the factors listed in a previous article as those to 
be taken into account in deciding what was to be the impact upon a contract of its being affected by 
infringement of a mandatory rule of law that however did not spell out expressly what the effect upon 
the contract so affected was to be.4 The judge or arbitrator was given the options of declaring the 
contract of full effect, some effect, or no effect, or to be subject to modification. Its decision on these 
options was to be an appropriate and proportional response to the rule infringement in question, 
having regard to all relevant circumstances but including a non-exclusive list of six factors. These 
were (1) the purpose of the rule infringed; (2) the category of persons for whose protection the rule 
existed; (3) any sanction that might be imposed under the rule infringed; (4) the seriousness of the 
infringement; (5) the intentionality of the infringement; and (6) the closeness of the relationship 
between the infringement and the contract. These same factors were thus to be used in assessing 
whether restitution should be granted after a court had already held that ineffectiveness (in whole or in 
part5) was an appropriate and proportional response to the infringement of the law. But this did not 
inevitably mean that restitution should follow; this was to be the subject of a separate inquiry. The 
Restitution article also indicated that an award of restitution might be refused to a party who knew or 
ought to have known of the illegality. 

 
The Restitution article did not go into detail about how restitution was to be effected beyond 

saying that if restitution could not be made in kind for any reason, a reasonable sum was to be paid for 
 

* Emeritus Professor of Private Law, University of Edinburgh, Scotland, UK. This piece, which first appeared in 
Peter Mankowski, Helmut Grothe and Frederick Rielander (eds), Europäisches und internationales Privatrecht: 
Festschrift für Christian von Bar zum 70. Geburtstag (C H Beck: Munich, 2022) 207-214, owes much to 
discussions with Niall Whitty. 
1 Ole Lando, Eric Clive and André Prüm (eds), Principles of European Contract Law Part III (The 
Hague/London/New York, 2003). 
2 Christian von Bar and Eric Clive (eds), Principles, Definitions and Model Rules of European Private Law: 
Draft Common Frame of Reference (DCFR), Full Edition, 6 volumes, (Munich, 2009). Unjustified enrichment 
is treated in vol. 4 of the series. 
3 PECL art. 15:104. 
4 PECL art. 15:102.  
5 PECL art. 15:103 (Partial Ineffectiveness) stated that PECL 15:104 applied with appropriate adaptations to a 
case of partial ineffectiveness. 
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the performance rendered.6 A Comment added that “Detailed application of restitutionary principles 
… is left to the applicable law of unjustified enrichment.”7 Long before the chapter on Illegality was 
published in 2003, however, it was already clear that unjustified enrichment would be a Study Group 
topic, and that Christian von Bar would be the Reporter with Stephen Swann. There was accordingly 
an opportunity to flesh out the Restitution article and indeed to treat the whole topic separately from 
the question of the effect of the illegality on the validity of the affected contract. 

 
The opportunity was taken but the approach differed from that in the Restitution article. 

Where the latter’s starting point could be seen as requiring restitution unless inappropriate and 

disproportionate, the DCFR presented illegality as a defence to an enrichment claim made after a 
contract had been found void or avoided for illegality to the extent that the reversal of the enrichment 
would contravene the policy underlying the illegality in question.8 As I have pointed out elsewhere,9 
the DCFR also departs from the PECL approach in not explicitly directing the attention of the judge 
or arbitrator to the factors which continue to be listed in the DCFR as in the PECL, for consideration 
in determining the effect upon a contract of an illegality where the relevant rule does not expressly 
prescribe what the position is to be.10 Thus denial of restitution does not have to promote the policy 
underlying the illegality, nor does it have to be appropriate and proportionate in the case 
circumstances. It seems likely, however, that a judge or arbitrator considering an enrichment claim 
under the DCFR system would have to have regard to all these matters in thinking about the policy 
underlying the illegality in question. 

 
Before moving on to the general DCFR scheme of enrichment law, it is worth noting that the 

PECL approach to illegality in general is to a large extent followed in the UNIDROIT Principles of 
International Commercial Contracts (UPICC) in a section added in its third edition in 2010. Thus, 
where a contract infringes a mandatory rule that does not expressly prescribe the effects of the 
infringement upon the contract, the parties have the right to exercise such remedies under the contract 
as are “in the circumstances reasonable”.11 While this is different language from the policy and 
structured discretion approach to be found in the PECL and the DCFR, the determination of 
reasonableness is to have regard to a list of factors which is identical to those found in the other 
instruments save that the sixth is “whether the performance of the contract necessitates the 
infringement” and a seventh is added: “the parties’ reasonable expectations”.12  

 
UPICC also contains a provision for restitution of performances rendered under the infringing 

contract, which may be granted if reasonable under the circumstances.13 Reasonableness may again be 
assessed by the “criteria” previously set out for assessing the effect of the illegality on the contract.14 
If restitution is granted, the rules set out for that in the general section on invalidity of contracts 
apply.15 Under these rules, if restitution in kind is not possible, an allowance has to be made in money 
whenever reasonable;16 but if the impossibility is due to the other party, restitution does not have to be 
made.17 The UPICC reliance on reasonableness as its lynchpin in this context is surprising, given that 
there are general doubts about “the conceptual possibility of a private instrument governing the 
application of mandatory rules”. Remaining consistent with the legislative policy and purpose of the 

 
6 PECL art. 15:104(4). 
7 PECL art. 15:104, Comment A, 224. 
8 DCFR VII.-6:103.  
9 See Hector L. MacQueen, “Illegality and Immorality in Contracts: Towards European Principles”, in: Arthur 
S. Hartkamp, Martijn Hesselink, Ewoud H. Hondius, Chantal Mak and C. Edgar du Perron (eds), Towards a 
European Civil Code (4th edn, Alphen aan den Rijn, 2011) 555 et seq, 566. 
10 DCFR II.-7:302.  
11 UPICC art. 3.3.1(2). 
12 UPICC art. 3.3.1(3). 
13 UPICC art. 3.3.2(1). 
14 UPICC art. 3.3.2(2). 
15 UPICC art. 3.3.2(3). 
16 UPICC art. 3.2.15(2).  
17 UPICC art. 3.2.15(3). 
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mandatory rule, as in the PECL and DCFR, seems a more satisfactory way of tackling this difficult 
subject if it is to be tackled at all in soft law instruments.  

 
Even if these provisions of UPICC are ˵the result of legislative competition between 

UNIDROIT and the drafters of the PECL”,18 they should not be seen as even implicitly critical of the 
DCFR’s adaptation of the PECL regime on restitution. Apart from the fact that the drafters of the 
UPICC section on illegality probably had no opportunity to consider the DCFR in their work, UPICC 
is about contracts only, and does not deal with unjustified enrichment as a separate topic. With 
particular regard to the restitutionary regime following upon a finding that a contract is illegal, it has 
been said to be ˵difficult to see substantial differences between the three model rules … The decision 

whether to grant recovery depends on policy factors, without there being a presumption for or against 
restitution.”19 While the final element in this comment may be doubted (the PECL and UPICC seem 
fairly clearly to favour restitution whereas the DCFR starts from the proposition that illegality is a 
defence to an enrichment claim), in the same source, it is also rightly said that ˵comparative research 
has shown that a unified approach to the unwinding of failed contracts is preferable.”20 We now turn 
to the DCFR on that subject. 
 
 

B. THE DCFR ON UNJUSTIFIED ENRICHMENT 
 
The DCFR is largely based on work carried out for the Unjustified Enrichment part of the Study 
Group’s Principles of European Law project.21 The latter elaborates somewhat on the general 
approach taken to the subject. As with illegality in general, the product is consciously a departure 
from any of the approaches to the subject to be found in the domestic laws of the various European 
systems. In particular it opens with a statement that it characterises as a “rule” rather than as an 
underlying or overarching principle: “A person who obtains an unjustified enrichment which is 
attributable to another’s disadvantage is obliged to that other to reverse the enrichment.”22 Further the 
next Article boldly states that “An enrichment is unjustified unless …”.23 The list of exceptions to this 
general rule includes the enriched person’s entitlement to the enrichment by virtue of a contract, 
unless the contract is void or avoided or otherwise rendered ineffective retrospectively.24 These are 
indeed amongst the possible effects of illegality upon a contract. Overall, what makes an enrichment 
unjustified under this scheme is absence of either a legal basis or the disadvantaged person’s valid 
consent rather than anything more akin to English law’s now much debated approach that enrichments 
may be retained unless an “unjust factor” points in a different direction.25  

 
The DCFR system does not make any direct reference to the Roman condictiones which 

inform the law of the modern Civilian systems and control the scope of the enrichment principle. 
Absence of basis of course connotes the condictio sine causa. But the DCFR’s exclusion of liability in 
the case where the disadvantaged person consented freely and without error to its disadvantage,26 also 
at least hints at the condictio indebiti as much as the “impaired consent” unjust factors in English law. 

 
18 Stefan Vogenauer (ed), Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC) (2nd edn, Oxford, 2015) 557 (Gilles Cuniberti). 
19 Nils Jansen and Reinhard Zimmermann (eds), Commentaries on European Contract Laws (Oxford, 2018) 
1925-6. 
20 ibid, 1927 (citing Sonja Meier, “Unwinding Failed Contracts: New European Developments”, (2017) 21 
Edinburgh LR 1). 
21 Christian von Bar and Stephen Swann (eds), Principles of European Law: Unjustified Enrichment (Munich, 
2010) (henceforth ‘PEL Unj. Enr.’). 
22 DCFR VII.-1:101; PEL Unj. Enr., Article 1:101(1). 
23 DCFR VII.-2:101(1); PEL Unj. Enr., Article 2:101(1). 
24 DCFR VII.-2:101(2); PEL Unj. Enr., Article 2:101(2). 
25 See further Elise Bant, Kit Barker and Simone Degeling (eds), Research Handbook on Unjust Enrichment and 
Restitution (Cheltenham, UK, and Northampton, MA, USA, 2020) chs 15 (Birke Häcker), 16 (Mindy Chen-
Wishart and Rory Gregson) and 17 (Andrew Burrows). 
26 DCFR VII.-2:101(1)(b); PEL Unj. Enr., Article 2:101(1)(b). 
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Further, the condictiones causa data causa non secuta (ccdcns) and ob causam finitam can both be 
detected as well as failure of consideration in the provision that an enrichment is unjustified if the 
disadvantaged person conferred it for a purpose not achieved or in an expectation not realised, the 
enriched person knowing or ought to have known the purpose or expectation and having accepted or 
could reasonably be assumed to have accepted that in such circumstances the enrichment must be 
reversed.27 

 
The condictio ob causam turpam vel iniustam causam (coctic: originally an offshoot from the 

ccdcns, which did not recognise the failure of any unlawful purpose) under which, in the language of 
the BGB §817 first sentence, the recipient accepting a performance the purpose of which was in 
violation of a statutory prohibition or public policy was bound to make restitution thereof, does not 
appear in any form in the DCFR. Nor does the qualification of the condictio found in most European 
systems, namely that the party who performs and is thereby also guilty of violation of the law or 
public policy is unable to recover (the in pari delicto rule). The DCFR is more flexible; the question is 
whether reversal of the enrichment would contravene the policy underlying the prohibition or public 
policy in general.  

 
Examples in the DCFR commentary make its approach reasonably clear.28 In the first E 

employs D as a cleaner knowing that D lacks the necessary work permit and then refuses to pay D. If 
the contract is void or avoided for its illegality, then E probably does not have a defence to D’s 

enrichment claim; the purpose of the prohibition is to protect the legitimate market for labour 
services, and allowing D’s claim to succeed is not against that. In the second example D supplies 
devices enabling drivers to detect the location of speed traps on the road and thus, while driving 
within the speed limits on affected stretches of road, to exceed them with impunity elsewhere. If both 
are aware of the latter possibility a contract between driver E and D for the purchase of such a device 
may be illegal and void. Refusing D’s claim for the value of the device if E has not paid the contract 
price supports the policy of maintaining observance of speed limits; but allowing claims on either side 
for return of the device and the price respectively would also be consistent with the policy. Finally, D 
lends E money knowing that E intends to use it to buy illegal drugs. This contract is void for illegality. 
E, although unmeritorious in his own right, has a defence against D’s enrichment claim for repayment 

of the money because in this way future lenders will be deterred from knowingly financing drug-
trafficking. 

 
 

C. ENGLISH LAW: PATEL V MIRZA 
 
In English law, the approach to questions of illegality, previously seen as a species of defence 
founded on the general unenforceability of the tainted contract and the irrecoverability of any 
performance rendered thereunder, was radically transformed by the UK Supreme Court in Patel v 
Mirza in 2015.29 The relevance of this here is that, as Birke Häcker has observed, the PECL and the 
DCFR provisions are “very similar to the … approach … in Patel v Mirza”.30 Writing in 2018, she 
continued: “[O]n the eve of ‘Brexit’, the closest national comparator in Europe to the revolutionary 
approach towards illegal contracts advocated by the DCFR may now in fact be English law(!).”31 As 
she also notes, this similarity is the result of a complex interaction between the development of the 
DCFR (and, before it, of the PECL) and the work of the English Law Commission on illegality in the 
1990s and early 2000s, which also, but quite separately, had a clear influence on the majority of the 

 
27 DCFR VII.-2:101(4); PEL Unj. Enr., Article 2:101(4). 
28 DCFR VII.-6:103 Comments; PEL Unj. Enr., Article 6:103, Comments. 
29 Patel v Mirza [2016] UKSC 42, [2017] AC 467. 
30 Birke Häcker, “The Impact of Illegality and Immorality on Contract and Restitution from a Civilian Angle”, 
in Sarah Green and Alan Bogg (eds), Illegality after Patel v Mirza (Oxford, 2018, ch 15 at 367. 
31 ibid, 368. 
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Supreme Court in Patel v Mirza.32 The case, and its deployment in subsequent cases, may therefore 
give us some idea of how the DCFR rules could turn out in practice. 

 
Patel v Mirza arose from simple facts, the legal outcome of which was agreed unanimously 

by the court. By agreement, P paid M £620,000 to use to make bets on the performance of certain 
shares, based on unlawful insider information which failed to materialise. The court held that M 
should repay P despite the illegality of their agreement. The majority of the nine Justices, led by Lord 
Toulson, based their decision on the fundamental principle that no-one should profit from their 
wrongdoing and that the law should be coherent and not self-defeating to this end. Allowing P to 
recover was consistent with the fundamental principle and the enrichment rule that no-one should be 
enriched at another’s expense. The court should always consider questions of public policy, including 
(a) the underlying purpose of the prohibition transgressed and whether that purpose will be enhanced 
by denial of the claim; (b) any other relevant public policy on which the denial of the claim may have 
an impact; and (c) whether denial of the claim would be a proportionate response to the illegality, 
bearing in mind that punishment is a matter for the criminal courts. None of these factors was 
transgressed by allowing P to recover; indeed the illegality was undone. The former rules that no 
action could arise from an illegal transaction unless the parties were not in pari delicto were over-
turned. 

 
It is worth observing that the result on the facts of Patel is contrary to that suggested by the 

third illustration in the DCFR commentary quoted above. Perhaps this is the result of a different 
emphasis, i.e. restitution is to be granted unless policy reasons militate against that, whereas under the 
DCFR it is not to be granted if reversal would contravene the policy behind the illegality. Thus Lord 
Toulson states that “a claimant, such as Mr Patel, who satisfies the ordinary requirements of a claim 
for unjust enrichment, should not be debarred from enforcing his claim by reason only of the fact that 
the money which he seeks to recover was paid for an unlawful purpose”, while Lord Neuberger 
opines that “the general rule should … be that the claimant is entitled to the return of the money 

which he has paid”.33 This is the best way to undo the illegality. Birke Häcker is led by this to suggest 
that the decision shows English law continuing to edge away from the unjust factors approach towards 
one of absence of legal basis.34 

 
Strictly approached, Patel v Mirza deals only with the availability of restitution for 

performances rendered under the illegal contract. The Supreme Court however had an early 
opportunity to confirm the overall nature of the change wrought by Patel and took it in two cases 
decided together in October 2020.35 In particular, in Stoffel & Co v Grondona, a damages claim for 
negligent breach of a contract made in furtherance of an illegal purpose was allowed, applying the 
policy considerations identified in Patel v Mirza.  

 
 

D. SCOTS LAW 
 
Little reference is made to Scots law in the national notes and commentary to the DCFR and the PEL 
Unj. Enr., and such reference as is made relies to some extent on the late W. J. Stewart’s book, Law of 
Restitution in Scotland (Edinburgh, 1992). The substance of that book, which relied heavily on the 
late Peter Birks’ early work, has been overtaken, not only by Birks’ own renunciation of his early 
work, but also by subsequent Scottish case law.36 In addition, the work of the Scottish Law 

 
32 James Lee, “Illegality, Familiarity and the Law Commission”, in Green and Bogg (n 30) ch 7. 
33 Patel v Mirza, paras 121 (Toulson) 146 (Neuberger). 
34 Häcker (n 30) at 359. 
35 Stoffel & Co v Grondona [2020] UKSC 42, [2021] AC 540; Henderson v Dorset Healthcare University NHS 
Foundation Trust [2020] UKSC 43, [2021] AC 563 (on facts, damages in tort not allowed).  
36 Especially Morgan Guaranty Trust Co of New York v Lothian Regional Council 1995 SC 151, Shilliday v 
Smith 1998 SC 725 and Dollar Land (Cumbernauld) Ltd v CIN Properties Ltd 1998 SC (HL) 90. See further 
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Commission and the juristic writings of Robin Evans-Jones and Niall Whitty have demonstrated 
conclusively that the Scots law of unjustified enrichment is based overwhelmingly upon a Civilian 
tradition and so should not be developed further on inapt analogies with English law.37 In particular, 
the “unjust factors” approach in England, associated with Birks’ early work, is inappropriate for Scots 
law, which instead follows an “absence of legal basis” model and draws on the Roman condictiones 
as illustrations of situations where enrichments fall to be reversed unless some defence applies. 
  

The Scottish national notes on DCFR VII.-6:103 (and the parallel article in the PEL Unj. 
Enr.) say that “In Scotland there is no developed rule” on the effect of illegality in unjustified 
enrichment.38 This is probably because the two leading cases on the subject are thought to be in 
conflict. In the first, Cuthbertson v Lowes,39 legislation provided that contracts for the sale of produce 
by the traditional Scotch – as opposed to Imperial – acre were to be “null and void”. In breach of the 
legislation, C sold potatoes to L by the Scotch acre. After the potatoes were delivered, the defender 
refused to pay the price arguing that the contract was null as a result of the statute. The court held that 
the purpose of the statute was to promote the policy of using Imperial measures consistently 
throughout the UK. It was not for the protection of either party. Therefore, the parties were in pari 
delicto and accordingly neither could sue for specific implement or recover damages for breach of the 
void contract. But the court went on to hold that there was no moral turpitude involved in selling 
potatoes by the Scotch as opposed to the Imperial acre. In such circumstances, the court was prepared 
to allow C to recover the market value of the potatoes for otherwise L would have been unjustifiably 
enriched. 

 
In the second case, Jamieson v Watt’s Trustee,40 wartime legislation provided that licences 

had to be obtained to engage in building works. J obtained a licence to do £40 of such work under a 
contract. In breach of the statutory regulations, he carried out £114 of work. W refused to pay the 
balance. Although the regulations did not in terms prohibit contracts as distinct from work, the 
contract was held illegal because J had, at the inception of the contract, intended to perform it in 
breach of the regulations. Accordingly, he could not sue on the contract and, relying on Cuthbertson, 
he instead sought recompense for all the work he had done. This was refused on the ground that, 
unlike the potato seller in Cuthbertson, J’s conduct in engaging in unlicensed work was a serious 
offence. The court also relied on the technicality that the contract in Cuthbertson was declared void by 
statute rather than found “illegal”, and on a distinction first suggested by the leading writer on Scots 
contract law, William Gloag, between agreements which the law does not allow to operate as 
contracts (where rights arising incidentally from performance of the agreement may be enforceable 
absent turpitude, as in Cuthbertson) and contracts contrary to law (which can never be enforced and 
into which category Jamieson fell).41 

 
The distinction has long been criticised.42 Evans-Jones however provided a much more 

constructive approach when he pointed out that early Scots law had received the coctic before being 

 
Hector L. MacQueen, “Peter Birks and Scots Enrichment Law”, in Andrew Burrows and Lord Rodger of 
Earlsferry (eds), Mapping the Law: Essays in Memory of Peter Birks (Oxford, 2006) ch 21. 
37 Scottish Law Commission Discussion Papers Nos 95 (1993) 99 and 100 (1996) and Report No 169 (1999); 
Robin Evans-Jones, Unjustified Enrichment: Enrichment by Deliberate Conferral: Condictio (Edinburgh, 
2003); Niall R. Whitty, Stair Memorial Encyclopaedia Reissue Unjustified Enrichment (Edinburgh, 2021). See 
also Martin A. Hogg, Obligations (2nd edn, Edinburgh, 2006) ch 4; Hector L. MacQueen and Lord Eassie (eds), 
Gloag & Henderson The Law of Scotland (15th edn, Edinburgh, 2022) ch 24. 
38 4 DCFR at 4172(8); PEL Unj. Enr., at 516(9).  
39 Cuthbertson v Lowes (1870) 8 M 1073. 
40 Jamieson v Watt’s Trustee 1950 SC 265. 
41 William M. Gloag, The Law of Contract (2nd edn, W. Green & Son, Edinburgh, 1929) at 550 (citing Mogul 
SS Co. v Macgregor [1892] AC 25, 39). 
42 Laura J. Macgregor, “Illegal Contracts and Unjustified Enrichment”, (2000) 4 Edinburgh LR 19; Hector L. 
MacQueen and Alfred Cockrell, “Illegal Contracts”, in Reinhard Zimmermann, Danie Visser and Kenneth G. C. 
Reid (eds), Mixed Legal Systems in Comparative Perspective: Property and Obligations in Scotland and South 
Africa (Oxford, 2004) ch 6; Whitty (n 37) para 483. 
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overtaken, first by the condictio sine causa, then by English influences in the later nineteenth and 
earlier twentieth centuries – a “double transmission” of influences, as he put it.43 In Evans-Jones’ 

view, Cuthbertson reflected the earlier Civilian view of the law in which enrichment recovery in 
respect of a performance that was either illegal or immoral was in principle allowable so long as the 
party making the claim was either not morally reprehensible (in turpitudinem) in being involved in the 
transaction, or at least not equally morally reprehensible (in pari delicto) with the other party. This is 
consistent with the absence of basis/legal ground approach to unjustified enrichment.44 Jamieson on 
the other hand was clearly the product of the English influence that in principle illegality meant no 
enrichment recovery, subject to limited exceptions such as the in pari delicto rule. Applying more 
Civilian thinking to the case, the reason for denying J recovery was his personal blameworthiness in 
acting to perform an agreement which he knew required a licence (since he obtained one), the terms 
of which he then knowingly exceeded.45  

 
Whitty accepts Evans-Jones’ analysis but goes on to consider the impact of the Supreme 

Court’s decision in Patel v Mirza, which seems so far to have been received in the Scottish courts, but 
without much discussion or analysis.46 He characterises the Patel test as “wide, open-textured [and] 
discretionary”.47 He argues that an important effect of the decision is to deprive Jamieson of authority 
in so far as the case relied on the pre-Patel understanding of English law. There remains the question 
whether Patel v Mirza should also apply to the Cuthbertson v Lowes regime. Unlike Patel, 
Cuthbertson is not simply about illegality as a defence to enrichment claims; it shows illegality as a 
cause of action in unjustified enrichment subject to a turpitude defence. Therefore, “it would seem 
highly desirable to lay down a prima facie rule of recovery applying in cases where (apart from the 
taint of illegality) the elements of unjustified enrichment exist.”48 As Whitty observes, however, the 
concept of turpitude is unlikely to overcome the modern judiciary’s reluctance to make moral, as 

distinct from legal, judgments. Moreover, an alternative approach based on “equity”, advocated by 
some,49 might not be much more attractive as well as failing to take explicit account of the policy 
considerations underpinning this whole area of law.50 Whitty accordingly concludes that “since so 
many enactments apply on both sides of the [Anglo-Scottish] border there is advantage in adopting the 
same regime in Scotland as elsewhere in the United Kingdom. These considerations probably 
outweigh any disadvantage.”51 This approach would seem to be capable of judicial implementation 
should occasion arise.  

 
 

E. CONCLUSION 
 
English and (probably) Scots law now provide a testbed for the policy-based approach to questions of 
illegality and unjustified enrichment found in the DCFR. This suggests, however, that the DCFR’s 

approach of making illegality primarily a defence to an enrichment claim is inappropriate. A more 
coherent approach would be to make the sole focus of any defence whether or not retention of the 
enrichment is contrary to the policy of the law infringed, rather than starting from the position that 
reversal of the enrichment must not be so contrary. Otherwise, it is submitted that in principle 

 
43 Evans-Jones (n 37) para 5.03. 
44 ibid, para 5.39. 
45 See ibid, paras 5.16-5.49. 
46 See D Geddes (Contractors) Ltd v Neil Johnson Health and Safety Services Ltd [2017] CSOH 42; Advocate-
General for Scotland v Galbraith Trawlers Ltd [2021] SAC (Civ) 15; 2021 SLT (Sh Ct) 211; Travers v City of 
Edinburgh Council [2021] SC EDIN 52. For other discussion of where Patel leaves Scots law now, see Obiora 
Ezike and John MacLeod, “Restitution under an Illegal Contract: A Scots Law Perspective on Patel v Mirza”, 
(2018) 26 European Review of Private Law 273.  
47 Whitty (n 37) para 373. 
48 ibid, para 428. 
49 E.g. Hector L. MacQueen and Joe Thomson, Contract Law in Scotland (5th edn, Edinburgh, 2020), para 8.20.  
50 Whitty (n 37) paras 385, 386. 
51 ibid, para 428 (although on possible disadvantages see Whitty’s “From Rules to Discretion: Changes in the 
Fabric of Scots Private Law”, (2003) 7 Edinburgh LR 281). 
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enriching performances rendered under an illegal contract should be reversible, whether under the 
general enrichment regime (by renewal of the coctic in Scotland, most likely, or extension of the 
ccdcns) or, perhaps, the unified restitutionary regime for failed contracts in general proposed in the 
Jansen/Zimmermann Commentary on European Contract Laws.52  

 
52 Jansen/Zimmermann (n 2) at 1391 et seq (especially at 1398-9) and 1927. For the ccdcns in Scotland see 
Evans-Jones (n 37) ch 4; Whitty (n 37) ch 6 and para 378. 
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A. INTRODUCTION 
 
The way in which the Scottish legal system handles Family Law cases involving children raises 
strong and conflicting views… it may be time for a wholesale review, focused as much on how 

the law is applied, and the mechanism used to resolve disputes, as on what the law says.1 
 
For over twenty-five years, part 1 of the Children (Scotland) Act 19952  was the footing on which 

children’s rights were realised in Scottish courts. The core principle contained within the Act provided 

 
* First-year Graduate LLB student at the University of Edinburgh.  
1  Post-Legislative Scrutiny of the Family Law (Scotland) Act 2006, published 17 March 2016 “Concluding 
Comments and Observations” (para 89), available at 
https://archive2021.parliament.scot/S4_JusticeCommittee/Reports/JS042016R06.pdf. 
2 The Children (Scotland) Act 1995, hereinafter “the 1995 Act”. 
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that, with regard to the welfare and non-intervention principle,3  courts should generally take account 
of children’s views.4  Yet with no clarification as to how or when child participation should be endorsed, 
its realisation was largely dependent on courts’ understandings of capacity and welfare.  
 

At the time of enactment, the 1995 Act was considered significant in advancing children’s rights. 

It replicated three fundamental rights afforded to children in a succinct fashion,5  creating little 
ambiguity as to the priority of the courts. However, in light of legal attitudes toward children’s views 

advancing in practice6  and increased international pressure,7  it soon became apparent that this principle 
– and the Act from which it was enshrined – was in need of reform.  

 
Galvanised by the United Nations Convention on the Rights of the Child,8 the Scottish Government 

began a review into the effectiveness of part 1 of the 1995 Act and connected areas of practice.9  
Emerging evidence from academics, institutions and children alike highlighted indisputable concerns 
regarding the current mechanisms used to protect children’s rights.10  Particularly contentious issues 
surrounded the mechanisms used to obtain a child’s view,11  the absence of a feedback loop to inform 
children of outcomes,12  and the dearth of infrastructure to formalise child participation in any real 
way.13 
 

The announcement of the Children (Scotland) Bill14  allowed for a fundamental rethink regarding 
the implementation of children’s rights in Scotland. The bill’s policy objectives committed to placing 

children’s interests at the heart of proceedings, and enhancing the voice of children by assuring 

compliance with the principles of the UNCRC.15  Furthermore, Scottish Ministers gave assurances that 

 
3 The 1995 Act (n 2) s11(7)(a) details both the welfare and non-intervention principle. 
4 The 1995 Act (n 2) s11(7)(b)(i) children’s views should be ascertained insofar as is “practicable”. 
5 Note arts 3, 16 and 12 of the United Nation Convention on the Rights of the Child replicated in the 1995 Act 
(n 2) s11(7). 
6 Case law was increasingly acknowledging the importance of child participation: see Shields v Shields [2002] 
SC 256, S v S [2012] Fam LR 32. See more recently  G v G [2015] SCLR 1, S v A [2015] GWD 13-222. 
7 The Committee on the Rights of the Child published concluding observations to the UK Government’s fifth 
periodic report outlining the need for judicial reform in relation to arts 3 and 12. Accessed at 
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhskHOj6VpDS%2F
%2FJqg2Jxb9gncnUyUgbnuttBweOlylfyYPkBbwffitW2JurgBRuMMxZqnGgerUdpjxij3uZ0bjQBOLNTNvQ9f
UIEOvA5LtW0GL.  
8 The United Nations Convention on the Rights of the Child, as opened for signature, ratification and accession 
by general assembly 44/25 in November 1989, hereinafter “the UNCRC”. Accessed at 
https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf.  
9 Review of Part 1 of the Children (Scotland) Act 1995 and creation of a family justice modernisation strategy, 
“Analysis of consultation findings”, accessed at 
https://www.gov.scot/binaries/content/documents/govscot/publications/consultation-analysis/2019/05/analysis-
consultation-responses-consultation-review-children-scotland-act-1995/documents/review-part-1-children-
scotland-act-1995-creation-family-justice-modernisation-strategy-analysis-consultation-responses-final-
report/review-part-1-children-scotland-act-1995-creation-family-justice-modernisation-strategy-analysis-
consultation-responses-final-report/govscot%3Adocument/review-part-1-children-scotland-act-1995-creation-
family-justice-modernisation-strategy-analysis-consultation-responses-final-report.pdf.  
10 Review of Part 1 of the 1995 Act (n 9) conducted a main survey with a variety of organisations and legal 
professionals and a young persons’ survey where most children were under 16. 
11 Review of Part 1 of the 1995 Act (n 9) showed 54% of respondents to the main consultation felt a recast to 
training for Child Welfare Reporters was needed as a matter of urgency (para 3.4). 
12 Review of Part 1 of the 1995 Act (n 9) all respondents felt court decisions should be explained to a child by 
various mechanisms (para 3.3). 
13 See consultation response to the 1995 Act (n 11) in relation to child welfare reporters (para 3.4). 
14 The Children (Scotland) Bill 2020, as introduced on 2 September 2019, available at 
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/children-scotland-bill/introduced/children-
scotland-bill-as-introduced-corrected.pdf. 
15 Policy Memorandum Children (Scotland) Bill outlines the bill’s policy objectives on page one, available at 
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/children-scotland-bill/introduced/policy-
memorandum-children-scotland-bill.pdf. 
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existing legislation would be amended to preserve children’s rights to the highest standard and 

unambiguously mirror the values of the UNCRC.16  After a year of parliamentary scrutiny, the Children 
(Scotland) Act was passed in August 2020.17  The Act recasts the way children’s views are included in 

decision making and the relevant factors in determining a child’s interests. 
 

This article will assess the extent to which the 2020 Act may achieve its policy objectives by 
enhancing the state of children’s rights in Scotland in relation to child welfare. Throughout this enquiry, 

two broad questions will be considered: 
 

1. Are the shortcomings in relation a child’s right to have their welfare needs prioritised by the court 
under the 1995 Act adequately amended in the 2020 Act and are they likely to be successful in practice? 
 

2. To what extent does the 2020 Act endorse the spirit of the UNCRC by complying with the best 
guidance on welfare? 
 

This article will take a Public International Law approach to assessing Scots Law in this area. In 
light of the Scottish Government’s commitment to assure compliance with the UNCRC, a pinnacle 

standard of implementation for art 3 will be outlined in part 1. Part 2 will identify the key shortcomings 
of the law at present in relation to welfare as a means to then assess the scope of the 2020 Act in 
amending these issues in part 3 of this article. By analysing the likely implications of the statutory 
revisions introduced by the Act, it will be concluded that the welfare provisions contained in the 2020 
Act are fundamentally different from the standard envisaged by the UNCRC. Therefore, it is doubtful 
that the 2020 Act will alleviate the known shortcomings of welfare in Scotland in any real way. 
 
 

B. THE SPIRIT OF THE UNCRC  
 
The Scottish Government is explicit in its commitment to incorporate the UNCRC into domestic law.18  
This commitment was reinforced in the 2019-2020 Government programme, which stated legislation 
to this effect will be delivered within the parliamentary session.19  Indeed, this commitment was 
substantiated  by the proposal of the UNCRC (Incorporation) (Scotland) Bill in March 2021.20 The bill 
was struck down by the UK Supreme Court on the basis that it imposed obligations on UK Ministers 
which span beyond the competence of the Scottish Parliament.21 Nevertheless, the establishment of a 
gold standard base for implementation of the UNCRC throughout Scots law and policy has been assured 
by the Scottish Parliament.22   

 
16 N Hogg, “2020 and beyond: children’s rights in Scotland” (2020) Law Society of Scotland, available at 
https://www.lawscot.org.uk/members/journal/issues/vol-65-issue-01/2020-and-beyond-childrens-rights-in-
scotland/. 
17 The Children (Scotland) Act 2020, hereinafter “the Act” or “the 2020 Act”. 
18 L A Barnes, “Balancing the rights of parents and children, overview and analysis of the current provisions and 
proposed reforms to the Children (Scotland) Act 1995, part 1” (2019) Report for the Scottish Parliament’s 

Justice Committee, available at 
https://www.parliament.scot/S5_JusticeCommittee/Inquiries/Balancing_the_Rights_of_Parents_and_Children_
Reportv2.pdf. 
19 Scottish Gov report, “Protecting Scotland’s future: The Government’s programme for Scotland 2019-2020” 
(2019), available at https://www.gov.scot/publications/protecting-scotlands-future-governments-programme-
scotland-2019-20/. 
20 United Nations Convention on the Rights of the Child (Incorporation) (Scotland) Bill, available at 
https://www.parliament.scot/bills-and-laws/bills/united-nations-convention-on-the-rights-of-the-child-
incorporation-scotland-bill.  
21 Reference by the Attorney General and the Advocate General for Scotland - United Nations Convention on 
the Rights of the Child (Incorporation) (Scotland) Bill [2021] UKSC 42. 
22 Progressing the human rights of children in Scotland: an action plan 2018-2020 progress report (2019), 
available at progressing-human-rights-children-scotland-action-plan-2018-2021-progress-report-2019%20.pdf. 
See ministerial foreword “...deliver the gold standard for Scotland within devolved matters”.  
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(1) The relevance of the UNCRC in Scots law  
 
The ultimate goal of the UNCRC is to encourage full implementation of the treaty by member states.23 
According to the convention’s governing body,24  incorporation is the highest benchmark for 
implementation, however extensive measures both within and beyond the legal environment are 
essential to achieve effective implementation.25  With this in mind, it is fundamental that substantive 
legislation embeds a thorough understanding of its requirements in the interests of justice. Thus, the 
Scottish Government must assure that all legislation endorses the spirit of the UNCRC. Endorsement 
may be achieved by taking account of the UN Committee on the Rights of the Child’s general comments 

as well as awareness of relevant international case law. 
 
(2) The UNCRC and its core principles 
 
The UNCRC is considered as the footing on which all children’s rights exist today. The most widely 

ratified treaty in existence, the convention sets a benchmark for how all state parties should respect the 
rights of children.26  Accordingly, the Convention contains 54 articles which set out the fundamental 
rights that every child is entitled to enjoy freely and without limitation.27  The convention’s main 

objective is to support state parties in their pursuit of ensuring the holistic development of children both 
as individuals and collectively within their borders.28  State parties must have regard to all potential 
measures that could enhance implementation.29  Thus, this obligation stretches to assure and monitor 
the prevalence of children’s rights embedded within social, healthcare and educational services that 

directly or indirectly effect children in any substantial way.30  In this regard, virtually all legislation and 
policy should mirror the values of the UNCRC. 
 

The UN Committee on the Rights of the Child stresses that each enshrined article contributes to the 
universal nature of children’s rights,31  and that no distinction should be made between any two rights 
in terms of justiciability.32  Yet the Committee have underlined four core principles which embody the 
treaty as a whole and are fundamental to understanding its true purpose.33  Accordingly, states should 
have particular regard to a child’s right to survival,34  freedom from discrimination, 35 freedom to 

 
23 UNCRC art 4 “State parties shall take all appropriate measures for implementation”. See also The UN 
Committee on the Rights of the Child General Comment No.5 (2003) on general measures of implementation. 
Available at 4538834f11%20.pdf. 
24 The UN Committee on the Rights of the Child, hereinafter “the committee”. 
25   UNCRC General Comment No.5 (n 21) welcomes incorporation by all member states, noting incorporation 
does not avoid the need to ensure compliance of all domestic law (para 20). 
26 L A Barnes, “A child is, after all, a child: ascertaining the ability of children to express views in family 
proceedings” (2008) Scots Law Times 121. 
27 Full document of UNCRC available at https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf.  
28 UNCRC General Comment No.14 on the right of the child to have his best interests taken as a primary 
consideration provides that states must develop a rights-based approach, engaging all actors to secure the 
holistic development of the child in complying with the UNCRCs core principles (para 4), available at  
https://www2.ohchr.org/English/bodies/crc/docs/GC/CRC_C_GC_14_ENG.pdf.  
29 UNCRC art 4 “state parties must take “appropriate legislative, administrative, and other measures” for 

implementation of the rights contained.  
30 UNICEF Forres academy rights respecting school, “Article 4 of UNCRC” (2015), available at 
https://blogs.glowscotland.org.uk/my/forresrrs/2015/03/14/article-4-of-uncrc/.  
31 UNCRC General Comment No.14 (n 29) reiterates the universal, indivisible, interdependent and interrelated 
nature of all children’s rights (para 16(a)). 
32 Children and Young People’s Commissioner, consultation response: incorporation of the United Nations 
Convention on the Rights of the Child into Scots law, introduction, available at 
https://cypcs.org.uk/incorporation/consultation-response-incorporation-of-the-uncrc-into-scots-law/.   
33 The Committee’s General Comment No.5 (2003) on the general measures of implementation of the 
Convention on the Rights of the Child (para 12). 
34 UNCRC art 6, Inherent right to life, survival and development. 
35 UNCRC art 2(2), state parties shall take all measures to ensure the child is protected against all forms of 
discrimination. 
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express a view36  and to have their best interests assessed and treated as a primary consideration of the 
courts. Upholding these core rights is a  fundamental requirement for threshold compatibility with the 
UNCRC37  and failure to promote implementation in these areas would amount to a conspicuous failure 
on the conduct of state parties. 
 
(3)  UNCRC guidance on art 3 (best interests)  
 
Preserving the best interests of children is a core principle within the UNCRC. Enshrined in art 3, the 
best interests of any child must be assessed and treated as a primary consideration in decision making. 
The obligation relates to all actions that could either directly or indirectly effect any child and must be 
both appropriately integrated and consistently applied in the domestic jurisdiction of state parties.38  The 
primacy of best interests must be firmly embedded in all legislation, policy and resources, with active 
steps taken to quash any negative perceptions that could impede the full realisation of the right.39  In 
achieving this aim, it is recommended that states disseminate the most relevant guidance on art 3 to 
institutions, legal professionals and children themselves.40  If a conflict of interests arises with other 
right-holders, the child’s interests must have high priority in decision making.41  This is not to say the 
rights of other relevant persons need be discarded in the pursuit of implementing art 3. The committee 
stresses that art 3 does not exist independently, and all other rights must be given due consideration in 
decision making.42  Accordingly, children should be entitled to legal representation and a guardian to 
promote their right to participate in any welfare assessment, when there is a potential conflict between 
the parties in the decision.43  In short, states must keep the obligation to respect, protect and fulfil every 
child’s right in the forefront of law and policy in order to fully implement art 3. 
 
(4) Best interests as a primary consideration 
 
The UN Committee on the Rights of the Child states that welfare44  “shall be a primary consideration” 

in all actions that both directly concern and broadly impact children.45  As clarified by the committee, 
the inclusion of shall be leaves room for no discretion as to whether children’s welfare should be 

ascribed weighting in accordance with the term primary.46  The best interests principle predates the 
convention at international level, with its roots in the UN declaration on the rights of the child, which 
declares best interests as the paramount consideration.47  The UNCRC updating the international 
benchmark on child welfare shows an effort to amend welfare considerations to be a high ranking factor 
as opposed to the highest ranking factor. The UNCRC reserves paramountcy only in severe cases which 
result in drastic change to the child’s life.48  This may be attributed to the convention’s understanding 

that all children’s rights are interdependent and that a “best-interests” determination ignorant of any 
other right is unacceptable.49   
 
 
 

 
36 UNCRC art 12 – A child’s right to be heard in all proceedings. 
37 Barnes (n 18) 12. 
38 UNCRC General Comment No.14 (n 29) para 14 (a), para 12 (b-c). 
39 UNCRC General Comment No.14 (n 29) para 15 (h) requires states to combat all negative attitudes that could 
hinder the full realisation of art 3. 
40  UNCRC General Comment No.14 (n 29) para 100. 
41 UNCRC General Comment No.14 (n 29) para 39. 
42 UNCRC General Comment No.14 (n 29) outlines the inextricable links between art 3 para 1 and art 12 para 
43. 
43 UNCRC General Comment No.14 (n 29) para 96. 
44 Note the terms “welfare” and “best-interests” are used interchangeably throughout. 
45 UNCRC General Comment No.14 (n 29) para 19. 
46 UNCRC General Comment No.14 (n 29) para 36. 
47 Declaration of the rights of the Child (1959) UN Doc A/4354, Principle 2 “paramountcy of best-interests”. 
48 Note the UNCRC declares a child’s best interests the paramount consideration in respect of adoption (Art 21). 
49 Reference to best interests is expressly made in arts 9, 10, 18, 20, 21 and 37. 
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(5) The statutory checklist  
 

Amongst the biggest areas for debate within the UNCRC is how to determine a child’s best interests. 

Keen to retain flexibility in decision making, the Committee on the Rights of the Child stresses that any 
relevant factor can be included in the determination, so long as the reasoning is justified and all other 
factors are accounted for.50  Given “relevant” factors are generally the same between children,51 the 
Committee deem it useful for states to draft a non-exhaustive, non-hierarchical list of elements that 
could be considered in a best interests assessment.52  The committee considers certain themes to be of 
particular significance in the establishment of a welfare checklist, namely participation, preservation of 
family relations, consideration of a child’s vulnerability, and a child’s absolute right to both education 

and healthcare.53    
 
(6) UN Committee recommendations to Scottish Government 
 
Aided by the UK Government’s fifth periodic report on compliance,54  the UNCRC Committee recently 
issued guidance to the Scottish Government on how to better implement its principles.55  The committee 
expressed concern regarding the lack of meaningful implementation in relation to matters of child 
welfare, noting that a child’s right to have their welfare needs prioritised by the courts is still not 

reflected in all legislative and policy matters.56  
 

The committee reiterated the importance of ensuring that art 3 was consistently applied throughout 
Scots Law.  The creation of a list of best interests criteria was recommended in achieving this aim.57   
 
 

C. THE STATE OF CHILD WELFARE IN SCOTLAND 
 
(1) Child welfare as governed under the 1995 Act 
 
Section 11 of the 1995 Act is the primary governing legislation of child welfare in Scotland. It provides 
that courts must treat the welfare of the child as the paramount  consideration in family law 
proceedings.58  As enacted, the Act provides that the welfare principle should operate in accordance 
with a three-part “test” which includes both the notion of minimalist  intervention by the state in a 
child’s life59  and the child’s right to express a view where practicable.60  Yet ultimately, considerations 
of welfare must take precedence in every instance. To this effect, the court is under no obligation to 
acknowledge any children’s right in the welfare determination if to do so could reasonably be 

considered as detrimental to the child interests. Fears of  inducing a mechanical approach to decision 
making prevented the establishment of statutory guidance as to what may constitute a child’s welfare 

or how the assessment should be undertaken.61  Yet it soon became apparent that under this system, 

 
50 UNCRC General Comment No.14 (n 29) para 50. 
51 UNCRC General Comment No.14 (n 29) para 48. 
52 UNCRC General Comment No.14 (n 29) para 50. 
53 UNCRC General Comment No.14 (n 28) “elements to be taken into account when assessing a child’s best 

interests” paras 52- 79. 
54 The UK Government, “Fifth Periodic report of the Government of the United Kingdom of Great Britain and 
Northern Ireland on implementation of the UNCRC”. 
55 The UN committee on the rights of the child, “Concluding observations of the fifth periodic report of the 
United Kingdom of Great Britain and Northern Ireland” (July 2016). 
56 The UNCRC concluding observations (n 58) para 26, para 30 (a)(d). 
57 The UNCRC concluding observations (n 58) para 27 (b). 
58 The 1995 Act (n 2) s11(7)(a). See also s7(5) and s22 for duty to treat child’s welfare with paramountcy 

imposed on a child’s appointed guardian and, in the case of looked after children, local authorities. 
59 The 1995 Act (n 2) s11(7)(a) “non-intervention” principle provides no order should be made unless the courts 
believe that to make such an order is likely to directly benefit the child. 
60 The 1995 Act (n 2) s11(7)(b) (i). 
61 Scottish Law Commission, “Report on Family Law” (Scot Law Com No 135, 1992) paras 5.20-5.23. 
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children were not adequately protected from domestic abuse and in turn, two factors were inserted that 
must be considered in the welfare determination.62  Courts must now have particular regard to the need 
to protect the child from abuse and the ability of both the alleged abuser or other persons acquiring 
parental responsibilities to carry out their caregiving duties toward the child as a result of the abuse.63   
Additionally, the court must consider the appropriateness of granting an order that requires adults to co-
operate in relation to matters which affect the child.64  This three-part “test” taken together with the 
abuse provisions are often referred to as a “partial welfare checklist” and has been the subject of 
academic scrutiny.65   
 
(2) The welfare principle: international  compliance and known shortcomings  
 
The ascribed weighting of paramountcy in accordance with welfare is a longstanding principle in Scots 
Law and is deeply embedded in court practice.66  Nevertheless, its failure to comply with the UNCRC 
benchmark is conspicuous. Whilst the paramountcy principle has not been explicitly condemned by the 
Committee, it is apparent that the treaty’s governing body would never promote a system whereby one 

right could be discarded in pursuit of another.67  To this effect, it has been suggested that to ascribe 
welfare with paramountcy may serve to legitimise paternalistic decision making in the name of the 
child’s interests.68  Indeed, elevating welfare above all else also elevates it above a child’s right to 

express a view.  This is particularly evident in contact cases, whereby children’s views are often 

dispensed with in pursuit of efficient resolutions which are believed to be in the child’s interests.69  The 
1995 Act does allow children to be heard, yet any substantial acknowledgement of a child’s view is 

ultimately dependent on whether the court deems that to allow the child to participate is likely to 
coincide with their best interests. As a result, the realisation of child participation relies on almost 
unbridled court discretion and  has resulted in the voices of vulnerable children being overlooked. This 
is particularly concerning in light of the committees view that a legal structure whereby all children are 
consistently heard is fundamental to any welfare assessment.70  Barnes71  identifies three groups of 
children that are particularly susceptible to this notion: 
 
(a) The manipulated child 
If the court deem it likely a child’s views are not authentic, they will generally be given very little 
weight in decision making.72  Indeed, If a judge suspects that a child’s views have been manipulated by 

adults, they are likely to favour more measurable factors in pursuit of the child’s interests.73  Conversely, 
a child’s views are more likely to be influential in decision making if they appear authentic and it is 

apparent that the child “knows her own mind”.74  With welfare being the most important consideration 
for the courts, it may be presumed that a child’s views are manipulated on the basis of little evidence, 

as it would be a safer bet to dispense with a child’s potentially unauthentic view than risk an outcome 

 
62 Justice Committee, “Post-Legislative Scrutiny of the Family Law (Scotland) Act 2006” (2016) para 76, 
available at https://archive2021.parliament.scot/S4_JusticeCommittee/Reports/JS042016R06.pdf, accessed 25 
March 2021.  
63 The 1995 Act (n 2) s11 (7B)(a-d). 
64 The 1995 Act (n 2) s11 (7D). 
65 Sutherland (n 87) 96. 
66 White v White [2001] SC 89 at [14] and M v M [2012] SLT 428 both reiterate the fundamentality of ascribing 
the notion of welfare with paramount in complying with the 1995 Act. 
67 Note interdependency is continually reiterated as a fundamental component of children’s rights (n 32). 
68 M Little, “Does the best interests principle silence the voice of the child in Scots law: an analysis of a child's 
right to participate in contact order proceedings where there is a prior history of domestic abuse” (2019) 3 
Edinburgh Student L Rev 66, 71. 
69 Note in B v G [2012] UKSC 21 at [21] the court was scathing about the unnecessary contact proceedings 
which were deemed “inimical” to the welfare of the child. See also Hall v Hall [2014] GWD 26-521 at [13]. 
70 The UNCRC concluding observations (n 75) para 31 (a-d). 
71 Barnes (n 27). 
72 Barnes (n 27) 124. 
73 Ellis v Ellis [2003] Fam LR 77.  
74 H v H [2010] SLT 395 [31], G v G [2015] SCLR 1 [28]. 
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that could compromise their welfare.75  Indeed, leading authority indicates that granting an order which 
directly opposes a child’s view in cases of suspected manipulation is the preferable outcome when the 

long-term interests of the child are at stake.76 Whilst long-term decision making is generally 
commendable, this could create a dynamic whereby as children become more experienced in expressing 
their views, such views are considered as unauthentic or the product of parental coercion.77  Courts 
should always show caution when manipulation is suspected, yet it is interesting to consider the 
potential that treating welfare as a primary consideration may have in encouraging the courts to consider 
the authenticity of a child’s views at length as opposed to discarding them in pursuit of an elevated 

welfare assessment.  
 
(b) The young child  
Young children are amongst those most susceptible to the dismissal of their participation rights.  Courts 
are often considered too institutionalised for young children.78  Thus, mechanisms are often used to 
endorse participation which avoid a child’s direct presence in court. Despite being amongst the most 

common ways to incorporate a child’s view, the dispersion rate of F9 forms is conspicuously low.79  
Lengthy considerations into the cognitive impact of child participation are commonplace,  and the 
failure to ascertain the views of a young child in pursuit of their welfare needs has been considered an 
insignificant lapse in court discretion.80   
 
(c) The child with contrasting views  
Research has shown that the views of children are more influential in decision making if they coincide 
with the decision makers preconceived ideas of welfare.81  Recent trends in case law have indicated that 
children’s views are more likely to be influential in decision making if they are contained within court-
ordered reports that clearly reflect the paramountcy principle and provide expert recommendations on 
the likely implications of the view expressed. 82 Indeed, a child’s view is often perceived to be 

unauthentic if it does not favour the most diplomatic outcome or fails to aid the judge in decision 
making.83  If the judiciary are selectively listening to children’s views when they align with their own 

presumptions as to what furthers the child’s welfare, any commitment to respecting the international 

standard on child welfare can be little more than tokenistic. 
 
(3) The statutory checklist: international compliance and known shortcomings  
 
The notion of child welfare has been said to have something of a Janus-like quality.84  Its flexibility 
allows for solutions that are tailored to suit the circumstances unique to each child, yet with this 
flexibility comes a degree of indeterminacy. Nevertheless, the notion of a welfare checklist is 
notoriously contentious. Inadequacies throughout the drafting process can risk the creation of an 
unbalanced list that disproportionately reflects societal norms, risking discrimination against those who 

 
75 E v W [2014] GWD 26-514 [11]. 
76 J v J [2004] Fam LR 20. 
77 Morrison (n 26) 32 see also K Faulkner, “Presentation and representation: youth participation in ongoing 
public decision-making projects” (2009) 16(1) Childhood, 89. 
78 E K M Tisdall, “Subjects with agency? Children’s participation in family law proceedings” (2016) 38 (4) 
Journal of Social Welfare and Family Law 362, 376. 
79   K Mckay, “The treatment of the views of children in private law child contact disputes where there is a 
history of domestic abuse” (2012) notes that in 2013, only 17% of children were send F9 forms and less than 30 
forms were returned to the court, available at 
https://era.ed.ac.uk/bitstream/handle/1842/6557/briefing%2065.pdf;jsessi, accessed 27 March 2021. 
80 Stewart v Stewart [2007] SC 451. 
81   D Archard and M Skivenes, “Balancing a child’s best interests and a child’s views” (2009) 17(1) The 
International Journal of Children’s Rights 1,5. 
82 Q v P [2016] FAM LR 54, R  v R [2012] GWD 39-765, CAM v HM [2012] GWD 28-576, H v H [2016] SAC 
(Civ) 12. 
83 S Holt, “A voice or a choice? Children’s views on participating in decisions about post-separation contact 
with domestically abusive fathers” (2018) 40(4) Journal of Social Welfare and Family Law 459, 462.  
84 Sutherland (n 66) 2. 
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do not conform.85  With this being said, an intelligible list of factors for the court to consider in the 
welfare determination has the potential to minimise the drawbacks of the principle whilst retaining its 
virtues.   
 

Yet Scots Law finds itself in a unique position whereby the enforced “partial” checklist 
highlights two important issues, yet fails to acknowledge an abundance of factors that could be of 
greater value to a determination.86  Indeed, the shortcomings of the current statutory checklist were laid 
to bare in the 2016 Justice Committee Scrutiny of the Family Law (Scotland) Act.87  It was noted that 
the abuse provisions contained within the Act were disorderly and represented an incomplete welfare 
checklist.88  It has also been noted that the Act’s definition of abuse is somewhat circuitous.89  To this 
effect, one may question whether defining abuse in this context adds an additional layer of complexity 
to the already challenging task of identifying domestic abuse in family proceedings.  
 

The co-operation provision contained within the Act has also been condemned.  Imposing a 
duty on courts to consider the appropriateness of granting an order that requires the co-operation of 
adults may be an attempt to endorse various UNCRC principles, yet inadvertently rewards intransigence 
by allowing an un-cooperative parent to prevent the court from granting an order which would otherwise 
be in the child’s interests.90  Instead, the focus should be on devising an order with mechanisms enforced 
to promote civil relations between a child’s caregivers.91  The application of the provision is limited to 
those who acquire parental responsibilities in relation to the child and the child’s biological parents.92  
Whilst maintaining contact with a parent is generally considered conducive to the child’s welfare,  its 

potential to be interpreted as a shared parenting presumption is problematic from a human rights 
perspective. Furthermore, the failure to provide clarity as to what may constitute adult co-operation or 
how the conduct of adults should be monitored has not gone unnoticed.93   
 

It is evident that these statutory factors are susceptible to undesirable outcomes, yet their 
practical implications remain largely unknown.94  Both provisions have been scarcely referenced in 
court,95   and there is a dearth of evidence to suggest whether they have made children any safer.96  Thus, 
it cannot be said how often these factors are genuinely considered by courts in the welfare decision. 
This may be afforded to the discrepancies in outcomes between civil and criminal cases involving 
alleged abuse.97  The remark of one commentator during the legislative scrutiny summarises the present 
state of the statutory checklist well: 
 

There have been very few judicial discussions of the provision. I can understand people who argue 
that the provision promised more than it delivered… yet if we look carefully at the wording, we can 

see that it did not actually promise much.98   
 
 

 
85 Sutherland (n 66) 4. 
86 The 1995 Act (n 2) s11(7)(b) and 11(7B) broadly replicate the UNCRC requirement to assure participation 
and consideration toward a child’s potential vulnerability. 
87 Post-Legislative Scrutiny (n 1). 
88 Post-Legislative Scrutiny (n 1) para 66. 
89 R v R [2010] Fam LR 123. 
90 E Sutherland, Child and Family Law (2nd edn, Thomson 2009) 446. 
91 K Norrie, The Law Relating to Parent and Child in Scotland (3rd edn, W Green 2013) 336. 
92 The 1995 Act (n 2) S11 (7E). 
93   Barnes (n 18) 33 “Does the term ‘co-operation’ refer to the ability or desire for adults to co-operate?”. 
94 Post-Legislative Scrutiny (n 1) para 69. 
95 Woods v Pryce [2019] SLT 115, R v R [2010] Fam LR 123, Treasure v McGrath [2006] Fam LR 100. 
96 Post-Legislative Scrutiny report (n 1) concluding observations (para 86). 
97 Scottish Parliament research on the Bill undertaken by Sarah Harvie Clark “The Children (Scotland) Bill” 
(2019) 20 notes objective to further align outcomes in criminal and civil proceedings, available at https://sp-bpr-
en-prod-cdnep.azureedge.net/published/2019/11/21/The-Children--Scotland--Bill-1/SB%2019-75.pdf. 
98 Post Legislative Scrutiny report (n 1) para 65 observations by Professor Kenneth Norrie. 
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D. THE CHILDREN (SCOTLAND) ACT 2020 
 

(1) The 2020 Act: efforts to endorse the UNCRC throughout drafting 
 
It is fair to say that the 2020 Act was drafted in a time where the requirement to endorse the principles 
of the UNCRC was very much the driving force of the Scottish judiciary.99  Indeed, the bill was 
introduced alongside an impact assessment whereby the Act’s compatibility with the principles of the 

UNCRC was considered at length.100  External research was also undertaken to consider the bill’s 

compatibility with human rights generally, with particular reference to the principles of the UNCRC.101  
It was concluded that whilst the legislation was satisfactory from a broad human rights perspective, 
there were indisputable failings in its compatibility with the known standard on children’s rights. In 

turn, numerous recommendations were proposed by the Justice Committee that suggested the bill be 
redrafted to adequately mirror the values of art 3.102  The Scottish Government did consider the 
appropriateness of revising the provision, yet ultimately rejected this recommendation.103  In turn, the 
revised state of child welfare is problematic from a children’s rights perspective. 

 
(2) The new state of child welfare in Scotland 
 
The 2020 Act repeals the partial statutory checklist, re-enacting it in part through the revised section 
11ZA. Sections 1(4), 16 and 30 of the Act gel together to establish a revised list of statutory factors that 
the courts must consider when making a welfare decision.104  A new non-intervention presumption is 
inserted by the Act and is afforded its own subsection distinct from the paramountcy principle.105  The 
duty for courts to have regard to a child’s views is repealed from the list, and afforded for elsewhere in 

the Act.106  The provisions relating to abuse are broadly replicated from the pre-existing legislation, 
with only minor changes to the wording. In defining abuse, the Act broadens the notion of “threatening 
conduct” to include an abuser’s unwelcomed presence in any particular area of relevance, as opposed 
to a specific location whereby the abuser was barred from entering.107  Likewise, the court need not 
refer to the impact that a specific instance of abuse may have on the child’s interests in the welfare 

decision and can interpret the provision more broadly.108  The duty to consider the appropriateness of 
an order which requires the co-operation of two or more persons in relation to the child was re-enacted 
during the second stage of drafting.109 There was some debate as to whether the definition of relevant 
persons that may be required to co-operate should remain in the Act. Yet it was ultimately decided the 
definition would be removed to enhance judicial scrutiny of the provision and prevent the exploitation 
of contact arrangements by abusers through arrangements with extended family.110  The Act also inserts 
two additional factors for the courts to consider when undertaking a welfare assessment. Courts must 

 
99 Scot Gov 2019-20 report (n 19) see also children’s rights progress report (n 20). 
100 Children’s rights and wellbeing impact assessment on the Children (Scotland) Bill (2019). 
101 Academic review undertaken by Dr LA B Macfarlane (n 18). 
102 Stage 1 report on the Children (Scotland) Bill, 7th report (2020) para 261. 
103 Children (Scotland) Bill Response by the Scottish Government to the stage 1 report by the Justice 
Committee’ (2020) paras 57-66 available at 
https://archive2021.parliament.scot/S5_JusticeCommittee/Inquiries/20200521SGResponseChildrenBill_Stage1r
eport.pdf.  
104 The 2020 Act (n 17) s11ZA. 
105 The 2020 Act (n 17) s11ZA(2). 
106 The 2020 Act (n 17) s11ZB outlines revised state of child participation. 
107 The 2020 Act (n 17) s11ZA (4)(b) in defining conduct. 
108 The 2020 Act (n 17) s11ZA (4)(b) removes the requirement for courts to consider the potential impact of 
“such” abuse as already determined. 
109 The 2020 Act (n 17) S11ZA (3)(e). See initial inclusion in Children (Scotland) Bill as amended at stage 2. 
Available at https://www.parliament.scot/-/media/files/legislation/bills/current-bills/children-scotland-bill/stage-
-2/children-scotland-bill-as-amended-at-stage-2.pdf.  
110 Rationale for the amendment 11 at stage 3 of proceedings found at “Debate on proposed amendments 
transcript” (August 2020), available at https://www.parliament.scot/bills-and-laws/bills/children-scotland-
bill#target4. 
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now have particular regard to the effect that an order may have on the involvement of both a child’s 

parents in the upbringing of the child and the child’s important relations with other people.111  The final 
reform to the checklist involves the requirement for courts to be actively aware of the risks of prejudice 
that  lengthy proceedings may have on the interests of the child.112 Although not explicitly contained 
within the statutory list, this provision received overwhelming support  and must be remembered in the 
granting of any court order and can thus be considered an additional welfare factor.113   
 
(3) The new checklist: a rights-based approach? 

 
Due to the unprecedented insertions made by the Act, it is difficult to predict how the courts will apply 
the new statutory list in practice. However, an evaluation of the checklist in relation to its impartiality 
and accessibility, two components that are thought to be fundamental to a rights-based checklist,  is 
useful in considering the revised state of welfare in Scotland. 
 
(a) Impartiality  
The impartiality of the new statutory checklist can be assessed by considering both the factors contained 
within the list itself and its implications from a broader children’s rights perspective. Whilst it is difficult 

to predict how courts may ascribe weight to each new factor within the list, the amendments made to 
the existing provisions are somewhat contentious. The Act provides that the term “abuse” need not be 
considered in relation to any particular instance, and should be interpreted more broadly. It was 
recommended by several abuse charities that the definition of abuse be refined to acknowledge the 
significance of both coercive control and manipulation in family cases, in accordance with a pre-existing 
statutory definition of domestic abuse.114  Whilst the Scottish Government initially committed to 
considering this reform, 115 no subsequent effort was made to align both definitions. Whilst the 
allowance for courts to determine “threatening conduct” as an abusers presence in any particular 
location of relevance may go some way in achieving this aim, the discrepancies between both 
definitions are conspicuous. Drafters did consider inserting a provision which requires courts to 
acknowledge any relevant criminal proceedings on behalf of an alleged abuser in the welfare decision, 
yet ultimately no such insertion appears in the Act.   
 

In short, the Act does very little to enhance the flawed interpretation of abuse as defined by its 
predecessor. Indeed, one could argue that the revised abuse provision provides less clarity than its 
predecessor in regard to how abuse should be interpreted by courts. By effectively releasing the 
obligation to assure that abuse is understood to be a result of an alleged abusers specific conduct, the 
Act creates distance between a child’s welfare needs and the actions of an potentially abusive 
caregiver.116  Whilst the safety of the child must be the rationale for all decision making in cases of 
abuse, these liberations could also work against an alleged abuser who in the interests of justice deserves 
some adjudication upon the validity of any accusation.  
 

The Act provides that each welfare factor must be read in accordance with the presumption that 
the state should not interfere in a child’s life unless to do so poses an explicit advantage to the child. 

Although a technical point, the potential implications of this insertion are far reaching. Indeed, 
presumptions have been said to legitimise decision making based on unspecified expert knowledge at 
the expense of an individualistic assessment.117  To this effect, it is feared that a no-order presumption 

 
111 The 2020 Act (n 17) s16 inserts ss (f)(i)-(ii) to S11ZA. 
112 The 2020 Act (n 17) s30 inserts ss(2A) to S11ZA. 
113 Review of Part 1 of the 1995 Act: consultation findings (n 9) para 11.2.1 58% of respondents voted in favour 
of a provision specifying that delayed proceedings are detrimental to child’s welfare. 
114 Stage 1 Report on the Children (Scotland) Bill (n 142) para 137 “recommendation raised by Scottish 
Women’s Aid” that the 1995 Act definition of abuse be revised to align with domestic abuse as defined by 
S1(1)-(3) and 2 (1)-(4) of the Domestic Abuse (Scotland) Act 2018. 
115 Scottish Government response to Stage 1 Report on the Children (Scotland) Bill (n 143) para 73. 
116   Barnes (n 18) 60. 
117 J Herring, “The welfare principle and the children act: Presumably it’s about welfare?” (2014) 36 (1) Journal 
of Social Welfare and Family Law 14. 
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when read in conjunction with the duty to consider the appropriates of an order that requires adult co-
operation may serve as a two- tiered barrier which disproportionately discourages legal involvement.118   
 

The statutory factors introduced by the Act are commendable from a broad human rights 
perspective. Indeed, requiring the courts to consider the impact that an order may have on a child’s 

parents is favourable as it acknowledges the substantive role that a child’s parents have in assuring the 

realisation of their rights. Furthermore, any consideration toward the interests of a child’s parents  must 

occur in light of what will benefit the child’s upbringing.119  Whilst this insertion poses no apparent risk 
to the child’s interests, there has been great debate as to whether a child’s relationship with other specific 

family members should be acknowledged in the Act. This conflict was neatly settled by requiring a 
child’s important relationships with other people be considered by the courts. What may constitute an 
important relation and with whom the relationship involves is left entirely to the discretion of the judge. 
This is a positive step as it ensures that there is no pressure to promote a child’s relations with any 

particular individual and that a child’s view in favour of any relation is not unduly elevated in the 
welfare decision.120   
 

Whilst the Act ensures that no one factor is afforded undue weight in the welfare decision, the 
revised list is wholly incompatible with the international standard on children’s rights. Indeed, the list 
contains a dearth of substantive best interests factors as recommended by the Committee on the Rights 
of the Child. With the exception of the need to protect a child from abuse and the importance of 
maintaining family relations, no international factor appears throughout the amended section 11ZA. 
This discrepancy was highlighted in early stages of drafting, whereby it was recommended that Section 
11ZA be redrafted to assure compliance with the components of art 3. Yet this suggestion was promptly 
rejected on the basis that this revision was not required to ensure compliance as the terms 
“paramountcy” and “abuse” would likely be interpreted to include any other substantive factor.121  It 
was also noted that courts are likely already taking most substantive factors into account in general 
practice.122  Whilst the absence of any substantive factor is disheartening from a children’s rights 

perspective, perhaps most problematic is the failure to acknowledge a child’s right to participate in the 

welfare decision. The rationale for this decision is that participation is afforded for elsewhere, yet the 
absence of an obligation to consider, or at least acknowledge a child’s right to participate when 
adjudicating upon their welfare is conspicuous. In light of the pre-existing tensions between welfare 
and participation, it is doubtful that this amendment could in any way bridge the gap. Furthermore, the 
courts requirement to promote expeditious proceedings in the welfare decision may provide rationale 
for dispensing with a child’s view. Whilst this notion was already prevalent in leading case law, its 

statutory inclusion will indisputably formalise its application in the welfare decision. This is not to say 
that the Act should take no notice of the potential harm imposed by lengthy proceedings, rather that the 
list should include a subsection that requires courts to “ensure the components of S11ZB are met 
wherever possible” or something of the like to avoid this potential conflict. 
 
(b) Accessibility  
The new statutory list is ungainly in terms of layout. Whilst most factors explicitly appear within 
S11ZA, three insertions are accounted for elsewhere in the Act. Whilst it is presumed that each factor 
will be grouped together to form a concise list by the legislative editorial team in due course, the Act is 
currently cumbersome to read. It was recommended that the provisions on abuse and adult co-operation 

 
118 New Non-Intervention presumption reiterates position of Barnes (n 18) 33. 
119 The 2020 Act (n 17) S 16(f)(i). 
120 Transcript for proposed amendments at stage 3 (n 133) rationale for including s 11ZA(f)(ii) is to assure all 
children’s views are treated equally in decision making. 
121 Scottish Gov response to stage 1 Justice Committee report (n 143) paras 61-64. 
122 Children (Scotland) Bill: Policy Memorandum published by Scottish Parliament on Bill as introduced (2019) 
para 148 provides rationale for not including statutory factors such as age, sex and background of child is that 
courts will already be taking this into account in welfare decision. https://www.parliament.scot/-
/media/files/legislation/bills/current-bills/children-scotland-bill/introduced/policy-memorandum-children-
scotland-bill.pdf Accessed 1 April 2021. 
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be condensed into a single subsection to assure that both factors are read collectively,123  yet was 
ultimately rejected on the premise that condensing substantive factors may make the law less 
accessible.124  On this rationale, it is unclear why the two substantive factors introduced by the Act are 
condensed into one subsection in the welfare list.125  Whilst it has been assured that the legislation will 
be simplified within court-issued documents in due course,126  a succinct list contained within the 
primary legislation that clearly outlines every factor relevant to the welfare decision can only be 
advantageous for those trying to access the law. 
 
 

E. CONCLUSION 
 
This article has provided an insight into the key shortcomings associated with child welfare  as governed 
under the 1995 Act. In light of an ineffective welfare list whose implications remain largely unknown, 
child welfare is realised in Scottish courts on the basis of unbridled court discretion. Whilst this allows 
for individualised decision making, the requirement to ensure that a child’s welfare needs are fulfilled 

as a matter of paramount importance has resulted in children’s views being overlooked on the basis that 
to ascertain a child’s view may risk their welfare.  

The antidote to this uncertainty lies in the creation of an impartial welfare list which both 
endorses the virtues of clarity whilst retaining the importance of flexibility. Yet in this respect, the 2020 
Act falls short. The revised state of welfare in Scotland is problematic from a children’s rights 

perspective for three main reasons: 
 

Lack of substantive international welfare factors: The revised welfare list endorses almost none 
of the factors envisaged by the Committee on the Rights of the Child. Yet perhaps most contentious is 
its failure to ensure that when considering a child’s welfare, courts must have particular regard to the 
revised S11ZB. Whilst as a matter of practice this may well happen, this absence is conspicuous and 
cannot be commended from a human rights perspective. Thus, it is unlikely that the 2020 Act will 
alleviate the known tensions existent between welfare and participation. 
 

Failure to recast the circuitous definition of abuse: Despite the known shortcomings of the abuse 
provisions, the Act does very little to provide courts with the clarity required to adjudicate upon the 
revised S11ZA(3).  Aligning the 1995 Act with understandings of abuse afforded for elsewhere may 
have provided courts with the guidance required to cast this provision into the thoughts of decision 
makers. 
 

A non-intervention presumption: Elevating the no-order provision from an established principle 
to a legal presumption will ultimately serve as a barrier to those trying to overcome that presumption. 
It is feared that this revision could initiate distance between court proceedings and the interests of 
children in need of legal assistance. 
 

 
123 Stage 1 Report by Justice Committee (n 142) para 264. 
124 Scottish Gov response to stage 1 Justice Committee report (n 143) para 74. 
125 The 2020 Act (n 17) S16(2) inserts S(f)(i)-(ii) to the revised welfare checklist, requiring courts to consider 
both the effect that an order may have on a child’s parents and their important relations with others respectively 
126 Scottish Gov response to stage 1 Justice Committee report (n 143) para 24 in explaining how the bill will be 
simplified and become accessible to members of the public. 
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In 2020, more people have been displaced due to climate change than due to conflict. International Law 
does not hold a satisfactory response at present: Climate Refugees face a “Protection Gap”, being 
excluded from the Geneva Convention and the mandate of the UNHCR. This article evaluates, if 
Climate Refugees can expect protection by Human Rights, specifically the European Convention on 
Human Rights (ECHR). It will firstly assess if a claim for Humanitarian Protection would be 
substantiated based on the responsibility of Western states for climate change. Since this meets 
difficulties especially concerning the territorial applicability (ratione loci) of the ECHR, as well as 
problems demonstrating causality between severe weather and the behaviour of a specific state, the 
principle of non- refoulement is assessed as an alternative way of temporary protection. Due to its high 
threshold of exceptional circumstance, this does not constitute a sufficient alternative. To avoid another 
humanitarian crisis at Europe’s borders, proactive measures are necessary, possibly as a protocol to 
UNFCCC.  

 
 

A. INTRODUCTION 
 
Since the first IPCC report in 1990, the international community has been aware the greatest impact of 
climate change will be on human migration.1 Today we see evidence that this prediction was accurate: 
In 2020, for the first time more people have been displaced by climate change than by conflict.2 Climate 
change can render regions inhabitable after severe weather events such as droughts and storms, it can 
exacerbate tensions in conflict regions or cause essential resources like freshwater to be scarce. In North 
African countries for example, water capacity will be halved by 2050, leaving many people especially 
in rural areas cut off from this essential resource, rendering migration within the region or to Europe a 
survival strategy.3  
 

 
* Currently studying at the University of Edinburgh for her LLM in International Law, where she focusses on 
Human Rights and Environmental Law. She holds a law degree from the University of Heidelberg, Germany, 
from which she graduated in 2021. During her studies in Germany, she has been specialising in Asylum and 
Refugee Law by working at a local law firm, as well as by volunteering with the student law clinic and Non-
Governmental Organisations, for example in Moria Refugee Camp on Lesvos, Greece. 
1 S Atapattu, Human Rights Approaches to Climate Change (Routledge 2016) 155. 
2 L Millan Lombrana, “In 2020, more people displaced by extreme climate than by conflict” 25 May 2021, 
available at https://www.aljazeera.com/economy/2021/5/25/bbin-2020-more-people-displaced-by-extreme-
climate-than-conflict. 
3 G Al-Otaibi, “Facts about the Water Crisis in the Arab World” 19 Mar 2015, World Bank Blog, available at 
https://blogs.worldbank.org/arabvoices/numbers-facts-about-water-crisis-arab-world. 
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Currently, the international legal system is ill-equipped to deal with people fleeing the adverse 
consequences of climate change, such as droughts, floods, or rising sea-levels. There is neither legal 
recognition nor a common term for the phenomenon, leading to a “protection gap”.4 In this article, the 
term “climate refugees” will be used, since it accurately emphasizes the aspect of force in fleeing the 
adverse effects of climate change.5 It also furthers distinction from the term “economic migrant”, which 
is entirely inappropriate to describe the circumstances but is the legal category Climate Refugees 
currently fall under. 

 
The European Convention on Human Rights (ECHR) offers the guarantee of basic human rights 

once refugees arrive in a Member State. It does not however include an explicit obligation to host 
refugees or grant asylum. If such an obligation can be deducted from the ECHR in any way will be 
examined in the following paragraphs. After illustrating the scale of the issue factually as well as legally, 
it will firstly be examined whether a hypothetical claim for Humanitarian Protection could be based on 
the fact that Western European States are the main drivers for climate change and therefore have 
responsibility for adverse effects of climate change causing human rights infringements. Due to its 
extraterritorial context, such a claim will meet certain difficulties. Furthermore, the demonstration of a 
causal nexus between state behaviour and human right infringement by severe weather events seems 
close to impossible. Therefore, protection by non-refoulement, the obligation not to remove, will be 
examined as a subsidiary minimum standard of protection. Having a very high threshold and only 
granting protection in exceptional circumstances, other options of protection will be assessed at the end 
of this article. 
 
 

B. SCALING THE ISSUE 
 
Notwithstanding the early recognition by the IPCC in 1990, the issue has not yet been comprehensively 
recognized, neither by the international community nor by the UN.6 Notably, estimates of the urgency 
of the problem vary: some predict as many as 1 billion people by 2050, while others hold significantly 
lower estimates and point out that most displacement will be internal.7 Nevertheless, a retrospective 
approach can shed light on possible future developments: In 2020, 55 million people have been 
displaced due to climate change, a record high.8 With current emissions not sufficiently decreasing to 
reduce global warming, the numbers of internally displaced people will rise, which will multiply 
tensions in host countries.9 Furthermore, extreme weather events such as droughts, heatwaves and 
storms are more likely, leading to food insecurity and malnutrition.10 UNDP predicted an additional 600 
million people to face malnutrition due to climate change worldwide.11 Furthermore, global warming 

 
4 S Atapattu, Human Rights Approaches to Climate Change (Routledge 2016) 95, 156 ff, 163; S Atapattu, “A 
New Category of Refugees? Climate Refugees and a Gaping Hole in International Law” in S Behrman and A 
Kent (eds), “Climate Refugees” – Beyond the Legal Impasse? (Routledge 2018) 36. 
5 S Atapattu, Human Rights Approaches to Climate Change (Routledge 2016) 162. 
6 S Atapattu, Human Rights Approaches to Climate Change (Routledge 2016) 74, 161; UNHCR Mandate only 
addresses political refugees, available at https://www.unhcr.org/protection/basic/526a22cb6/mandate-high-
commissioner-refugees-office.html. 
7 S Atapattu, Human Rights Approaches to Climate Change (Routledge 2016) 71; J Henley, “Climate Change 
could displace 1.2 bn people by 2050” 09 Sept 2020, available at 
https://www.theguardian.com/environment/2020/sep/09/climate-crisis-could-displace-12bn-people-by-2050-
report-warns. 
8 L Millan Lombrana, “In 2020, more people displaced by extreme climate than by conflict” 25 May 2021 
available at https://www.aljazeera.com/economy/2021/5/25/bbin-2020-more-people-displaced-by-extreme-
climate-than-conflict. 
9 “Threat Multiplier”, see J van der Vliet, “‘Climate Refugees’ – a Mapping Exercise”, in S Behrman and A 
Kent (eds), “Climate Refugees” – Beyond the Legal Impasse? (Routledge 2018) 18. 
10 S Atapattu, Human Rights Approaches to Climate Change (Routledge 2016) 76. 
11 Human Development Report 2008, Fighting Climate Change: Human Solidarity in a Divided World, 27 
available at http://hdr.undp.org/en/content/human-development-report-20078.  
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reduces access to freshwater, impeding agriculture, on which many depend.12 This exposure will 
exponentially affect African communities that simultaneously show low capacities of local adaption.13 
As internal migration to urban areas increases and competition for employment rises, international 
migration to Europe is an attractive adaption strategy. An increased influx in refugees from the African 
continent can be expected.  
 

Nevertheless, the International Legal System is ill-equipped to offer relief. The fundamental 
document addressing the protection of refugees, the 1951 Geneva Convention Relating to the Status of 
Refugees (hereinafter: Geneva Convention), does not cover Climate Refugees. Refugees are defined as 
individuals suffering from state persecution due to enumerated criteria. The home state in the Global 
South will have little to do with the adverse effects of climate change, not to mention that stretching the 
term “persecution” to include climate change will go beyond admissible interpretation. Furthermore, 
the specific context as an instrument to address political refugees during the Second World War needs 
to be taken into consideration.14 Extracting the regulations from its background and applying it to 
entirely different circumstances will violate the sovereign will of member states. A renegotiation of the 
Convention is necessary, for which there is little political will at present.15 

 
Other international legal documents such as the Universal Declaration of Human Rights also 

prove unhelpful. Although the UDHR includes a right to seek asylum, there is no corresponding duty 
to grant it.16 Without any other international protection mechanisms applicable to transnationally 
displaced persons, climate refugees currently are considered “economic migrants” and therefore enjoy 
the same protection as somebody voluntarily migrating to Europe for a lucrative promotion.17 
Considering that Climate Refugees have left their home countries because of emissions by countries 
they seek protection in, this does not seem adequate. Not only political notions of “climate justice”, but 
also principles of international environmental law, like the “Polluter Pays” principle, demand increased 
effort in protecting climate refugees.18  
 
 

C. PROTECTION UNDER THE ECHR 
 
Grand hopes therefore lay on the ECHR, one of the most successful human rights frameworks to this 
day. As a community with shared understanding of justice, an obligation to protect persons that have 
experienced severe human rights violations due to climate change is superficially conceivable.  
In the following, the probability of success of a claim to Humanitarian Protection based on European 
States being main contributors to climate change (by emitting greenhouse gases and by omitting 
sufficient mitigation of climate change) will be evaluated. Although the ECtHR has to date only 
assigned financial compensation as a consequence of violation, protection as “just satisfaction”, Art. 41 

 
12 Institute of Development Studies, Climate Change and stability in North Africa, 04 Dec 2017, 3  available at 
https://www.ids.ac.uk/publications/climate-change-and-stability-in-north-africa/; World Bank Report, Climate 
Change and Migration – Evidence from the Middle East and North Africa, 2014, 17. 
13 World Bank Report, Climate Change and Migration – Evidence from the Middle East and North Africa, 2014, 
17. 
14 S Atapattu, Human Rights Approaches to Climate Change (Routledge 2016) 173. 
15 S Behrman and  A Kent, “Overcoming the Legal Impasse – Setting the Scene”, in S Behrman and A Kent 
(eds), “Climate Refugees” – Beyond the Legal Impasse? (Routledge 2018) 5. 
16 S Atapattu, “Climate change and displacement: protecting ‘Climate Refugees’ within a framework of human 
rights and justice” (2020) 1 JHRE 86 at 93. 
17 S Atapattu, “Climate change and displacement: protecting ‘Climate Refugees’ within a framework of human 
rights and justice” (2020) 1 JHRE 86 at 90. “Economic migrants” are only allowed to stay in some European 
countries under the strict requirement of being financially self-reliant, see for example Germany’s Skilled 

Workers Act, available at https://fachkraefteeinwanderungsgesetz.de/. 
18 J van der Vliet, “‘Climate Refugees’ – a Mapping Exercise”, in S Behrman and A Kent (eds), “Climate 
Refugees” – Beyond the Legal Impasse? (Routledge 2018) 19. 
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ECHR, seems at least conceivable if the applicant has lost their home due to climate change.19 
Subsidiarily, an applicant might claim that the return to their country of origin contradicts human rights, 
applying for protection due to the general human rights principle of non-refoulement.20  
 
(1) Protection by humanitarian protection  
 
Humanitarian Protection has in the past been granted in cases of severe human rights violations by 
private actors or indiscriminate violence, like in the case of Syrian refugees. It has to date not been 
granted due to natural occurrences; nevertheless, since climate change can severely impact the ability 
to lead a dignified life, it does not seem entirely out of scope. 
 
(a) Applicability of the ECHR, Arts. 1 and 34  
Before considering such protection however, the ECHR needs to be applicable to the case. Especially 
difficult to establish here will be the territorial applicability, ratione loci, since cases of climate refugees 
show extraterritorial aspects. The infringement takes place in the country of origin, therefore outside 
the Convention, while the omission to sufficiently mitigate climate change is conducted within the 
Member State’s jurisdiction. According to the ECtHR, jurisdictional competence is to be considered 
“primarily territorial”.21 Only in exceptional cases, where the state has “effective control” over the 
individual, extraterritorial application can be considered.22 In cases of climate refugees, the respondent 
state never had physical control over the applicant nor over the emergence of concrete extreme weather 
events. More accurately, specific severe weather events are results of a complex chain of physical 
reactions, that are uncontrollable to Member States. The emission of greenhouse gases in Europe does 
therefore not establish such a link. 
 

The cases shows similarity to the “prohibition of transboundary harm” in general International 
Environmental Law.23 The human rights system however is focussed on individual harm and individual 
responsibility, which does not allow a transfer of this principle. Nevertheless, in a globalised world with 
new means to infringe on rights from a far (via electronic data surveillance, drone attacks or emissions), 
rigid bond between physical control and human rights protection seems out of date. Formally, the only 
requirement to enjoy human rights is humanity, not a specific location at the time of the violation. Some 
authors therefore argue that the “effective control” requirement is inadequate and will hinder adaptation 
of the ECHR to contemporary issues.24 A solution could be to argue that not the place of the violation, 
but the place of the action is decisive.25 Without further restrictive criteria however, this would lead to 
unlimited jurisdiction, which will not be accepted by the Member States.26 Ratione loci can therefore 
currently not yet be established for cases involving climate refugees. 
 
 
 

 
19 In EU Law “Subsidiary Protection”, see Art. 15 Directive 2011/95/EU of the European Parliament and the 
Council; e.g. granted to Syrian nationals, see also S Atapattu, “A New Category of Refugees? Climate Refugees 
and a Gaping Hole in International Law” in S Behrman and A Kent (eds), “Climate Refugees” – Beyond the 
Legal Impasse? (Routledge 2018) 41. 
20 Art 33 (1) Geneva Convention. 
21 ECHR Bankovic v Belgium, 12,12.2001, para 59. 
22 ECHR Al-Skeini and others v United Kingdom, 07.07.2011, para 131, 132. 
23 Trail Smelter Arbitration, 16.04.1938, 1965 available at https://legal.un.org/riaa/cases/vol_III/1905-1982.pdf; 
ICJ Pulp Mills Case, 20.04.2010, para 101. 
24 H Duffy and L Maxwell, “People v Arctic Oil before Supreme Court of Norway – What’s at stake for human 

rights protection in the climate crisis?” EJIL Talk! 13 Nov 2020 available at https://www.ejiltalk.org/people-v-
arctic-oil-before-supreme-court-of-norway-whats-at-stake-for-human-rights-protection-in-the-climate-crisis/. 
25 ibid. 
26 ECHR M.N. and others v Belgium, 05.05.2020 para 123; J Sandvig, P Dawson and M Tjelmeland, “Can the 
ECHR Encompass the Transnational and Intertemporal Dimensions of Climate Harm?” EJIL Talk! 23 June 
2021 available at https://www.ejiltalk.org/can-the-echr-encompass-the-transnational-and-intertemporal-
dimensions-of-climate-harm/. 
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(b) Infringement of the right  
During climate disasters and displacement, the right to life, Art. 2, and the right to private and family 
life, Art. 8, can be affected.27 Both articles include a positive obligation to protect individuals from all 
forms of infringements and can therefore be violated by omission.28  
 

Omission to not install sufficient safeguards to mitigate climate change is only then a violation 
of the Convention, if the risk of serious harm was foreseeable (risk threshold), the state knew or ought 
to have known about it (knowledge) and has failed to adopt appropriate measures to prevent the harm 
(due diligence).29 Knowledge about the serious risk to countries in the Global South cannot reasonably 
be denied, at least not since the latest IPCC report.30 Experts around the world reiterated the need for 
urgent action and warned of the severe consequences of climate change.31 Furthermore, due diligence 
obligations as concretized by obligations of the Paris Agreement, have not satisfactorily been fulfilled.32 
The ECHR cannot demand the impossible to immediately stop climate change,33 but neglecting other 
legal commitments addressing the issue can be considered a due diligence violation.  
 

Far more difficult is the demonstration of the causal nexus between not fulfilling the positive 
obligations and infringing on right. If a responsibility to protect climate refugees should originate 
directly from the ECHR, a causal connection between the omission and the concrete violation needs to 
be established.  
 

At this point, nobody can reasonably doubt that climate change is caused by greenhouse gases 
that are emitted overwhelmingly in the Global North.34 The entire African continent only accounts for 
around 2% of carbon dioxide emissions, Europe accounts for almost 20%.35 These emissions make 
extreme weather more likely, which has been again clarified by the IPCC report.36 Nevertheless, due to 
complex interrelations, a connection between a specific extreme weather event and emissions of a 
certain country has not been achieved yet. A nexus strong enough to assign specific responsibility is 
not possible at this point. Some authors therefore consider human rights to be inadequate to react to 
challenges of climate change, similar to the considerations made in the context of State Responsibility.37  
 

However, immense improvements in scientific capabilities already allow with significant 
certainty the prognosis of certain extreme weather events like extreme perspiration in Western Europe 

 
27 M Scott, “Natural Disasters, Climate Change, and Non-Refoulement: What Scope for Resisting Expulsion 
under Articles 3 and 8 under the European Convention on Human Rights?” (2014) 26 IJRL 404 at 418. 
28 William Schabas, The ECHR – A Commentary (OUP 2015) 126, 367. 
29 According to the “Osman Rule”; see also H Duffy and L Maxwell, “People v Arctic Oil before Supreme 
Court of Norway – What’s at stake for human rights protection in the climate crisis?” EJIL Talk! 13 Nov 2020 
available at https://www.ejiltalk.org/people-v-arctic-oil-before-supreme-court-of-norway-whats-at-stake-for-
human-rights-protection-in-the-climate-crisis/. 
30 IPCC Report 2021, 9 para A.3.5, 15-16 para B.2 available at 
https://www.ipcc.ch/report/ar6/wg1/downloads/report/IPCC_AR6_WGI_SPM_final.pdf. 
31 See only UN Press Release 09 Aug 2021, “Code Red for Human Driven Global Heating” available at 
https://news.un.org/en/story/2021/08/1097362. 
32 UNFCC Press Release, 26 Feb 2021, available at https://unfccc.int/news/climate-commitments-not-on-track-
to-meet-paris-agreement-goals-as-ndc-synthesis-report-is-published.   
33 According to general legal principle ultra posse nemo obligatur. 
34 M Scott, “Natural Disasters, Climate Change, and Non-Refoulement: What Scope for Resisting Expulsion 
under Articles 3 and 8 under the European Convention on Human Rights?” (2014) 26 IJRL 404 at 423. 
35 UNFCC Fact Sheet on Climate Change - Africa, available at 
https://unfccc.int/files/press/backgrounders/application/pdf/factsheet_africa.pdf; United States Environmental 
Protection Agency, 2017 available at https://www.epa.gov/ghgemissions/global-greenhouse-gas-emissions-data. 
36 IPCC Report 2021, 9 para A.3.5, 15-16 para B.2 available at 
https://www.ipcc.ch/report/ar6/wg1/downloads/report/IPCC_AR6_WGI_SPM_final.pdf. 
37 S Behrman and A Kent, “Overcoming the Legal Impasse – Setting the Scene”, in S Behrman and A Kent 
(eds), “Climate Refugees” – Beyond the Legal Impasse? (Routledge 2018) 5. 

26



 

in the summer months.38 With rapidly increasing global warming and heightened scientific efforts, the 
predictability of such events will increase as well. As climate change evolves – most likely to a much 
warmer climate as current developments suggest – science might be able to establish an almost 
monocausal link between human action and a certain weather event. Waiting until this point in time, 
however, could defeat the purpose of waiting: Remedial action might already be in vain at this point. 
So-called “tipping points” or “points of no return” are expected to be reached within the coming years.39 
In its famous judgement, the German Bundesverfassungsgericht made similar deliberations: If 
governments do not take action now, unjustifiably strict restrictions will have to occur in the future; 
therefore, “intertemporal safeguarding” of the rights is necessary to avoid future violations.40 Within 
the ECHR, requirements of proof to demonstrate the nexus to a specific climate event could be reduced 
to avoid this. If the commitment to protecting human rights by the ECHR is genuine, a farsighted gaze 
is necessary.41 New ways of infringement should not go unaccompanied by responsibility and cause a 
legal vacuum. 
 

Some authors suggest budgeting responsibility similar to emission quotas that were suggested 
to reach the Paris Agreement.42 States should do their “fare share” in taking responsibility.43 Although 
it is unclear how a “budget” of an unclear number of refugees will be calculated, such a sui generis 
approach seems appropriate to address just distribution of responsibility and incorporates adjusting the 
ECHR to contemporary challenges.44 Under the current framework however, causality and therefore 
responsibility cannot be established from the ECHR directly. 
 
(c) Interim conclusion  
Under the current framework therefore, to establish responsibility of a state for a concrete violation due 
to climate change is difficult, to say the least. Linking state behaviour to an extreme weather event is 
from a legal perspective only distantly connected. Before the ECHR concretizes requirement on 
causality (possibly in its new climate case),45 and elements to determine jurisdiction are established, 
such a claim would most likely not succeed. 
 

It is furthermore doubtful if states would accept resettlement as an appropriate remedy. More 
likely, Member States will point to alternative places of resettlement, within the country of origin or in 
neighbouring countries.  

 
 

 
38 See World Weather Attribution and Deutscher Wetterdienst, “Rapid attribution of heavy rainfall events 
leading to the severe flooding in Western Europe during July 2021” available at 
https://www.worldweatherattribution.org/wp-content/uploads/Scientific-report-Western-Europe-floods-2021-
attribution.pdf. 
39 See for example UN Press Release 15 Oct 2018 available at 
https://www.un.org/press/en/2018/gaef3500.doc.html.  
40 BVerfG 24 Mar 2021, para 182 ff available at 
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2021/03/rs20210324_1bvr265618en
.html. 
41 Temporal aspect is addressed by including Art. 14 ECHR by some authors, see for example O Pedersen “The 
European Convention of Human Rights and Climate Change – Finally!” EJIL Talk! 22 Sept 2020 available at 
https://www.ejiltalk.org/the-european-convention-of-human-rights-and-climate-change-finally/. 
42 Nationally determined contributions, Art. 4 (2, 3) Paris Agreement; also H Duffy and L Maxwell, see supra 
footnote 25. 
43 Argumentation of Applicants in Portuguese Youth Cases, see P Clark, G Liston and I Kalpouzos, “Climate 
Change and the ECtHR: The Portuguese Youth Case” EJIL Talk! 06 Oct 2020 available at 
https://www.ejiltalk.org/climate-change-and-the-european-court-of-human-rights-the-portuguese-youth-case/. 
44 M Scott, “Natural Disasters, Climate Change, and Non-Refoulement: What Scope for Resisting Expulsion 
under Articles 3 and 8 under the European Convention on Human Rights?” (2014) 26 IJRL 404 at 421; Living 
instrument doctrine, Tyrer v United Kingdom, ECtHR 25.04.1978, para 31. 
45 Portuguese Youth Cases, see P Clark, G Liston and I Kalpouzos, “Climate Change and the ECtHR: The 
Portuguese Youth Case” EJIL Talk! 06 Oct 2020 available at https://www.ejiltalk.org/climate-change-and-the-
european-court-of-human-rights-the-portuguese-youth-case/. 
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(2) Protection through the principle of non-refoulement  
 
More promising seems therefore the “classic” principle of non-refoulement in awarding protection to 
climate refugees that originates from Art. 3 ECHR. Non-refoulement will not grant protection per se, 
but it would award a temporary right to stay in the host country. 
 

Art. 3 ECHR has recently gained new attention in a case concerning climate change, where the 
Court introduced the article to shed light on the “constant anxiety” one has to endure when fearing about 
one’s future in a warmer climate.46 This might open the door to considering the first-hand experience 
of the materialisation of this fear by climate migrants a fortiori a treatment amounting to Art. 3. The 
judgement in this case is to be awaited.  
 

Nevertheless, Art. 3 and the principle of non-refoulement can be useful to award protection to 
climate refugees. The state action in question here is the removal to the home country, which eliminates 
difficulties in proving a nexus between state inaction and severe climate. The mere factual 
circumstances of climate change must be proven to substantiate the claim. Furthermore, solely naturally 
occurring threats have been accepted under Art. 3 in the past, detaching the violation from any human 
or state responsibility.47  
 

The threshold of a treatment amounting to Art. 3 is very high, however, and has only been 
granted under exceptional circumstances. A reduced life expectancy for example was not sufficient, 
imminent death had to be the consequences of the removal in a past case.48 Considering the extreme 
weather events climate change induces, the risk of a sudden death is conceivable in some cases. But if 
the high threshold has been reached, greatly depends on the specific features of each case.49 Some 
authors argue that the threshold should be reduced considering that the harm the applicant will be 
exposed to is caused by the responding state.50 From a standpoint of global fairness, such considerations 
should be relevant to tip the balance to the benefit of the individual.  
 

The principle of non-refoulement is therefore a subsidiary possibility for climate refugees to 
claim protection in extreme situations. It offers a minimum standard of protection by prohibiting 
removal to the home state for as long as the extreme danger persists. In case of Small Island Developing 
States for example, this extreme situation has been accepted in a recent case of the UN Human Rights 
Committee.51 This strengthens hope that such a decision might also be possible for the ECtHR.  
 
 

D. ALTERNATIVE METHODS OF PROTECTION 
 
The relatively weak protection of ECHR poses the question whether human rights are the appropriate 
response to climate change and its consequences. Notably, it will always only treat symptoms of the 
underlying issue. Fundamentally, only efficient climate mitigation in the Global North and preventive 
measures in the Global South will avoid a humanitarian crisis. Assistance to countries of the Global 
South as prescribed in Art. 4 (4) UNFCCC will be essential.  

 
46 C Heri, “The ECtHR’s Pending Climate Case: What’s Ill-Treatment got to do with it?” EJIL Talk, 22 Dec 
2020 available at https://www.ejiltalk.org/the-ecthrs-pending-climate-change-case-whats-ill-treatment-got-to-
do-with-it/. 
47 Like illness due to HIV and lack of medical assistance in a home country, see M Scott, “Natural Disasters, 
Climate Change, and Non-Refoulement: What Scope for Resisting Expulsion under Articles 3 and 8 under the 
European Convention on Human Rights?” (2014) 26 IJRL 404 at 412, 421. 
48 ibid, 414. 
49 Tarakhel v Switzerland, ECtHR 04.11.2014, para 94 
50 M Scott, “Natural Disasters, Climate Change, and Non-Refoulement: What Scope for Resisting Expulsion 
under Articles 3 and 8 under the European Convention on Human Rights?” (2014) 26 IJRL 404 at 421, 425 
51 Human Rights Committee 23 Sept 2020, C/127/D/2728/2016, para 9.11, available at 
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2f127%2f
D%2f2728%2f2016&Lang=en. 
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Since effective climate mitigation is not satisfactory at the moment, proactive action to address 

the symptoms of the crisis is necessary in order to avoid the development from a climate to a 
humanitarian crisis. As mentioned above, amendment to the Geneva Convention of an entirely separate 
convention aimed at climate refugees does not meet the necessary political will and might therefore not 
be feasible. As Climate Refugees are inextricably linked to climate change as such, attaching the topic 
to the global regime on climate change seems accurate. A protocol to UNFCCC especially addressing 
climate change has therefore been offered as an effective solution. This could not only increase public 
attention and support for the issue, but it could also further enhance cooperation between states. Special 
assistance to countries of the Global South lies furthermore within the Principle of Common but 
Differentiated responsibility and would therefore be a coherent addition.52  

 
Such a protocol is not a guaranteed success since UNFCCC faces its own issues with 

implementation and has had a slow negotiation process. It could nevertheless be one instrument in an 
array of complementary mechanisms to protect climate refugees. As a last resort, pre-emptive action 
like relocation needs to be considered.53  
 
 

E. CONCLUSION 
 
Having historically benefitted greatly from causing climate change, the Global North has gained 
economic strength and political influence and therefore the ability to address Climate Change. The 
resulting responsibility cannot reasonably be questioned at this point. Considering notions of climate 
justice and the “Polluter Pays” principle, the moral responsibility is clear.54 These moral and distributive 
justice considerations should also be part of the ECHR as a document of shared values in democratic 
societies. Without further development by Member States or the Court nevertheless, the ECHR is not 
the right tool to address these issues. Only in extreme cases can it grant non-refoulement, a minimum 
standard of protection. To stay a “living instrument”, the ECHR needs to overcome old-fashioned 
attachments to territory in a world were cross-border behaviour is a natural occurrence in everybody’s 
daily life. States should not benefit from global action without corresponding accountability. With 
special regard to Climate Refugees, states need to proactively address the issue to prevent another crisis 
of humanitarian values of the West.  

 
52 S Atapattu, Human Rights Approaches to Climate Change (Routledge 2016) 166, 172. 
53 “Migration with dignity” see S Atapattu, “Climate Change and displacement: protecting ‘climate refugees’ 
within a framework of justice and human rights” (2020) 1 JHRE 86 at 111. 
54 S Atapattu, “Climate Change and displacement: protecting ‘climate refugees’ within a framework of justice 
and human rights” (2020) 1 JHRE 86 at 107. 
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A. INTRODUCTION 
 
This article evaluates the decision of the Court of Appeal in R v Department of Health, ex parte Source 
Informatics Ltd.1 I first outline the scope of this article and the circumstances which gave rise to the case, 
before turning to the reasons for the court’s decision. Then, I critically analyse the reasoning and decision 
of the court in four sections: (1) authorities on anonymisation, (2) nature of the common law duty of 
confidentiality, (3) the conscience test, (4) interests in anonymous information. From this, I conclude that 
the Court of Appeal poorly interpreted existing case law and narrowed the common law duty of 
confidentiality. The court overstated the significance of identifiability and articulated a restrictive 
conception of patient privacy. Moreover, the court failed to consider wide-ranging interests that patients 
can have in anonymised data. In response, I detail how I believe the court should have decided the case. I 
conclude that the Court of Appeal should have held that anonymous patient information falls within the 
scope of the common law duty of confidentiality. 
 
 

 
* LLB (Hons) graduate of the University of Edinburgh and BCL/JD candidate at McGill University Faculty of Law. 
1 R v Department of Health, ex parte Source Informatics Ltd [2001] Q.B. 424. 
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B. BACKGROUND 
 

(1) Scope 
 
While most of Source Informatics concerns the common law duty of confidentiality (hereafter “CLDoC”), 
the court briefly discusses property law claims over patient data as well as the 1995 Council Directive on 
data protection.2 Since both latter issues are less relevant to the court’s decision (and academic commentary) 

and in recognition of a word limit, I will not be addressing them. Moreover, since the risk of re-identification 
was expressly excluded from the appeal, I will not discuss it. My analysis is structured to mirror the flow 
of Simon Brown LJ’s judgment and present it in its strongest form. 

 
(2) Case history 
 
Source Informatics Ltd sought to obtain information concerning the prescribing habits of doctors.3 To do 
so, Source paid pharmacists to download and transfer anonymised patient prescription forms. Source 
received the information about the prescribed drugs, the duration and quantity of the prescriptions, and the 
prescribing doctors – but nothing that would enable them to identify the patient.4 Source would then sell 
this information to pharmaceutical companies so they could better market their products.5 

 
A 1997 Department of Health policy statement questioned the legality of such a scheme. 

Specifically, the statement said that anonymisation does not obviate a breach of confidence;6 pharmacists 
were strongly discouraged from sharing prescribing habits. In response, Source applied to the court for 
declaratory relief on the grounds that the policy was erroneous in law and that the disclosure of anonymous 
information does not constitute a breach of confidence.7 

 
At first instance, Mr Justice Latham in the High Court dismissed the application.8 Latham J believed 

that unless patients consented (expressly or impliedly), the use of their information would be unauthorised 
and breach the CLDoC.9 This decision was appealed and reversed in the Court of Appeal.  
 
 

C. REASONING OF THE COURT OF APPEAL 
 
Lord Justice Simon Brown wrote the leading judgment, which was agreed to (without additional comments) 
by Lord Justices Aldous and Schiemann. The Court of Appeal began by setting out the standard tripartite 

 
2 Council Directive 95/46 OJ 1995 L 281/31 of the European Parliament and of the Council of 24 October 1995 on 
the protection of individuals with regard to the processing of personal data and on the free movement of such data. 
3 ibid at para 1 per Lord Justice Brown. 
4 ibid at paras 3-4 per Lord Justice Brown. 
5 ibid at para 4 per Lord Justice Brown. 
6 M Taylor, "R v Department of Health, Ex Parte Source Informatics Ltd [1999]" in J Herring and J Wall, Landmark 
Cases in Medical Law (2015) 175 at 178. 
7 Source Informatics (n 1) at para 5 per Lord Justice Brown. 
8 R v Department of Health, ex parte Source Informatics Ltd [1999] 4 All E.R. 185. 
9 ibid.  
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test for the CLDoC as established in Coco.10 The information must have (i) the “necessary quality of 

confidence about it”, (ii) “been imparted in circumstances importing an obligation of confidence”, and there 

must be (iii) an unauthorised use of that information.11  
 
After determining that this test provided insufficient guidance on its own, the court considered 

broader case law. Simon Brown LJ began by rooting the CLDoC in equity, to then argue that the duty is 
regulated according to the concept of fairness.12 Accordingly, Simon Brown LJ considered that the scope 
of the duty was limited to the confidant’s conscience.13 In the context of Source Informatics, the court asked 
the question (hereafter referred to as “the conscience test”): “would a reasonable pharmacist's conscience 

be troubled by the proposed use to be made of patients' prescriptions?”.14  
 
The court answered no. Simon Brown LJ argued that the central issue was whether the patient’s 

privacy was protected.15 Insofar as their identity was not revealed, the confider’s “only legitimate interest”16 
in safeguarding privacy was not infringed. Therefore, a pharmacist’s conscience should not be troubled by 

the Source scheme and, thus, the CLDoC is not breached. 
 
Mark Taylor highlights two significant takeaways from Source Informatics. (1) The Court of 

Appeal moved away from the High Court’s test of patient authorisation to a test considering the conscience 

of a reasonable health professional.17 (2) The court’s reasoning provides general support for the position 

that anonymised patient information can be lawfully used or disclosed to a third party without breaching 
the CLDoC.18 While Taylor suggests some anonymised information could, in theory, be confidential under 
the conscience test,19 medical guidance cites Source Informatics as general confirmation that anonymous 
information is not confidential.20 

 
 

D. ANALYSIS 
 
(1) Authorities on anonymisation 
 
As noted by the court, there is a “striking paucity of authority” that directly addresses anonymous 

information.21 I shall now analyse these limited authorities. I argue they do not provide support for the 
proposition that UK law holds anonymous information to fall outside the CLDoC. 

 
10 Coco v AN Clark (Engineers) Ltd [1968] F.S.R. 415 at 419 per Justice Megarry. 
11 ibid at para 15 per Justice Megarry. 
12 Source Informatics (n 1) at paras 24-25 per Lord Justice Brown. 
13 ibid at para 31 per Lord Justice Brown. 
14 ibid. 
15 ibid at para 34. 
16 ibid. 
17 Taylor (n 6) at 180. 
18 ibid. 
19 ibid at 185-186. 
20 British Medical Association, “Confidentiality and Health Records Toolkit" (2021) available at 
https://www.bma.org.uk/advice-and-support/ethics/confidentiality-and-health-records/confidentiality-and-health-
records-toolkit at 23. 
21 Source Informatics (n 1) at para 17 per Lord Justice Brown. 

32



The first authority considered by the court was an obiter dictum in W v Egdell.22 In Egdell, the court 
considered whether the disclosure of a psychiatric report highlighting the patient’s danger to society was 

unlawful. In obiter, Bingham LJ writes, “he could not lawfully sell the contents of his report […] [n]or 

could he […] discuss the case in a learned article or in his memoirs or in gossiping with friends, unless he 
took appropriate steps to conceal the identity of W”.23 The court in Source Informatics appeared to 
understand this to mean that anonymisation was sufficient to allow for lawful disclosure. However, I believe 
it is more appropriate to read that passage as meaning that it would have merely been necessary for W to 
have anonymised the information to do those activities mentioned. I will now consider the circumstances 
of the statement.  

 
There are traditionally two steps to establishing a breach of the CLDoC: (1) establishing a cause of 

action and (2) considering any defences. In Egdell, the court already accepted that the information in 
question was confidential but was considering whether the public interest defence weighed in favour of 
disclosure. As stated by Bingham LJ, he was balancing the “public interest in maintaining professional 

confidences with the public interest in protecting the public against possible violence”.24  
 
Read in this light, the obiter dictum in Egdell is more appropriately read to mean that the disclosure 

of anonymised (as opposed to identifiable) information results in less damage to the public’s interest in 

confidentiality, to the point that the public safety consideration would outweigh it. This does not mean that 
anonymised information loses all confidentiality; rather, it merely reduces the extent to which disclosing 
information would cause damage. Applying this to the context of Source Informatics, the Court of Appeal 
should not have used this authority to support the argument that anonymous patient information is not 
confidential. Unfortunately, Simon Brown LJ appears to have done exactly that, even going as far as to say 
that “a dictum from that source is worth many a ratio decidendi from another”.25  

The second cited authority concerning anonymous information was X v Y.26 I discuss this more 
briefly as I believe Simon Brown LJ accurately understood the significance of this case and appropriately 
dismisses its relevance in his judgment. In X v Y, a journalism company bribed a health authority to obtain 
confidential medical records of two doctors suffering from AIDS. A journalist then sought to publish an 
article identifying the two doctors. After an injunction was placed on the publication of that story, the 
journalist then sought to publish an anonymised story about the two doctors.27 Ultimately, the High Court 
placed an injunction on the publication of any information arising out of the initial disclosure from the 
health authority, holding that publication would be a breach of confidence.28  

 
In Source Informatics, Simon Brown LJ accepted that X v Y supports the notion that anonymisation 

does not defeat every claim for breach of confidence.29 However, he also correctly noted that the 
anonymised information in X v Y originated “in flagrant breach of confidence”.30 Thus, X v Y was more 

 
22 W v Egdell [1990] Ch 359. 
23 ibid at 419B per Lord Justice Bingham. 
24 ibid at 422D per Lord Justice Bingham. 
25 Source Informatics (n 1) at para 19 per Lord Justice Brown. 
26 X v Y [1988] R.P.C. 379. 
27 ibid at 385-386 per Justice Rose. 
28 ibid at 396 per Justice Rose. 
29 Source Informatics (n 1) at para 22 per Lord Justice Brown. 
30 ibid. 
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about “fruits from the poisoned tree”31 than the nature of anonymised information. Therefore, Simon Brown 
LJ was correct to conclude that X v Y does not provide much clarity on the nature of anonymised 
information.32 

 
Thus, while Simon Brown LJ correctly understood the ratio of X v Y to have no bearing on Source 

Informatics, he improperly relied on Bingham LJ’s dictum from Egdell. The extent to which this impacted 
his decision is unclear. Nevertheless, the comments from Simon Brown LJ praising the reliability of the 
source of Egdell suggests the Court of Appeal placed excessive reliance on the misinterpreted dictum.33  
 
(2) Nature of the common law duty of confidentiality  
 
The court then moves to wider authorities to show that the CLDoC originates from equity and the concept 
of fairness. This is used as a justification for resolving Source Informatics on a “broad basis”34 by carrying 
out the conscience test (analysed in section 4(c)).35 In this section, I contend that the Court of Appeal 
conflates the nature/origins of the CLDoC with its scope.  

 
Here, Simon Brown LJ relies on Bingham LJ’s comments in Attorney-General v Guardian 

Newspapers Ltd (No 2).36 Specifically, Bingham LJ quotes Lord Denning in Seager v Copydex Ltd:37 “the 

[CLDoC] depends on the broad principle of equity that he who has received information in confidence shall 
not take unfair advantage of it”.  

 
Yet, the courts in Seager and Attorney-General were only trying to show that the CLDoC “does 

not depend on any contract, express or implied […]”.38 In other words, Lord Denning and Bingham LJ were 
merely highlighting that the CLDoC has expanded beyond the barriers of contracts. Bingham LJ even 
quotes from Moorgate Tobacco Co. Ltd. v. Philip Morris Ltd39 where the court expressly refused to use the 
historical origins “to attempt to define the precise scope of the equitable jurisdiction”.40  

 
The other authority relied upon to establish the overarching principle of fairness as a guide to the 

scope of the CLDoC is Dr Gurry’s textbook on confidentiality.41 The quotation cited by Simon Brown LJ 
states that the CLDoC is “less concerned with formal requirements”42 and more interested in the “practical 

effects of misconduct [and whether they] represent a lack of good faith […]”.43  
 

 
31 ibid. 
32 ibid. 
33 D Beyleveld and E Histed, "Betrayal of Confidence in the Court of Appeal" (2000) 4 Med.L.Int. 277 at 310. 
34 Source Informatics (n 1) at para 35 per Lord Justice Brown. 
35 ibid. 
36 Attorney-General v Guardian Newspapers Ltd (No 2) [1990] 1 AC 109. 
37 Seager v Copydex Ltd [1967] 1 WLR 923. 
38 Attorney-General (n 36) at 215G per Lord Justice Bingham. 
39 Moorgate Tobacco Co Ltd v Philip Morris Ltd (1984) 156 C.L.R. 414. 
40 ibid at 437 per Justice Deane. 
41 F Gurry, Breach of Confidence (1984). 
42 ibid 258. 
43 ibid. 
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However, interpreting this passage to suggest that the CLDoC is regulated according to the concept 
of fairness is inconsistent with other passages in the textbook. For example, in the previous paragraph, 
Gurry writes that courts consider whether “the use or disclosure made by the confidant was inconsistent 

with the purpose for which the confidential information was imparted to him”.44 This would appear to 
undermine a broad basis approach. Beyleveld argues that the passage cited by the court did not address the 
scope of the CLDoC; rather, it addressed the circumstances in which the confidant will be forced to provide 
a remedy for an already established breach.45  

 
I partially agree with Beyleveld’s argument. On the one hand, I disagree with his position that the 

passage only addresses the provision of a remedy. Rather, the passage appears to be elaborating on the third 
part of Megarry’s tripartite test (and even references Coco).46 Thus, it appears to relate to establishing a 
cause of action. However, the passage cited by the court appears in the introduction to Gurry’s chapter, not 

the analysis portion. It seems Gurry was merely making general observations on actions for breach of 
confidentiality. In doing so, he correctly highlights that in most cases, the breach of confidentiality involves 
the lack of good faith which has negative practical effects. However, Gurry’s comments do not bear on the 

scope of the duty. Indeed, in that very same chapter, Gurry discusses National Broach & Machine Co v 
Churchill Gear Machines Ltd47 to show that confidants can be liable even when acting in good faith!48 

 
Therefore, the Court of Appeal correctly recognised that the CLDoC, at least in part, is rooted in 

equity and the principle of treating confiders fairly. However, the scope of the CLDoC should not have 
been limited according to these general observations. In doing so, the Court of Appeal has articulated a 
conception of the CLDoC which is unsupported by the case law and academic perspectives. We must now 
consider how the Court of Appeal relied on these broad concepts to formulate the conscience test. 

 
(3) Conscience test 
 
In moving to the conscience test, the Court of Appeal almost exclusively relies on a case from the Federal 
Court of Australia: Smith Kline & French Laboratories (Australia) Ltd v Secretary to the Department of 
Community Services and Health.49 Similar to Source Informatics, the court in Smith Kline found the 
traditional Megarry J tripartite test50 unhelpful in establishing the scope of the CLDoC.51 After similarly 
recognising the broad principle of fairness and good faith at play, the court ultimately concludes that the 
scope of the CLDoC is limited to the “unconscientious use […] of the information”.52 This rationale forms 
the basis of Simon Brown LJ’s formulation of the conscience test in Source Informatics. I now argue the 
court erred by relying on Smith Kline to form the conscience test. 

 

 
44 ibid 257. 
45 Beyleveld (n 33) at 283. 
46 Gurry (n 41) 256. 
47 National Broach & Machine Co v Churchill Gear Machines Ltd [1965] RPC 61. 
48 Gurry (n 41) 263; National Broach (n 47) at 78 per Justice Cross. 
49 Smith Kline & French Laboratories (Australia) Ltd v Secretary to the Department of Community Services and 
Health [1991] ALR 679. 
50 Coco (n 10) at 419 per Justice Megarry. 
51 Smith Kline (n 49) at 691-692 per Justice Gummow. 
52 ibid. 
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In Smith Kline, a pharmaceutical company provided government departments around the world 
with confidential information concerning a drug they had developed. After the patent on that drug expired, 
those government departments relied on that confidential information to assess other companies’ generic 

versions of the same drug.53 The use of the confidential information was challenged on the ground of 
breaching the CLDoC. The plaintiffs in Smith Kline also raised a similar action in the UK, which was 
resolved in the House of Lords.54 Both jurisdictions (Australia and the UK) concluded there was no breach 
of the CLDoC. Crucially, the House of Lords reached their decision for different reasons. Although the 
House of Lords agreed that the use of confidential drug information was lawful, they held this was because 
the government department was acting in the public interest of health and life.55  

This is a significant difference. The Federal Court of Australia held the drug information fell 
outside the scope of the CLDoC. The House of Lords’ reasoning implies the CLDoC applied but was 

overridden by the defence of being in the public interest of health. This is a substantially different ratio. 
Considering both cases addressed the same point of law, the Court of Appeal in Source Informatics erred 
in relying on the Australian case instead of the House of Lords’ decision. The conscience test set out in 

Source Informatics cannot serve as a basis for limiting the scope of the CLDoC. 
 
(4) Interests in anonymous information 
 
Having laid out the conscience test as the benchmark to judge whether patient confidentiality has been 
breached, the court answered it swiftly. Per Simon Brown LJ, the goal of the CLDoC is to protect the 
confider's personal privacy.56 After concluding that anonymous information safeguards patient privacy, the 
court finds there is no breach of confidentiality because a reasonable pharmacist’s conscience should not 

be troubled.57  
 
The CLDoC is an ever-changing area of law indirectly influenced through other similar regimes, 

such as Art.8 ECHR,58 GDPR,59 and even the emerging tort of misuse of private information. At the time 
of hearing Source Informatics, the Court of Appeal did not have the luxury of some more recent case law 
(such as Campbell v MGN60) which significantly expands upon the concept of privacy. With the benefit of 
reading this recent case law, Taylor remarks how the Court of Appeal’s analysis of privacy is out of step 
with modernity. Recognising that it is fruitless to evaluate Source Informatics based on post-1998 cases, I 
will only use authorities available to Simon Brown LJ. Nonetheless, the reader of this article should be 
aware of 20/20 hindsight in identifying trends and components of the jurisprudence on privacy which may 
have been unrecognisable to Simon Brown LJ. This aside, I first argue that privacy is only one aspect of 

 
53 Beyleveld (n 33) at 284-285. 
54 R. v Licensing Authority Ex p. Smith Kline & French Laboratories Ltd (No.1) [1990] 1 A.C. 64. 
55 ibid at 81B-81C per Lord Justice Dillon. 
56 Source Informatics (n 1) at para 35 per Lord Justice Brown. 
57 ibid.  
58 European Convention on Human Rights Article 8. 
59 EU General Data Protection Regulation (GDPR): Regulation (EU) 2016/679 of the European Parliament and of 
the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and 
on the free movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation), OJ 
2016 L 119/1. 
60 Campbell v MGN Ltd [2004] UKHL 22. 
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considering the potential harm of anonymous data to patients. Secondly, I contend that the court’s 

conception of privacy is overly narrow. 
 
The Court of Appeal was correct in noting that patient privacy was an important consideration. 

However, there are other aspects of anonymous information which can trouble the conscience. Taylor and 
Beyleveld both give the example of a Catholic woman whose data is used to research contraception.61 
Countless similar examples can highlight the inadequacy of a doctor-centred conscience test, and possibly 
its incompatibility with the freedom of conscience under Art. 9 ECHR.62 Additionally, even if a patient’s 

personal privacy is safeguarded, there may nonetheless be group harms. Taylor offers the example of data 
being used to research a group to which the patient belongs.63 In the context of Source Informatics, one 
could imagine data being used to classify people into groups (e.g., race, religion, etc…) to stratify pricing 

strategies and target marketing materials.64 Source’s use of anonymous information to further their 

commercial objectives can be contrary, and cause tangible harm, to the interest of patients or the community 
at large.  

 
Yet, even if the patient’s direct privacy was the only consideration, the court failed to appreciate 

that privacy covers more than mere identifiability. Counsel for the Department of Health (now a Justice of 
the UK Supreme Court)65 submitted that privacy not only includes an element of safeguarding personal 
identity, but also autonomy.66 Breaching autonomy would cause mental harm67 and could, more 
importantly, damage public trust and confidence in medical professionals. While Simon Brown LJ 
dismisses this point, I believe it is very strong. The High Court recognised that medical paternalism could 
create public hesitation in seeking medical advice and prescriptions.68 Hence, Bingham LJ made clear there 
is a public interest in maintaining confidences, not just a private interest.69 Finally, the importance of 
autonomy was also stated in Douglas v Hello,70 a case from around the same time as Source Informatics 
was decided. Sedley LJ writes, “privacy itself [is] a legal principle drawn from the fundamental value of 
personal autonomy”.71 

 
Therefore, the court in Source Informatics articulated an unduly narrow view of privacy which 

considered identifiability as the only concern of the law. Consequently, patient autonomy and privacy were 
undermined. Moreover, the court failed to recognise that privacy was only one of the many interests that a 
patient has in their information. As such, Source Informatics articulates an inappropriately narrow view of 
the CLDoC.  

 
61 Taylor (n 6) at 189; Beyleveld (n 33) 292. 
62 D Beyleveld and E Histed, "Article Commentary: Case Commentary Anonymisation Is Not Exoneration: R. v. 
Department of Health, Ex Parte Source Informatics Ltd. (1999) QB. Latham J.1" (1999) 4 Med.L.Int'l 69 at 74; 
ECHR (n 58) Art. 9. 
63 Taylor (n 6) at 189. 
64 ibid at 189-190. 
65 The Supreme Court, “Biographies of the Justices - The Supreme Court” (as per 7 December 2021), available at 
https://www.supremecourt.uk/about/biographies-of-the-justices.html. 
66 Source Informatics (n 1) at para 16 per Lord Justice Brown. 
67 ibid. 
68 Source Informatics (n 8) at para 196. 
69 Egdell (n 22) at 420 per Lord Justice Bingham. 
70 Douglas and Others v Hello! Ltd [2001] 2 W.L.R. 992. 
71 ibid at 1025E per Lord Justice Sedley. 
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E. CORRECTING THE APPROACH 
 
I now critically analyse two alternative approaches that could have been taken by the court. I conclude that 
Latham J’s decision should have been upheld. While the correct decision is ultimately based on what is 

prescribed by law, I also highlight that Latham J’s decision better balances the interests of stakeholders.  
 
Some believe the court erred by applying a health-professional-focused conscience test instead of 

a more patient-centred approach.72 Taylor, for example, suggests that the court ask whether the patient has 
a “reasonable expectation of privacy”73 over their information. So long as the court interpreted privacy 
broadly, the problems mentioned in section 4(d) of my article could be solved. Taylor argues that this is 
indeed the approach taken by courts nowadays for the tort of misuse of private information.74 This approach 
recognises that there are only some situations where patients should reasonably expect their information to 
remain private. When it is unreasonable to expect privacy over anonymous data, researchers would not be 
forced to carry out public interest tests or seek consent. This would ensure research is not impeded.  

 
However, I do not believe that is the best approach. While the reasonable expectation of privacy 

test is employed for the tort of misuse of private information, I do not (unlike Taylor) believe that the tort 
is a “modern parlance”75 version of the CLDoC. One can imagine many examples of confidential 
information that is not private (such as commercial trade secrets or government information). Although 
there will be cases where both regimes are relevant and overlap, such as Source Informatics, it is arguably 
best to conceptualise these regimes as separate. Importantly, Source Informatics was decided before the 
House of Lords declared the existence of a tort of misuse of private information in Campbell v MGN76 (and 
before the Human Rights Act77 came into force). While today a case like Source Informatics may argue a 
breach of “misuse of private information” instead of confidentiality, that was not the situation in Source 
Informatics. Insofar as the applicants questioned a policy statement that explicitly only mentioned the 
CLDoC, relying on a “reasonable expectation of privacy”, even if normatively desirable, would be even 
less supported by authority than the approach taken by Simon Brown LJ. 

 
Instead, the court should have upheld the decision of Latham J at first instance. The court should 

simply have carried out the classic tripartite test (outlined in section 3 of this article). Latham J correctly 
noted that the first two parts are undisputed;78 prescription forms certainly have the quality of confidence 
and are imported in circumstances importing an obligation of confidence.79 Anonymising prescription 
forms does not remove the essential quality of confidence from the information. Identifiability is but one 
element of what makes information confidential, and no domestic authority claims confidentiality depends 
on identifiability. This is because patients can still have an interest (whether it is based in privacy, 

 
72 Y F Dunkel, "Medical Privacy Rights in Anonymous Data: Discussion of Rights in the United Kingdom and the 
United State in Light of the Source Informatics Cases’"(2001) 23 Loyola of Los Angeles International and 
Comparative Law Review 41 at 78. 
73 Taylor (n 6) at 177. 
74 ibid. 
75 ibid. 
76 Campbell (n 60) at 17. 
77 Human Rights Act 1998. 
78 Source Informatics (n 8) 191. 
79 ibid 196. 
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autonomy, or some moral objection) in their anonymous information. Finally, even the authorities cited by 
the Court of Appeal demonstrate that the question of whether there has been misuse (third part of the 
tripartite test) is about whether “the use or disclosure made by the confidant was inconsistent with the 
purpose for which the confidential information was imparted to him”.80 Thus, the unauthorised use and 
disclosure of anonymised patient prescriptions prima facie breaches the CLDoC. Courts would then need 
to consider whether there are any relevant defences.  

 
Data, even where anonymous, is very important. In addition to the significance for patients, it is 

crucial for research. The Court of Appeal was very aware of this. If the anonymous information falls within 
the scope of the CLDoC, then even innocuous uses would need to be justified using the public interest 
defence (or consent, but that would be less likely to be given).81 Even if legally correct, does Latham J’s 

decision unduly handicap medical research? I argue not. 
 
Holding anonymous patient information to fall within the CLDoC does not mean that Source 

Informatics’ scheme is unlawful. In obiter, Simon Brown LJ acknowledges that there may be public interest 
reasons which override the CLDoC had he found it to apply.82 In assessing this, the court weighs up the 
public interest in maintaining confidences with the public interest in health.83 Anonymisation reduces the 
detriment to the public interest in maintaining confidence (in the event of disclosure) and may assist in 
ultimately overriding the CLDoC. Anonymisation is certainly beneficial but would not always be enough. 
Moreover, the public interest test is used in many aspects of medical research, and significant guidance is 
already offered to support healthcare professionals and medical researchers in carrying out the test.84 If 
anything, patients are at a disadvantage in winning breach of confidence cases when “up against the might 

of the medical profession”.85 Patients are also generally very reluctant to raise actions against their doctors 
because of their lack of knowledge, resources, and dependence on their doctors.86 Therefore, in addition to 
being legally sound, the approach taken by Latham J is more desirable.  

 
 

F. CONCLUSION 
 
The Court of Appeal erred in Source Informatics. Their reasoning was inconsistent with the case law and 
restricted the scope of the CLDoC. The court narrowly construed privacy and underappreciated the range 
of interests that patients have in their anonymised information. Despite trying to rely on the broad principles 
of equity and fairness, the court’s decision failed to achieve either. The Court of Appeal should have 
dismissed the appeal and upheld the decision of Latham J.  

 
80 Gurry (n 41) 257. 
81 Source Informatics (n 1) at para 52 per Lord Justice Brown. 
82 ibid. 
83 Egdell (n 22) at 422 per Lord Justice Bingham. 
84 General Medical Council, “Confidentiality: Good Practice in Handling Patient Information” (2018), available at 
https://www.gmc-uk.org/ethical-guidance/ethical-guidance-for-doctors/confidentiality/disclosures-for-the-
protection-of-patients-and-others. 
85 Beyleveld (n 33) at 298. 
86 ibid. 
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A. INTRODUCTION 
 

Language and the image it evokes shape and influence behaviour and attitudes. The words 
used locate the speaker with respect to others, distancing or including them… empowering or 
disempowering, estranging or persuading, and so on.1 

 
The etymology of “rape” reflects that the subject matter of the word is a concept of a 

“remarkably fluid” nature, often carrying multiple concurrent meanings in public discourse at any one 
time.2 In recent memory, “rape” has progressed from a term avoided in public, expressed instead by 
way of “polite euphemisms”3 to one increasingly ubiquitous in use in societies challenging traditional 

 
* Robyn Maher, LLM Criminal Law & Criminal Justice candidate University of Edinburgh; LLB (Sch) graduate 
Trinity College, Dublin.  
1 S Abdulali, What We Talk About When We Talk About Rape, 1st edn (2018) 82. 
2 J Conaghan, “The essence of rape” (2019) 39(1) Oxford Journal of Legal Studies 151. 
3 R Warshaw, I Never Call It Rape, 3rd edn (2019) ix. 

40



 

notions of sex, gender and violence. Legal definitions of rape are markedly shaped by cultural 
thought.4 Yet, established legal definitions equally contribute to evolving public thought. Law and the 
society it governs enjoy a symbiotic relationship, so it is essential the law either endeavours to mirror 
any changing public thought in its content or directly contributes to public discourse by containing 
expansive and inclusive definitions.   
 

This discussion shall consider the importance of saying “rape.” This focus will not extend to 
certain constituent aspects of rape such as consent, mens rea, the trial process for rape victims or 
offender sentencing. Equally, this author is not equipped to provide any sophisticated linguistic 
analysis on phenomena in rape discourse such as the frequent employment of nominalisation by many 
commentators.5 Rather, the discussion of language in this article centres on word choice and labelling 
in select rape laws. It is argued that this narrow focus - ostensibly subsidiary to wider systemic issues 
like rape culture or the inadequacies of the criminal justice process for victims - is in fact a crucial 
matter of study for the legal and criminological disciplines. This article will consider in turn the 
content of select rape laws; appraise the foundations of those laws and the significance of language at 
individual and societal level. It shall then be asked how the practical impact of language can best be 
measured, with subsequent contemplation upon the desirability of gender neutrality in this context.  
 
 

B. COMMON LAW OFFENCES: TERMINOLOGY AND OFFENCE FORMULATIONS 
 
In order to discuss the significance of labels and terminology employed in laws relating to sexual 
offences, it is first necessary to examine the varying formulation of laws across, or even within, 
different jurisdictions. At a basic starting point, it is uncontroversial to say that most will accept rape 
to be a “heinous” act precipitating a distinctive form of harm.6 Yet the particular actions and forms of 
assault within the bounds of and which accord with the legal definition of rape diverge between 
countries.   
 

An account of the totality of the laws across the world would be a comprehensive and purely 
descriptive task. Instead, for the purposes of this article and in an endeavour to carry out an effective 
analysis, the following section adopts a narrower perspective in scrutinising the language within the 
laws of select common law jurisdictions. The reason for this approach is twofold: first, as common 
law jurisdictions have a shared heritage and an ongoing influential relationship with one another – 
accordingly, any major differences in their laws are of particular interest. Second, as McDonald notes, 
most of these jurisdictions have, in relatively recent times, reformed their laws on sexual offences but 
to substantially varying degrees in regard to the particular definitions and terms employed.7 
Contemporary common law definitions of rape are grounded in understandings of interactions and 
people’s bodies “beyond the imaginings” of jurists of old such as Hale and Blackstone.8 It is 
important to appreciate that the wider circumstances now accorded the status and label of “rape” are 
gains of feminist activism9 that should not be taken for granted, given there remain parts of the world 
in which male victims of rape or marital rape, for example, are not recognised by law.10 

 
4 DC Cashman, “Negotiating gender: a comparison of rape laws in Canada, Finland, and Pakistan” (2000) 9 
Dalhousie Journal of Legal Studies 120. 
5 See the following linguistic studies: G Bohner, “Writing about rape: use of the passive voice and other 
distancing text features as an expression of perceived responsibility of the victim” (2001) 40 British Journal of 

Social Psychology 515; A Tranchese, “Covering rape: how the media determine how we understand sexualised 

violence” (2019) 13(2) Gender and Language 174.  
6 Conaghan (n 2). 
7 E McDonald, “Gender neutrality and the definition of rape: challenging the law's response to sexual violence 
and non-normative bodies” (2019) 45 UW Australian Law Review 166. 
8 N Naffine, “Possession: erotic love in the law of rape” (1994) 57 Modern Law Review 10. 
9 C Forde, “Sexual violence and the recovery process: an exploration of Rape Crisis Centre counselling in 
Ireland” (DPhil thesis, NUI Galway 2015). 
10 Perhaps most notably, this remains the case in India – a common law jurisdiction. See Indian Penal Code, 
s375. 
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While more extensive discussion of the impact of language will follow in subsequent 
sections, it is pertinent to mention here considerations to be borne in mind when looking at the 
different laws. In the wider sense, the particular formulation and revision of law plays an important 
role in shaping societal attitude and increasing understanding of rape.11 From a victim perspective, 
broader definitions of rape in the law not only serve to increase individual access to justice12 but 
increasingly it has been shown that legal definitions directly impact how people perceive and label 
what has happened to them, and whether they will engage with supportive services or divulge their 
rape to loved ones or police.13  
 
(1) England & Wales and Scotland 
 
Rape law in England & Wales is governed by the Sexual Offences Act 2003, which defines rape as 
penile penetration of the vagina, anus or mouth.14 A separate offence labelled “assault by penetration” 

was created for vaginal or anal penetration by another body part or object.15 In Scotland, the 
governing legislation provides similar provision for “rape” as a penile penetration16 and the separate 
offence of “sexual assault by penetration.”17 Notably, Scottish section 1 rape has been praised for 
explicitly including surgically constructed female genitalia within its scope, thereby concretely 
protecting transwomen in the law.18 Such inclusion is thus cognisant of the reality of significant levels 
of sexual violence to which transwomen are subjected.19  
 
(2) Ireland 
 
In Ireland, however, the offence known as “rape under section 4” is a more-encompassing gender-
neutral penetrative assault.20 Under this section, women also can commit rape, but this broader 
definition does not include digital rape or the penetration of the anus by an object. This therefore 
creates the anomaly that under Irish law, while women can rape people with vaginas through the use 
of objects, they cannot rape persons with penises in the same fashion. Furthermore, rape under section 
4 also fails to include forced-to-penetrate assaults within its ambit - for example one involving a 
female perpetrator coercing a male victim.21 While rape under section 4 may be praised for its 
arguably progressive formulation - all the more so given it predates the reformed laws of England and 
Scotland by over a decade - Ireland curiously kept within its statute books the traditional common law 
formulation of rape,22 that being rape as perpetrated only by a man against a woman. The label “rape” 

is nevertheless attributed to a wider range of circumstances in Ireland than in its closest neighbouring 
jurisdictions.  
 
 
 
 

 
11 SL Maier, “Rape victims advocates' knowledge and insight on rape laws” (2007) 18 Women & Criminal 
Justice 37. 
12 L Artz and H Combrinck, “A wall of words: redefining the offence of rape in South African law” (2003) Acta 

Juridica 72. 
13 AD Haugen et al, “What makes it rape?” (2018) 40(1) Basic and Applied Psychology 18. 
14 Sexual Offences Act 2003, s1. 
15 ibid, s2(1). 
16 Sexual Offences (Scotland) Act 2009, s1. 
17 ibid, s2. 
18 S Cowan, “All change or business as usual? Reforming the law of rape in Scotland” in C McGlynn and V 
Munro (eds), Rethinking Rape Law: International and Comparative Perspectives, 1st edn (2010). Accessed via 
University of Edinburgh Research Paper Series 2018 Archive. 
19 McDonald (n 7). 
20 Criminal Law (Amendment Act) 1990, s4. 
21 S Weare, “Towards a case for legally recognising and labelling ‘forced-to-penetrate’ cases as rape” (2018) 
14(1) International Journal of Law in Context 110. 
22 Criminal Law (Rape) Act 1981, s2(1). 
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(3) USA 
 
The American situation is complex in that definitions differ per state, resulting in “a variety of similar 

yet distinct legal terminology”23 determining what constitutes “rape.” However, what is notable about 

the USA laws is that only in 2012 was the definition of “rape” employed at national level updated 

from a 1927 law regarding rape as “carnal knowledge against a female” into a gender-neutral 
penetrative assault.24 This broader definition is used by the Federal Bureau of Investigation to gather 
data and maintain records of national levels of the crime.25 The American system in this context, 
partially due to the variance found state-to-state, has attracted criticism for being “convoluted” and 
“challenging” for any layperson to understand.26 
 
(4) Australia  
 
Australian law similarly varies between the States and territories. Although the exact wording of the 
statutory provisions differs, McDonald has helpfully categorised Australian rape law into two distinct 
groups.27 On the one hand, “rape” is defined as a gender-neutral penetrative assault in four of the 
jurisdictions28 (yet curiously, “carnal knowledge” has been retained as a component of the offence 
within them). Within the remaining jurisdictions, the term “rape” has been removed entirely from the 

law. Instead, offences constituting gender-neutral penetrative assault are labelled “sexual penetration 

without consent”29, “sexual intercourse without consent”30 and “sexual assault.”31 It is arguably odd 
that within one (albeit very large) country the language used to describe the same offence is 
inconsistent in this manner. One may question why exactly if a person were to be assaulted as 
prescribed in Melbourne, Victoria it should be labelled “rape”, while across the neighbouring border 

in Sydney, New South Wales it would be called a “sexual assault”. It is worthwhile noting the 
Australian Law Reform Commission, a body of the Australian Government, has expressed unease at 
the inconsistency in application of the laws across the States and territories and called for the 
harmonisation of the provisions.32 
 
(5) Canada 
 
Canadian law has also “eliminated”33 the word “rape” from its system entirely. The Canadian 

Criminal Code was radically altered in 1983. Accordingly, the law provides for an all-encompassing, 
gender-neutral “sexual assault” offence included within the “generic”34 assault provision of the Code 
which describes contact with force or threat.35 Unlike the jurisdictions discussed above, the Canadian 
Code places emphasis more on the level of violence involved36, for example by distinguishing 
between “sexual assault” and “sexual assault with a weapon or causing bodily harm”37 - with no 
discussion of gender or any distinct categorisation of penetration.  The absence of a specific definition 
in the Code has left the Canadian Courts tasked with construing a working definition of “sexual 

 
23 Haugen (n 13). 
24 ibid. 
25 ibid. 
26 Maier (n 11). 
27 McDonald (n 7). 
28 See: Criminal Law Consolidation Act 1935 (South Australia) s48; Crimes Act 1958 (Victoria) s38; Criminal 
Code Act 1924 (Tasmania) s185 & s2(b); Criminal Code Act 1899 (Queensland) s349. 
29 Criminal Code Act Compilation 1913 (Western Australia) s325. 
30 Criminal Code Act 1983 (Northern Territory) s192; Crimes Act 1900 (Australian Capital Territory) s54. 
31 Crimes Act 1900 No 40 (New South Wales) s61. 
32 Report on Family Violence – A National Legal Response (Aus Law Ref Com 114, 2010). 
33 N Verberg et al, “Gender differences in survey respondents’ written definitions of date rape” (2000) 9(3) The 
Canadian Journal of Human Sexuality 181. 
34 McDonald (n 7). 
35 Criminal Code (RSC, 1985, C-46) s65(2). 
36 Verberg (n 33). 
37 Criminal Code (n 35) ss271, 272. 
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assault.”38 While parts of Australia also employ this same term (“sexual assault”), the scope of the 

offence across Australian states is much more akin to the British, Irish and American definitions of 
rape. Canada may certainly therefore be considered quite the outlier of the common law countries. 
 
(6) First comments 
 
From reviewing the language and formulation of the definition of rape across these select 
jurisdictions, it is clear there is no universal agreement or consensus on the legal definition of rape. 
While these jurisdictions have all departed from historically narrow gender-based definitions of rape, 
they have expanded or categorised their law in separate ways and remain in many respects imperfect. 
For countries with such similar legal systems, this divergence in scope and labelling may best be 
explained by the societies’ particular views on how the criminal justice system can best protect and 

serve victims.  
 
 

C. BEHIND THE DEFINITIONS: UNPACKING THE RATIONALES OF REFORM 
 
This section shall assess selected justifications given by lawmakers in explaining the decisions made 
in the process of law reform – mainly the thinking behind whether or not to label a particular factual 
scenario as “rape.” It must be determined whether the denial of the label is grounded by a robust logic 
or instead does not stand up to careful scrutiny. As this article aims to demonstrate, it is not 
insignificant if the label “rape” is limited in applicability or entirely erased from a legal system, thus it 
is not only worthwhile but imperative to examine the tenacity of the arguments underpinning the 
sexual offence framework of that system. 
  
(1) Gender-neutrality 
 
Gender-neutral definitions and labels are a predictable consequence of societal moves toward better 
equality and away from gender binarism. While the question of the particular implications of gender-
neutrality for feminist and rape discourse will be elaborated in a later section of this article, it is 
relevant to note here remarks made by lawmakers regarding their enactment of the various reformed 
sexual offences.  
 

For instance, the Scottish Law Commission stated its view that “the criminal law of sexual 
offences should, as far as possible, not make distinctions based on gender.”39 A similar proclamation 
was made in the English Home Office report that gender neutrality was conducive to “deliver[ing] 

effective protection to all.”40 Yet curiously, the jurisdictions went on to define rape as an ostensibly 
male-perpetrator only crime, viewing this as an acceptable departure from an otherwise largely 
gender-neutral sexual offences framework. However, on closer analysis, unlike the relevant English 
provision for rape, the Scottish offence does not use exclusively male pronouns and explicitly 
includes penile penetration committed by way of a surgically constructed penis.41 As noted above, the 
Scottish Commission has been praised for its recognition of the reality that anatomy for some persons 
incorporates surgically constructed genitalia and eradicates any argument the law does not apply 
equally such persons.   
 

However, the gender neutral ambitions and construction of the Scottish offence create a 
problem, most likely unforeseen by its drafters. The precise formulation, strictly interpreted, means it 
is inaccurate to say either that only men can commit rape or that both men and women can commit 
rape in Scotland. Rather, only a person with a penis is capable of rape. While it is not disputed that 

 
38 K Tang, “Rape reform in Canada: the success and limits of legislation” (1998) 42(3) International Journal of 
Offender Therapy and Comparative Criminology 258. 
39 Report on Rape and Other Sexual Offences (Scot Law Com 209, 2007) para 1.29. 
40 Home Office of England, Setting the Boundaries – Reforming the law on sex offences, vol 1 (June 2000). 
41 2009 Act (n 16) s1(4). 
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some women do have penises, to go on to say that rape in Scotland is therefore committed by men as 
well as “some women” is highly problematic. To distinguish between women with or without penises 
would be extremely misguided, as well as harmful for the transgender community - yet this would be 
the effect of applying the gender-neutral provision for rape under Scots law to a situation involving a 
woman perpetrator. Only the woman with a penis attracts the label “rapist”, with the consequence of 
identifying the personal physical anatomy of that woman. It is evident that the applicability of “rape” 

or “rapist” under Scots law, despite its gender-neutral aims, might act to create serious collateral harm 
to a vulnerable group. This highly regrettable circumstance may have been avoided had the legislative 
drafters opted not to differentiate between penile and non-penile penetrative assaults in defining 
“rape.” 
 
(2) Phallocentrism 
 
This brings this analysis to another explanation provided by some lawmakers: the significance of the 
penis. The laws of Australia and Canada outlined above make no discernible specific differentiation 
between penile and non-penile penetrative assaults in their sexual offence laws, nor is such a 
differentiation made within the FBI nationwide definition of rape in the United States. However, a 
phallocentric approach to rape can still be observed within Britain. Despite the countries’ respective 

law-making bodies emphasising that penile and non-penile assaults deserve to be viewed as “equally 

serious”42, both Scotland and England & Wales each endorsed views that penile penetration was a 
“special type of wrong”43 of a “particularly personal kind”44 distinguishable from other penetrative 
assaults. 
 

It is submitted that such abstract separation is flawed. The risk of pregnancy45 as a 
justification for this kind of categorisation has long been criticised by feminist commentators who 
point out every woman is protected under the law of rape, not just those capable of falling pregnant.46 
Perhaps what is most troubling, however, is the elevated status British thinkers appear to afford penile 
penetration. The logic above begs the question as to what is not “particularly personal” about non-
penile penetration. As Brownmiller succinctly articulates in her seminal text on rape, “the avenue of 

penetration is less significant than the intent to degrade.”47  It is inherently flawed to define which acts 
constitute rape based entirely on the body of the perpetrator. Anecdotal evidence supports the 
assertion that in doing so, victims determine the severity of their own experience based not upon the 
part of their body which was violated, but on the means by which the perpetrator penetrated them.48 
To be forcefully penetrated in any manner is such an obviously distressing transgression against the 
dignity and bodily integrity of the person that to conceptualise and categorise rape from a 
perpetrator’s perspective is ill-judged. The law should not assume that a phallocentric definition of 
“rape” is satisfactory for all members of society.49 In the face of research evidence that victims are 
equivalently psychologically distressed by either form of penetration, it is respectfully submitted that 
these jurisdictions reconsider defining “rape” in this narrow fashion. The preferable approach, 
espoused by the Law Reform Commission of Victoria, Australia, is to define rape as a crime marked 
out by the act of penetration alone.50  
 
 
 
 

 
42 Home Office of England (n 40) para 0.9. 
43 Scot Law Com (n 39) para 3.24. 
44 Home Office of England (n 40) para 2.8.4. 
45 ibid. 
46 Weare (n 21). 
47 S Brownmiller, Against Our Will: Men, Women and Rape, 1st edn (1975) 378. 
48 J Vanasco, Things We Didn’t Talk About When I Was a Girl, 1st edn (2019) 159. 
49 K Stephen, “The legal language of rape” (1994) 19 Alternative Law Journal 224. 
50 Cowan (n 18). 
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(3) Forced-to-penetrate: a neglected paradigm 
  
People with penises who are forced to penetrate, against their will, another person are left behind in 
the majority of the laws outlined above. This form of assault could be interpreted as falling under the 
notably broad Canadian provision, and potentially could be arguable in certain Australian provisions 
with ambiguous language centred on the concept of “sexual intercourse”.51 Yet in the United 
Kingdom, Ireland and USA, the relevant offences conceive of penetration being carried out by the 
perpetrator. Both British bodies referred to the forced-to-penetrate paradigm as a “serious violation of 
sexual autonomy”52 but fail to explain convincingly their view this does not constitute rape or 
penetrative assault. While the Scottish Commission attempted to justify this as a distinct violation in 
the form of compelled “sex” by way of “forced active steps to engage in intercourse”,53 the English 
Home Office cited the existence of only “a little anecdotal evidence” of this form of assault to justify 
not including it in the rape or penetrative assault provisions. 
 

These stances do not stand up to robust scrutiny. It seems wholly arbitrary not to label these 
assaults “rape” – at a fundamental level, a degrading penetrative assault against a person’s bodily 

autonomy takes place within this paradigm. These are the constituent elements these lawmakers 
previously highlighted, yet go on to differentiate forced-to-penetrate scenarios on a technicality. The 
purpose of law should be to protect all victims equally ahead of drawing distinctions.54 Weare has 
advocated for legal reform in this context, and in a ground-breaking study demonstrated that the 
majority of respondents55 who had been forced-to-penetrate another person, when asked to label their 
experience, would most frequently say, “rape.”56 
 
(4) Excising the word “rape” entirely 
 
Finally, it is necessary to note why some jurisdictions have erased the term “rape” from their sexual 

offence laws altogether. Canadian feminists in the 1980s were of the view that the word carried 
connotations only of patriarchal power, sex and not violence, and implied female victims only.57 The 
position was taken in Canada that the gender-neutral “sexual assault” better emphasised the violence 
involved, would offer recourse to male victims, would also reduce victim-blaming by “desexualizing” 
the crime and make the law compatible with the equality provisions of the Canadian Charter.58 To 
assess these arguments fully is to delve into the debate of whether rape involves sexual intercourse, a 
purely violent bodily violation or a distinct class of assault that is intrinsically sexual in nature. The 
merits of arguments around the theoretical bases of how we should perceive rape are out-with the 
scope of an analysis on labelling, but are very much wrapped in language. Canada and some  
jurisdictions of Australia, through their language choice in drafting laws, have endorsed a particular 
conceptual theory of penetrative assault, one entirely divorced from the etymology of the term “rape.” 
 

It may be said that so long as a perpetrator is punished it does not matter what particular term 
is used59, whether that be “rape”, “sexual assault” or “assault by penetration.” The following section, 
however, will attempt to refute this notion by demonstrating that terminology in this context is far 
more than just a matter of semantics. 
 

 
51 1899 Act (n 28) Queensland; 1900 Act (n 30) Australian Capital Territory; 1924 Act (n 28) Tasmania; 1935 
Act (n 28) South Australia. 
52 Scot Law Com (n 39) para 4.22; Home Office of England (n 40) para 2.8.2 
53 ibid. 
54 Weare (n 21). 
55 Referred to by Weare as “men”. 
56 S Weare, “Forced-to-penetrate cases: lived experiences of men baseline research findings” (2017) Baseline 
Research Findings, University of Lancaster. 
57 Verberg (n 33). 
58 ibid; Gotell (n 18); C Boyle, “Sexual assault and the feminist judge” (1985) 1 Canadian Journal of Women & 
Law 93. 
59 Artz and Combrinck (n 12). 

46



 

D. THE SIGNIFICANCE OF LANGUAGE 
 
(1) The meaning in a label 
 
“Rape” is a loaded word. It is “harsh” and it carries a level of “gravitas.”60 The word has particularly 
grave connotations – understandably so, as to forcefully penetrate and sexually violate is one of the 
most egregious actions that can be committed against a person. As noted in the previous section, the 
precise way rape is defined is crucial in ensuring that the law is duly serving those it seeks to protect. 
In formulating an appropriate definition, it would be uncontentious to argue that lawmakers should be 
cognisant of societal comprehension of legal language. Yet, a concern has been voiced in recent 
decades61 that contemporary society’s understanding of the precise meaning of rape and the colloquial 
usage of the word have evolved beyond the scope of many legal definitions employed in the common 
law world. This section demonstrates why any ostensible disparity between legal definitions and 
colloquial or common usage of the term rape is an issue worthy of closer examination.  
 

While academia has recognised the importance of “lay-understandings” of rape for a long 
time,62 older research and studies relating to lay understandings of rape are of limited use today, given 
that the traditional perception of rape fell under the archetype of male-on-female assault within in a 
heterocentric society. The common law countries discussed above have embraced, for the most part, 
considerably advanced attitudes surrounding masculinity, gender and sexuality. As societies mature in 
this way, we can assume that general perceptions as to what actions constitute rape or who can rape or 
be raped, are similarly revised. It follows that the extent to which the law duly serves its purpose 
becomes questionable when contemporary common understandings of rape encompass scenarios 
beyond those contained in the legal definition. A person’s ability to label an experience as “rape”, to 
use the term in the knowledge it is “legally accurate”, should not be denied.  
 

Language analysis is particularly useful in illustrating why sexual offence laws which 
differentiate between forms of penetrative assault are particularly unsatisfactory. The particular policy 
and theoretical justifications taken by lawmakers in enacting these separate offences have been 
scrutinised above; the focus here turns to the impact of categorisation from the perspective of victims. 
 

Using English law as an example, it would be the case that a person who endures a 
penetrative vaginal or anal violation in which an object is used by the perpetrator has not technically 
been raped. Instead, English law would label their ordeal as an assault by penetration. It is 
conceivable that it would not be obvious to the lay person why the law does not call what happened 
“rape”. This person may speculate that the law does not view what happened to them to be as serious 
or grave as rape, a word which evokes serious connotations across society as a whole. Such thinking 
likely opens the door to comparison. Various accounts written by rape survivors acknowledge the 
occurrence of comparing or “ranking” of assaults between survivors.63 For example, Abdulali notes 
that she found herself thinking her own gang-rape comparatively “wasn’t as bad” after she heard 
accounts from fellow survivors in a support group.64 Vanasco also candidly recalls: “Sometimes I 

question whether my feelings are too big for the crime. I often remind myself, He only used his 
fingers.”.65  
 

If comparing the perceived severity or gravity of an assault is indeed recognised as a common 
phenomenon among survivors66, our hypothetical person above would therefore most likely be left 

 
60 Abdulali (n 1) 2. 
61 RA Botta and S Pingree, “Interpersonal communication and rape: women acknowledge their assaults” (1997) 
2(3) Journal of Health Communication 197. 
62 Haugen n 13). 
63 Abdulali (n 1) 175. 
64 ibid. 
65 Vanasco (n 48) 24. Emphasis author’s own. 
66 See R Gay (ed), Not that Bad – Dispatches from Rape Culture, 1st edn (2018). 
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with the impression that society does not view their assault as equal to, or even as serious as, rape - a 
notion which would be bolstered by the applicable legal label. A system of laws which engenders 
such troublesome and ultimately unhelpful thoughts is inherently unsatisfactory. 
 

Analysis through the lens of language demonstrates that categorising penetrative offences 
using different terms and allocating the label rape to penile penetration only - as is the case in England 
and Scotland – arguably has the effect of creating an arbitrary hierarchy of offences. While it is in no 
way suggested that lawmakers consciously sought to create such a hierarchy when drafting these 
reforms, the exclusivity of “rape” as a label is nevertheless problematic. Jurisdictions which have 
removed the term altogether from their laws, such as Canada and some Australian states, although 
avoiding the creation of this arbitrary hierarchy, similarly deny survivors the ability to attach the label 
of rape to their experience. 
 
(2) Language and the individual  
 

For a long time, I refrained from calling him a rapist, afraid of being corrected. Legal 
definitions are important. So is mine. He filled a cavity in my body with his hands. I believe 
he is not absolved of the title simply because he ran out of time.67 

 
This quote from Chanel Miller - who recently waived her anonymity and identified herself as 

the survivor of the infamous Stanford sexual assault case - provides a poignant insight that highlights 
the significance of labelling her assault rape and her attacker a rapist. While initially reluctant to use 
these words, it is clear Miller eventually reclaimed them to match her own understanding of rape – 
which did not mirror the relevant Californian law at the time.68  
 

Vanasco has written about Miller’s use of the label rape and the change in Californian law 
that extended the definition of rape to include digital penetration, which was a direct result of the 
public outcry over her case. After suffering an identical assault, Vanasco notes that Miller’s 

reclaiming of rape prompted her to do the same, as she found comfort in another survivor’s public use 

of the term.69  
 

This example is particularly striking as throughout her memoir, Vanasco recalls that prior to 
Miller’s public use of the term, she had mostly “resisted” using the label rape out of concern she 
would “offend” others whose assaults were “more severe” than her own.70 In finding solidarity with 
Miller, Vanasco now affirms she is “comfortable” applying the label to her own assault and expresses 
the hope that by sharing the personal difficulties she has overcome in using the term rape, she might 
embolden any of her readers who have endured the same experience not to “diminish” their rapes in a 
similar way.71 This particular interaction between Miller and Vanasco provides a potent example of 
the empowering effect embracing the term rape can have upon survivors. The reassurance derived 
from using common labels combats harmful psychological feelings of isolation – of viewing oneself 
as being the “only one” – that may be brought about by rape.72 Furthermore, Vanasco’s account 

highlights how the word itself works to elevate personal perception of the severity of an experience.  
 

It is important to clarify however that this particular discussion of the application of the term 
rape does not in any way seek to criticise those who do not apply this label to their own experience - 
as of course to demand everyone must do so would serve only to exacerbate the culture of blame 

 
67 C Miller, Know My Name, 1st edn (2020) vii. 
68 Vanasco (n 48) 216. 
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which many survivors must endure.73 Recent research74 confirms that, despite the improved laws of 
today, an appreciable figure of victims will not label an experience which is legally recognised rape as 
“rape.”75 While this may be attributable to a variety of factors - for example one’s own internalisation 

of rape myths or ignorance of the law -  it is nevertheless prudent not to accept without question the 
assumption prevalent in much rape literature that labelling and acknowledging assaults as rape is an 
approach always to be endorsed.76 Indeed, much research assessing the impact of the application of 
rape as a label has produced results difficult to reconcile. Some researchers have found that on the one 
hand, self-labelling incurs better psychological adjustment and generally higher levels of functioning, 
lower levels of alcohol consumption and a reduction in risk of revictimisation among survivors.77 Yet, 
contrasting studies have found those who label report more instances of suffering with Post Traumatic 
Stress Disorder compared to non-labellers, as well as more “severe emotional reactions.”78 The impact 
of labelling upon mental health generally is similarly debated.79 While it is out-with the scope of this 
analysis to comment upon the validity of these deviating findings, the implication of this observation 
in this discussion is that it is ultimately necessary to concede that the label rape, while hugely 
significant, will not be uniformly significant for all survivors. 
 
(3) Language and society 
 
Language exerts a substantial, wider impact upon society. The accepted meaning of words or ubiquity 
of particular terms within society influence an individual’s own language choices. Social psychology 
research has determined that societal understandings of rape are “…social processes (as opposed to 

being individual, internal processes) that are reflected in and constructed by language.” 80 Thus, not 
only does language work to influence personal perception of a sexual violence experience, but shapes 
the perception of such violence at a wider level for all persons, notwithstanding their own, or lack of, 
experience. 
 

Commentators in America have condemned widespread use of the term “sexual assault” in 
place of “rape” as a euphemism that society must abandon.81 A striking example is provided by the 
New York Times’ description of the rape endured by news reporter Lara Logan while reporting upon 
political disarray in Cairo. An article by the newspaper, summarising an account of her rape which 
Logan provided to television broadcaster CBS, describes Logan’s ordeal throughout as “sexual 

assault” – the term rape is seen only in direct quotes from Logan.82 Logan subsequently alleged the 
publication had “downplayed” her rape, asserting that the Times had portrayed her harrowing 
experience of gang-rape at the hands of a crowd as a “mere groping.”83  
 

It is difficult to assess the connotations the term “sexual assault” evokes compared to those 
evoked by “rape” at a societal level. For some, like Logan, the phrase may imply violations such as 
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groping, yet for the others the phrase may be entirely synonymous in meaning with rape. This is an 
especially important question for lawyers and other commentators to address, given certain 
jurisdictions describe the same kind of penetrative assault as either “rape” or “sexual assault”, like 
Australia, while others have legislated rape and sexual assault as being entirely different classes of 
offence whereby sexual assaults are not necessarily penetrative, as is the case in England, Scotland 
and Ireland. 
 

It may be the case that media outlets and ordinary persons engaging in conversation may 
simply find it easier to use the phrase “sexual assault” when talking about rape. Vanasco helpfully 
explains that her own past use of “sexual assault” instead of “rape” was driven by the fact the former 
term enabled her to “ignore the particulars” of her rape.84 She notes she also often omitted the word 
“sexual” and labelled her rape just as “assault.”85 In Logan’s case, the New York Times’ use of “sexual 

assault” perhaps allowed readers to become aware of Logan’s ordeal without evoking any potentially 
distressing imagery that would come with a precise description of a brutal gang-rape executed in part 
through the use of weapons. Overall, while there is merit in the proposition that general conversations 
about rape may necessitate careful word choice due to the sensitive and personal nature of the 
offence86, there equally is merit in the argument that the prevalence of rape in society is an undeniable 
issue and accordingly the word deserves to be articulated so as not to “deny” this reality.87 
 

The interchangeable use of “rape” and “sexual assault” has also been observed in academic 
literature. Muehlenhard et al have highlighted instances in which authors  have cited findings from 
research specifically focussed upon “sexual assault” in their own studies on “rape.”88 Scrutinising the 
specific definitions employed across studies and any variance in terms is necessary because of the 
status or “scientific authority” accorded to official research. 89 
 
(4) “Victim” or “survivor”?  
 
A language analysis of rape is closely linked to situations of self-labelling as either a victim or 
survivor of an assault. It must here be addressed that throughout this article, the terms are used 
interchangeably – yet this is not in any way intended to endorse any particular attitude as to their 
respective meaning or to conflate the two terms. Rather, they are increasingly equally ubiquitous in 
legal academic literature. Whether this interchangeable use is appropriate is certainly open to 
question. In recent decades, an important emerging area of research has been upon the effects of self-
labelling in rape. Studies have revealied “victim” carries connotations of weakness, shame and mental 
illness, while “survivor” implies strength, fortitude and increased agency.90 However, this article will 
not attempt to examine this interesting yet complex corollary of rape. Self-labelling is ripe for further 
psychological study, with commentators identifying the need for research upon whether the use of 
“victim” or “survivor” impacts public perception of rape.91 Furthermore, people may self-label using 
both terms92 or may adopt an identity after their rape that is appreciably more multifaceted than that of 
a simple choice within a victim-survivor dichotomy.93 As other labels and identities assumed by the 
victimised remain to be explored and understood fully,94 this section shall comment on the issue no 

 
84 Vanasco (n 48) 158. 
85 ibid. 
86 Haugen n 13). 
87 Cooper (n 81). 
88 CL Muehlenhard et al, “Definitions of rape: scientific and political implications” (1992) 48(1) Journal of 
Social Issues, 23. 
89 ibid. 
90 KM Boyle, “Self, identity, and the mental health of sexual assault victim/survivors” (2016) (DPhil thesis, 
University of Georgia 2016). 
91 ibid; M Papendick and G Bohner, “‘Passive victim-strong survivor’? Perceived meaning of labels applied to 
women who were raped” (2017) 12(5) PLoS. 
92 M Thompson “Life after rape: a chance to speak” (2000) 15(4) Sexual and Relationship Therapy 325. 
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further than to acknowledge it is a “sister” topic of this article. The findings of further psychological 
studies on the matter are highly anticipated and remain to be seen – and will certainly be of relevance 
to legal and criminological discourse. 
 
 

E. MEASURING THE PRACTICAL IMPACT OF LANGUAGE 
 
Following the elucidation of the importance language holds both subjectively for the individual and 
abstractly amongst society, it is prudent to determine the practical impacts - if any - that language 
achieves. The above section sought to refute any dismissal of differing legal labels of the same factual 
scenario as merely a matter of semantic variation. The innate significance of language is not to be 
overlooked. While this may have been demonstrated, it might subsequently be asked whether 
language evinces any practical impact through the application of the laws.  
 

It was hypothesised when the theme for this article was conceived that an expansive, broad 
penetrative assault offence labelled as “rape” would be conducive to increased reporting and 
consequently, more successful prosecutions of these crimes. This was based on the premise that for 
the law to attach “rape”, a term with such gravitas, to a wider set of circumstances would increase 
awareness as to their wrongness and severity, which would validate certain experiences and in turn 
encourage more people to come forward and engage with the criminal justice system. This view was 
shared in some of the older literature.95 However, studies of conviction rates across the jurisdictions 
that have been analysed does not support this assumption. 
Some view legal reform as successful only insofar as victims’ access to justice is improved.96 Some 
studies indicate there was no considerable increase in reporting following the introduction of the 
reforms97 and that low rates of reporting remain the case in Ireland and the USA.98 Others assert that 
reporting generally increased at a “rapid” level.99 Yet, most findings agree as to the “paradoxical” 
existence of declining or static conviction rates post-reform, which have been observed in the United 
Kingdom, Australia and Ireland.100 In one study, Ireland was found to be the only European country 
with a lower conviction rate for rape than England & Wales.101 This is arguably striking in light of the 
wider definition of “rape” in Irish law. Some have posited that this classifies continued feminist 
engagement with law-reform as a “questionable” endeavour.102 
 

However, it is submitted that numerical rates, especially those relating to conviction, are not 
the yardstick by which to measure the effectiveness of legal labels and better terminology. Such an 
approach again does not incorporate the perspective of survivors, for whom the process within the 
criminal justice system is often more significant than any trial outcome.103 It is arguable legal 
language which frames the situation in the same way as the survivor - in other words, refers to and 
tries their rape as “rape” – is an immensely meaningful segment of this process. Larcombe has warned 
against pursuing increased conviction rates as the sole legal and policy objective of reform.104 This 
school of thought is to be welcomed. It is not disputed that the practical impact of language is limited. 
Yet to advocate for broader labelling of “rape” is not to suggest labels have the power to overcome 
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the inadequacies of the criminal justice system. The most conceptually “perfect” definition of rape is 
by no means a panacea for the endemic of sexual violence. Acknowledging these facts however does 
not equate to the conclusion that language and labelling are practically insignificant. 
 
 

F. GENDER-NEUTRAL LANGUAGE AND A GENDERED CRIME 
 
The debate amongst feminist literature regarding gender-neutrality and rape must be addressed. Vast 
and compelling literature is readily available as to the desirability of gender-neutral language in 
definitions of what is perceived to be, in reality, a gendered crime committed by cisgender men 
against cisgender women. It is not possible to appraise the entirety of the debate in this discussion, but 
the core of the debate must be acknowledged. Some are of the view that employing gender-neutral 
and expansive language in sexual offence laws is injudicious, as: “equality of scope does not reflect 

the reality of harm.”105 
 

The desire of feminists to spotlight harm committed against women by men is a sympathetic 
one106, especially during a period of Western culture in which female day-to-day sexual victimisation 
has been reignited in public discourse with movements such as #MeToo. It is submitted however that 
to embrace gender-neutrality is not to deny the preponderance of harm against women. To offer an 
analogy, the least common method or way in which a person has been killed by another will still be 
labelled “murder”. A penetrative assault committed by either a man or a woman, as against men, 
intersex or gender non-conforming persons equally deserves to be legally recognised as “rape” 

regardless of its apparent “rarity” compared to the male-on-female paradigm. Gender-neutral 
language does not act to make gender invisible or erase the reality of violence against women – such 
arguments have been criticised as “largely speculative in nature”.107 The ability to research, 
understand and tackle sexual violence against women is not hindered by gender-neutral legal 
definitions. Instead, gender-neutral laws eliminate any “policy of exclusion” based on biology in their 
applicability.108 Societal understanding of rape has very likely expanded as a result of the increased 
appreciation of the complexity of gender identity, sexuality and male vulnerability. It is crucial that 
the language of the law does not then become a tool used to perpetuate gender-binarism. Gender-
neutral definitions that allow “rape” to be applied and claimed by all members of society do not 

detract from the concerns posed by select feminists – rather gender-neutral language better protects 
persons the law has, for too long, left behind. 
 
 

G. GOING FORWARD 
 
This final section shall explore possible measures to be taken by lawmakers and researchers in 
response to this kind of language analysis. First, in order to appreciate and assess the significance of 
language - most crucially what exactly is evoked or experienced when one says or hears the word 
“rape” - it is necessary to commit to further research. This is admittedly no easy feat and may be met 
with a lack of enthusiasm on account of the inherently subjective nature of such a research question. 
This may explain the current dearth of literature focussed on lay theories of rape.109 Indeed, much of 
this discussion has relied upon survivors’ personal memoirs which, while most insightful, cannot offer 
conclusions gathered in a controlled environment and are not afforded the status accorded to formal 
academic research. Additionally, research findings may be better utilised if harmonised language were 
used in rape study definitions and vignettes. The diverse legal definitions in conjunction with 
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inconsistent terms adopted by authors has been described as a considerable barrier to effective 
research on rape.110 What is classed as rape in one jurisdiction may hinder the relevance of 
psychological, criminological or behavioural study findings from that first jurisdiction for others 
which employ a narrower legal definition of rape, and vice versa. 
 

Secondly, for the reasons outlined in previous sections, it is submitted that jurisdictions yet to 
do so should recognise forced-to-penetrate assaults as rape. Furthermore, laws which separate penile 
and non-penile penetration should be replaced with a broader gender-neutral penetrative assault – 
much like that of rape under section 4 in Ireland. Ireland is not however beyond reproach and might 
better reflect the commendably enlightened ideals of inclusivity articulated by the Irish Law 
Commission throughout its 1988 report111 by amending the equally arbitrary co-existence of “rape” 
and “rape under section 4”. 
 

More radically, jurisdictions might follow in Canada’s footsteps. Lawmakers could “fix” the 
difficulties created by the etymology of “rape” and multiple legal labels by simply subsuming all 
forms of sexual violence (not exclusive to penetrative assault)  under one broad label of “sexual 
assault.” A compelling argument in support of this option is offered by Boyle. She states that it is 
objectionable for the law to adopt a “shopping list” approach and make classifications as to what is 
“sexual” or not in reference to victims’ bodies.112 Hyper-fixation on body parts is indeed undesirable 
as Boyle says, but it is submitted that the widespread erasure of the word “rape” is to be avoided, and 
is a regrettable development in the laws of Canada and Australian states. The removal of “rape” in the 
Canadian framework is likely attributable to discussions on proposed reform coinciding with the latter 
half of second-wave feminism. At this time, the word “rape” exclusively invoked images of 
patriarchal power113 and hatred against women.114 Yet, the jurisdictions which underwent reform in 
the late nineties and beginning of the century and retained the term “rape” stand as evidence that a 
legal system does not need to erase the word in order to facilitate wider societal understanding of the 
concept. Whether other jurisdictions should follow Canada and radically re-conceptualise rape to 
constitute all forms of sexual offence is a separate question, one most definitely out-with the scope of 
this discussion.115 It is categorically stated however that to remove the label “rape” entirely should not 

be a consideration for any jurisdiction undertaking reform in the future. 
 
 

H. CONCLUSION 
 
Law and society are mutually dependent. Accordingly, it is vital to examine any disparity between 
legal definitions of “rape” and the common usage of the word. The law must pay close attention to 
how people talk about and define rape, especially victims and survivors, as this will not remain static 
over time. While liberal language in rape discourse and broad labels alone are not capable of 
universally righting all the wrongs of societal rape culture and the criminal justice system, their 
significance is not to be underestimated. Language is able to offer “psychological vindication”116 to 
those who endure traumatic penetrative violations. Therefore, it is essential any legal framework on 
sexual offences is designed so that no such person is unable to validly say, “rape.”  

 
110 M Sacks, AR Ackerman and A Shlosberg, “Rape myths in the media: a content analysis of local newspaper 
reporting in the United States” (2018) 39(9) Deviant Behaviour 1237. 
111 Report on Rape and Allied Offences (Law Ref Com 24, 1988). 
112 Boyle (n 58). 
113 Verberg n 33). 
114 R Hinch, “Inconsistencies and contradictions in Canada’s sexual assault law” (1998) 14 Canadian Public 
Policy 282. 
115 See: S Chaudhary, “Reconceptualising rape in law reform” (2017) 13 Socio-Legal Review 156. 
116 Law Ref Com (n 111) para 7. 

53



 

WHY STRICT LIABILITY SHOULD BE ABOLISHED FROM CRIMINAL 

LAW  
Gabriel I. Chávez Morán* 

 
A. INTRODUCTION 
B. SERIOUS CRIMES AND QUASI-CRIMES 
C. ARGUMENTS IN FAVOUR OF STRICT LIABILITY AND THEIR 
COUNTERARGUMENTS 
D. ARGUMENTS AGAINST STRICT LIABILITY 
E. NO TYPE OF STRICT LIABILITY (SUBSTANTIVE OR FORMAL) IS 
ACCEPTABLE FOR CRIMINAL OFFENCES 
F. CONCLUSION 
 
 
 

A. INTRODUCTION 
 
Strict criminal liability is always unjust and should therefore be abolished in all its forms. Strict liability is 
traditionally conceptualised as liability without fault. However, there is no clear agreement about when 
criminal liability should be considered strict.1 The concept that will be used throughout this work is that a 
crime is of strict liability if at least one of the material elements of the actus reus does not have a 
corresponding mens rea element.2  
 

Different authors use different classifications of strict liability. In this work, the only classification that 
will be used is that of formal strict liability and substantive strict liability. In formal strict liability, the 
criminal offence lacks mens rea as to one of the elements of the actus reus. In substantive strict liability, 
the criminal offence completely lacks mens rea. Some authors consider that substantive strict liability is 
acceptable for quasi-crimes but not acceptable for serious crimes and that formal strict liability is acceptable 
for serious crimes.3 However, it will be argued that strict liability is never acceptable regardless of the type 
of crime.  

 
First, the alleged distinction between serious crimes and quasi-crimes will be explained and it will be 

argued that the distinction is illusory because all crimes are stigmatic. Then, the arguments in favour of 
strict liability will be presented and rebutted. Later, the arguments against strict liability will be presented. 
Finally, it will be argued that no type of strict liability (substantive or formal) is acceptable for criminal 
offences.  
 
 

 
* LLM in Criminal Law and Criminal Justice at the University of Edinburgh, Master’s in Economic Criminal Law 
from Universidad Internacional de la Rioja, professor of Criminal Procedure at Universidad Francisco Marroquín, and 
practising criminal defence attorney.  
1 J Horder, Ashworth’s Principles of Criminal Law, 9th edn (2019) 289.  
2 A P Simester, “Is Strict Liability Always Wrong?”, in A P Simester (ed), Appraising Strict Liability (2005) 21 at 22. 
3 ibid at 22-24. 
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B. SERIOUS CRIMES AND QUASI-CRIMES 
 
A prominent position is that substantive strict liability is acceptable for quasi-crimes but not for serious 
crimes.4 The distinction between the types of crimes based on seriousness is crucial because the courts in 
England have used it to determine if the offence is a strict liability offence or not in cases such as B v DPP 
[2000] 2 AC 428, Harrow London Borough Council v Shah [2000] 1 WLR 83, Muhamad v R [2003] QB 
1031, and Gammon (Hong Kong) Ltd v Attorney-General of Hong Kong [1985] AC 1.5 Therefore, this 
distinction between the types of crimes will now be addressed.  

 
Serious crimes are also called true crimes or stigmatic crimes. These are crimes with high penalties, 

imprisonment and therefore, stigma upon conviction.6 Murder is a clear example of a serious crime because 
the conduct that is prohibited is regarded to be morally wrong -mala in se-, it has the highest of penalties 
(a mandatory penalty of life imprisonment), and the person is labelled as a wrongdoer by society.  

 
Quasi-crimes are also referred to as not truly criminal or non-stigmatic crimes. These are crimes with 

a regulatory nature, low penalties, no imprisonment and allegedly, no stigma upon conviction.7 An example 
of a quasi-crime is a speeding offence because the conduct is not considered to be morally wrong, but 
instead exists to regulate order and safety in society - mala prohibita-, the penalty is the payment of a fine, 
and the person is not labelled as a wrongdoer by society.  

 
Therefore, the supposed differentiating feature between these types of crimes is that serious crimes 

entail stigma because of the severity of their punishment and nature of the conduct and quasi-crimes do not 
because of the levity of their punishment and nature of the conduct. However, this distinction cannot truly 
be made because all criminal convictions entail stigma.  

 
For example, when applying for a job there is commonly a questionnaire that requires the applicant to 

state if he or she has been convicted of a crime; the same happens when applying for a visa. Even when 
applying to universities it is necessary to disclose criminal convictions. In none of these cases is there a box 
to check if the crime was “stigmatic” or “non-stigmatic”. Although some application questioners allow the 
applicant to clarify the nature of the conviction, this is not always the case. So, in many instances, the 
applicant will be automatically ruled out of the application process if he or she has a criminal conviction. 
Moreover, in the cases where the applicant can clarify the nature of the offence, it is left to the discretion 
of the reviewer to decide whether the crime is stigmatic or not.  

 
Every criminal conviction brings the label of “criminal” with it. Hence, this means that the distinction 

made between stigmatic and non-stigmatic crimes is illusory. Simester attempts to counter this point by 
claiming that although all crimes entail the label of “criminal”, in some cases people can look beyond the 
convictions if they are commonly imposed on a strict liability basis.8 Nonetheless, this is nothing but 
speculation. Although some people might look beyond the criminal conviction and ask if the conduct was 
morally wrong, the fact is that the person is officially labelled a criminal by the State for all of society to 
know.  

 
Moreover, there is a contradiction in Simester’s work because he claims that substantive strict liability 

may not be wrong in quasi-crimes but he then states the following: “If a clear distinction between “quasi-
criminal” and “truly criminal” offences cannot be drawn, or if that distinction fails to secure public 

 
4 ibid at 23. 
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55



 

recognition, then the present objection to strict liability carries over to quasi-criminal regulations”.9 Later 
he claims: “All this suggests that a clear line between quasi-criminal regulations and stigmatic crimes 
cannot, and should not, be drawn within the existing system of criminal justice”.10 He concludes this line 
of argument by stating that “one possible accommodation would be for the state to modify the existing 
system (…) by instituting a second regime, say of administrative violations”.11  

 
Hence, Simester’s work is contradictory because he argues that substantive strict liability is acceptable 

under the criminal law for quasi-crimes. However, he later claims that if a distinction between quasi-crimes 
and serious crimes cannot be made, then substantive strict liability is not acceptable for quasi-crimes. He 
then asserts that a proper distinction between serious crimes and quasi-crimes cannot be made by the 
criminal justice system and that a solution would be to modify the current system and create a system of 
administrative offences.  

 
It is agreed with Simester that the proper solution is to have a system of administrative offences where 

strict liability can be applied. However, the reason for this is that an administrative system falls outside the 
scope of the criminal law, where there is no criminal conviction and no risk of stigmatisation. Therefore, 
Simester fails to explicitly recognise that substantive strict liability is never acceptable under criminal law 
(regardless of the type of offence) and that it is only acceptable under an administrative system. 

 
In the continental system, an administrative system exists to deal with what are considered quasi-

crimes.12 In continental administrative systems, these offences are tried outside the criminal justice system 
by administrative authorities that never impose criminal convictions, only administrative sanctions that are 
limited to fines. Therefore, in the administrative system, there is no risk of stigmatisation because the person 
is never labelled a criminal and the hindrance of the person’s rights is minimal because the sanction can 
only be monetary, never a deprivation of liberty. Only in the administrative system can strict liability be 
justified, for the instrumental reasons that will be discussed in the next section.  

 
Criminal law should be reserved for the most serious of offences due to its ultima ratio nature. Since 

criminal law always entails stigmatisation, it should be used as a last resort by the State and never for cases 
of strict liability. For this reason, strict liability could be justified for administrative offences but never for 
criminal offences.  

 
Additionally, when drawing distinctions between crimes, an interesting case exists in France where 

strict liability is allowed for contraventions under the criminal justice system.13 Although it is considered 
that strict liability should never be allowed to exist in the criminal justice system, this system is considered 
less flawed than that of England because in this system the law draws a distinction between the types of 
offences and determines when an offence is a contravention (a minor offence) and a délit (a major offence). 
Therefore, the law automatically lets society know that a person was convicted of a contravention and not 
a délit, unlike in England where it is up to society to decide whether the crime is stigmatic or non-stigmatic. 
 
 

C. ARGUMENTS IN FAVOUR OF STRICT LIABILITY AND THEIR 
COUNTERARGUMENTS 
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Horder explains that the “main argument” in support of strict liability is the protection from harm and the 
promotion of security. 14 However, he clarifies that there is a lack of hard evidence to support this. A 
counterargument to this (besides the fact that it lacks concrete evidence) is that the prevention of harmful 
conduct is not an objective that is specific to strict liability because it is always the goal of criminal law, 
regardless of the type of offence. Therefore, this generic justification provides no specific arguments to 
support the case for strict liability.  

 
Simester gives what he calls “instrumental arguments” in favour of strict liability for quasi-crimes.15 

He calls these arguments instrumental because they are linked to the effectiveness and efficiency of the 
criminal justice system. These instrumental arguments will now be presented and rebutted.  

 
The “most common” instrumental argument in favour of strict liability is its alleged deterrent effect. It 

is thought that it is less likely for people to commit the prohibited conduct when strict liability is used 
because no excuses as to the mental state are admitted and this supposedly creates a higher level of care. 
However, this claim lacks empirical evidence. Moreover, it can be argued that a negligence-based standard 
would have a greater deterrent effect than strict liability because it would allow defendants to know what 
precautions they need to take to avoid the risk of a criminal conviction. On the other hand, in the case of 
strict liability, defendants are left without parameters of what they could do to comply with the law to avoid 
the risk of a conviction.16 Therefore, in terms of compliance and deterrence, a negligence-based standard 
would be more effective.  

 
It is also argued that strict liability is cost-effective because it simplifies criminal trials since it removes 

the number of criminal elements and therefore the number of issues that are discussed.17 Although criminal 
trials would indeed be much simpler if the prosecution would not have to prove the mens rea of the offence, 
this can never justify removing fundamental principles of criminal law, such as the culpability principle, to 
facilitate a conviction.  

 
The fundamental principles of criminal law act as a safeguard on individual rights to protect them from 

an unfair criminal conviction. Not only must this cost-effective argument be emphatically rejected, but it 
must also be pointed out that accepting such reasoning is a danger to the criminal justice system. If the 
culpability principle can be trampled over to simplify trials, then other fundamental principles like the 
principle of legality and the principle of individual criminal responsibility could also be disregarded to 
facilitate convictions.  

 
Related to the previous argument, is the one that claims that strict liability increases the accuracy of the 

criminal justice system because by reducing the number of issues that will be discussed, there is less 
probability for an error to occur. It is alleged that this is especially the case for mens rea requirements which 
are particularly hard to prove.18  

 
This nonsensical argument must be discarded. Strict liability does not make the criminal justice system 

more accurate; it makes it more inaccurate because by removing the mens rea requirement it is easier to 
convict an innocent person. The ease to secure a conviction should never be confused with accuracy. In this 
case, making the prosecutor’s job easier comes at the great expense of making it more likely for an innocent 
person to be wrongfully convicted.  

 

 
14 Horder, Ashworth’s Principles of Criminal Law (n 1) 289. 
15 Simester (n 2) at 25. 
16 ibid at 30. 
17 ibid at 26.  
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Likewise, it is argued that strict liability should be allowed for regulating corporate activity because 
proving mens rea is especially difficult in the case of corporate defendants where there may not be a specific 
person to whom the conduct and the mental state can be attributed.19 It was already stated that making the 
prosecutor’s job easier should not be a reason to discard the fundamental principles of criminal law. 
Additionally, in the case of corporate defendants, a negligence-based standard could be used instead of 
strict liability. With this negligence-based standard, proof of the corporation’s mental state would not be 
necessary because negligence can be determined by the conduct.20  

 
Simester’s last instrumental argument in favour of strict liability for quasi-crimes is that of cost 

allocation. He argues that strict liability should be applied to specific activities that produce certain risks 
because by choosing to engage in such conduct, defendants must assume the consequences that might be 
brought about. He continues this argument by making the following statement:  

 
Why not control them with other legal mechanisms? The answer is that there are certain advantages to 
using the criminal law. One is the symbolic significance of declaring that Øing is prohibited. The 
creation of a quasi-criminal regulation may be a tool for communicating to the public that the prohibited 
activity is a legal wrong that must not be done (…). 21  
 
The contradiction in Simester’s work is obvious. He claims that substantive strict liability can be 

justified for quasi-crimes because they are non-stigmatic. However, here he claims that an argument in 
favour of using strict liability in the criminal law, as opposed to using other types of regulation, is that it 
has a “symbolic significance” that lets the public know that the conduct is wrong.  
 
Continuing to point out contradictions, it must be noted that the arguments in favour of strict liability are 
inconsistent because the levity of the offence and the seriousness of the offence are both used to justify it.22 
The levity of the offence is used to justify strict liability for quasi-crimes because it is argued that the 
conduct does not entail any moral wrongdoing and is therefore non-stigmatic. However, the seriousness of 
the offence is also used to justify strict liability as the Court of Appeal did in R v Howells [1977] QB 614 
when it considered that the offence of possessing a firearm without a certificate is an offence of strict 
liability because: “the danger to the community resulting from the possession of lethal firearms is so 
obviously great that an absolute prohibition against their possession without proper authority must have 
been the intention of Parliament when considered in conjunction with the words of the section.”.  
 

Furthermore, in Gammon v Attorney-General for Hong Kong [1985] Lord Scarman stated that “(…) 

the only situation in which the presumption can be displaced is where the statute is concerned with an issue 
of social concern (…)”. These manifest contradictions only serve to demonstrate that strict liability should 
never be allowed in criminal law.  

 
As it can be appreciated after analysing the arguments in favour of strict liability, there is a clash 

between the authoritarian principle and the principle of proportionality related to the fairness of offence 
construction. The authoritarian principle promotes a flexible criminal law that gives the State more power 
and discretion for the effective prosecution of crime. The principle of proportionality related to the fairness 
of offence construction creates a limit on the punitive power of the State by requiring that criminal offences 
be built in a just manner.23  

 

 
19 ibid at 28.  
20 ibid at 31. 
21 ibid at 29 (emphasis added). 
22 Horder, Ashworth’s Principles of Criminal Law (n 1) 292. 
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Hence, as is always the case in criminal law, there exists a tension between the effectiveness in the 
prosecution of crime and individual rights. For the criminal justice system to function, some individual 
rights must be restrained; however, strict liability crimes create a disproportionate limitation on individual 
rights that is not justified to increase the effectiveness of the criminal justice system. As it will be argued 
in the next section, strict liability violates the principle of proportionality related to the fairness of offence 
construction because it creates liability without fault. 

 
 

D. ARGUMENTS AGAINST STRICT LIABILITY 
 
Having countered the main arguments in favour of strict liability it is now time to present specific arguments 
that demonstrate why strict liability is wrong. In this section, it will be argued that strict liability is wrong 
because it breaches the culpability principle, it is contrary to the rule of law, it creates wrongful censure 
and stigmatisation, it is a threat to liberty, and it violates human rights.  

 
Strict liability breaches the culpability principle which requires blameworthiness to impose criminal 

liability.24 Mens rea is necessary to establish blame, as expressed by the maxim actus non facit reum, nisi 
mens sit rea (the act does not make the offender guilty unless the mind is guilty).25 Strict liability breaches 
the culpability principle because the defendant lacks a guilty mind and is exclusively judged by his or her 
external conduct.  

 
In substantive strict liability, there is an absolute lack of a mental element and in formal strict liability, 

there is a lack of a mental element as to one of the elements of the actus reus. Both types of strict liability 
breach this principle because for the defendant to have a guilty mind, he or she must have mens rea for the 
entirety of the actus reus. Strict liability thus creates liability without blameworthiness and fault.  

 
Additionally, Ashworth provides two arguments as to why fault is a requirement for a criminal 

conviction and why strict liability is wrong: the rule of law argument and the censure-based argument.26  
 
The first argument, the rule of law argument, states that fault is a requirement for a criminal conviction 

because criminal law is a guide to behaviour and should only punish people who have had the chance to 
avoid committing the prohibited conduct. Thus, only people who are aware of what they are doing should 
be punished, making mens rea a requisite for criminal law to be fair. This is also linked with the State’s 
respect for individual autonomy because it should not criminalise people for actions they committed 
unintentionally (or without recklessness or negligence).27  

 
The second argument, the censure-based argument, states that criminal law creates an official censure 

against the people who are convicted. Criminal convictions are imposed by the State and condemn the 
person on behalf of society. Therefore, criminal punishment should not be imposed on people for conduct 
they committed without fault because it creates wrongful censure and stigmatisation.28 

 
Additionally, strict liability is a threat to liberty. Aside from the negative consequences of criminal 

punishment, after being labelled a criminal, a person can be alienated from society and his or her life plans 

 
24 Spencer and Pedain (n 12) at 249.  
25 W Chan and A P Simester, “Four functions of mens rea” (2011) 70 Cambridge LJ 381 at 381. 
26 A Ashworth, “Should strict criminal liability be removed from all imprisonable offences?” (2010) 45 Irish Jurist 1 
at 5.  
27 ibid at 5-6. 
28 ibid at 6-7.  
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can become drastically impaired.29 Job opportunities, personal relationships, visa applications, among other 
things, become hindered when a person is convicted of a crime. As already addressed, the principle of 
culpability requires mens rea for a person to be blameworthy. Strict liability is a danger to liberty because 
people who are not blameworthy are stigmatised and limited in their life plans.  

 
Furthermore, courts in several countries have considered that strict liability is a violation of human 

rights. In C.C. v Ireland & ORS [2006] IESC 33 the Supreme Court of Ireland held that a criminal offence 
of statutory rape was unconstitutional because it was a strict liability offence as it did not allow the 
defendant a defence of mistake of fact concerning the complainant’s age. 30 It stated the following:  

 
It appears to us that to criminalise in a serious way a person who is mentally innocent is indeed to inflict 
a grave injury on that person’s dignity and sense of worth and to treat him as little more than a means 
to an end (…) this, in turn, constitutes a failure by the State in its laws to respect, defend and vindicate 
the rights to liberty and to good name of the person so treated (…).  
 
Therefore, the Supreme Court of Ireland held that strict liability breaches the right to liberty, to a good 

name and dignity. The Supreme Court of Ireland did not provide a detailed explanation as to why each one 
of these rights was breached. Nevertheless, it is considered that each of these human rights is breached for 
the following reasons. The right to liberty is breached by strict liability because the State is disrespecting 
the person’s autonomy by criminalising conduct that was committed without mental awareness (intention, 
recklessness, or negligence). The right to a good name and the right to dignity are breached by strict liability 
because individuals are convicted and thus stigmatised by the State although they are blameless or in the 
court’s specific words, “mentally innocent”.  

 
In Reference re Section 94(2) of the Motor Vehicle Act (B.C.), [1986] 2 SCR 486 the Supreme Court of 

Canada held that an absolute liability offence was contrary to the Charter of Rights. The offence in question 
provided that a driver would be imprisoned for driving without a valid driver’s licence or with a licence 
under suspension “whether or not the driver knew of the prohibition or suspension”.31  The Supreme Court 
held that:  

 
Mandatory imprisonment for an absolute liability offence committed unknowingly and unwittingly and 
after the exercise of due diligence is excessive and inhumane. Such sanction offends the principles of 
fundamental justice embodied in our penal system and accordingly is inconsistent with s. 7 of the 
Charter.  
 
In Canada, absolute liability is distinguished from strict liability in that in strict liability the defendant 

is allowed to prove an absence of negligence but not in absolute liability.32 Although the Canadian 
terminology is not the one used in the present work, this ruling helps to support the fact that a lack of mens 
rea in a criminal offence is contrary to principles of fundamental justice and is in fact “excessive and 
inhumane”.  

 
The German Constitutional Court has ruled that the culpability principle is a constitutional principle 

that stems from the rule of law. It considered that it is “rooted in human dignity and in a recognition of the 

 
29 J Horder, “Strict liability, statutory construction, and the spirit of liberty” (2002) 118 Law Quarterly Review 458 at 
459.  
30 D Prendergast, “The constitutionality of strict liability in criminal law” (2011) 33 Dublin U LJ 285 at 297.  
31 K Webb, “Regulatory offences, the mental element and the charter: rough road ahead” (1989) 21 Ottawa LR 419 at 
440.  
32 Horder, Ashworth’s Principles of Criminal Law (n 1) 289. 
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human being’s capacity for responsible agency”.33 As previously mentioned, the culpability principle is 
breached by strict liability because it creates liability without mens rea and thus without blameworthiness.  

 
In Costa Rica, the culpability principle is expressly established in article 39 of the Constitution which 

states that: “No one will be imposed a penalty without (…) the necessary demonstration of culpability”. In 
sentence number 1990-00500 dated May 15, 1990, the constitutional division of Costa Rica’s Supreme 
Court held that responsabilidad objetiva (strict liability) is unconstitutional because it violates the principle 
of culpability established in article 39 of the Constitution since it creates liability without fault. In Spanish 
speaking Civil Law countries, strict liability is called responsabilidad objetiva. This translates to “objective 
responsibility” because there are no subjective requirements: the focus is exclusively on the actus reus and 
the mens rea is completely disregarded. 

 
Moreover, in England, the presumption of mens rea in criminal offences has been recognised as a so-

called “constitutional principle”. This was done so by Lord Steyn in B v DPP [2000] and by Lord Bingham 
and Lord Steyn in R v K [2002] 1 AC 462.34 However, Horder points out that this interpretation has not 
been consistent as the presumption of mens rea can be rebutted by arguing that the issue is of “social 
concern”.35  

 
Lastly, strict liability offences breach the human right of the presumption of innocence. Nevertheless, 

the European Court of Human Rights has erroneously stated that strict liability offences do not violate the 
presumption of innocence. In Salabiaku v France [1991] it established that “the Contracting States may, 
under certain conditions, penalise a simple or objective fact as such, irrespective of whether it results from 
criminal intent or from negligence”. The same criterium was restated in G v The United Kingdom [2011].  

 
The European Court of Human Rights is wrong because the presumption of innocence should not be 

limited to a procedural principle, it must be understood as a substantive principle as well. As Duff has 
correctly pointed out, a substantive understanding of the presumption of innocence requires the prosecution 
to prove culpable wrongdoing.36 For a defendant to be found guilty, he or she must have been proven to be 
blameworthy of committing the objective conduct. Strict liability allows a person to be convicted of a 
criminal offence without proof of a guilty mind and is therefore contrary to the presumption of innocence. 
As the Supreme Court of Ireland pointed out, strict liability criminalises a mentally innocent person.  

 
After analysing what various courts throughout the world have considered about strict liability it can 

be concluded that it also breaches the principle of proportionality concerning the fairness of offence 
construction. Strict liability is contrary to the rule of law and breaches the principle of culpability, the right 
to liberty, the right to a good name and dignity, and the presumption of innocence. Thus, strict liability is 
blatantly unfair and disproportionate and should be eliminated from criminal law.  

 
 

E. NO TYPE OF STRICT LIABILITY (SUBSTANTIVE OR FORMAL) IS 
ACCEPTABLE FOR CRIMINAL OFFENCES 

 
As mentioned, there is not an absolute agreement when it comes to defining strict liability and the different 
types of strict liability there are. In this work, an offence is considered a strict liability offence if at least 
one of the material elements of the actus reus does not have a corresponding mens rea element. However, 

 
33 Spencer and Pedain (n 12) at 249.  
34 Horder, Ashworth’s Principles of Criminal Law (n 1) 295. 
35 Horder, Ashworth’s Principles of Criminal Law (n 1) 295. 
36 R A Duff, “Strict liability, legal presumptions, and the presumption of innocence”, in A P Simester (ed), Appraising 
Strict Liability (2005) 125 at 134. 
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to be more precise, strict liability can be classified as substantive strict liability and formal strict liability. 
In substantive strict liability, there is an absolute lack of mens rea and in formal strict liability, there is a 
lack of mens rea as to one of the elements of the offence.37  

 
Simester argues that substantive strict liability is acceptable for quasi-crimes but not for serious crimes 

and that formal strict liability can be acceptable for serious crimes.38 However, throughout this work, it has 
been argued that no type of strict liability is justified for criminal offences. So far, general arguments against 
strict liability have been presented but now it is time to present specific arguments against formal strict 
liability.  

 
First, it must be mentioned that proponents of formal strict liability justify it by arguing that, although 

one element of the offence is lacking mens rea, the remaining elements have the mens rea that is necessary 
to attribute culpability to the defendant. Constructive liability is a case of formal strict liability because 
mens rea is required for an underlying element of the offence, but it is not required for a result element of 
the offence. 39  

 
An example of constructive strict liability is unlawful act manslaughter (also called constructive 

manslaughter) because the crime of manslaughter is built upon the idea that the defendant committed an 
initial dangerous criminal offence and should therefore be held liable for the resulting death of a person as 
if he or she had committed manslaughter. The argument that is used to justify constructive strict liability is 
that by committing the initial criminal offence the defendant changed his or her normative position and 
should be held liable for any resulting consequences of his or her acts.40 

 
However, constructive liability is wrong since it breaches the principle of proportionality related to the 

fairness of offence construction. In simple terms, it is unfair to hold a defendant criminally liable for 
consequences of his or her actions that were too far removed from the initial conduct, as to completely lack 
a mental state with those consequences.  

 
In the example of unlawful act manslaughter, it is unfair to hold a person liable for manslaughter for 

having engaged in a street fight in which he or she punched a person, the person fell and cracked their skull 
and died. Although the defendant committed a dangerous and unlawful act by punching another person in 
the face, it is not fair to convict him or her of manslaughter. In Ashworth’s words, in these cases, the “moral 
distance is too great”.41  Additionally, in such instances, there is a problem with fair labelling because the 
label that will be attached to the defendant is that of a crime for which he or she had no mental state, in this 
case, manslaughter.42   

 
To avoid the unfairness that arises from formal strict liability and constructive liability, the 

correspondence principle should always be respected. The correspondence principle requires that there 
exists a matching mens rea element for every element of the criminal offence.43 This principle is derived 
from the culpability principle which requires blameworthiness for criminal liability, thus blameworthiness 
must be required for all elements of the criminal offence, not just some.  

 

 
37 Simester (n 2) at 22. 
38 ibid at 24. 
39 Simester (n 2) at 42. 
40 A Ashworth, “A change of normative position: determining the contours of culpability in criminal law” (2008) 11 
New Criminal LR 232 at 233. 
41 ibid at 249.  
42 Horder, Ashworth’s Principles of Criminal Law (n 1) 172.  
43 R A Duff, Answering for Crime Responsibility and Liability in the Criminal Law (2007) 230. 
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F. CONCLUSION 

 
Franz Von Liszt famously stated that the general principles of criminal law are the criminal’s magna carta 
as they protect individuals from the Leviathan that is the State’s punitive power. This should serve as a 
constant reminder that the purpose of criminal law is not only to prohibit and punish harmful behaviour but 
that it also acts as a system of guarantees to safeguard individuals from the State’s coercive power.  

 
Therefore, considerations of effectiveness and efficiency like the ones that are commonly used to justify 

strict liability should never be given prevalence over the fact that strict liability breaches fundamental 
principles of criminal law such as the culpability principle, the presumption of innocence, and the principle 
of proportionality concerning the fairness of offence construction.  

 
Additionally, no forms of strict liability should be allowed in criminal law. The argument that 

substantive strict liability is justifiable for quasi-crimes is flawed because the distinction between quasi-
crimes and serious crimes is illusory as all crimes carry the label of “criminal” and are therefore stigmatic.  

 
If the instrumental reasons to impose strict liability are considered important for policy purposes, a 

system of administrative offences that exists outside the realm of the criminal law (like the one used in 
some civil law countries) could be created to impose strict liability. However, strict liability should be kept 
outside the criminal law.  

 
Finally, formal strict liability is also unjustifiable because a correct understanding of the culpability 

principle requires a correspondence between all the actus reus elements and the mens rea elements. Thus, 
it can be concluded that strict criminal liability is always unjust and should therefore be abolished in all its 
forms.  
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A. INTRODUCTION 
 
In an unusually strong joint statement, several human rights commissioners1 stated on the occasion of 
the 20th Anniversary of the UN Declaration on Human Rights Defenders (HRD)2 that:  
 

Human rights defenders are especially and systematically targeted in contexts of conflict or 
crisis, as well as when protecting migrants and refugees’ rights, land and environmental rights, 

in the context of the development of extractive industries, and in the name of national security 
and the fight against terrorism.3 
 
The act of protecting human rights is recognised as a right in itself, in the (non-binding) 

Declaration on Human Rights Defenders.4 Civil society actors (CSAs) play an important role in 
protecting and promoting human rights on several levels of governance. For the purposes of this article, 
CSAs are understood to encompass both collectives (such as civil society organisations) and 
individuals, including the entire “web of activities and organisations […] not created by the state […] 

[and which] are not profit oriented”5). Therefore, the threat posed to the ability of CSAs to engage in 
the protection of human rights is significant and needs to be addressed. 

 
* LLM in Human Rights. I would like to thank Dr Michelle Burgis-Kasthala and Jóna þorey Petursdottir for 
comments on earlier versions. Any errors remain my own. 
1 The United Nations (UN) Special Rapporteur on the Situation of Human Rights Defenders, the Special 
Rapporteur of the African Commission on Human and People’s Rights (ACHPR) on Human Rights Defenders, 
the Council of Europe Commissioner for Human Rights, the First Deputy Director of the OSCE Office for 
Democratic Institutions and Human Rights (ODIHR), and the Rapporteur on Human Rights Defenders of the 
Inter-American Commission for Human Rights (IACHR). 
2 Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect 
Universally Recognized Human Rights and Fundamental Freedoms (9 December 1998) UNGA A/RES/53/144 
(Declaration on Human Rights Defenders). 
3 M Forst et al, “20 Years on from the adoption of the UN Declaration on Defenders: The protection of human 
rights defenders is non-negotiable (joint statement)” (Statement of global human rights commissioners on the 20th 
Anniversary of the 1998 Declaration on Human Rights Defenders) (Council of Europe Commissioner for Human 
Rights 2018). 
4 Declaration on Human Rights Defenders (n 2). 
5 M Ambrosini and J Van der Leun, “Introduction to the special issue: Implementing human rights: civil society 
and migration policies” (2015) 13 Journal of Immigrant & Refugee Studies 103 at 104. 
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This article focuses specifically on the situations of CSAs supporting (any and all) migrants 
and refugees in Europe, who are currently facing high levels of criminalisation. Particular focus is 
placed on CSAs whose activities are oriented around direct service provision, as the legal protection for 
such activities is less obvious than those for more advocacy-oriented work, and their work can therefore 
be impeded more easily by state authorities. In this framework, this article explores the role of CSAs in 
the protection of human rights of migrants and refugees in Europe, current criminalisation trends and 
their effects, and how international human rights law could protect CSAs and their work from this 
phenomenon. It concludes with recommendations for how CSAs and international actors can combat 
this criminalisation. The recommendations suggest, inter alia, a long-term approach to the defence of 
an active civil society, robust support for smaller CSAs, including through financial support, monitoring 
and reporting of criminalisation of CSAs, the revision of the 2002 Facilitators Directive, strategic 
litigation against criminalisation and targeting of CSAs, and continued support and solidarity amongst 
CSAs themselves. 
 
 

B. THE ROLE OF CIVIL SOCIETY IN THE PROTECTION OF HUMAN 
RIGHTS 

 
CSAs play an important role in protecting human rights. They protect individuals from state violence 
and omissions, “filling gaps” where governments are incapable or unwilling to do so.6 In the context of 
migrants’ rights in Europe, services provided by CSAs range from the provision of essential goods 
(such as housing and food, education, and medical care7) to search and rescue at sea (SAR), playing a 
“crucial role in service provision”8 for thousands of vulnerable migrants and refugees. Therefore, 
assuming that the protection of human rights without discrimination is desirable, and given that the 
work of CSAs supports this goal, it follows that the work of CSAs should also be desirable, and should 
not be targeted, repressed, or criminalised. 
 

More broadly, while human rights law traditionally focused on the relationship between states 
and individuals, CSAs occupy the space between these two levels, and embody a spirit of solidarity, 
which is reflected in the Universal Declaration of Human Rights as the “spirit of brotherhood.”9 In this 
space, CSAs bridge the gap between the theoretical human rights bond between state and individuals 
and the practical application of human rights, working in areas where traditional human rights 
enforcement mechanisms are not effective. The case of migrants’ human rights is particularly 

illustrative of this function because it often operates where the jurisdiction (and corresponding human 
rights duties) of states is unclear. This lack of clarity can be a ‘natural’ consequence of the international 

state system, or deliberately created to minimise states’ duties; Greenberg illustrates the latter by 
arguing that Italy deliberately avoids having jurisdiction over boats in the Mediterranean to avoid 
having duties over migrants and refugees.10 A lack of clarity regarding migrants’ human rights is also 

to some extent inherent in the implementation of the Refugee Convention, which does not explicitly 
allow the irregular crossing of borders for the sake of asylum.11 Combined with the closing and 
securitisation of external EU borders, this creates a gap between the theoretical right to seek asylum 

 
6 See for examples Ambrosini & Van der Leun (n 5) at 108. 
7 P Theodosopoulou et al, “Rescue medical activities among sea migrants and refugees in the Mediterranean 
region: Lessons to be learned from the 2014–2020 period” (2021) 72 International Maritime Health 99. 
8 S Carrera, J Allsopp and L Vosyliūtė, “Policing the mobility society: the effects of EU anti-migrant smuggling 
policies on humanitarianism” (2018) 4 International Journal of Migration and Border Studies 236, 
quoted in V Jalušič, “Criminalizing ‘pro-immigrant’ initiatives: Reducing the space of human action” (2019) Two 
Homelands 105 at 110. 
9 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A(III) (UDHR), article 1. 
10 J Greenberg, “Counterpedagogy, sovereignty, and migration at the European Court of Human Rights” (2021) 
46 Law & Social Inquiry 518. 
11 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954) 189 
UNTS 137 (Refugee Convention). 

65



 

and its practical application – leading to the potential violation of migrants’ rights both during and after 

their border crossing. By entering such spaces, CSAs can expose and bridge such gaps. 
 
In addition to straightforwardly providing services, CSAs can also “convey” rights to migrants 

and refugees who would otherwise be “rightless” because of these gaps.12 This is exemplified in 
situations of rescue-at-sea of migrants and refugees. As Mann describes, outside states’ territorial 

waters, migrants (being neither citizens nor in a state’s territorial jurisdiction), while theoretically being 
rights holders, do not have a state that has a corresponding duty to protect their rights. As a result, there 
is no state that can be held legally accountable for their deaths as human rights violations (nor for other 
rights violations). However, CSAs can (and do) voluntarily place themselves in a situation where the 
law of the sea creates an obligation on them to protect the migrant’s right to receive assistance in 
distress. Without the presence of the CSAs, the migrants and refugees in this situation would not have 
any enforceable rights.13 In other instances, CSAs bridge gaps through actions that “provide 

information, … legal advice, [and] basic rights counselling,”14 empowering people to claim their rights 
in national legal systems that are otherwise (purposefully) too difficult to navigate. This process is also 
linked to CSAs’ role in keeping governments accountable by identifying gaps in the implementation of 
human rights and reporting them on multiple levels (including international human rights monitoring 
mechanisms), which can also lead to the improved implementation of human rights. The HRD 
Declaration, unanimously adopted by the UN General Assembly in 1998, recognises the importance of 
CSAs’ role in treating human rights as moving “from a task accomplished mainly through the 

international community and States to one that belongs to every person and group within society.”15 
 
 

C. THE CRIMINALISATION OF CIVIL SOCIETY’S PROTECTION OF 

HUMAN RIGHTS 
 

All of the abovementioned contributions of CSAs to the implementation of human rights are put at risk 
by the criminalisation of their work, as CSAs are being increasingly criminalised for their solidarity 
with migrants and refugees. Carrera et al describe how CSAs working with migrants and refugees are 
“policed” in three ways: intimidation and suspicion (including “surveillance, indirect pressure […] open 

verbal and physical attacks and harassment”), disciplining (“such as call for registration and more 

centralised coordination”), and formal criminalisation (“the use of criminal justice and/or criminal 

justice-like approaches […], including penal sanctioning”).16 These are regularly accompanied by 
media discourse that stigmatises migrants and those who support them,17 “smear campaigns” against 
CSAs,18 and framing targeted to reduce public support for their actions.19 

 
Though the above measures have wide-ranging effects on CSAs, their work, and society more 

widely, this article focuses mainly on formal criminalisation. Formal criminalisation tends to happen in 
two ways (often concurrently). The first type of formal criminalisation occurs when the activities of the 
CSAs are explicitly labelled as criminal. This occurred, for example, in Hungary, where providing legal 

 
12 I Mann, “The right to perform rescue at sea: Jurisprudence and drowning” (2020) 21 German Law Journal 598. 
13 Mann (n 12). 
14 Jalušič (n 8) at 112. 
15 Special Rapporteur Michel Forst’s report to the General Assembly in 2018, quoted in P Wille, “The history of 
the UN Declaration on Human Rights Defenders: Its genesis, drafting and adoption” available at 
https://www.universal-rights.org/blog/the-un-declaration-on-human-rights-defenders-its-history-and-drafting-
process/. 
16 Carrera et al (n 8) at 260. 
17 E Cusumano and F Bell, “Guilt by association? The criminalisation of sea rescue NGOs in Italian media” (2021) 
47 Journal of Ethnic and Migration Studies 4285. 
18 Forst et al (n 3).  
19 M Szuleka, “First victims or last guardians? The consequences of rule of law backsliding for NGOs: Case 
studies of Hungary and Poland” (2018) 6 CEPS Papers in Liberty and Security in Europe 20. 
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aid to migrants was outlawed,20 and through a mayoral ordinance in Italy that “banned the provision of 

food to irregular migrants.”21 This type of criminalisation has the benefit of legal clarity, but it has the 
effect of prohibiting crucial human rights protections. It can also lead to criminal prosecutions as a 
result of even “individual human contact,”22 essentially requiring even private individuals to “check and 

report the immigration status of people they encounter” before, for instance, sharing a meal with them. 
In effect, everybody is turned into border guards.23 In an environment where even “doctors, landlords 

and teachers are obliged to report irregular migrants”,24 social relations between citizens and immigrants 
are prevented or break down.25   

 
The second type of criminalisation also seeks the prosecution of CSAs, but for different crimes. 

One of the most reported such crimes is smuggling, which is used to prosecute SAR actors.26 Other 
examples of crimes used to prosecute CSAs without being an explicit criminalisation of supporting 
migrants and refugees include espionage,27 “resistance or violence against a warship”,28 “occupation of 

public land,”29 or “illegal waste management.”30 None of these are based on an explicit criminalisation 
of humanitarian acts, but they have similar detrimental effects. 

 
The crime of facilitating the unauthorised entry or stay of a migrant in Europe lies somewhere 

between these two types of criminalisation. The EU’s 2002 “Facilitators Package” included a provision 
that required member states to criminalise “the facilitation of unauthorised entry, transit, and 

residence.”31 This directive gave member states the option to make the facilitation of entry with 
humanitarian motives an exception to this crime; conversely, for the facilitation of residence to be 
criminal, an explicit profit-related motive was required.  

 
Subsequently, in its 2017 examination of the Facilitators Package, the European Commission 

found that there was evidence, even if “rather limited”, of criminalisation of people acting out of 
compassion.32 It nevertheless stated that “[n]obody rescuing a person at sea can be criminalised.”33  This 
is a somewhat unconvincing conclusion, as there have been multiple cases where CSAs have been 

 
20 See Case C-821/19 Commission v Hungary (Criminalisation of assistance to asylum seekers) [2021] ECR Press 
Release No 203/21. 
21 Carrera et al (n 8) at 259. 
22 Jalušič (n 8) at 108. 
23 D Dadusc and P Mudu, “Care without control: the humanitarian industrial complex and the criminalisation of 
solidarity” (2022) 27 Geopolitics 1205 at 1224. 
24 Dadusc & Mudu (n 24) at 17. 
25 ibid at 20. 
26 For example, the German organisation Jugend Rettet was accused of human smuggling (Carrera et al (n 8) at 
251); another example is Seán Binder and Sarah Mardini, also accused of human smuggling. 
(Human Rights Watch, “Greece: life-saving on trial”, available at https://www.hrw.org/news/2021/11/11/greece-
life-saving-trial); see also Mann (n 12) at 609. 
27 Human Rights Watch (n 26). 
28 E.g. the case against Sea Watch captain Carola Rackete; see C Heller, “(Un)contentious solidarity at sea: the 
shifting politics of nongovernmental rescue rescue activities in the Mediterranean”, in D della Porta and E 
Steinhilper (eds), Contentious Migrant Solidarity: Shrinking Spaces and Civil Society Contestation (2022) 37. 
29 Carrera et al (n 8) at 258. 
30 J Allsopp, L Vosyliūtė and S B Smialowski, “Picking ‘low-hanging fruit’ while the orchard burns: The costs of 
policing humanitarian actors in Italy and Greece as a strategy to prevent migrant smuggling” (2020) 27 European 
Journal on Criminal Policy and Research 12. 
31 Carrera et al (n 8) at 242. 
32 European Commission, “REFIT Evaluation of the EU Legal Framework against Facilitation of Unauthorised 
Entry, Transit and Residence: The Facilitators Package (Directive 2002/90/EC and Framework Decision 
2002/946/JHA)” (22 March 2017) 21-22, available at 
europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/swd/2017/0117/COM_SWD(201
7)0117_EN.pdf.  
33 ibid. 
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prosecuted precisely with the crime of “facilitation of entry”.34 As such, there have been many calls for 
the directive to be revised and brought in line with the UN Protocol against the Smuggling of Migrants, 
which explicitly requires a motive related to financial profit.35 The cases of CSAs being criminalised 
without their actions in support of migrants and refugees being explicitly labelled as criminal can be 
considered particularly sinister, due to the legal uncertainty created; at any time, CSAs may not know 
what the legal fallout of their actions might be.36 In addition to potentially violating the principle of 
legality, this can increase the perceived risk of acting, and therefore reduce the mobilisation of civil 
society even further, in an instance of “soft oppression”.37 

 
Combined with the broader framework of hostility towards civil society, criminalisation of the 

activities of CSAs can have wide-ranging effects. The disruption of CSAs’ service provision, including 
life-saving humanitarian assistance, can have immediate detrimental effects on vulnerable people. Such 
disruption can also lead to additional, indirect violations, since a lack of access to socio-economic rights 
can lead to migrants’ social exclusion and difficulty in “access[ing] the labour market, housing, and 
social services.”38 When each CSA has to consider whether each of their activities could lead to criminal 
prosecution and whether they are prepared to risk it,39 service provision is inhibited. The effects of this, 
and the subsequent human rights violations, have been documented extensively.40 This is true even 
when charges against CSAs are ultimately dropped due to a general “chilling effect” which discourages 
the activities that were prosecuted.41 An Italian volunteer, for example, expressed “intense stress, 

anxiety and paranoia” as a result of the various formal and informal criminalisation measures they were 
facing,42 a widely-echoed sentiment among CSA volunteers and staff.43 

 
Civil society can play its role most effectively when reasonably independent from the state,44 

yet the independent activities of CSAs are being criminalised. To some extent, the criminalisation of 
CSAs is a use of the justice system for political goals by the executive, potentially leading to a gradual 
loss of faith in liberal democracy.45 Jalušič describes the phenomenon of “double superfluousness” 
where proto-totalitarian regimes “make superfluous” groups of outsiders and also “produce the 

dehumanisation and superfluousness of their own citizenry by attempting to destroy their capacities and 
framework for agency” by turning humanitarian action into something political and undesirable.46 

 
34 Volunteers in Italy were also arrested for this crime when “accompanying migrants on the train”; see Carrera et 
al (n 8) at 259. 
35 S Carrera et al, Fit for Purpose? The Facilitation Directive And The Criminalisation Of Humanitarian 
Assistance To Irregular Migrants: 2018 Update (report commissioned by the Policy Department for Citizens’ 

Rights and Constitutional Affairs at the request of the LIBE Committee, European Parliament 2018) 10; see also 
V Vallies, “Europe: open season on solidarity (a study on the patterns of criminalisation of solidarity through the 
voices of migrants’ rights defenders)” (2021) 26 available at https://www.fidh.org/IMG/pdf/obs-rapport_ang-
151121-web-2.pdf; F Webber, “Stop criminalising humanitarian aid!” (2017) Socialist Lawyer 29. 
36 For identification and study of this phenomenon in Hungary, see B Majtényi, A Kopper and P Susánszky, 
“Constitutional othering, ambiguity and subjective risks of mobilization in Hungary: Examples from the migration 
crisis” (2018) 26 Democratization 173. 
37 ibid at 184. 
38 Ambrosini & Van der Leun (n 5) at 106. 
39 Webber (n 35) at 29. 
40 See for example E Gordon and H K Larsen, “‘Sea of blood’: the intended and unintended effects of criminalising 

humanitarian volunteers assisting migrants in distress at sea” (2022) 46 Disasters 3;  
P Theodosopoulou et al, “Rescue medical activities among sea migrants and refugees in the Mediterranean region: 
lessons to be learned from the 2014–2020 period” (2021) 72 International Maritime Health 99 at 107-108. 
41 For recognition of the chilling effect see Aldemir and Others v Turkey [2013] ECHR 631 §34; several other 
cases where the chilling effect was recognised by the ECtHR are seen in European Court of Human Rights, “Guide 
on Article 11 of the European Convention on Human Rights: Freedom of assembly and association” (2021). 
42 Carrera et al (n 8) at 259. 
43 See for another example, Gordon & H K Larsen (n 40) at 12; see also Case C-821/19 Commission v Hungary 
(Criminalisation of assistance to asylum seekers) [2021] ECR Press Release No 203/21, 3. 
44 See for example Allsopp et al (n 30). 
45 ibid at 5. 
46 Jalušič (n 8) at 106. 
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Ultimately, the criminalisation of humanitarian aid threatens not only the protection of human rights, 
but also other fundamental values central to liberal democracy.  
 
 

D. THE PROTECTION OF CIVIL SOCIETY UNDER HUMAN RIGHTS LAW 
 
This section seeks to address how CSAs can be protected under human rights law. First, however, we 
must address the issue of the risk of disproportionate focus on the violations of the rights of human 
rights defenders as opposed to those of the vulnerable migrants, which are arguably far more egregious. 
CSAs defending human rights work in contexts where human rights law is already being violated. Thus, 
the question is not simply whether human rights law can protect CSAs, but whether it can protect 
everybody. In the field of migration, this becomes particularly poignant because there is a difference in 
the treatment between those who are the victims of most human rights violations (vulnerable migrants 
and refugees) and the CSAs, who are often (though not always47) EU citizens and can therefore better 
protect both their own rights and those of others. One implication of this is that discussions such as this 
one arise, which inevitably centre relatively privileged people from the Global North, even potentially 
casting them in a “saviour” role, though the most flagrant violations (and, arguably, the most important 
assertion of agency48) affect migrants and refugees from the Global South.49 At the same time, it is clear 
that the prevention of CSAs from protecting human rights also affects those most vulnerable. Ideally, 
of course, there would be no need for a discussion of the defence of CSAs, as they would not be needed 
to protect the human rights of migrants and refugees, which would be safeguarded by states via safe 
migration routes and effective access to socio-economic rights. But since CSAs’ intervention is key to 

promoting those rights, a discussion of their rights, and how they can be leveraged to improve the 
overall human rights situation, is paramount. 
 

The Human Rights Defender (HRD) framework may be a useful tool for the protection of 
CSAs, yet, interestingly, discourses considering CSAs in the context of migration to Europe as human 
rights defenders are very limited.50 References to a “right to solidarity” are more prevalent,51 although 
definitions of what this right contains vary with regard to whose right it is (i.e. whether it is the right to 
show solidarity or the right to receive it).52 All of these conceptions provide support for the protection 
of CSAs’ actions under such a right, but the absence of clear codification makes it difficult to use. The 
resolution on HRD is not legally binding, although Wilson argues that its unanimous passing in the 
General Assembly may indicate that it in fact represents a principle of customary international law.53 It 

 
47 C Vergnano, “Why take such a risk? Beyond profit: Motivations of border‐crossing facilitators between France 
and Italy” (2020) 28 Social Anthropology 743. 
48 E T Achiume, “Migration as decolonization” (2019) 71 Stanford Law Review 1509 at 1522. 
49 To their credit, some scholars in such discussions recognise this difficulty e.g. Mann (n 12). 
50 Such approaches include Vallies (n 35); Office of the United Nations High Commissioner for Human Rights 
(OHCHR), “Greece: guilty verdict for migrant rights defenders could mean more deaths at sea – UN expert” 
(2021), available at 
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=27827&LangID=E; A Karaouli, 
“Human rights defenders in the Mediterranean countries and the refugee crisis: A research analysis of their risks 
and the usage of regional instruments for their protection” (Master's Dissertation, University College Dublin 
2020); Council of Europe Commissioner for Human Rights, “States’ Duty To Protect Human Rights Defenders” 
(2018) available at https://www.coe.int/en/web/commissioner/view/-
/asset_publisher/ugj3i6qSEkhZ/content/states-duty-to-protect-human-rights-defenders; “Front Line Defenders” 
available at https://www.frontlinedefenders.org/. 
51 See for example S J Scholz, “Solidarity as a human right” (2014) 52 Archiv des Völkerrechts 49;  
L Schack and A Witcher, “Hostile hospitality and the criminalization of civil society actors aiding border crossers 
in Greece” (2020) 39 Environment and Planning D: Society and Space 481; Heller (n 28) 36. 
52 For the former, see examples above. For the latter, see B E Winks, “A covenant of compassion: African 
humanism and the rights of solidarity in the African Charter on Human and People's Rights” (2011) 11 African 
Human Rights Law Journal 447. 
53 E A Wilson, “Restrictive national laws affecting human rights civil society organizations: A legal analysis” 
(2016) 8 Journal of Human Rights Practice 329 at 336. 
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is certainly based on existing binding rights instruments and provides an interpretation of them relating 
specifically to HRD. For example, under the right to an effective remedy, the resolution includes the 
right “[t]o offer and provide professionally qualified legal assistance or other relevant advice and 
assistance in defending human rights.”54 Furthermore, it explicitly covers those who protect the rights 
of others, not just their own, as shown by its drafting history.55 Article 12 of the HRD Declaration56 
most clearly covers activities carried out by CSAs. It is particularly useful as it shows that the protected 
activities do not relate solely to advocacy efforts but also to direct action taken to protect human rights. 
Unfortunately, while the protection afforded by the HRD Declaration is important in discourse and 
might even constitute customary international law, it is not accompanied by a robust enforcement 
framework to serve as an immediately useful tool to halt the criminalisation of CSAs. It can, however, 
be used to argue that the violations of the above-mentioned fundamental rights are indeed violations, 
by demonstrating that humanitarian actions are protected under the provisions of the HRD Declaration. 
It can also be used to support efforts to protect CSAs under traditional human rights law. 

 
CSAs could, in some instances, be protected under the right to freedom of opinion and 

expression.57  “What is it that those who rescue migrants at sea are expressing, if not their conscience?”58  
The same principle applies to those protecting human rights through other activities. Jurisprudence 
about this right indicates furthermore that the manifestation (actions linked to a belief) are part of this 
right.59 Furthermore, receiving information, also crucial to CSAs’ actions, is also protected under the 

right to freedom of opinion and expression.60 However, there are also limitations on this right linked to 
“national security [or] public order,”61 which, given the existing securitisation of borders and migration 
more widely, might be used to effectively curtail this right and render it difficult to use to protect CSAs.  

 
CSAs might also be protected under the rights to assembly and association.62 The UN Human 

Rights Committee has supported the inclusion of organisations and “all [their] activities” under this 

right,63 while the ECtHR’s guidance refers to a “common goal”64 and has a non-exhaustive list of “key 

players in a democratic society”65 into which CSAs would probably fall due to their importance to 
liberal democracies and human rights protection. This means that CSAs could potentially be protected 
under this right, for example, by blocking regulations such as a proposed Greek “transparency registry” 
for NGOs working specifically in the sector of asylum and migration, which has been referred to as a 
potential violation of the freedom of assembly due to its specific target and “potential misuse.”66 

 
54 Declaration on Human Rights Defenders (n 2) article 9(3c). 
55 Wille (n 15). 
56 Declaration on Human Rights Defenders (n 2) article 12: 1. Everyone has the right, individually and in 
association with others, to participate in peaceful activities against violations of human rights and fundamental 
freedoms. 2. The State shall take all necessary measures to ensure the protection by the competent authorities of 
everyone, individually and in association with others, against any violence, threats, retaliation, de facto or de jure 
adverse discrimination, pressure or any other arbitrary action as a consequence of his or her legitimate exercise of 
the rights referred to in the present Declaration. 3. In this connection, everyone is entitled, individually and in 
association with others, to be protected effectively under national law in reacting against or opposing, through 
peaceful means, activities and acts, including those by omission, attributable to States that result in violations of 
human rights and fundamental freedoms, as well as acts of violence perpetrated by groups or individuals that 
affect the enjoyment of human rights and fundamental freedoms. 
57 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 
1976) 999 UNTS 171 (ICCPR) article 19. 
58 Mann (n 12) at 611. 
59 European Court of Human Rights, “Guide on Article 9 of the European Convention on Human Rights: Freedom 
of thought, conscience and religion” (2021) 12. 
60 Wilson (n 53) at 333. 
61 International Covenant on Civil and Political Rights (n 58) article 19(3)b. 
62 International Covenant on Civil and Political Rights (n 58) articles 21-22. 
63 Wilson (n 53) at 334. 
64 European Court of Human Rights, “Guide on Article 11 of the European Convention on Human Rights: 
Freedom of assembly and association” (2021) 24. 
65 ibid at 30. 
66 Allsopp et al (n 30) at 18. 
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However, when criminalisation occurs in the form of prosecution for crimes such as smuggling, proving 
violations of the rights of human rights defenders per se might be challenging. Nevertheless, 
criminalisation of CSA activities also creates opportunities to make these rights actionable by 
challenging such policies in a (national or international) judicial system, as discussed further below. 
 
 

E. RECOMMENDATIONS TO ADDRESS THE CRIMINALISATION OF CIVIL 
SOCIETY 

 
Though this article has mainly focused on CSAs supporting migrants and refugees in Europe, it should 
be remembered that many parts of the world have long histories of repression with only brief periods 
of liberal democracy and openness to active civil societies.67 CSAs in the Global North have much to 
learn from such experiences, and lessons can and should be learned from the Global South. Furthermore, 
CSAs in Europe should remember that political systems open to civil society are not a given; 
challenging criminalisation of civil society should therefore be viewed as an integral long-term strategy 
to maintain free societies rather than solutions to a brief crisis. 

 
Furthermore, it is without a doubt that international and regional actors can do more to support 

CSAs in the protection of human rights and halt their criminalisation. Practically, larger, more 
established actors have a greater capacity to adapt to changes in national laws affecting the 
implementation of their projects. For example, requirements for the registration of organisations are 
relatively less onerous for those with larger numbers of staff, who have experience in bureaucracy and 
can provide the formal paperwork. They are therefore not as affected by actions intended to limit civil 
society space as smaller, less formalised organisations. McConnachie describes the “complicity” of 

international actors in government policies to violently curb migration, either by collaborating with 
such policies or by not reacting to them strongly enough.68 Such practices by larger protection actors 
are understandable as a measure to maintain relationships with authorities and maintain access to the 
people they are supporting. Still, they also leave more radical resistance to such measures up to smaller 
organisations, leaving them exposed to reprisals – even treating them as expendable. UN agencies, 
given their obligation to respect human rights, arguably have a particular obligation to defend CSAs 
robustly. Actions supporting smaller, local organisations in the face of criminalisation would be an 
effective way to support them in the protection of human rights. 

 
One such method could be the creation of funds that are designed specifically to support CSAs 

being targeted by repression, which could also bolster the system against the erosion of civil society.69 
Some independent initiatives take this approach, such as “LifeLine”, a civil society fund established in 
2011 by international NGOs. Based on donations by a number of governments and private foundations, 
LifeLine provides emergency assistance, advocacy, and resilience grants to support CSAs in the face 
of shrinking civic space.70 These funds could be increased by support from UN and EU funds to 
safeguard civil society, human rights, and democratic governance, both to support targeted CSAs’ 
continued work and to challenge their criminalisation in courts and before human rights mechanisms. 
However, even the creation of such funds should not release international actors from wider obligations 
to defend human rights. As Dadusc and Mudu describe, “charity […] rather than reflecting and acting, 

distracts donors from their structural privileges and their responsibility to formulate political 
solutions.”71 In particular, the Facilitators Directive should be revised, now that its effects on the 
criminalisation of CSAs are not lacking in evidence; more specific legal guidance on the differentiation 

 
67 E Flower, “Pushing back: Supporting human rights defenders and social movements in contexts of shrinking 
civic and democratic space” (2019) Centre for Applied Human Rights: Human Rights Defender Hub 13. 
68 K McConnachie, “Refugee protection and the art of the deal” (2017) 9 Journal of Human Rights Practice 190 
at 193-194. 
69 Szuleka (n 19) at 25-26. 
70 LifeLine, “About” available at https://www.csolifeline.org/about-lifeline-2. 
71 Dadusc & Mudu (n 23) at 1215. 
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between smuggling and humanitarian aid would also remove one of the major tools of current 
criminalisation efforts.72 

 
Furthermore, on a European level, trends criminalising CSAs should be monitored and 

reported.73 Szuleka suggests the set-up of European Commission mechanisms for such monitoring, 
through databases and a reporting system along the methods of “shadow reporting used in the UN Treaty 

bodies.”74 Giving an increased focus to the role of CSAs in human rights protection in the EU’s human 

rights strategy could also support this.75 It is notable that while there is a Special Rapporteur on HRD 
for the UN, as well as for the African Commission on Human and People’s Rights, and the Inter-
American Commission for Human Rights, there is no equivalent position for the European context; 
given the increasing problems facing HRDs, this might be useful. The involvement of the UN Special 
Rapporteur on Human Rights Defenders in the period 2004-2015 seemed to have a positive effect on 
the individual cases that were addressed, according to a study by Spannagel (although the study did not 
address whether the HRDs that had been targeted were able to continue their work following the 
intervention of the Special Rapporteur).76 

 
The bigger difficulty in challenging the criminalisation of CSAs through the UN system is to 

bring about action on this matter, particularly when it does not seem as urgent as other situations; the 
most recent UN report on HRDs, for example, focuses on those who are detained and facing sentences 
of ten years or more.77 However, the opportunity to reduce or stop the undermining of democratic values 
in the countries where this is still possible should be taken before it is too late, as the more countries 
that backslide in respecting the rights of human rights defenders, the less able the UN system will be to 
protect freedoms and democracy globally. 

 
On the part of CSAs themselves, the criminalisation of some forms of humanitarian work could 

provide opportunities for strategic litigation, through arguments that such criminalisation constitutes an 
“extraordinary encroachment […] upon the civil and political rights of rescuers.”78 This could hopefully 
result in judicial reviews of laws and practices that have criminalising effects. Strategic litigation 
naturally becomes difficult when, as is often the case, the restriction of civil society space is 
accompanied by wider backsliding in democratic values and the rule of law, compromising the 
independence of the judiciary.79 

 
Here, strategic litigation at a regional (European) level could prove particularly useful to 

determine accountability for states, as judgements of regional courts are enforceable and mostly 
respected. Nevertheless, even through this avenue there might be problems with enforcement. For 
instance, Greenberg analyses how Italy complies with the ECtHR’s judgement while continuing to 

impede SAR in the Mediterranean.80 Meanwhile, national governments can find other ways around EU 

 
72 See also Vallies (n 35) at 97-98. 
73 See also S Hammerl, “Asylum criminalisation in Europe and its humanitarian implications” (2019) United 
Against Inhumanity 24. 
74 Szuleka (n 19) at 25. 
75 Vallies (n 35) at 93. 
76 J Spannagel, “The effectiveness of individual casework on human rights defenders: An empirical study of the 
UN Special Procedure Cases 2004–2015” (2019) Centre for Applied Human Rights: Human Rights Defender 
Hub. 
77 United Nations Special Rapporteur on the situation of human rights defenders, “States in denial: The long-term 
detention of human rights defenders (trends and patterns in the use of long-term detention against human rights 
defenders)” UN Doc A/76/143 (19 July 2021). 
78 Mann (n 12) at 614. 
79 Szuleka (n 19) at 20. 
80 Greenberg (n 10). For a discussion on the well-known phenomenon of non-enforcement of ECtHR rulings, see 
K Mäger, “Enforcing the judgments of the ECtHR in Russia in light of the amendments to the law on the 
constitutional court” (2016) 24 Juridica International 14. 
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influence, including calling it an “illegitimate interference into domestic politics.”81 Anders and Priebus 
also argue that European Commission infringement proceedings have so far been “not only futile but 

counterproductive” in countering rule of law backsliding in Hungary.82 Despite these limitations, such 
litigation could provide an important legal avenue to reduce the criminalisation of CSAs. 

 
Fortunately, prerequisites for such litigation are already being created, including collecting and 

documenting information about instances of CSA criminalisation,83 and acts of civil disobedience that 
could bring legal challenges to laws and policies of CSA criminalisation.84 Beyond that, CSAs should 
collaborate to defend each other and continue protecting human rights. Individual organisations have 
already increased their knowledge about relevant laws to protect themselves from criminalisation;85 
sharing such information across networks could help reduce overall criminalisation. Similarly, having 
“an active media presence and public profile,” which has also been used by individual CSAs to protect 

themselves from criminalisation,86 could be used collectively to extend the protection of more visible 
CSAs to smaller ones. This is not straightforward, since CSAs vary widely in their approaches, methods, 
and political views, even within the field of supporting migrants and refugees.87 For example, while 
some use cooperation with authorities as a “key safeguard for their operations”, others view it “as an 

effort to “control” [the CSA].”88 However, recent experience has shown that cooperation with shared 
goals of supporting human rights can take place “even among actors with diametrically opposing 

standpoints, such as state employees and anti-state activists.”89 Indeed, criminalisation of CSA activities 
can have the unintended effect of “[enhancing] group cohesion and individual commitment” of 

individual workers90 and thus improving collaboration on a range of issues including the defence of 
human rights defenders. Thus, CSAs can to some extent combat criminalisation, although concrete 
actions from international and European actors will be imperative to ensure the continued ability of 
CSAs to protect and promote human rights.  

 
81 L H Anders and S Priebus, “Does it help to call a spade a spade? Examining the legal bases and effects of rule 
of law-related infringement procedures against Hungary”, in L H Anders and S Proebus (eds), Illiberal Trends 
and Anti-EU Politics in East Central Europe (2021) 235 at 236, citing B Schlipphak and O Treib, “Playing the 
blame game on Brussels: The domestic political effects of EU interventions against democratic backsliding” 

(2016) 24 Journal of European Public Policy 352. 
82 Anders & Priebus (n 81) 250. 
83 For example, “Civic Space Watch Alerts” (2022), available at https://civicspacewatch.eu/alerts/. 
84 Mann (n 12); Heller (n 28) 36; Szuleka (n 19) 21. 
85 Carrera et al (n 8) at 243. 
86 ibid at 258. 
87 Flower (n 67) 24. 
88 Carrera et al (n 8) at 253. 
89 K Glyniadaki, “Toward street-level communities of practice? The implications of actor diversification in 
migration management in Athens and Berlin” (2021) 19 Journal of Immigrant & Refugee Studies 258 at 268. 
90 Gordon & Larsen (n 40) at 13. 
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A. INTRODUCTION 
 

The employment of facial recognition technology (FRT), particularly in public places in real-time, is a 

matter of debate. Although there are few examples of national law enforcement bodies in the European 

Union utilising such technology, several are evaluating its possibilities. The police in the United 

Kingdom (trials started before Brexit) conducted multiple tests in real-world scenarios like sporting 

events, including the use of real watch lists.1 Other law enforcement authorities, such as the police in 

 
* Master of Laws in Innovation, Technology and the Law, University of Edinburgh. 
1 See e.g. P Fussey and D Murray, “Independent Report on the London Metropolitan Police Service's Trial of 

Live Facial Recognition Technology” (July 2019) University of Essex, Human Rights Centre, available at 

https://48ba3m4eh2bf2sksp43rq8kk-wpengine.netdna-ssl.com/wp-content/uploads/2019/07/London-Met-Police-

Trial-of-Facial-Recognition-Tech-Report.pdf; B Davies, M Innes and A Dawson, 'An Evaluation of South Wales 

Police's use of Automated Facial Recognition' (September 2018) Cardiff University, available at 

https://afr.south-wales.police.uk/wp-content/uploads/2019/10/AFR-EVALUATION-REPORT-FINAL-

SEPTEMBER-2018.pdf. 
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Berlin, Germany2, or Nice, France,3 have evaluated the technology's accuracy in bigger experiments 

with volunteers. However, there is scant information about the manner and extent to which law 

enforcement uses the technology, as well as its impacts on fundamental rights. The absence of detailed 

and publicly available information on how the technology is being used restricts prospects.4 

 

The question of whether the technology is legal has never been settled, most notably in light of the 

EU's current data protection legislation framework. This essay elaborates on the following research 

question: to what extent is law enforcement's use of FRT compatible with the EU's regulatory 

framework?5 The Bridges case,6 regarding the use of FRT and relevant regulatory approach to FRT, 

will be analysed. In doing so, this article focuses on the two fundamental rights to privacy and data 

protection enshrined in the European Convention on Human Rights (ECHR). On the other hand, the 

EU’s data protection principles laid out in GDPR will be analysed.7 In theory, the usage of FRT is 

permissible if certain conditions are met. In other words, FRT technology and law can be compatible. 

In practice, however, the GDPR has left a lot of room for interpretation and discretion for the police to 

use FRT for law enforcement to achieve the three characteristics (legitimacy, proportionality, and 

necessity) standards. This will lead to a highly complicated, time-consuming and elusive case evaluation 

of FRT use throughout the EU. When the police uses technology for investigating purposes, specific 

obstacles arise. This is because, by upholding the law – if necessary, by the use of force – the police are 

endowed with broad public authority (and shoulder a significant duty) in society. Whatever technical 

means they use, they must take into account the key social tasks at hand and the responsibilities they 

face.8 In the age of digital technology in which we live, it is not the wisest choice to simply ban FRT. 

According to the principle of technological neutrality, whether FRT is good or bad depends on how 

people use it. I will develop adaptable solutions that adhere to legislation as part of the ongoing work 

on AI at the Council of Europe and the EU.  

 

The aim of this article is to assess whether the use of FRT in law enforcement is compatible with 

data protection. The article proceeds as follow. The first section will provide an introduction to the FRT. 

The second section will analyse the first European face recognition case (R (Bridges) v The Chief 

Constable of South Wales)9 to clarify the EU legislative framework in relation to FRT. The third section 

will critically discuss whether a ban on the use of FRT is necessary and analyse the AI Bill to provide 

direction for future legislations. 

 

 

 

 
2 See e.g. Polizeiprasidium Potsdam, 'Biometrische Gesichtserkennung' (2018) available at 

https://bit.ly/2YgmelB. 
3 FRA own research, based on interviews. 
4 M O’Flaherty, "Facial recognition technology and fundamental rights opinions" (2020) 6 European Data 
Protection Law Review 170. 
5 M Van Natta et al, "The rise and regulation of thermal facial recognition technology during the COVID-19 
Pandemic" (2020) 7 Journal of Law and the Biosciences. 
6 R (Bridges) v The Chief Constable of South Wales Police [2019] EWHC 2341 (Admin). 
7 O Kabir, “Face recognition startup AnyVision to deploy thermal cameras at Tel Aviv Hospital” (7 April 2020) 

CTECH, available at https://www.calcalistech.com/ctech/articles/0,7340,L-3806587,00.html. 
8 M Akhtar, "Police Use of Facial Recognition Technology and the Right to Privacy and Data Protection in 
Europe" (2019) 9 NAVEIÑ REET: Nordic Journal of Law and Social Research 20. 
9 R (Bridges) v The Chief Constable of South Wales Police [2019] EWHC 2341 (Admin). 
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B. AN OVERVIEW OF FACIAL RECOGNITION TECHNOLOGY 
 

FRT is based on the so-called artificial intelligence (AI) that uses datasets (biometric data) to recognise 

individuals' faces and then makes judgments about those individuals based on algorithmic predictions.10 

The technology has a wide range of applications, from confirming an image against an individual to 

recognising face photographs against enormous databases. 11  The technology can be employed 

completely automatically (without human inspection), or with "human control” (with human 

inspection) during or after the automated process. The scope of face recognition discussed in this article 

refers to real-time remote biometric system recognition in public spaces. For example, face recognition 

payments made with a mobile phone are not part of the scope discussed.12 When FRT is employed in 

surveillance applications, it serves as a complement to traditional CCTV surveillance. Due to the fact 

that FRT may be used for both look-back and real-time surveillance, it is capable of matching individual 

photographs against image databases and is completely automated. When FRT is used for facial 

recognition, the collected image is transformed to greyscale, cropped, and a “template” for facial 

comparison is generated. The operator can then search for and compare the image to other templates in 

the system to determine whether the face matches one in the database.13 

 

Traditional CCTV surveillance has numerous data privacy concerns, and its use is fundamentally 

contentious. While CCTV surveillance may acquire sensitive personal information (e.g. race, gender, 

etc.), it is widely agreed that CCTV surveillance can be used for security purposes. If the person 

deploying it places an appropriate and prominent notice indicating the presence of surveillance, 

individuals can reasonably anticipate CCTV surveillance to be in operation (e.g. in a shopping market). 

In such instances, an acquisition of sensitive personal information is permitted.14 

 

FRT confronts the same difficulties as CCTV surveillance and is also more likely to constitute a 

privacy infringement. Additionally, it may be an egregious use of highly sensitive personal biometric 

data. The balancing of legitimate interests (in respect to the purpose claimed by the data controller, 

namely the discovery or prevention of crime) and the assessment of harmful consequences on 

individuals' rights and freedoms become more complicated as a result. 

 

The FRT may be used in three scenarios: verification, identification (comparison of an individual's 

photo in a database), and categorisation (gender, age, etc).15 The verification system compares the two 

facial photographs and verifies the identity if the likelihood that the two images depict the same person 

 
10 EDRi, "Facial Recognition and Fundamental Rights 101" European Digital Rights (EDRi) available at 
https://edri.org/our-work/facial-recognition-and-fundamental-rights-101/. 
11 FRA, "Facial Recognition Technology: Fundamental Rights Considerations in the Context of Law 
Enforcement" (21 November 2019) European Union Agency for Fundamental Rights, available at 
https://fra.europa.eu/en/publication/2019/facial-recognition-technology-fundamental-rights-considerations-
context-law. 
12 E Rauhala, ‘Some Countries Use Temperature Checks for Coronavirus. Others Do Not Bother. Here’s Why.’ 

(14 March 2020) The Washington Post available at https://www.washingtonpost.com/world/coronavirus-

temperature-screening/2020/03/14/24185be0-6563-11ea-912d-d98032ec8e25_story.html. 
13 A Kiseleva, “AI as a Medical Device: Is it Enough to Ensure Performance Transparency and 

Accountability?” (2020) Eur. Pharm. Law Rev. 4 at 5–16. 
14 M Grützmacher, “Die zivilrechtliche Haftung für KI nach dem Entwurf der geplanten KI-VO.” (2021) 

Comput. Recht 7 at 435. 
15 EDRi (n 10). 
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exceeds a predetermined level.16  Identification is accomplished through one-to-many comparison, 

which compares an individual's face image to a large number of other photographs in a database in 

search of a possible match.17 Additionally, classification requires matching broad traits such as gender, 

age, and ethnic origin without identifying the individual.18 In the process of verifying and recognising 

an unknown face, the algorithm collects personal biometric data in order to create a “face template” as 

it might be called, paying particular attention to unique information about the individual's face, such as 

the distance between the eyes, the shape of the bridge of the nose, etc. This privacy data is then exposed 

to the public space and used for discussion and analysis, which can pose a challenge to a person's sense 

of security in public spaces. Another problem is that classification can lead to a certain degree of 

discrimination against people. If FRT databases are created by white or male people, this may lead to 

misclassification of ethnic minority and female faces, which in turn would introduces additional risks 

to the person whose face is being recognised. 

 

 

C. THE LEGAL BASIS FOR POLICE FRT USE 
 

R (Bridges) v The Chief Constable of South Wales was the first successful legal challenge to FRT use in 

the world.19 The article will focus on the central issue in this case, namely whether there is an adequate 

legal framework for South Wales Police (SWP) to deploy FRT. In September 2019, the UK High Court 

in this case held that the law permits police the discretion to use FRT for various operational functions. 

The High Court found that the SWP’s use of the technology was consistent with the requirements of the 

Human Rights Act 1998 (HRA) and data protection legislation.20  Meanwhile, the data protection 

impact assessment document provided by SWP also complies with the requirements of the Data 

Protection Act 2018. Sharma, as an expert in media privacy law, commented on the verdict in this case 

on the famous Internet law blog Inforrm’s Blog.21 He believes that it is unreasonable for the court to 

make such a judgment in accordance with the framework and principles of early judgment (related to 

the use and limits of police power) under the circumstances where the existing data protection law has 

been formed. Sharma’s thoughts were also corroborated in the appeal in August 2020. The Court of 

Appeal ruled that the use of FRT by SWP violated the data protection law and did not comply with the 

"law" provisions of article 8(2) of the ECHR.22 It infringed on the privacy of the plaintiff, Ed Bridges. 

Ed Bridges raised five grounds of appeal, three of which were upheld by the court. This article analyses 

the grounds of appeal in terms of data protection and summarises the relevant existing legal framework 

in the EU. It is worth noting that as the GDPR came into force when the UK was a member of the EU, 

it was incorporated into and continues to apply in UK.23 

 
16 ibid. 
17 ibid. 
18 Ben Bradford et al, "Live Facial Recognition: Trust and Legitimacy as Predictors of Public Support for 
Police Use of New Technology" (2020) 60(6) The British Journal of Criminology 1502 at 1502–1522 . 
19 J Purshouse and L Campbell, "Automated facial recognition and policing: a bridge too far?" [2021] Legal 
Studies 1. 
20 R (Bridges) v The Chief Constable of South Wales Police [2019] EWHC 2341 (Admin). 
21 S Sharma, “Case Law: R (Bridges) v Chief Constable of South Wales Police: The use of facial recognition 

software by the police is lawful“ (Inforrm’s Blog, 6 September 2019) available at 

https://inforrm.org/2019/09/06/case-law-r-bridges-v-chief-constable-of-south-wales-police-the-use-of-facial-

recognition-software-by-the-police-is-lawful-suneet-sharma/. 
22 See R (Bridges) v The Chief Constable of South Wales Police [2020] EWCA Civ 1058. 
23 I Nesterova, "Mass data gathering and surveillance: the fight against facial recognition technology in the 
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The first ground appeal was that the SWP's use of FRT lacked a legal basis. In the EU, human 

rights law provides a holistic framework for FRT to weigh the law enforcement benefits and individual 

rights in the deployment of FRT.24 Ed Bridges argued that the use of FRT violated the “right to respect 

for his private and family life, his home and his correspondence”, as set out in article 8 of the ECHR. 

The Court of Appeal noted that the police are legally entitled to use technology to gather information, 

for example, when they observe and record public places and take photographs of certain people. 

However, FRT is unique in that real-time remote biometric systems involve the remote capture of large 

numbers of people and involve sensitive personal data. Although FRT only identifies people on the 

“watch list”, the SWP does not have a clear document on who is on the “watch list” and where FRT 

equipment can be deployed. This leaves the police with too much discretion. In general, the police have 

failed to comply with human rights law.  

 

Another rationale that was upheld by the court was in relation to section 64 of the UK's Data 

Protection Act 2018 (DPA 2018). This provision imposes a duty on data controllers to carry out a data 

protection impact assessment prior to processing where such processing is likely to result in a high risk 

to the rights and freedoms of individuals. The Divisional Court had ruled that the Data Protection Impact 

Assessment (DPIA) provided by SWP complied with the requirements.25 The DPIA made by SWP 

fully assesses the risks to the rights and freedoms of data subjects. It also includes the measures 

envisaged to address the risks that may arise from the deficiencies, as required by Article 64(3)(b) and 

(c) of the DPA 2018. The DPA 2018 in essence requires that the use of FRT by police forces has a proper 

enforcement purpose and that the enforcement measures taken are necessary to achieve that purpose. 

The UK Court of Appeal held that the SWP had a legal basis for deploying FRT on DPA 2018, but that 

the corresponding safeguards, in particular the data protection impact assessment, did not comply with 

the DPA 2018.26  Apart from the basic principles and Acts mentioned above, this part focuses on 

discussing whether FRT deployment is in compliance with EU’s General Data Protection Regulation 

(GDPR). Although this case does not directly involve the EU’s GDPR, the collection and processing of 

personal data by FRT must comply with the protection standards of European data protection 

legislation.27 The GDPR imposes extra standards and limitations on the processing of biometric data.28 

Biometric data are defined in the GDPR as “personal data resulting from specific technical processing 

relating to the physical, physiological or behavioural characteristics of a natural person, which allow or 

confirm the unique identification of that natural person, such as facial images or dactyloscopic data”.29 

It is critical to adhere to core principles of GDPR when processing biometric data, as they serve as the 

foundation for all other data protection requirements.30  

 

 
 

globalized world" (2020) 74 SHS Web of Conferences 03006. 
24 D Almeida et al "The ethics of facial recognition technologies, surveillance, and accountability in an age of 
artificial intelligence: a comparative analysis of US, EU, and UK regulatory frameworks" (2022) 2 AI & Ethics 
377.  
25 R (Bridges) v The Chief Constable of South Wales Police [2019] EWHC 2341 (Admin). 
26 ibid, 161. 
27 European Parliament, "Use of artificial intelligence by the police: MEPs oppose mass surveillance" (6 
October 2021), available at https://www.europarl.europa.eu/news/en/press-room/20210930IPR13925/use-of-
artificial-intelligence-by-the-police-meps-oppose-mass-surveillance. 
28 Nesterova (n 23). 
29 See GDPR Article 4(14). 
30 See GDPR Article 5. 
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(1) Lawfulness, fairness, and transparency 

 

Personal data must be processed in a lawful, fair, and transparent manner. In remote FRT identification 

scenarios, these requirements may be met by, for example, providing extensive information to the data 

subject about the ongoing data processing through a privacy statement and appropriate signage. 

 

(2) Data minimisation 

 

Personal data collected by FRT should be limited to what is relevant and necessary for the purpose of 

the processing, and not more than the data controller's pre-specified purpose of data processing. As this 

principle is often not met for mass surveillance, it needs to be specified in the FRT solution that the 

Privacy by Design principle must be followed in order to address potential privacy protection issues. 

 

(3) Prerequisite: consent 

 

The collection of personal data must be based on a specific, explicit and legitimate purpose, defined at 

the time of data collection. The consent of the data subject is generally a prerequisite for data processing, 

but it is sometimes difficult to ensure that consent is obtained in a fair manner and with sufficient notice 

to the data subject, for example to apprehend dangerous criminals. In surveillance scenarios where 

consent is not always available or cannot be obtained from the data subject, "legitimate interests" may 

be a legitimate basis for the processing of personal data, and for this reason legitimate interests are an 

important consideration to be assessed. This is why the DPIA in Bridges needs to be assessed as 

accurately as necessary and is the main basis for determining whether the SWP's use of FRT for law 

enforcement purposes is lawful.31 

 

Through this case analysis, although there are relevant laws governing the use of FRT by police 

enforcement,32 this framework of broad, overarching safeguards still opens up vast discretion for the 

police to set the limits of ‘lawful’ use of an intrusive surveillance technology.33 Future regulation of 

FRT and the establishment of data privacy standards must address the extent to which the domestic 

legal framework should confront algorithmic justice policy control squarely. 34  In practice, the 

widespread use of this technology jeopardises fundamental rights, most notably the right to privacy so 

that some civil rights advocates, researchers express alarm.35 When this tracking is coupled with the 

storage and processing of these data, other worries concerning personal data protection arise as well.36 

This would create a legitimate fear of losing the anonymity, autonomy, and independence that only 

 
31 High-Level Expert Group on Artificial Intelligence, "AI, Ethics Guidelines for Trustworthy AI" (European 
Commission 2019) at 33, available at https://ec.europa.eu/futurium/en/ai-alliance-consultation.1.html.  
32 Almeida (n 24). 
33 C Hamilton and R K Lippert, "Governing Through Human Rights in Counter-Terrorism: Proofing, 
Problematization and Securitization" (2020) 28 Critical Criminology 127.  
34 D Dushi, "The Use of Facial Recognition Technology in EU Law Enforcement: Fundamental Rights 
Implications" (2020 Global Campus of Human Rights) Working Paper available at 
http://repository.gchumanrights.org/handle/20.500.11825/1625.  
35 M Jacob, "Facial recognition gains grounds in Europe, among Big-Brother fears" available at 
https://www.euractiv.com/section/dataprotection/news/facial-recognition-gains-grounds-in-europe-among-big-
brother-fears/. 
36 M Madianou, "The Biometric Assemblage: Surveillance, Experimentation, Profit, and the Measuring of 
Refugee Bodies" (2019) 20 Television & New Media 581. 
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privacy can provide while walking down the street.37  It is self-evident that certain individuals in 

particular circumstances will demand further protection against police used FRT.38  

 

 

D. SHOULD FRT BE BANNED? 
 

Before sanctioning the use of FRT in any particular region, it is critical to consider its legitimacy, 

necessity, and proportionality which has a detailed description of the right in Article 8 of the ECHR.39 

In real life scenarios, particularly in public places, the data collection for FRT is almost real-time.40 The 

Information Commissioner's Office has argued that the police do not need to receive express consent to 

use FRT, but that the "strict necessity test" needs to be met.41 In the view of the authority, the use of the 

technology by the police to identify a known terrorist or violent suspect in a defined location would 

meet this standard. However, in most cases the use of FRT by the police without a clearly defined 

purpose, justification and reasonable scope is likely to be recognised as illegal in the future. There are 

indications that the EU may be on the verge of establishing a network of national police facial 

recognition databases that would be accessible to all EU member states.42 Police forces’ use of facial 

recognition should be “in conformity with the law” standard under human rights legislation.43 This 

demonstrates the importance of altering how law enforcement approaches the inclusion of new 

technologies and policing techniques, as well as the importance of incorporating human rights 

considerations into law enforcement measures.44 According to the European Court of Human Rights' 

three-part criteria, any interference with human rights must be justified, legal, and necessary (necessity 

and proportionality test). There is discussion around whether FRT use meets the three trait criteria and 

whether FRT should be banned.  

 

Vitanov called for a moratorium on the use of FRT in law enforcement initiatives. He argues that 

the fundamental rights of human beings are unconditional. The processing of biometric data leading to 

any mass surveillance for the purpose of AI-based predictive policing is therefore not supported.45 

 
37 E Stoycheff and others, "Privacy and the Panopticon: online mass surveillance’s deterrence and chilling 
effects" (2019) 21 New Media & Society 602. 
38 J Grace, "Human rights, regulation and the development of algorithmic police intelligence analysis tools in 
the UK" (2018), available at https://papers.ssrn.com/abstract=3303313. 
39 The provision requires that no public authority infringes on the right except as required by law and necessary 

in a democratic society for the purposes of national security, public safety, or economic well-being, for the 

prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and 

freedoms of others. This normally requires a three-part examination of i) legitimacy, ii) necessity, and iii) 

proportionality, with minor variations. 
40 The Information Commissioner's Office has noted that “a person cannot reasonably consent to having their 

biometric data processed through the use of LFR technology”: Information Commissioner’s Office, ICO 

investigation into how the police use facial recognition technology in public places at 25-26, available at 

https://ico.org.uk/media/about-the-ico/documents/2616185/live-frt-law-enforcement-report-20191031.pdf. 
41 Information Commissioner’s Office, ICO investigation into how the police use facial recognition technology 

in public places at 10, 17, available at https://ico.org.uk/media/about-the-ico/documents/2616185/live-frt-law-

enforcement-report-20191031.pdf.  
42 Z Campbell and C Jones, "EU Police Push for Pan-European Facial Recognition Network" (February 2020) 
available at https://theintercept.com/2020/02/21/eu-facial-recognition-database/. 
43 Dushi (n 34). 
44 Akhtar (n 8). 
45 European Parliament, Use of artificial intelligence by the police: MEPs oppose mass surveillance available at 

https://www.europarl.europa.eu/news/en/press-room/20210930IPR13925/use-of-artificial-intelligence-by-the-
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Since artificial intelligence technologies, including FRT, are created by human thoughts, algorithm bias 

will inevitably be internalised in the technology itself.46 It is a very important factor that affects the use 

of FRT to pass the three-trait test. The technology records biometric data (on a par with DNA in terms 

of sensitivity), like individuals' face traits are captured using facial recognition technology, enabling 

surveillance to be much more detailed and omnipresent than ever before.47 Biometric data is a subset 

of this type of data, and its usage (for verification, identification, or categorisation) is built into the 

technology.48 The former Article 29 Data Protection Working Party (now replaced by the European 

Data Protection Board) stated in its Opinion 4/2007 on the concept of personal data49 that one of the 

characteristics of biometric data is that they can be viewed as both the content of information about a 

particular individual (for example, the facial features of person X) and an element used to link one piece 

of information to the individual (these facial features correspond to person X who is thus identified).50 

As such, they have the potential to serve as "identifiers." This dual character gives information on the 

human body while also allowing for the identification of an individual.51 Someone might argue that 

face photography databases are identical to fingerprint and DNA databases in that they all include 

identifying information.52 Therefore, if fingerprint and DNA databases are permitted to be utilised in 

enforcement, databases for FRT should be produced and used as well.53 However, because fingerprints 

and DNA cannot be recognised by AI at a distance, they cannot be used to identify and monitor persons 

in public spaces in real-time.54 This means that FRT poses a greater risk to data privacy than other 

forms of identification since it may be employed in public settings and without the user's awareness.55 

This use of biometric data profoundly alters the nature of surveillance — indeed, this is the technology's 

primary purpose.56 According to the UN Human Rights Commissioner, it represents a paradigm shift 

in comparison to conventional CCTV, as it significantly boosts the capacity for identifying persons. It 

is especially concerning if FRT is used to enable real-time identification as well as targeted surveillance 

and tracking of persons.57  

 

Additionally, Rauhofer, an academic at the University of Edinburgh Law School, argues that the 

illegality of FRT is clear and Rauhofer further comments that data protection authorities are not actively 

enforcing their powers under the law, but are instead being used for political gamesmanship. In addition, 

an independent report by the Human Rights, Big Data and Technology project group has pointed out 

that there is no clear legal basis for the use of facial recognition technology by the UK police.58 FRT is 

a critical component of the global AI technology systems in use. To strike a balance between successful 

 
police-meps-oppose-mass-surveillance.  
46 Z Bauman and D Lyon, ‘Liquid Surveillance: A Conversation, Polity Press’ (2013) 11 Surveillance & Society 

(1/2). 
47 D Lyon, ‘Biometrics, Identification and Surveillance’ (2008) 22 Bioethics 499. 
48 Akhtar (n 7). 
49 See Article 29 Data Protection Working Party, Opinion 4/2007 on the concept of personal data at 8, available 

at https://www.clinicalstudydatarequest.com/Documents/Privacy-European-guidance.pdf. 
50 Akhtar (n 8). 
51 ibid. 
52 Dushi (n 34). 
53 ibid. 
54 ibid. 
55 ibid. 
56 Akhtar (n 8). 
57 UN Human Rights Commissioner, “Impact of new technologies on the promotion and protection of human 

rights in the context of assemblies, including peace protests” (24 June 2020), A/HRC/44/24. 
58 Fussey (n 1). 
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technological deployment and the protection of citizens' privacy, governments must assure the 

establishment of a complete legislative framework. As a result, the employment of FRT in law 

enforcement is highly regulated. Without adequate regulation, facial recognition technology may 

infringe on an individual's privacy. Additionally, there is a risk of bias being reinforced by faulty data, 

especially if the system's accuracy rates vary by demographic group. On the other side, technology 

corporations may demonstrate a growing unwillingness to give government with FRT software. This is 

because technology companies fear that the software they supply empowers governments to investigate 

people inappropriately, so facilitating the installation of mass surveillance and infringing users' 

fundamental rights. For instance, the government may employ FRT to monitor citizens in order to 

prevent them from protesting the South Wales Police judgement. Such surveillance may jeopardise 

individuals' rights to expression and association.59 

 

However, although it is difficult to completely eradicate the algorithmic bias inherent in 

technology, the risk can be minimised through technological advancement. Additionally, privacy rights 

are not absolute. They may be subject to restrictions in order to pursue a valid objective. According to 

article 8 of the ECHR, the valid justification for restricting privacy is to safeguard national security 

and/or public order. Under these circumstances, legitimate purposes for law enforcement to employ 

FRT include the prevention, detection, and investigation of terrorism and other severe crimes. The 

premise is that violations of fundamental rights are only reasonable if they comply with the standards 

of the EU Charter of Fundamental Rights 8 and the ECHR.60  

 

To conclude, in the digital era in which we live, prohibiting law enforcement from utilising FRT 

that might enable them to perform more effectively in combating crime and protecting society is not the 

optimal solution.61 Rather than no regulation or prohibition, there is a need for precise, clear regulations 

that leave no room for discretion.62 To achieve trustworthy use of AI and FRT, it is critical to define 

clearly when, how, and why artificial intelligence can be used for automated identification of 

individuals, distinguishing between identification and tracing and tracking, as well as between targeted 

and mass surveillance63 Specific regulations would prevent governments from abusing such technology 

for mass surveillance and would ensure that it is utilised in accordance with fundamental rights and 

liberties.64 

 

While existing legislation, most notably the EU GDPR, imposes considerable obligations on the 

use of FRT, which follows the principle of "prohibition in principle, special exceptions" for the 

processing of biological data. Data controllers may invoke the "consent of the data subject" as an 

exception to the processing of personal biological data, provided that the consent is "freely given, 

explicit, specific and unambiguous". However, more advice and a clear legal framework are required to 

 
59 P Gailhofer et al. “The role of artificial intelligence in the European Green Deal’ (May 2021) available at 

https://www.europarl.europa.eu/RegData/etudes/STUD/2021/662906/IPOL_STU(2021)662906_EN.pdf. 
60 European Court of Human Rights, ‘Guide on Article 8 of the European Convention on Human Rights – Right 

to Respect for Private and Family Life, Home and Correspondence’ (2019) Council of Europe, paras 133, 136. 
61 Dushi (n 34). 
62 ibid. 
63 AI HLEG, “Ethics Guidelines for Trustworthy AI” (2019) available at https://ec.europa.eu/digital-single-

market/en/news/ethics-guidelines-trustworthy-ai. 
64 Dushi (n 34). 
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ensure the trustworthy use of FRT.65  This article recommends adopting legislation that specifically 

regulates facial recognition technology. 66  Promoting scientific technology within present legal 

structures will not suffice to adequately govern FRT. Hence, both specific legal and policy safeguards 

will need to be incorporated into the AI Act as and when they become necessary. The following is an 

analysis of the “Laying Down Harmonised Rules on Artificial Intelligence (Artificial Intelligence Act) 

And Amending Certain Union Legislative Acts”67 (AI Bill), which gives advice to the formal AI Act.  

 

Firstly, the AI Bill proposes the classification of remote biometric systems as high risk in principle, 

with strong regulatory requirements. It makes a prudent balance between efficiency and information 

privacy protection. While there are exceptions to this ban, such as for the search for potential victims 

such as missing children, for protection against major threats or terrorist attacks, and for screening 

criminals, in practice this demonstrates the ethical orientation of the value of this technology for use in 

public space, protecting justice, fairness. 68  In the process of the rapid development of biometric 

information collection, artificial intelligence recognition and other technologies, it reflects the 

recognition, facing up and protection of citizens' privacy rights and even the public values carried by 

biometric information. 

 

Secondly, the AI Bill proposes to adjust the paradigm of private law protection of biometric 

information. Biometric information is highly sensitive personal information, and the positioning of each 

individual was once adapted by the paradigm of private law protection. In other words, the rights of the 

person from whom the information originates are realised by strengthening the obligations of the person 

who processes it. In addition, the mechanism of “informed consent” was established to convey the 

benefits of self-determined information. However, with the formation of digital giants and what might 

even be termed “information tyrants”, the ongoing information asymmetry relationship is weakening 

the effectiveness of the private law protection paradigm. Therefore, there is an urgent need for public 

authority to intervene in governance and explore the formation of public law protections for biometric 

information in the digital age. 

 

Thirdly, the AI Bill proposes to explore a new path of good governance that balances technological 

innovation and order maintenance. Today, active action is needed in the development of laws, 

regulations, national standards, and other norms to avoid the artificial formation of normative loopholes. 

This requires strict limits on police discretion and interpretation in the use of FRT for law enforcement. 

It is both a timely follow-up to the development of AI technology and its applications and a practical 

exploration of innovative governance mechanisms. The above three points are an analysis of the 

highlights of the AI Bill, which should also be retained in the upcoming new AI Act. 

 

However, the AI Bill is more about promoting, implementing and defending its own moral values 

of AI and does not have too strong a practical enforcement purpose. It can be seen that the AI regulation 

restricts FRT very narrowly, only to real-time remote biometric systems, and that FRT can be used for 

 
65 ibid. 
66 ibid. 
67 See Proposal for a Regulation of the European Parliament and of the Council laying down harmonised rules 

on artificial intelligence (Artificial Intelligence Act) And amending certain Union legislative Acts” COM(2021) 

206 final. 
68 FRA (n 11). 
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much more than that. Even remote surveillance must be backed up by underlying data, otherwise only 

the person can be photographed and no information about the individual's identity can be obtained, so 

more detailed regulations are needed for the data.  

 

In the future, the AI regulations will tighten up on FRT, but this does not mean a total ban, but rather 

an increased compliance requirement with stricter and stricter procedural constraints. 

 

E. CONCLUSION 
 

To summarise, this article has addressed whether the use of FRT in law enforcement is compatible with 

data protection. To achieve theoretical technological and legal compatibility, additional norms and 

legislation for the use of FRT by public actors are urgently needed. The EU is considering regulating 

FRT as part of its drive to establish an ethical and legal framework for trustworthy AI. The article noted 

that when it comes to police use of FRT, states should proceed cautiously and ensure that a sufficient 

human rights-based legal framework and proper safeguards are in place before considering its use.69 

 
69 Akhtar (n 8). 
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C. WAS THE KILLING OF SOLEIMANI LAWFUL AS AN EXERCISE OF THE RIGHT OF 
SELF-DEFENCE? 
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(2) Was Iran responsible for the armed attack? 
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OF SELF-DEFENCE? 

(1) Did Iran face an ongoing or imminent armed attack? 
(2) Was Iraq “unable or unwilling” to stop the armed attack? 
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(4) Does the missile attack constitute an armed reprisal? 

E.  CONCLUSION  
 
 
 

A. INTRODUCTION 
 
(1) The drone strike 
 
It is 1 am on January 3rd, 2020, in Baghdad. The most powerful operative in the Middle East and the 
second-most powerful man in Iran,1 Qasem Soleimani, has just been killed, along with nine members 
of his entourage,2 by an MQ-9 Reaper drone sent by the United States (“US”).3 Soleimani and his 

 
*Fourth-year Law and International Relations (LLB Honours) student, the University of Edinburgh. 
1 BBC News, “Iran’s Qasem Soleimani: Why the US Had Him in Its Sights” BBC News 3 January 2020, 
available at <https://www.bbc.com/news/world-middle-east-50980093>. 
2 T C Jones, “Restraint, Not Revenge Against Iran, Will Better Serve the United States” Washington Post 9 
January 2020, available at <https://www.washingtonpost.com/outlook/2020/01/09/restraint-not-revenge-
against-iran-will-better-serve-united-states/>. 
3 M Crowley, F Hassan and E Schmitt, “US Strike in Iraq Kills Qassim Suleimani, Commander of Iranian 
Forces” The New York Times 3 January 3 2020, available at 
<https://www.nytimes.com/2020/01/02/world/middleeast/qassem-soleimani-iraq-iran-attack.html>. 

85

https://www.bbc.com/news/world-middle-east-50980093
https://www.washingtonpost.com/outlook/2020/01/09/restraint-not-revenge-against-iran-will-better-serve-united-states/
https://www.washingtonpost.com/outlook/2020/01/09/restraint-not-revenge-against-iran-will-better-serve-united-states/


 

 

associates met their mutual fates while departing from Baghdad International Airport in a convoy.4  
 
(2) Who was Qasem Soleimani? 
 
Dubbed “the shadow commander” for his behind-the-scenes maneuvering,5 Qasem Soleimani was the 
Major General of the notoriously secretive Quds Force–a branch of Iran’s Islamic Revolutionary 

Guard Corps (“IRGC”) responsible for developing and managing its proxy militias throughout the 
Middle East.6 Although his domestic popularity was overstated after his death by Iranian and Western 
media outlets,7 Soleimani enjoyed considerable support from Iranian conservatives,8 who credited him 
for expanding Iran’s regional influence and defeating the Islamic State of Iraq and Syria (“ISIS”) in 
Iraq, an effort which stymied the group’s advancement into Iran.9 Although Soleimani fought 
terrorism in Iraq, he was also accused of fostering terrorism in the country. According to the US and 
some of its allies, Soleimani had been the mastermind behind deadly attacks on American and 
Coalition forces perpetrated by Iran’s proxies in Iraq (“Iran’s proxies”).10 In 2007, the US designated 
Soleimani as a terrorist and the Quds Force as a Foreign Terrorist Organization.11 By having 
Soleimani killed, however, former President Donald Trump crossed a line that his predecessors, 
fearing the costs of retaliation, never dared to cross.12  
 
(3) Iran’s response 
 
Iran’s Ambassador to the United Nations (“UN”), Majid Takht-Ravanchi, labelled the killing of 
Soleimani as an act of “[s]tate terrorism” and a flagrant violation of international law.13 Takht-
Ravanchi, along with Iran’s Supreme Leader, Ayatollah Ali Khamenei, and then President, Hassan 
Rouhani, vowed that Iran would seek “revenge”.14 Iran’s “revenge” came on January 8th when the 

 
4 ibid. 
5 See, e.g., A Azizi, The Shadow Commander: Soleimani, the US, and Iran’s Global Ambitions (Oneworld 
Publications 2020); D Filkins, “The Shadow Commander” [2013] The New Yorker, available at 
<https://www.newyorker.com/magazine/2013/09/30/the-shadow-commander>. 
6 M Berger, “What is Iran’s Revolutionary Guard Corps that Soleimani Helped to Lead?” Washington Post 4 
January 2020, available at <https://www.washingtonpost.com/world/2020/01/04/what-is-irans-revolutionary-
guard-corps-that-soleimani-helped-lead/>. 
7 M Alinejad, “Don’t Believe Iranian Propaganda about the Mourning for Soleimani” The Washington Post 6 
January 2020, available at <https://www.washingtonpost.com/opinions/2020/01/06/dont-believe-iranian-
propaganda-about-mourning-soleimani/>; See, e.g., “People in Different Cities to Bid Farewell to General 
Soleimani” Islamic Republic News Agency 5 January 2020, available at 
<https://en.irna.ir/news/83621410/People-in-different-cities-to-bid-farewell-to-General-Soleimani>; F Zakaria, 
“In Iran, Qasem Soleimani Is a Revered Figure” CNN 3 January 2020, available at 
<https://www.cnn.com/middleeast/live-news/baghdad-airport-strike-live-intl-
hnk/h_392bf5a84b54dd8f1a69afb582b6612d>. 
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10 US Department of the Treasury, “Fact Sheet: Designation of Iranian Entities and Individuals for Proliferation 
Activities and Support for Terrorism” (2007), available at <https://www.treasury.gov/press-center/press- 
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12 See K Gilsinan, “Why Kill Soleimani Now?” [2020] The Atlantic, available at 
<https://www.theatlantic.com/politics/archive/2020/01/why-kill-soleimani-now/604441/>. 
13 United Nations Security Council (“UNSC”), “Letter Dated 3 January 2020 from the Permanent 
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President of the Security Council” (2020). 
14 K Abou-Sabe, “Iran’s Ambassador to UN Says Iran Will Retaliate for Soleimani Killing” NBC News 3 
January 2020, available at <https://www.nbcnews.com/news/world/iranian-ambassador-un-says-iran-will-
 

86

https://www.newyorker.com/magazine/2013/09/30/the-shadow-commander
https://www.washingtonpost.com/world/2020/01/04/what-is-irans-revolutionary-guard-corps-that-soleimani-helped-lead/
https://www.washingtonpost.com/world/2020/01/04/what-is-irans-revolutionary-guard-corps-that-soleimani-helped-lead/
https://www.washingtonpost.com/opinions/2020/01/06/dont-believe-iranian-propaganda-about-mourning-soleimani/
https://www.washingtonpost.com/opinions/2020/01/06/dont-believe-iranian-propaganda-about-mourning-soleimani/
https://en.irna.ir/news/83621410/People-in-different-cities-to-bid-farewell-to-General-Soleimani
https://www.cnn.com/middleeast/live-news/baghdad-airport-strike-live-intl-hnk/h_392bf5a84b54dd8f1a69afb582b6612d
https://www.cnn.com/middleeast/live-news/baghdad-airport-strike-live-intl-hnk/h_392bf5a84b54dd8f1a69afb582b6612d
https://www.cnn.com/middleeast/live-news/baghdad-airport-strike-live-intl-hnk/h_02d5a17ad0eebe80128bda0388b8be36
https://www.cnn.com/middleeast/live-news/baghdad-airport-strike-live-intl-hnk/h_02d5a17ad0eebe80128bda0388b8be36
https://d.docs.live.net/0760682b255d5f42/SUBMISSION/%3chttps:/www.treasury.gov/press-center/press-%20releases/Pages/hp644.aspx%3e
https://d.docs.live.net/0760682b255d5f42/SUBMISSION/%3chttps:/www.treasury.gov/press-center/press-%20releases/Pages/hp644.aspx%3e
https://www.bbc.com/news/uk-51035602
https://www.theatlantic.com/politics/archive/2020/01/why-kill-soleimani-now/604441/
https://www.nbcnews.com/news/world/iranian-ambassador-un-says-iran-will-retaliate-illegal-act-aggression-n1110241


 

 

IRGC launched twenty-two ballistic missiles at two Iraqi air bases housing US troops,15 causing more 
than a hundred American service members to suffer traumatic brain injuries.16 

 
(4) Article focus and structure 
 
In this article, the author will assess whether the killing of Soleimani by the US and the missile attack 
by Iran were lawful as exercises of the right of self-defence under jus ad bellum. The author will 
assess the lawfulness of the states’ conduct solely on the basis of the right of self-defence under jus ad 
bellum because it is on this ground that both states justify their uses of force,17 and one should not 
“ascribe to [s]tates legal views which they do not themselves formulate”.18 Furthermore, compliance 
with jus in bello cannot absolve noncompliance with jus ad bellum,19 and killings that violate jus ad 
bellum also violate international human rights law (IHRL) because they constitute arbitrary 
deprivations of life.20 Thus, narrowing the focus of this article is appropriate and does not undermine 
its larger objective, which is to determine whether the killing of Soleimani and the Iranian missile 
attack were lawful under international law. This study employs primary sources and an expansive 
legal framework with respect to the right of self-defence under jus ad bellum, thereby offering a fresh 
take on an issue raised in a 2021 blog post written for this Journal.21 

 
This article will be structured as follows: Section B will discuss the law governing the right of 

self-defence, Section C will assess the lawfulness of the killing of Soleimani, and Section D will 
assess the lawfulness of the Iranian missile attack. Ultimately, it will be concluded in Section E that 
the killing of Soleimani may have been lawful, while the Iranian missile attack was certainly 
unlawful.  

 
 
 

B. THE RIGHT OF SELF-DEFENCE 
 

 
retaliate-illegal-act-aggression-n1110241>; Tasnim News Agency, “Ayatollah Khamenei Warns of Harsh 

Revenge for General Soleimani’s Martyrdom” Tasnim News Agency 3 January 2020, available at 
<https://www.tasnimnews.com/en/news/2020/01/03/2173068/ayatollah-khamenei-warns-of-harsh-revenge-for-
general-soleimani-s-martyrdom>; Tasnim News Agency, “Iran, Regional Nations to Take Revenge for General 
Soleimani’s Assassination: Rouhani” Tasnim News Agency 3 January 2020, available at 
<https://www.tasnimnews.com/en/news/2020/01/03/2173122/iran-regional-nations-to-take-revenge-for-
general-soleimani-s-assassination-rouhani>. 
15 Deutsche Welle, “Iran Fires Missiles at US Targets in Iraq–as It Happened” Deutsche Welle 8 January 2020, 
available at <https://www.dw.com/en/iran-fires-missiles-at-us-targets-in-iraq-as-it-happened/a-51923868>. 
16 I Ali and P Stewart, “More than 100 U.S. Troops Diagnosed with Brain Injuries from Iran Attack” Reuters 11 
February 2020, available at <https://www.reuters.com/article/us-usa-pentagon-tbi-exclusive/more-than-100-u-s-
troops-diagnosed-with-brain-injuries-from-iran-attack-idUSKBN2041ZK>. 
17 UNSC, “Letter Dated 8 January 2020 from the Permanent Representative of the United States of America to 

the United Nations Addressed to the President of the Security Council” (2020); UNSC, “Letter Dated 8 January 

2020 from the Permanent Representative of the Islamic Republic of Iran to the United Nations Addressed to the 
Secretary-General and the President of the Security Council” (2020). 
18 Case Concerning Military and Paramilitary Activities in and against Nicaragua (“Nicaragua”). Merits, 
Judgment, (1986) ICJ Reports 14 at para 266.  
19 J Moussa, “Can Jus Ad Bellum Override Jus in Bello? Reaffirming the Separation of the Two Bodies of Law” 

(2008) 90 International Review of the Red Cross 963 at 968. 
20 See, e.g., African Commission on Human and Peoples’ Rights, General Comment No. 3 on the African 
Charter on Human and Peoples’ Rights: The Right to Life (Article 4) (2015) at para 12; United Nations Human 
Rights Committee, General Comment No. 36 on the International Covenant on Civil and Political Rights: The 
Right to Life (Article 6) (2018) at para 12. 
21 See E Cumberbatch, “An Assessment of the Lawfulness of the Killing of Qasem Soleimani by the United 

States and of the Iranian Response Under Jus Ad Bellum” (Edinburgh Student Law Review, 1 April 2021) 
available at <https://www.eslr.ed.ac.uk/2021/04/01/an-assessment-of-the-lawfulness-of-the-killing-of-qassem-
soleimani-by-the-united-states-and-of-the-iranian-response-under-jus-ad-bellum/>. 
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(1) Framing the right 
 
The US and Iran both claim that they used force in self-defence because the use of force is otherwise 
prohibited under Article 2(4) of the UN Charter and customary international law (CIL).22 The 
prohibition on the use of force is a jus cogens norm, meaning that derogations are impermissible.23 
Nonetheless, the UN Security Council (“UNSC”) may authorise states to use force for the purposes of 
preserving international peace and security.24 If a state has not been authorised to use force by the 
UNSC, it may not do so unless it faces an armed attack; Article 51 of the Charter (“Article 51”) 
affirms that, in such cases, states have a right of self-defence.25  
  

Natural law theory has always recognised that states have an inherent right of self-defence, 
but it was not until after the Caroline incident in 1837 that such a right was formally acknowledged 
and its rules specified.26 In a letter to the Special British Minister, Lord Ashburton, regarding the 
incident, US Secretary of State, Daniel Webster, declared that states must only invoke self-defence 
when the “necessity of that self-defence is instant, overwhelming, and leaving no choice of means, 
and no moment of deliberation”.27 He also stressed that defensive measures must not be 
“unreasonable or excessive”, but rather “limited by [the] necessity [of self-defence]”.28 Today, 
Webster’s conditions for lawful self-defence are known as the CIL principles of necessity and 
proportionality.29 They will be discussed in more detail in Section B(6). 
 

The right of self-defence became codified in treaty law with the advent of the UN Charter in 
1945.30 Article 51 recognises the “inherent right” of self-defence that states already enjoyed under 
CIL.31 The Article 51 conditions for lawful self-defence apply alongside the pre-existing CIL 
conditions for lawful self-defence.32 Although the Charter drafters included Article 51 simply to 
assure Latin American states that the UNSC’s powers under the Charter would not undermine their 
regional collective self-defence arrangements,33 the provision has generated extensive debate about 
the proper scope of the right of self-defence.34 Article 51 stipulates: “nothing in the present Charter 

shall impair the inherent right of individual or collective self-defence if an armed attack occurs…”.35 
This begs two questions: (1) what is an “armed attack” and (2) does an armed attack have to occur 
before a state can invoke self-defence?  
 
(2) What is an “armed attack”? 
 

 
22 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI Art 
2(4); see, e.g., Nicaragua. Jurisdiction and Admissibility, Judgment, (1986) ICJ Reports 392 at para 73. 
23 United Nations, “Yearbook of the International Law Commission: Documents of the Second Part of the 

Seventeenth Session and of the Eighteenth Session Including the Reports of the Commission to the General 
Assembly” (1966) at 247. 
24 Charter of the United Nations (n 22) Arts 39 and 42. 
25 Charter of the United Nations (n 22) Art 51. 
26 E C Azubuike, “Probing the Scope of Self Defence in International Law” (2011) 17 Ann Surv Int'l & Comp L 
129 at 142-143. 
27 H Miller (ed), “The Caroline, Extract from Note of April 24, 1841” The Avalon Project, available at 
<https://avalon.law.yale.edu/19th_century/br-1842d.asp#ash1> (accessed 5 February 2022).  
28 ibid.  
29 Azubuike (n 26) at 145-146. 
30 ibid at 139. 
31 Charter of the United Nations (n 22) Art. 51; Nicaragua (n 18) at para 176.  
32 Nicaragua (n 18) at para 176. 
33 M Halberstam, “The Right to Self-Defence Once the Security Council Takes Action” (1996) 17 MichJInt'l L 
229 at 241. 
34 See, e.g., T Ruys, “Armed Attack” and Article 51 of the UN Charter: Evolutions in Customary Law and 
Practice (“‘Armed Attack’”) (Cambridge University Press 2010); L Van den hole, “Anticipatory Self-Defence 
under International Law” (2003) 19 AmUInt'lLRev 69; DW Greig, “Self-Defence and the Security Council: 
What Does Article 51 Require?” (1991) 40 ICLQ 366. 
35 Charter of the United Nations (n 22) Art 51 (emphasis added).    
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In the Nicaragua case, the ICJ defined “armed attack[s]” as “the most grave forms of the use of 

force”.36 The Court also indicated, however, that a series of trans-border incursions into Honduras and 
Costa Rica could have been “treated for legal purposes as amounting, singly or collectively, to an 
‘armed attack’” on those states.37 Similarly, in the Oil Platforms case, the Court held that, “[e]ven 
taken cumulatively”, a string of attacks on vessels and aircraft owned by or registered in the US were 
not grave enough to constitute an “armed attack” on the US.38 Most recently, in the Armed Activities 
case, the Court held that successive attacks on Uganda could not be attributed to the Congo “even if 

[they] could be regarded as cumulative in character”.39 Many scholars argue that, in making the 
foregoing concessions, the ICJ implicitly endorsed the “accumulation of events” doctrine (AED)40 
which stipulates that a series of attacks, none of which are individually grave enough to meet the 
threshold for an “armed attack”, may nevertheless constitute an “armed attack” when taken together.41 
The AED is also relevant to the second question and will be discussed in more detail in the next 
subsection.   
 
(3) Does an armed attack have to occur before a state can invoke self-defence? 
 
The question of whether a state must wait until it is attacked to invoke self-defence has become 
especially pertinent in the post-9/11 “War on Terror” era,42 during which states often use force against 
terrorist groups in the absence of a live attack against them, on the basis that there is always a threat of 
an imminent armed attack from such actors.43 The ICJ has yet to comment on the legality of this or 
other similar practices.44 

 
Scholars who reject the legitimacy of “anticipatory self-defence”, or self-defence against an 

imminent armed attack, argue that the wording of Article 51 is clear; an armed attack must occur for 
the right of self-defence to be triggered.45 As Eustace Azubuike suggests, so-called “restrictivists” 
appear to believe that a right of anticipatory self-defence did not exist under pre-Charter CIL.46 
“Expansionists” disagree. They argue that Webster’s declaration (see Section B(1)) left open the 
possibility that a state may invoke self-defence before an armed attack occurs, if such an attack is 
imminent.47 Since Article 51 preserved the pre-existing right of self-defence under CIL, expansionists 
contend that it likewise preserved the pre-existing right of anticipatory self-defence.48  

 
“Mega-expansionists” advocate for an even broader right of anticipatory self-defence than 

expansionists. According to mega-expansionists, a state has a right of anticipatory self-defence not 
only when an attack is about to occur, but also when further delay in countering an attack would 

 
36 Nicaragua (n 18) at para 191.  
37 Nicaragua (n 18) at para 231. 
38 Case Concerning Oil Platforms (“Oil Platforms”). Merits, Judgement, (2003) ICJ Reports 161 at para 64.  
39 Case Concerning Armed Activities on the Territory of the Congo (“Armed Activities”). Merits, Judgement, 
(2005) ICJ Reports 168 at para 146. 
40 See, e.g., Ruys, “Armed Attack” (n 34) 173-174; J A Green, “The Oil Platforms Case: An Error in 

Judgment?” (2004) 9 JC&SL 357 at 381-382. 
41 Ruys (n 34) 168. 
42 J Wouters and T Ruys, “The Legality of Anticipatory Military Action after 9/11: The Slippery Slope of Self-
Defence” (2006) 59 Studia Diplomatica 45 at 45. 
43 See, e.g., US Department of Justice, “Department of Justice White Paper: Lawfulness of a Lethal Operation 

Directed against a US Citizen Who Is a Senior Operational Leader of Al-Qa’ida or an Associated Force” (2013) 

at 7. 
44 O Corten and others, “The Crisis between Iran, Iraq and the United States in January 2020: What Does 

International Law Say?” [2020] Centre de droit international – Université Libre de Bruxelles at 11. 
45 See, e.g., M E O’Connell, “The Illusory Standard of Imminence in the International Law of Self-Defence: The 
Killing of Qassim Soleimani” [2021] SSRN Electronic Journal 1 at 6. 
46 Azubuike (n 26) at 164-165. 
47 See, e.g., Van den hole (n 34) at 96-97. 
48 ibid at 82-84. 
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render it impossible for a state to effectively defend itself.49 This might be the case, for example, 
where a rogue state is in possession of weapons of mass destruction and there is a high likelihood that 
it will use them against another state.50 Mega-expansionists are often described as favoring a more 
expansive interpretation of imminence than expansionists,51 but their real position seems to be that the 
imminence of an attack is only one relevant factor when it comes to determining whether a state has a 
right of anticipatory self-defence; the odds that an armed attack will occur, the probable nature and 
gravity of the attack, and whether it is likely to come without warning are also important 
considerations.52 While mega-expansionists promote a broad right of anticipatory self-defence, they 
do not condone preventive self-defence,53 which is unlawful.54 Preventive self-defence is self-defence 
aimed at preventing a threat from developing.55  

 
Some AED proponents argue that the imminence requirement for anticipatory self-defence 

may also be sidestepped if a state has been subject to successive attacks from the same source and it 
expects that further attacks are forthcoming.56 By treating the past series of attacks and the anticipated 
attack(s) as one continuous armed attack,57 the AED enables the state to undertake defensive action 
before the anticipated attack occurs.58 This is known as the right of “pre-emptive self-defence”.59 Pre-
emptive self-defence may only be invoked if a pattern of attacks is apparent;60 the source of the 
attacks, how many attacks occurred, over what time frame they occurred, the time that elapsed 
between attacks, and the reason for the attacks are relevant in this regard.61 Furthermore, there must 
be evidence that the campaign of attacks is ongoing;62 otherwise, there is a danger that the doctrine 
will give states an excuse to launch armed reprisals. Unlike lawful defensive action, armed reprisals 
are perpetrated in the absence of an ongoing or imminent armed attack.63 
 
(4) When is an armed attack attributable to a state? 
 
A state may only invoke self-defence against another state that is responsible for an ongoing or 
imminent armed attack against it.64 An armed attack is imputable to a state if it was perpetrated by a 

 
49 See, e.g., E Wilmshurst, “Principles of International Law on the Use of Force by States in Self-Defence” 

(Chatham House 2005) at 8-9. 
50 See ibid; D Bethlehem, “Principles Relevant to the Scope of a State’s Right of Self-Defence against an 
Imminent or Actual Armed Attack by Nonstate Actors” (2012) 106 AJIL 770 at 775-776. 
51 See, e.g., Wilmshurst (n 49); M Milanovic, “The Soleimani Strike and Self-Defence against an Imminent 
Armed Attack” (EJIL:Talk! Blog of the European Journal of International Law 7 January 2020), available at 
<https://www.ejiltalk.org/the-soleimani-strike-and-self-defence-against-an-imminent-armed-attack/>.  
52 See, e.g., Wilmhurst (n 49); Bethlehem (n 50). 
53 See, e.g., Wilmshurst (n 49) at 9.  
54 Ruys, “Armed Attack” (n 34) 525-527; UNSC Res 487 (19 June 1981). 
55 A Deeks, “Taming the Doctrine of Preemption”, in M Weller (ed), The Oxford Handbook on the Use of Force 
(Oxford University Press 2015) 661 at 663; see, e.g., Ruys, “Armed Attack” (n 34) 525; Azubuike (n 26) at 164.  
56 Azubuike (n 26) at 170; see, e.g., S Talmon and M Heipertz, “The U.S. Killing of Iranian General Qasem 

Soleimani: Of Wrong Trees and Red Herrings, and Why the Killing May Be Lawful after All” (2020) Paper No 
18/2020 Bonn Research Papers on International Law at 9-10. 
57 C O’Meara, “Necessity and Proportionality and the Right of Self-Defence in International Law” (PhD Thesis 

2018) at 99. 
58 Azubuike (n 26) at 170. 
59 ibid.  
60 Y Dinstein, War, Aggression and Self-Defence (Cambridge University Press 2001) 182. 
61 A G Jain, “Rationalising International Law Rules on Self-Defence: The Pin-Prick Doctrine” (2014) 12 

Chicago-Kent Journal of International and Comparative Law 23 at 63; Ruys, “Armed Attack” (n 34) 168. 
62 Ruys, “Armed Attack” (n 34) 102. 
63 See generally S Darcy, “Retaliation and Reprisal” in M Weller (ed), The Oxford Handbook on the Use of 
Force (Oxford University Press 2012) 1. 
64 See, e.g., Armed Activities (n 39) at paras 146-147. 
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state organ,65 the state exercises “strict control” over the perpetrator,66 or the state exercised “effective 
control” over the attack.67 For the “strict control” test to be met, there must be a relationship of 
“complete dependenc[y]”,68 meaning that the perpetrator relies on the state’s assistance to carry out all 
its activities and the state exploits this reliance to exert control over all the perpetrator’s activities.69 
Where there is a relationship of “partial dependency”, the “effective control” test applies instead.70 
For the “effective control” test to be met, the attack must have been executed “on the instructions of, 
or under the direction or control of,” the state.71  

 
(5) Can defensive action be undertaken within a third state? 
 
If a state’s responsibility for an ongoing or imminent armed attack cannot be established, then force 
cannot be used within its territory without its consent,72 as this would be a violation of its territorial 
integrity and/or political independence.73 Although the practice has no foundation in international 
law,74 several states have used force within another state without its consent based on its 
unwillingness or inability to stop an actor from within its territory from launching armed attacks.75 
Even scholars who endorse the “unwilling or unable” doctrine maintain that where a state is willing 
but unable to stop the actor’s armed attack, its consent must still be sought unless doing so would 
seriously compromise the effectiveness of defensive action.76 They also assert that if a state 
previously consented or acquiesced to another state’s use of force within its territory, that does not 
automatically eliminate the requirement for consent; whether consent can be implied from historical 
consent or acquiescence will depend on the circumstances.77  

 
(6) Principles of necessity and proportionality 
 
Even if a state adheres to the foregoing rules, its use of force will be unlawful if it does not ensure ex 
ante that its self-defence operation complies with the principles of necessity and proportionality.78 The 
principle of necessity requires that a state use force only when it is necessary to stop an armed attack, 
meaning that no peaceful alternative would accomplish the same objective.79 A state need not exhaust 
all other options before it resorts to force, however.80 Rather, it must only make a reasonable attempt 

 
65 International Law Commission, “Draft Articles on Responsibility of States for Internationally Wrongful Acts” 

(2001) UN Doc A/56/10. 
66 S Talmon, “The Responsibility of Outside Powers for Acts of Secessionist Entities” (2009) 58 ICLQ 493 at 
498. 
67 Nicaragua (n 18) at para 115.  
68 ibid at para 110.  
69 ibid at para 109. 
70 ibid at para 111-112. 
71 International Law Commission (n 65) Art 8. 
72 Bethlehem (n 50) at 776. 
73 A Deeks, “Consent to the Use of Force and International Law Supremacy” (2013) 54 HarvInt'lLJ 1 at 13-14; 
See Charter of the United Nations (n 22) Art 2(4). 
74 D I Ahmed, “Defending Weak States against the ‘Unable or Unwilling’ Doctrine of Extra-Territorial Self-
Defence” [2013] JILIR 1 at 5. 
75 See E Chachko and A Deeks, “Which States Support the ‘Unwilling and Unable’ Test?” (Lawfare 10 October 
2016), available at <https://www.lawfareblog.com/which-states-support-unwilling-and-unable-test>. 
76 See, e.g., Bethlehem (n 50) at 776. 
77 See, e.g., ibid. 
78 D Akande and T Liefländer, “Clarifying Necessity, Imminence, and Proportionality in the Law of Self-
Defence” (2013) 107 AJIL 563 at 563. 
79 R Ago, “Addendum – Eighth Report on State Responsibility by Mr. Roberto Ago, Special Rapporteur – the 
Internationally Wrongful Act of the State, Source of International Responsibility (Part 1)” (United Nations 

1980) at para 120. 
80 O Corten, The Law against War: The Prohibition on the Use of Force in Contemporary International Law 
(Bloomsbury Publishing 2010) 482. 
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at defending itself nonforcibly first;81 measures that would clearly be futile do not have to be 
pursued.82 If a state faces a live (i.e., not anticipated) armed attack, then it may resort to force 
immediately.83 While the principle of necessity concerns whether force may be used at all, the 
principle of proportionality concerns the gravity of force that may be used. Proportionality has been 
conceptualised in at least three different ways,84 but it generally requires a state to limit the scale of 
force it employs, and the resultant harm it inflicts, to what is necessary to stop the attack against it.85 
 
 
C. WAS THE KILLING OF SOLEIMANI LAWFUL AS AN EXERCISE OF THE RIGHT OF 

SELF-DEFENCE? 
 
(1) Did the US face an ongoing or imminent armed attack? 
 
Immediately after Soleimani was killed, the US Department of Defence released a statement 
justifying the move. It claimed that the US killed Soleimani to protect American diplomats and 
service members in Iraq and throughout the Middle East, whom Soleimani had been “actively 

developing plans to attack”.86 It provided no details about when the attacks were expected to occur. 
The following day, Trump and then US Secretary of State, Mike Pompeo, both told reporters that the 
US killed Soleimani because he was plotting “imminent attacks”.87 When asked during a January 7th 
press briefing whether the attacks would have occurred within days or weeks, then US Defence 
Secretary, Mark Esper, told reporters “I think it’s more fair to say days, for sure”.88  

 
Within twenty-four hours, however, the US’ explanation for killing Soleimani changed. In a 

letter to then UNSC President, Dang Dinh Quy, former US Ambassador to the UN, Kelly Craft, 
claimed that Soleimani had been killed because Iran and its proxies had recently perpetrated “an 

escalating series of armed attacks” on the US and its interests, and the US wanted to stop the 
commission of further attacks.89 Craft did not aver that Soleimani had been plotting any attacks, let 
alone one that was imminent. Shortly thereafter, however, Trump revived his initial “imminent 

attacks” argument,90 adding that he “believe[d]” that Soleimani had “probably” been targeting four 
US embassies and that Baghdad would have been the first hit.91 Two days later, however, Esper 
admitted that he had not seen any evidence that Soleimani was planning an attack on four embassies.92  
 

The US proffered (at least) two different explanations for killing Soleimani. Its “imminent 

attacks” argument suggests that it relies on the right of anticipatory self-defence, while its “escalating 
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series of armed attacks” argument suggests that it relies on the AED and the right of pre-emptive self-
defence. The US provided no evidence of an imminent attack (under either “interpretation” of 

imminence)–not to the American people, or Congress,93 or even the Congressional leaders who 
receive briefings on classified intelligence matters.94 Thus, prima facie, the US cannot rely on the 
right of anticipatory self-defence.  

 
Whether the US can rely on the AED and the right of pre-emptive self-defence depends, 

firstly, on whether it had been subject to a series of attacks. Craft’s letter identifies multiple incidents 
that occurred during 2019 which allegedly constituted a “series of escalating armed attacks'' against 

the US.95 The first incidents occurred on May 12th and June 13th when Iran allegedly perpetrated 
“armed attacks” on multiple commercial vessels in the Gulf of Oman. Since none of the vessels were 
US-flagged,96 these incidents do not constitute attacks on the US.97 The following incident occurred 
on June 19th when Iran shot down a US Navy surveillance drone–an incident which was also 
characterised as an “armed attack”. While it is highly unlikely that shooting down an unmanned drone 
is grave enough to qualify as an armed attack, this incident was an attack and, moreover, it was one on 
the US. Conversely, the next incident, which occurred on July 18th and involved an Iranian drone 
coming within a “threatening range” of a US amphibious assault ship, was not an attack at all.  
 

After the July drone “threat”, an Iranian drone allegedly attacked two Saudi Aramco oil plants 
on September 14th.98 Saudi Aramco is owned by Saudi Arabia,99 so this was not an attack on the US. 
Then, from November 9th through December 27th, Iran’s proxies allegedly launched eleven rocket 
attacks against Iraqi air bases housing US troops.100 The December 27th rocket attack killed one US 
Government contractor and injured four American service members. Finally, on December 31st, a mob 
of Iraqi protesters–allegedly members of Iran’s proxies–violently breached the US Embassy 
compound in Baghdad. Overall, only the drone downing, the rocket attacks, and the embassy siege 
constitute a series of attacks on the US. The next question is whether these attacks indicate a pattern.  

 
There were thirteen attacks in total, and they occurred over six and a half months. Twelve of 

the attacks–the rocket attacks and the embassy siege–occurred over less than two months. Five 
months elapsed between the drone downing and the first rocket attack. The rocket attacks themselves 
occurred over less than two months, and the embassy siege occurred four days after the final rocket 
attack. Overall, only the rocket attacks and the embassy siege are temporally connected. 

  
The IRGC, by its own admission, shot down the US drone.101 As for the rocket attacks and the 

embassy siege, there is evidence that Iranian proxies were behind both incidents. According to insider 
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reports, the IRGC, under the direction of Soleimani, transferred Katyusha rockets and shoulder-fired 
missiles to Iraq in early October.102 In mid-October, Soleimani reportedly instructed commanders of 
Iran’s proxies to form a sub-militia of paramilitaries unknown to the US that would be responsible for 
carrying out rocket attacks on Iraqi bases housing American troops.103 Soleimani allegedly chose the 
militia Katai’b Hezbollah (“KH”) to direct the rocket attacks because it had the drone capabilities 
necessary to locate American troops.104 The fact that Iran’s proxies temporarily agreed to suspend 
their campaign of rocket attacks against American troops in 2020 further proves their culpability.105 
Regarding the embassy siege, protesters graffitied “Soleimani is my leader” on the embassy walls.106 
The author observes that many protesters were wearing militia uniforms and waving the flags of KH 
and the Popular Mobilization Forces (“PMF”)107–an Iraqi state-sponsored umbrella organisation of 
about forty militias, including all of Iran’s proxies.108 Former PMF deputy commander and KH 
founder, Abu Mahdi al-Muhandis,109 was photographed among the protesters.110 He was one of the 
nine killed alongside Soleimani.111 Also photographed among the protesters were the chairman of the 
PMF, Falih al-Fayyadh, as well as Hadi al-Amiri and Qais al-Khazali, the respective leaders of the 
Iranian proxies, the Badr Organization and Asa’ib Ahl al-Haq.112 Overall, only the rocket attacks and 
the embassy siege are linked in source. 
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The IRGC claims that it shot down the US drone because it entered Iran’s airspace.113 As for 

the rocket attacks, no specific act by the US seems to have prompted them. Thus, it may be assumed 
that they were launched as part of a broader effort to coerce the US into withdrawing from Iraq since 
this is the primary reason why Iran’s proxies have been fighting American troops over the past several 
years.114 Lastly, the embassy siege was clearly a reaction to the killing of twenty-five KH members by 
US airstrikes two days before.115 Although the rocket attacks and the embassy siege are linked in 
timing and source, their disparate explanations reveal that they are unrelated. The rocket attacks 
themselves, on the other hand, clearly indicate a pattern of attacks because they are connected in 
timing, source, and explanation.  
 

The next question is whether the rocket attacks were cumulatively grave enough to amount to 
an armed attack. Arguably, the attacks cannot be considered one of the “most grave forms of the use 
of force” because only one of them succeeded in killing and injuring Americans and, even then, only 
one American was killed and four were injured. Besides the fact that every loss of human life is 
significant, the attacks were very serious in scale and nature: several missiles were fired during each 
attack,116 except for the final attack during which thirty-one missiles were fired.117 Furthermore, each 
attack involved the use of deadly force and there is arguably no form of force that is more grave than 
deadly force. Thus, the rocket attacks arguably constituted an armed attack. 

 
A further issue is whether the campaign of attacks against the US was ongoing at the time that 

the US launched the drone strike. Considering that the US’ December 29th air strikes killed four KH 
commanders and destroyed some, if not all, of KH’s weapon storage facilities and command and 
control centers,118 it is arguably unlikely that KH’s attacks on American troops would have continued 
after December 29th. Indeed, KH did not launch any rocket attacks between December 29th and 
January 3rd. The air strikes would not have degraded KH’s ability to conduct rocket or other kinds of 
attacks, however, because Iran supplies KH with arms and equipment.119 Also, the air strikes would 
not have affected the ability of Iran’s other proxies to conduct attacks because none of their weapon 
storage facilities or command and control centers were hit. Furthermore, if the proxies’ campaign of 
attacks against the US had ceased on December 29th, then one of their spokesmen would have issued a 
public statement to that effect, as the KH spokesman did a year later when the proxies actually agreed 
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to a conditional cease-fire.120 Therefore, the campaign of attacks against the US was arguably ongoing 
at the time that the US launched the drone strike. 

 
(2) Was Iran responsible for the armed attack? 

 
Based on the analysis in Section C(1), the US arguably faced an ongoing campaign of attacks, or a 
continuous armed attack, by Iran’s proxy militias at the time that it launched the drone strike. The 
next question is whether those attacks are attributable to Iran. Since Iran’s proxies are not de jure 
organs of Iran, the next step would ordinarily be to determine whether Iran exercised either strict 
control over the proxies or effective control over the rocket attacks. However, it is not necessary to 
apply the “strict control” test in the present case because the “effective control” test is met; assuming 
that the insider reports are accurate, Iran not only supplied the rockets that were used to carry out the 
rocket attacks, but, more importantly, Soleimani, himself an agent of Iran, orchestrated the attacks. 
Therefore, Iran was responsible for the campaign of attacks against the US.  
 
(3) Was Iraq “unable or unwilling” to stop the armed attack? 
 
While the US claimed, and the author has established, that Iran was responsible for the campaign of 
attacks against American troops, the US did not claim that Iraq also bore responsibility for those 
attacks, yet the US used force within Iraq’s territory and against Iraq’s nationals without Iraq’s 

consent.121 Although Iraq consented to “Operation Inherent Resolve (‘OIR’)”–a US-led international 
military intervention against ISIS in Iraq, Syria and Libya–it only consented to the US using force 
within its territory for the narrow purpose of fighting a terrorist organisation that posed a tremendous 
threat to Iraqis.122 Iraq does not consider Iran or its proxies to pose a terrorist threat to Iraqis, so its 
consent for the US drone strike cannot have been implied from its consent for OIR.  

 
The next question is whether Iraq was unwilling or unable to stop the proxies’ campaign of 

attacks against the US. Given that American troops are in Iraq at the request of the Iraqi Government, 
it is highly unlikely that Iraq was harboring and/or colluding with Iran’s proxies to attack American 
troops. However, senior US State Department officials claim that they had “voiced [their] concerns 
[about the rocket attacks] with senior Iraqi Government officials repeatedly” and had “asked them to 
arrest and bring to justice the perpetrators”, yet “the Iraqi [G]overnment [did] next to nothing to 
protect [American] facilities”;123 this suggests that Iraq was unwilling and/or that it lacked the 
necessary military or law enforcement capabilities to stop the proxies’ campaign of attacks against the 
US.  

 
If Iraq’s failure to halt the proxies’ campaign of attacks was simply due to a lack of means, 

then the question is whether seeking Iraq’s consent for the drone strike would have materially 
undermined the effectiveness of the US’ defensive action. Had the US consulted Iraq about the drone 
strike ahead of time, it is probable, given Iraq and Iran’s close relationship,124 that someone in the 
Iraqi Government would have alerted Iran, its proxies, and/or Soleimani himself about the US’ 

 
120 See L Loveluck, “Iran-Backed Militias Announce ‘Conditional’ Cease-Fire against U.S. In Iraq” Washington 
Post (12 October 2020), available at <https://www.washingtonpost.com/world/middle_east/iran-backed-
militias-announce-conditional-cease-fire-against-us-in-iraq/2020/10/11/7a64f624-0bbd-11eb-b404-
8d1e675ec701_story.html>. 
121 See Al Jazeera, “World Reacts to US Killing of Iran’s Qassem Soleimani in Iraq” Al Jazeera (3 January 
2020), available at <https://www.aljazeera.com/news/2020/1/3/world-reacts-to-us-killing-of-irans-qassem-
soleimani-in-iraq>. 
122 See US Department of State – Bureau of Near Eastern Affairs, “U.S. Relations with Iraq: Bilateral Relations 

Fact Sheet” (2020), available at <https://www.state.gov/u-s-relations-with-iraq/>. 
123 W Morgan and N Toosi, “State Department Faults Iraq for Failing to Protect U.S. Troops” [2019] Politico, 
available at <https://www.politico.com/news/2019/12/30/state-department-iraq-airstrikes-us-troops-091283>. 
124 See S Jiyad, “Iraq’s Impossible Choice between Iran and America” (The Century Foundation 2020), 
available at <https://tcf.org/content/commentary/iraqs-impossible-choice-iran-america/?session=1>. 
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intention to kill Soleimani, even if the Government ultimately refused to sign off on the operation 
(which it certainly would have). Not only would this have put American service members in Iraq at an 
even higher risk of being targeted by Iran’s proxies, but also it would have undermined the self-
defence operation because Soleimani would not have traveled to Iraq or anywhere with a US military 
presence had he known that the US was planning to kill him. Assuming that the US had asked Iraq to 
take action against Iran’s proxies and Iraq had failed to do so, it was arguably lawful for the US to use 
force within Iraq’s territory without its consent.  
 
(4) Was it necessary for the US to resort to force? 

 
Although the US faced an ongoing series of attacks, it did not face a live armed attack in the strict 
sense. Therefore, the question is whether the US made a reasonable attempt at defending itself non-
forcibly before it resorted to force against Iran. In addition to “repeatedly” asking Iraq to take action 
against Iran’s proxies, the US also publicly complained about the proxies’ attacks and accused Iran of 
being responsible for them. On December 13th, Pompeo denounced Iran’s sponsorship of its proxies’ 

rocket attacks. He also warned Iran that it would face a “decisive US response” if the rocket attacks 
continued and harmed any Americans.125 Then, in a UNSC meeting on December 19th, Craft 
condemned Iran for helping its proxies to perpetrate attacks, as well as Soleimani in particular for 
orchestrating them.126 While the US’ complaints to Iraq and Iran constitute attempts at non-forcible 
self-defence, it could be argued that the US could have also attempted other modes of non-forcible 
self-defence, such as negotiation, economic sanctions, or International Court of Justice (ICJ) 
settlement. Negotiation with Iran would have been futile, however, because Iran denied any 
involvement in the proxies’ attacks.127 Economic sanctions would not have been an option either 
because the US had already imposed sanctions on Soleimani, the Quds Force,128 the IRGC,129 
Ayatollah Khamenei, and other senior Iraqi Government officials.130 Lastly, even if the US accepted 
the ICJ’s jurisdiction (which it does not),131 the lengthiness of litigation would have rendered ICJ 
settlement an impractical mode of self-defence. Taking into account that other non-forcible measures 
were not open to the US at the time, the US’ complaints to Iraq and Iran arguably constituted a 
reasonable attempt at non-forcible self-defence and, accordingly, the US’ use of force arguably 
complies with the principle of necessity. 
 
(5) Was the drone strike proportional? 
 
It may have been necessary for the US to resort to force to stop the proxies’ campaign of attacks, but 
was it proportional to fire several missiles at both cars in Soleimani’s convoy, killing Soleimani and 
nine of his associates?132 Arguably, killing Soleimani would not have degraded (or even affected) 
Iran’s proxies’ ability to conduct attacks against American troops; the US would have had to bomb 
both the proxies’ and Iran’s weapon storage facilities to degrade the proxies’ ability to conduct 

attacks. Killing Soleimani would have materially affected the proxies’ ability to conduct successful 

 
125 Radio Free Europe/Radio Liberty, “Pompeo Warns Iran over Attacks by ‘Proxies’ in Iraq” Radio Free 
Europe/Radio Liberty (13 December 2019), available at <https://www.rferl.org/a/pompeo-warns-iran-over-
attacks-by-proxies-in-iraq/30324717.html>. 
126 UNSC “8695th meeting” (19 December 2019) UN Doc S/PV.8695. 
127 ibid. 
128 US Department of the Treasury (n 10). 
129 US Department of State, “Foreign Terrorist Organizations” (2019), available at 
<https://www.state.gov/foreign-terrorist-organizations/>. 
130 US Department of the Treasury, “Issuance of Executive Order of June 24, 2019, ‘Imposing Sanctions with 

Respect to Iran;’ Iran-related Designations; Counter Terrorism Designations” (2019), available at 
<https://home.treasury.gov/policy-issues/financial-sanctions/recent-actions/20190624>. 
131 S R Anderson, “Walking Away from the World Court” (Lawfare 5 October 2018), available at 
<https://www.lawfareblog.com/walking-away-world-court>. 
132 Crowley et al (n 3).  
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attacks, however, because Soleimani was an exceptionally sophisticated strategist.133 Thus, killing 
Soleimani was arguably necessary but insufficient to stop the proxies’ campaign of attacks against 

American troops. In order to kill Soleimani, it may have been necessary for the US to kill the 
individuals in his car because, even if the MQ-9 Reaper drone could strike with flawless precision, it 
is unlikely that the US knew exactly where Soleimani was sitting in the car. The issue, however, is 
that the US struck both cars in the convoy. Assuming that the US was not targeting al-Muhandis or 
any of Soleimani’s other colleagues, the US likely struck both cars because it did not know which one 
Soleimani was in. Had Soleimani’s colleagues not been accompanying him, it would have been 
unnecessary to kill them but, since they were, it was arguably necessary to kill them to ensure 
Soleimani’s demise which, in turn, was arguably necessary to stop the proxies’ attacks. Furthermore, 
if the US had struck only one of the cars in the convoy and it turned out not to be the one that 
Soleimani was in, then the drone strike would have been disproportionate because lives would have 
been lost and yet the proxies’ campaign of attacks against American troops would have continued. In 
conclusion, the US drone strike arguably complies with the principle of proportionality.  

 
 

D. WAS THE IRANIAN MISSILE ATTACK LAWFUL AS AN EXERCISE OF THE RIGHT 
OF SELF-DEFENCE? 

 
(1) Did Iran face an ongoing or imminent armed attack? 
 
In a January 8th letter to the UNSC, Takht-Ravanchi justified Iran’s missile attack on the basis that the 
US had perpetrated an armed attack against Soleimani.134 He asserted that Iran targeted an air base 
from which the US launched that attack.135 Takht-Ravanchi’s explanation for the missile attack was 
consistent with the explanation that then foreign minister of Iran, Mohammed Javad-Zarif, gave in a 
tweet immediately after the attack.136 Thus, there is no doubt about Iran’s legal justification for the 

missile attack.  
 
Since the US drone strike constituted not only a use of deadly force, but also a use of force 

against five Iranians,137 it was arguably grave enough to qualify as an armed attack against Iran. 
Furthermore, the US was responsible for the strike, by its own admission. However, the drone strike 
ended on January 3rd, five days before Iran launched the missile attack. The question is whether the 
drone strike was part of an ongoing campaign of attacks by the US against Iran or, alternatively, 
whether, after the drone strike, Iran anticipated a further imminent armed attack by the US. Neither 
argument was advanced by Takht-Ravanchi or Javad-Zarif in their justification for the missile attack, 
however. Given that the drone strike was not preceded by other US attacks against Iran and, 
furthermore, that the US (assuming it was believable) stressed after the drone strike that it did not 
intend to launch more attacks against Iran,138 both arguments would have failed in any case. Since the 
drone strike was not part of an ongoing campaign of attacks by the US against Iran and Iran could not 
have reasonably expected after the drone strike that the US would have launched a further imminent 
armed attack against it, Iran cannot rely on the right of anticipatory or pre-emptive self-defence.  

 
 

133 Marco Carnelos, “Qassem Soleimani Is a Master Strategist, Not a Cartoon Villain” (Middle East Eye 15 
March 2019), available at <https://www.middleeasteye.net/opinion/qassem-soleimani-master-strategist-not-
cartoon-villain>. 
134 UNSC, “Letter Dated 8 January 2020 from the Permanent Representative of the Islamic Republic of Iran to 
the United Nations Addressed to the Secretary-General and the President of the Security Council” (2020). 
135 ibid. 
136 J Zarif, “Iran’s Self-Defence Against US Armed Attack” (Twitter, 7 January 2020), available at 
<https://twitter.com/jzarif/status/1214736614217469953?lang=en>. 
137 See R Hussein and M Jedinia, “A Look at Key Figures Killed with Qassem Soleimani in US Strike” Voice of 
America (3 January 2020), available at <https://www.voanews.com/extremism-watch/look-key-figures-killed-
qassem-soleimani-us-strike>. 
138 See Q Forgey, C Oprysko and G Orr, “Trump: ‘We Took Action Last Night to Stop a War’” Politico (3 
January 2020), available at <https://www.politico.com/news/2020/01/03/mike-pompeo-us-war-iran-093149>. 
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(2) Was Iraq “unable or unwilling” to stop the armed attack? 
 
Iran used force within Iraq’s territory and against Iraq’s air bases without Iraq’s consent,139 yet Iran 
did not claim that Iraq was responsible for the armed attack against it. While Iraq consented to Iran 
using force within its territory to fight ISIS,140 its consent for Iran’s missile attack cannot be implied 

from its consent for that operation because Iraq does not consider the US military to pose a terrorist 
threat to Iraqis. Since Iraq’s consent for Iran’s missile attack cannot be implied from historical 
consent, the question is whether Iraq was unwilling or unable to stop the US from perpetrating an 
armed attack against Iran. The “unwilling or unable” doctrine does not apply, however, because it 
presumes that a state faces an ongoing or imminent armed attack; a state cannot disregard another 
state’s territorial integrity or political independence if it currently has nothing to defend itself from. 
Therefore, Iran unjustifiably violated Iraq’s territorial integrity and political independence.  
 
(3) Was the missile attack necessary and proportional? 
 
The US drone strike arguably constituted an armed attack against Iran, but was it necessary for Iran to 
resort to force to stop the attack? Since using force against the US would have done nothing to stop an 
armed attack that had already ended, the answer is no. Thus, the missile attack fails the test of 
necessity. For the missile attack to have been proportional, stopping the US drone strike must have 
required Iran to launch twenty-two ballistic missiles at two Iraqi air bases, seriously injuring more 
than a hundred US service members and causing significant property damage.141 Since no amount of 
force could have stopped a strike that had already ended, the missile attack was inherently 
disproportionate.  

 
(4) Does the missile attack constitute an armed reprisal? 
 
Iran used force against the US in the absence of an ongoing or imminent armed attack against it by the 
US. If Iran had nothing to defend itself from, then why did it launch the missile attack against the US? 
Based on statements made by senior Iranian officials before and after the missile attack, it is evident 
that Iran launched the missile attack in retaliation for the killing of Soleimani. As previously 
mentioned, senior Iranian officials promised that Iran would seek “revenge” for Soleimani’s killing. 
After the missile attack was completed, senior Iranian officials celebrated the fact that the US had 
been punished; for example, Ayatollah Khamenei said “[l]ast night we slapped [the US] in the 
face”,142 while then defence minister of Iran, Amir Hatami, said “I hope this will be a memorable 
lesson for America”.143 It is also notable that Iran did not mention in its justification for the missile 
attack that it had struck two air bases in Iraq that were located in different parts of the country.144 Even 
if the US had launched the drone strike from one of the two air bases, it did not launch the drone 
strike from both and, indeed, Iran did not claim that it did. The missile attack was clearly an armed 
reprisal and, as such, it was unlawful.  

 
 

139 See A Ibrahim, “Iraqis Denounce Iran Missiles as ‘Violation of Sovereignty’” Al Jazeera (8 January 2020), 
available at <https://www.aljazeera.com/news/2020/1/8/iraqis-denounce-iran-missiles-as-violation-of-
sovereignty>. 
140 See B Dehghanpisheh, “INSIGHT–Iran’s Elite Guards Fighting in Iraq to Push Back Islamic State” Reuters 
(3 August 2014), available at <https://www.reuters.com/article/iraq-security-iran/insight-irans-elite-guards-
fighting-in-iraq-to-push-back-islamic-state-idUKL6N0Q73ZU20140803>. 
141 G Brumfiel and D Welna, “Satellite Photos Reveal Extent of Damage from Iranian Strike on Air Base in 

Iraq” NPR (8 January 2020), available at <https://www.npr.org/2020/01/08/794517031/satellite-photos-reveal-
extent-of-damage-at-al-assad-air-base>. 
142 Al Jazeera, “Khamenie: Last Night we Slapped the US in the Face” (8 January 2020), available at 
<https://youtu.be/BP5sW8ZUlew>. 
143 Reuters, “Iran’s Response to any new U.S. Action to be Proportional: Defence Minister” Reuters (8 January 
2020), available at <https://www.reuters.com/article/us-iraq-security-iran-defence-response-
idCAKBN1Z718B>. 
144 See Deutsche Welle (n 15).  
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E. CONCLUSION 
 
Based on the author’s assessment, the killing of Soleimani by the US may have been lawful under jus 
ad bellum, while Iran’s missile attack was certainly unlawful under jus ad bellum. The available 
evidence suggests that the US faced the equivalent of a continuous armed attack that Iran was 
responsible for, and Iraq was unwilling or unable to contain. It is also plausible that the US drone 
strike was both necessary and proportional. Assuming that the pre-emptive self-defence doctrine, the 
AED, and the “unwilling or unable” doctrine are all legitimate and, moreover, that the US can 
establish their applicability, the killing of Soleimani was lawful as an exercise of the right of pre-
emptive self-defence. Conversely, Iran’s missile attack was unlawful because Iran did not have any 
right of self-defence. Iran did not face an ongoing or imminent armed attack and, thus, Iran violated 
Iraq’s territorial integrity and political independence, as well as the principles of necessity and 
proportionality. The missile attack constitutes an armed reprisal rather than an act of self-defence. The 
next steps are to assess the lawfulness of the Soleimani strike and the Iranian missile attack under jus 
in bello and IHRL; only then can the US’ compliance with international law and the full extent of 

Iran’s noncompliance with international law be established.  
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